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TO EXAMINE THE IMPACT AND 
EFFECTIVENESS OF THE VOTING RIGHTS ACT 


TUESDAY, OCTOBER 18, 2005 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:30 p.m., in Room 
2141, Rayburn House Office Building, the Honorable Steve Chabot 
(Chair of the Subcommittee) presiding. 

Mr. Chabot. The Committee will come to order. 

We would like to thank everyone for being here today. This is the 
Subcommittee on the Constitution. I am Steve Chabot, the Chair- 
man of the Committee. We are going to be having a series of hear- 
ings over the next 2 weeks. This is the first of eight and will be 
probably be followed up by additional hearings before this Com- 
mittee on the Voting Rights Act after that. 

This is the first of a series of hearings that the Subcommittee 
will hold examining the Voting Rights Act, also known as the VRA. 
It has been 25 years since Congress last extended the number of 
the temporary provisions of the VRA. Six provisions will expire in 
2007, including sections 4, 5, 6, 7, 8 and 203. 

These hearings will examine the impact of the Voting Rights Act 
over the last several decades and its continued role in protecting 
minority voting rights. 

I would also like to add that as Chairman, I will make sure that 
these hearings are as thorough and as exhaustive as they have 
been in the past. I make that commitment because there is no right 
more fundamental than the right to participate in our democratic 
form of Government. 

The ability of our citizens to cast a ballot for their preferred can- 
didate ensures that every voice is heard, most importantly, the 
right to vote safeguards our freedoms and all other rights en- 
shrined in the Constitution. The sacredness of the right to vote is 
reflected in the protection afforded by the 15th amendment which 
States “the right of citizens of the United States to vote shall not 
be denied or or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude.” 

For too many of our fellow citizens in our history, this has not 
always been the case. Our country has had a troubled history of 
invidious and disparate treatment in the most fundamental process 
of a democracy, namely voting. 

The VRA pushed back against this history and challenged racial 
discrimination from a number of different angles. These hearings 
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have taken on even greater importance in light of the impact that 
past proceedings of have had on judicial review of the Voting 
Rights Act. Beginning with the Supreme Court’s decision in South 
Carolina v. Katzenbach in 1966, Oregon v. Mitchell in 1970, and 
later in the City of Rome v. the United States in the 1980’s, the Su- 
preme Court has consistently upheld the constitutionality of the 
Voting Rights Act based on the record established by Congress. 

Acknowledging the broad power of Congress to remedy racial dis- 
crimination under section 2 of the 15th amendment and the appro- 
priateness of the Voting Rights Act in remedying that discrimina- 
tion, the Supreme Court in Katzenbach held that “as against the 
reserve power of the States, Congress may use any rational means 
to effectuate the constitutional prohibition of racial discrimination.” 
This was clearly a legitimate response to the problem for which 
there is ample precedent under other constitutional provisions. 

In the Oregon case, the Supreme Court held that “in enacting the 
literacy ban. Congress had before it a long history of the discrimi- 
natory use of literacy tests to disenfranchise voters on account of 
race and statistics which demonstrate that voter registration and 
voter participation are consistently greater in States without lit- 
eracy tests.” 

Finally in the City of Rome case, the Supreme Court upheld the 
continued use of the Voting Rights Act’s temporary provisions find- 
ing that “in considering the 1975 extension. Congress gave careful 
consideration to the propriety of readopting section 5’s preclearance 
requirement.” 

The VRA has become one of the most visible symbols of our Na- 
tion’s progress toward becoming an integrated democracy. Its suc- 
cess is reflected in record numbers of African Americans, Asian 
American, Hispanics, Native Americans and Native Alaskans reg- 
istering and turning out to vote and in the diversity of our local. 
State and Federal governments. In his March 15, 1965 address to 
Congress, President Lyndon B. Johnson stated “the Constitution 
says that no person shall be kept from voting because of his race 
or color. We have all sworn an oath before God to support and de- 
fend the Constitution. We must now act in obedience to that oath.” 

We, as elected officials, must continue to uphold that duty and 
ensure that the protections guaranteed in the Constitution are af- 
forded to all citizens. 

We look forward to hearing from our distinguished panel this 
afternoon. 

And before I yield to the gentleman from New York, we generally 
would have all the witnesses testify and then we would question 
them. We are going to go a little bit outside that today because one 
of our distinguished panel, former Secretary Kemp has a plane to 
catch a little later and Mayor Morial is also still en route. So we 
are going to try to accommodate both of those gentlemen. And at 
this time, I will yield to Mr. Nadler for the purpose of making an 
opening statement. 

Mr. Nadler. Thank you, Mr. Chairman. Mr. Chairman I want 
to welcome our distinguished panel of witnesses and also thank you 
and Chairman Sensenbrenner for beginning the process of reau- 
thorizing the Voting Rights Act. Although the sections requiring re- 
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authorization do not sunset until 2007, it is not too early to begin 
consideration. 

The right to vote, the right to have a meaningful vote is funda- 
mental to our system of Government and to our freedoms. Sadly, 
for much of this Nation’s history that principle was honored in the 
breach. Indeed, much of the history of our country can be seen as 
successive efforts to extend to all Americans the promise of the 
principles on which our Nation was founded and we did not really 
begin to approach that until the Voting Rights Act was passed in 
1965 and began to be implemented a year or so later. 

In that long march to freedom, the Voting Rights Act has played 
a central role. No one can deny that the act and its amendments 
has been instrumental in protecting and expanding the right to 
vote. As we consider reauthorization, we will need to examine not 
whether the act is still needed, but what, if any, modifications 
might be appropriate. 

That is why these hearings are so important. 

The Supreme Court has made clear that Congress, in enacting 
legislation, needs to make a clear record supporting its actions. 

I must add at this point, since the Supreme Court has con- 
stituted itself and these questions a super legislature especially 
when it comes to protecting individual rights against the actions of 
the States. We have all been elected to public office and so we are 
all intimately familiar with the workings of the electoral process. 
I represent parts of two counties covered by section 5’s 
preclearance requirements, Manhattan and Brooklyn; that is. New 
York and Kings Counties. Our city is also home to main language 
minorities who also need the protections of the act. As the home 
to many new Americans, our board of elections must work with 
multiple language minorities who need assistance to be able to ex- 
ercise their right to vote. 

My experience has shown that the act is still needed and that to 
the extent that the right to vote is safer now than it was 40 years 
ago, it is because the act is on the books and is working. I look for- 
ward to hearing from those who have been on the front lines from 
around the country to hear their stories and their analyses of the 
Nation’s current needs. 

The Voting Rights Act is not simply a benefit to the 
disenfranchised, although they are its primary beneficiaries, but to 
all of society. We are all better off when every citizen has the real 
right to participate freely in the democratic process. As we try al- 
legedly to bring democracy to Iraq, I hope we can all work together 
to ensure that our precious liberty is protected and enhanced at 
home. I thank you, Mr. Chairman. I look forward to the testimony 
of our witnesses. I yield back. 

Mr. Chabot. Thank you very much and all Members will have 
the opportunity to offer an opening statement if they chose to do 
so, but we will wait until we have heard from Secretary Kemp. And 
it is the practice of this Committee, Secretary Kemp, to swear all 
the witnesses. So if you wouldn’t mind rising. We will wait for the 
mayor to come for you all to be sworn in as well. 

And if you would please right your right hand. 

[Witness sworn.] 



4 


Mr. Chabot. Witness notes in the affirmative. And we welcome 
you here this afternoon. And you will be our first witness. And if 
I could give you a very brief introduction. Secretary Kemp has had 
a very distinguished career, first as a professional athlete; later as 
a Member of Congress, and also member of the cabinet; and now 
in the private sector where he currently serves on a number of 
Boards and lectures extensively on economic growth, free markets, 
free trade and tax simplification. From 1993 through 2004, Sec- 
retary Kemp served as co-director of the public policy institute. 
Empower America. 

Prior to his work in the private sector. Secretary Kemp served 
in both the executive and legislative branches of Government. 
From 1971 until 1989, he represented the Buffalo and Western 
New York district in the House of Representatives. Subsequently, 
he was Secretary under President, former President Bush, as Sec- 
retary for Housing and Urban Development. That was from 1989 
to 1993. In 1996, he was nominated to be the Republican Party’s 
candidate for vice-president of the United States. 

Secretary Kemp also finds time to time on various charities and 
boards, including serving as the vice chair of the NFL charities. 
Secretary Kemp, we are very honored to have you here today and 
your recognized for 5 minutes. 

STATEMENT OF THE HONORABLE JACK KEMP, FORMER MEM- 
BER OF CONGRESS, FORMER SECRETARY OF HOUSING AND 

URBAN DEVELOPMENT, FOUNDER AND CHAIRMAN OF KE MP 

PARTNERS 

Mr. Kemp. Thank you, Mr. Chairman, Ranking Member, to all 
my old friends and colleagues, it is a pleasure to be back. I want 
to start where I finished my testimony. You all have a copy of it. 

I said if we are to be American, America, that is, to be that shin- 
ing city on the hill as an example to the world of liberal democracy 
and equality of opportunity, let us start by recommitting ourselves 
to forging bipartisan solutions to the Nation’s continuing civil 
rights challenges and problems, including this which we are talking 
about today, reauthorizing the special provisions of the Voting 
Rights Act. I want to be on the side of history, I wasn’t there, 
Jerry, if you don’t mind me saying that, on the front lines of the 
civil rights movement. I was playing professional football. But I am 
here today to testify on behalf of this important legislation and 
those sections which guarantee social justice and equality of oppor- 
tunity. 

Let me say, it is a particular pleasure to be with Ann Marie 
Tallman, the President and General Counsel of the Mexican Amer- 
ican Legal Defense and Education Fund, my old friend Joe Rogers, 
former Lieutenant Governor of Colorado, and, of course, Marc 
Morial, the new Chair and President of the Urban League, with 
whom I have been working on a Committee of Dennis Hastert, 
Speaker Hastert’s called Saving America’s Cities with Richard 
Daley, Anthony Williams, Marc Morial among others. 

The most fundamental right, as you said, Mr. Chairman, of our 
democratic system of Government, is the right of people to partici- 
pate in the political process. As you mentioned, the 15th amend- 
ment ensures the right of every American citizen, regardless of 
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race, color or previous condition of servitude as it was enumerated 
in the 15th amendment, to vote and participate in the electoral 
process. 

As we have seen in previous elections, some local governments 
have actively, and in some cases, very aggressively, attempted to 
disenfranchise African American and people of color and other mi- 
nority voters. To quote Chairman Sensenbrenner,” while we have 
made progress and curtailed injustices, thanks to the Voting Rights 
Act, our work is not yet complete. “We cannot let,” he said, “the 
discriminatory practices of the past resurface to threaten future 
gains. The Voting Rights Act must exist” and exist, and I agree 
with his statement, Mr. Chairman, “in its current form.” 

Of all the civil rights legislation that the Nation has enacted over 
the past 4 decades, the Voting Rights Act of 1965 is arguably the 
most important, other than maybe the Emancipation Proclamation. 
Yes, every major piece of civil rights legislation has helped elimi- 
nate injustices such as discrimination in education, employment, 
and what I faced at HUD in housing. 

As Chief Justice Roberts recently said in his testimony before the 
Senate Judiciary Committee last month, the right to vote is funda- 
mental because it is protective of every other right we have as citi- 
zens. 

That is why, in my opinion, Mr. Chairman, it is important that 
the Congress renew all three provisions that are set to expire as 
mentioned by Congressman Nadler: Section 5, which requires Fed- 
eral preapproval for proposed changes in voting and election proce- 
dures in areas with a history of discrimination, section 203 which 
requires some jurisdictions to provide assistance in other languages 
to voters who are not literate or fluent in English and the portion 
of section 6 and 9 of the act which authorized the Federal Govern- 
ment to send Federal election examiners and observers to certain 
jurisdictions covered by section 5, where there is evidence of at- 
tempts to intimidate people of color and other minority voters. 

In my opinion, Mr. Chair, if section 5 is not extended, I am 
pleased to be here with Wade Henderson of the Leadership Council 
on Civil Rights, an old friend of mine from my congressional days 
and days at HUD, Wade has been a champion of making sure that 
this is done in a bipartisan basis. And he and his staff have made 
it very clear to me that if section 5 is not extended, if covered juris- 
dictions will not have to submit their voting changes to the Depart- 
ment of Justice, thereby the loss of Federal authority to control vot- 
ing procedures could enable local governments to easily discrimi- 
nate against minorities voters. 

For example, some areas have challenged minority black districts 
which changed elected positions to appointed and then transformed 
district elections to at-large elections. These measures are proven 
to weaken, in my opinion, the strength of minorities and are the 
main cause for our joint concern. 

Just close with this thought, Mr. Chairman, it was a Republican 
President, U.S. Grant, who sent Federal troops to enforce the Vot- 
ing Rights Act of the i5th amendment in the early years of his Ad- 
ministration. It was President Eisenhower who sent Federal troops 
to enforce educational opportunity. Brown v. School Board, and I 
believe Lyndon Johnson deserved tremendous credit for his — not 
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only his putting Voting Rights Act up in 1965, hut to those Ameri- 
cans who did stand on the front lines, walked across Edmund 
Pettis Bridge, suffered dogs hiting at them, snarling dogs, 
billyclubs and the violence that occurred over the Edmund Pettis 
Bridge on that first March led by our dear friend John Lewis. 

So renewing the Voting Rights Act is a way for us to renew our 
vows, to make what you said is America’s promise, that every 
American will have confidence that his or her vote not only can 
occur, but actually counts. Thank you. 

Mr. Chabot. Thank you very much. 

[The prepared statement of Mr. Kemp follows:] 

Prepared Statement of the Honorable Jack Kemp 

Just forty years ago, on a bridge outside Selma, Alabama, civil rights leaders and 
activists, led by Hosea Williams of SCLC, Reverend Fred Shuttlesworth, Ruby Sales 
and others, took to the streets in a peaceful protest for Voting Rights for African 
Americans. As they crossed the Edmund Pettus Bridge on the ^way to Montgomery, 
they were met with clubs, snarling dogs and violence. They were beaten and many 
severely injured, including a young SNCC activist named John Lewis, now Con- 
gressman Lewis of Atlanta, GA. But the activists did not march in vain. 

Five days later, President Johnson announced to a joint session of Congress that 
he would bring them an effective voting rights bill. Echoing the spiritual anthem 
of the civil rights movement, Johnson told the chamber that “We Shall Overcome.” 
A few months later, working with a bi-partisan group of members of Congress, 
Johnson made good on his promise and on August 6, 1965 signed into law the Vot- 
ing Rights Act, hailed by many as perhaps the most effective and important civil 
rights law ever enacted since the Emancipation Proclamation. 

The most fundamental right of our democratic system of government is the right 
of citizens to participate in the political process. The Fifteenth amendment ensures 
the right of every American citizen, regardless of race, color, or “previous condition 
of servitude” to vote and participate in the electoral process. However, as we have 
seen in previous elections, some local governments have actively and in some cases 
aggressively attempted to disenfranchise African American and minority voters. 

To quote Chairman Sensenbrenner, “while we have made progress and curtailed 
injustices thanks to the Voting Rights Act, our work is not complete. We cannot let 
discriminatory practices of the past resurface to threaten future gains. The Voting 
Rights Act must exist — and exist in its current form.” 

This year, all who care about social justice and equal opportunity in America 
share one over riding goal: that Congress needs to renew the provisions of the Vot- 
ing Rights Act which are coming up for reauthorization next year and which ensure 
that our nation’s government reflects the views, the values, and, most importantly, 
the votes of the people it serves. 

Of all the civil rights legislation that the nation has enacted over the past four 
decades, the Voting Rights Act of 1966 is arguably the most important. Yes, every 
major piece of civil rights legislation has helped to eliminate injustices such as dis- 
crimination in education, employment, and housing. But it is the Voting Rights Act 
that empowers Americans to take action against injustices by electing those who 
pledge to eliminate it and removing those who perpetuate it. As Chief Justice Rob- 
erts said in his testimony before the Senate Judiciary Committee last month, the 
right to vote is fundamental, because it is protective of every other right we have 
as citizens. 

African Americans in the South were prevented from voting by a battery of tac- 
tics — poll taxes, literacy tests that were for blacks only, and the crudest forms of 
intimidation. From the Southwest to some urban areas in the Northeast and Mid- 
west, Latinos were discouraged from voting by subtler but also effective techniques 
that exploited the vulnerabilities of low-income newcomers, for whom English was 
a second language. Both groups were also the targets of districting designed to di- 
lute their ability to elect officials of their own choosing — a fundamental freedom 
that all too many Americans take for granted. 

That is why it is so important that the Congress renew all three provisions that 
are set to expire: Section 5, which requires a federal approval for proposed changes 
in voting or election procedures in areas with a history of discrimination; Section 
203, which requires some jurisdictions to provide assistance in other languages to 
voters who are not literate or fluent in English; and the portions of Sections 6-9 
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of the Act which authorize the federal government to send federal election exam- 
iners and observers to certain jurisdictions covered by Section 5, where there is evi- 
dence of attempts to intimidate minority voters at the polls. 

The Voting Rights Act was reauthorized in 1970 and 1975. In both of these reau- 
thorizations Congress heard extensive testimony concerning the ways in which vot- 
ing electorates were manipulated through gerrymandering, annexations, adoption of 
at-large elections and other structural changes to prevent newly-registered black 
voters from effectively using the ballot. Congress also heard extensive testimony 
about voting discrimination that had been suffered by Hispanic, Asian and Native 
American citizens and the 1975 amendments added protections from voting dis- 
crimination for minority-language citizens. 

In 1982, in an effort shepherded by Chairman Sensenbrenner, the act was amend- 
ed and section 5 was reauthorized through 2007. Congress also adopted a new 
standard, which went into effect in 1985, providing how jurisdictions could termi- 
nate (or “bail out” from) coverage under the special provisions of Section 4. Further- 
more, after extensive hearings. Congress decided that Section 2 should be amended 
to prohibit vote dilution without a requirement of proof of discriminatory purpose. 

If Section 5 is not extended, the covered jurisdictions will not have to submit vot- 
ing changes to the Department of Justice. Thereby, the loss of federal authority to 
control voting procedures could enable local governments to more easily discrimi- 
nate against minority voters. For example, some areas challenge majority-black dis- 
tricts, change elected positions to appointive and transform district elections to at- 
large elections. These measures have proven to weaken the strength of minorities 
and are the main cause for concern. 

Even now, forty years after the Voting Rights Act was passed by Congress, there 
are communities across the country where these provisions are still necessary. For 
example, the Department of Justice recently objected to a proposed annexation by 
the Town of North in Orangeburg County, South Carolina, because they concluded 
that the town did not provide equal access to the annexation process for white and 
black persons. In its September 16, 2003, objection letter, the Department stated 
that “race appears to be an overriding factor in how the town responds to annex- 
ation requests.” 

In August 2002, DOJ objected to a proposal by the City of Freeport in Brazoria 
County, Texas, to return to using an at-large system of electing members to its city 
council, after Hispanic voters succeeded in electing their candidates of choice uti- 
lizing a court-ordered single member district system. A return to at-large council 
elections, DOJ concluded, “would result in a retrogression of the ability of minorities 
to exercise the electoral franchise that they enjoy currently.” 

And despite requirements under Section 203 of the Voting Rights Act, no bilingual 
assistance was made available to Vietnamese voters in Harris County, Texas, until 
the Department of Justice and local activists intervened. 

Renew the Voting Rights Act and these problems won’t disappear. But more 
Americans will have confidence that their votes really do count. 

If we are to be that “shining city on a hill,” as an example of liberal democracy 
and equality of opportunity let us start by recommitting ourselves to forging bipar- 
tisan solutions to the nation’s continuing civil rights problems — including reauthor- 
izing the special provisions of the Voting Rights Act. Let’s carry on the historically 
important work that remains to become a “more perfect union” with equal justice 
and a government of, by and for the people. 

Mr. Kemp. That may be the first time I have ever been on time 
in my congressional career. 

Mr. Chabot. We are impressed. And normally we would take the 
testimony here, but again we are going to question Mr. Secretary 
at this time. And I recognize for myself for 5 minutes for that pur- 
pose. Secretary Kemp, what has been the direct and indirect im- 
pact of the Voting Rights Act on minority voting rights over the 
last 40 years, both in covered jurisdictions and in noncovered juris- 
dictions in your opinion? 

Mr. Kemp. Well, I am sure that Marc Morial and Ann Marie 
Tallman, and of course, my old friend Joe Rogers can better ad- 
dress that issue. But for instance, the town of North in Orangeburg 
County, South Carolina, concluded that the town did not provide 
equal access to the annexation process for both white and black 
voters. So in September 16th, 2003, in an objection letter, the De- 
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partment of Justice had to state that race has appeared to be an 
overriding factor in how the town was responding to annexation re- 
quests. 

There are instances where section 5 would be applicable to prob- 
lems and challenges like that. So in my opinion, that speaks vol- 
umes to the necessity — I am not blaming everything on Orange- 
burg, South Carolina, or picking on the south. 

There are many places in the North where there are problems, 
or in the West. 

So in my opinion, unless we can come up with a better way of 
doing it, I think section 5 should be extended. 

Mr. Chabot. Thank you. Now some individuals have suggested 
that the Voting Rights Act has outlived its usefulness. And is it — 
we have only seen it for 40 years thus far, and obviously there 
were hundreds of years of discrimination that has taken place in 
this country. 

What is your view relative to those that do — their point of view 
is, that as it has outlived its usefulness, it clearly served a useful 
purpose during that time, people have voted in fairly significant 
numbers that weren’t voting before, it shouldn’t be reauthorized. 
What is your opinion relative to that? 

Mr. Kemp. Well, I think the testimony you will hear today will 
strongly object to that predisposition, number one. 

Number 2, I would suggest — and again, I will mention the South 
and there has been tremendous progress. And I know there are 
States and cities and areas of the country that are as bad as some 
of the problems that occurred. But I would ask them to go with 
John Lewis and the Republican co-chair of the annual pilgrimage 
to Selma, Alabama and Montgomery and Birmingham, and find out 
from the people who were on the front lines what it was like then 
40 years ago and what it is like today, and without prejudging any- 
one or anybody’s motives, I can’t imagine us saying that 40 years 
is enough, we have created nirvana, at least democratically speak- 
ing, and we don’t need it. I think we do need it. 

I am glad that Joe Rogers, a Republican, and Jack Kemp, a Re- 
publican, are here with distinguished men and women of color and 
minority status to say, emphatically and emotionally, actually, that 
all of my background, all of my life has been but a preparation for 
coming before this Committee and suggesting we have got to right 
these wrongs and make sure that this democracy truly can provide 
an example to the Middle East, to Africa, to Latin America, to Asia 
and the rest of the world. So, I think this is a wonderful attempt 
to, if it need be, modify it, tweak it, but don’t ever lose this Voting 
Rights Act and its importance to the American people. 

Mr. Chabot. Thank you very much, and in the interests of time 
constraints here, I am going to yield back the balance of my time 
recognize the gentleman from New York for 5 minutes. 

Mr. Nadler. Thank you. Mr. Secretary, a couple questions. 
Number one, it has been observed that the United States is pretty 
unique among democratic countries — or many of our States pretty 
unique among democratic countries — restrict some of them for life 
the right to vote for former felons, and that this is a greatly ra- 
cially disparate impact and, in fact, large segments in some areas 
of the black population and some other populations are denied the 



9 


franchise. Do you think that the Federal Government, through 
modification of the Voting Rights Act, should control this or view 
this as a improper restriction of the franchise and should clamp 
down on it? 

Mr. Kemp. My answer is unambiguously yes. It is a restriction. 
It needs to be modified. My wife is on the Board of Prison Fellow- 
ship, has been on there for 15 years. This weekend we are going 
to a retreat with prison fellowship Democrats, Republicans, black, 
white, brown. There are many people behind bars who have been 
incarcerated who have served their time and 

Mr. Nadler. They are not behind bars anymore. 

Mr. Kemp. Should, I think, be given a chance to vote in our 
democratic process. Obviously, there have to be restrictions, but 
this panel has been convened for that exact purpose to find out 
what are the modifications that could be made that would bring so- 
cial justice to the justice system. So I would say yes. They should 
be able to vote under proper restrictions. 

Mr. Nadler. I certainly agree with you. Some of our States, New 
York, for instance says that if you’re sentenced to 5 to 10 years, 
you are released 6 years, you are on probation for 4, when the total 
sentence is over then you get your vote back. 

Some States bar you from voting for life. 

Mr. Kemp. Yes, life. 

Mr. Nadler. I agree with you. I think that is wholly undemo- 
cratic and we ought to deal with that in this bill. 

My second question is, the preclearance provisions of section 5, 
they extend to jurisdictions mostly but not entirely in the South. 
Well, I am told you have to catch a plane right now, so I will ask 
somebody else the question. 

Mr. Kemp. There are jurisdictions I think outside of the South. 

Mr. Nadler. Yes, outside the South. My own district, Manhattan 
and Brooklyn. The question I wanted to say is where it is based 
on a history prior to 1965 of either actively restricting the right to 
vote or a combination of illiteracy tests — of having literacy tests, 
and under 50 percent of eligibles being enrolled at that time and 
therefore the presumption that you were using a literacy test. 

Now, do you think that we are to look at either restricting where 
the act is applied or perhaps broadening it, should a test be more 
modern than 40 years old? Are there perhaps districts that ought 
to be subject to preclearance today that aren’t? 

Mr. Kemp. If you’re asking me, my answer would be. Congress- 
man, that would be one of the purposes of these hearings, to find 
out whether it should be ubiquitous, should it be part of the whole 
country? Or should it be restricted to those 

Mr. Nadler. That has been suggested. But the objection to that 
is it would so dilute the effect of the Justice Department oversight 
that it wouldn’t be effective. 

Mr. Kemp. Yes. Well, when I went to the Civil Rights museum 
in Selma, Alabama there is a display of what type of questions 
Alabamans were asked prior to the Voting Rights Act. How many 
bubbles in a bar of soap? I mean, things were used, and are still 
being used to a certain degree, in other jurisdictions. 
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Mr. Nadler. I am sure we still need this. My question is, should 
we look at perhaps modifying where it is to add or subtract that, 
and if so, on what basis? 

Mr. Kemp. That is up to the wisdom of some other Committee. 
I don’t have the answer to that. It may be that it should be more 
broadly applied. 

Mr. Nadler. It may be. My next question I will ask Ms. Tallman. 
There was an article in the New Republic a couple weeks ago, I for- 
get by whom, in which they said essentially — I just want your reac- 
tion to the essential recommendation of that article — and that arti- 
cle said that the preclearance as a practical matter, because in the 
areas where you need preclearance — even moving a voting booth 
across the Street has to be precleared. 

As a practical matter, the only act when they say — they get a list 
of 600 voting booths being moved, and they send it to out to the 
local civil rights organizations and they say any problem? And they 
only really look into it if someone says, yeah, there is a problem. 
Otherwise it is trivial and they only give automatic exemption. I 
don’t know whether that is true. But my question is, would it be 
a good idea or a bad idea to say that if preclearances, should have 
automatic preclearance except where someone making a complaint, 
that everything that is changed should be sent out to everybody, 
and if the Justice Department — if anybody says, hey, wait a 
minute, there may be a problem, then you should have a 
preclearance requirement, otherwise, after a certain period of time, 
it should go into effect automatically so as to remove trivia from 
the burden here, so they can concentrate on real abuses. 

What do you think of that suggestion? 

Mr. Chabot. The gentleman’s time has expired, but you can an- 
swer. 

Ms. Tallman. Actually, the polling place changes is pretty sig- 
nificant — can be very significant to voters that have been voting for 
40 years in the same location. So what appears on its face — poten- 
tially on its face — to be perceived as a small change and ought to 
have automatic preclearance, would actually defeat the purpose of 
section 5. 

Section 5 requires that jurisdiction 

Mr. Nadler. You have to understand my question. Could I have 
an additional minute? 

Mr. Chabot. Yes, the Chair, however, would encourage the Mem- 
bers to direct the questions to Mr. Kemp because those folks 
haven’t 

Mr. Nadler. I fully recognize that these can be extremely — a vot- 
ing booth change can be extremely important or it can be trivial, 
either one. I mean the question is since many of these things can 
be trivial, and since you want the Justice Department to spend its 
resources where they are not, where there is a possibility, does it 
make sense not to have automatic clearance, that wasn’t the sug- 
gestion. The suggestion was that if no one either sua sponte the 
Justice Department by itself or somebody, some civil rights organi- 
zation says that one we ought to look at, that that would go 
through, or is that a bad idea for some reason? 

Ms. Tallman. A section 5 jurisdiction has had a history of dis- 
crimination. A section 5 jurisdiction has not used the bailout provi- 
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sion under the Voting Rights Act. A section 5 jurisdiction is a juris- 
diction who ought to he scrutinized with regard to any changes in 
voting patterns or practices. So I would argue that section 5 is 
pretty clear. 

Mr. Nadler. That is a bad idea. I appreciate that. Thank you 
very much. 

Mr. Chabot. The gentleman’s time has expired. Gentleman from 
Michigan is recognized for a short period of time to make a state- 
ment. 

Mr. Conyers. Thank you, Mr. Chairman. I couldn’t let this op- 
portunity to go by. Here we are at this historic hearing, beginning 
again to re-examine the importance of extending the Voting Rights 
Act and improving it where necessary. And our first witness is the 
former Member of Congress from New York, Jack Kemp, with 
whom I may be the only one here that has served with him during 
his period in the Congress. And I am very proud of the statement 
that he has made today. 

As usual, he is leading Republicans and Americans alike to join 
in with us at this extremely auspicious beginning of a series of 
hearings of how we continue moving America forward on its most 
important document, the provision for voting, for everybody, to 
have it counted, and to have it be encouraged. 

Mr. Kemp. Thank you. 

Mr. Conyers. It is good to see you again. Secretary Kemp, and 
I am glad that you started us off in the way that you have. 

Mr. Kemp. Thank you. 

Mr. Chabot. Thank you. The gentleman’s time has expired. The 
gentleman from Arizona, Mr. Franks, is recognized for 5 minutes. 
And again, we would encourage for the Members on both sides to 
direct questions to Secretary Kemp. 

Mr. Franks. Thank you, Mr. Chairman, and thank you Mr. Sec- 
retary, for being here. A lot of us feel like we are standing on your 
shoulders. That is not to suggest that you’re old or anything like 
that. 

Mr. Kemp. 70. 

Mr. Franks. We should all like to carry 70 as well as you do, sir. 

Mr. Kemp. Thank you. 

Mr. Franks. Mr. Secretary, 40 years ago, some of the barriers 
that prevented minorities from participating in the political process 
were things like literacy tests and white primaries and poll taxes, 
and I know some of the things have changed to some degree, but 
what do you think are the primary and most egregious mechanisms 
that prevent minorities from actually participating today? 

Mr. Kemp. Well, one thing that I wanted to mention after the 
support that I have alluded to for section 5 is section 203, which 
requires jurisdictions to provide assistance in other languages to 
voters who are not literate or fluent in English. Let’s face it, you 
can go to Los Angeles County where I grew up and there is prob- 
ably 60 to 75 different languages spoken from Vietnamese to Ko- 
rean to Chinese to Russian to Persian, and clearly, people do not 
need Federal assistance if the jurisdiction is not providing them 
with access to voting lists and the information that they deserve 
as American citizens. 
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Probably very controversial because you know we are somewhat 
xenophobic about people from outside our borders. It is too bad be- 
cause there are a lot of people that need help. And I think it should 
be given. That is one of the biggest barriers to making this demo- 
cratic experiment work — for all people, that is. 

Mr. Franks. I think it goes without saying that a lot of people 
who are citizens of this country still have not mastered the lan- 
guage in every way so you make a good point. 

Secretary Kemp, you wrote an opinion, an op ed piece that was 
published last August. And it recognized the 40th anniversary of 
the Voting Rights Act and you described the impact that it has had 
in those 40 years. And of course, you advocated for the renewal of 
the act. 

And what could we do to improve or make better the act for the 
next 25 years if you were writing it yourself? 

Mr. Kemp. Oh, wow, I am no longer a legislator. 

I appreciate my friend John Conyers’s comments about the 
friendship that we developed many years ago, even though we dif- 
fered on some issues, he was the one that came to me and said. 
Jack, Dr. King’s “I Have a Dream” speech is right down your alley 
and Dan Lungren and Jack Kemp were basically the cosponsors in 
the Republican party of the King holiday. I felt very proud about 
that, John, then, and I do so today. 

I think really think the hearings. Congressmen, are going to 
bring out areas that could be changed or reformed or modified or 
made progress on. 

I think — I personally believe that someone who has been incar- 
cerated — and let’s face it, that does impact people of color a lot 
more than anyone else, unfortunately and tragically. I think they 
should be allowed to vote if they perform and meet the standards 
that we would hold them to as New York does, as Jerry Nadler 
pointed out. 

My hope would be that that would be an area that could be im- 
proved upon. Perhaps section 5 can be improved upon by a care- 
ful — I use the word tweaking, reforming, and I will leave it to my 
expert friend Marc Morial and Ann Marie Tallman and Joe Rogers 
to take it further. 

I would also suggest that you listen to Wade Henderson and his 
leadership conference because I think Wade, probably as far as I 
am concerned, is the expert. I hope I am not putting too much pres- 
sure on him. But he understands the need for bipartisanship and 
that was — I think, John, that is what we really need today more 
than anything else. This may be a place where we can rise above 
color and race and ethnicity and political divisions in our country 
and make a statement that would bring hope to the American peo- 
ple that we can work together for the greater good. 

Mr. Franks. Well, Mr. Secretary, you were one of the few former 
Members that were here the last time this was reenacted, and I 
think this says a great deal for your commitment to human free- 
dom and the American ideal, and I appreciate all that you have 
done. 

Mr. Kemp. I like what the Chairman said, and I like what Chair- 
man Sensenbrenner said to the NAACP convention a few weeks 
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ago. It was really a powerful statement. If it’s all right with you, 
Mr. Chairman, I have to catch a plane. I apologize. 

Mr. Chabot. Do any other Members have a very quick question 
they would like to ask? Are you okay? 

Quick question for Secretary Kemp? Anybody on this side that 
has something pressing? 

Yes, Mr. Scott. If you could make it relatively quick. 

Mr. Scott. This will be fairly quick, and thank you, Mr. Sec- 
retary and thank you Mr. Chairman. 

One of the problems with eliminating the preclearance provision 
is people get an advantage by cheating because by the time you 
remedy it, you have had the opportunity to serve, and if you ever 
remedied it, you would be running as an incumbent. Now you have 
run for public office as an incumbent and against incumbents. 

What are the advantages in running as an incumbent? 

Mr. Kemp. That is a good question. 

To be brutally honest. Congressman Scott, I never even thought 
about it when I was running. I didn’t. It really impacted me emo- 
tionally and intellectually when I went to HUD and began to see 
the problems of urban America from a firsthand existential experi- 
ence. And then the trip I took with John Lewis down to Selma, 
Montgomery and Birmingham for the first time several years ago 
on the civil rights pilgrimage. And I remember vowing at that time 
I was going to be a voice for some who are voiceless. And so I don’t 
have a great answer to your question. 

Mr. Scott. My question, though, is just the politics of running 
for election. It is a lot easier to run if you’re the incumbent. 

Mr. Kemp. Absolutely. 

Mr. Scott. Could you say a little bit about that? Because we are 
trying to establish a record. If you run as an incumbent, you have 
an advantage. 

Mr. Kemp. Mmh hmm. 

Mr. Scott. And if you have cheated and jury-rigged the election 
in a discriminatory fashion and got elected and then they finally 
fixed it, and after they fixed it, you get to run for re-election as an 
incumbent, an advantage you should have not have been able to 
get. And if there was preclearance, you never would have gotten. 
And just to set the record straight, we don’t want people to have 
the advantage not only of serving illegally, but when we finally fix 
it, if the plaintiffs can afford the lawsuit to get it right, we don’t 
want people who have cheated to benefit from their cheating by 
having the advantage of running then subsequentlyas an incum- 
bent. So can you say a word about whether or not there are advan- 
tages in running as an incumbent? 

Mr. Kemp. I totally agree with your statement. I was in the Con- 
gress from New York’s 41st district. It ended up New York’s 36th 
district after lost population. And I was redistricted several times, 
mostly by Democratic legislatures. 

And, frankly, they just decided they weren’t going to beat me so 
they gave me a very Republican district. I started out in a Demo- 
cratic district. And I must admit I did everything I could to make 
sure I could run again. But I do understand what you’re saying. I 
agree with it unambiguously, and I applaud your concern for that 
issue of the advantage incumbency gets. But every one of us knows 
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deep in our hearts that we love the advantage. We love the advan- 
tage. 

We use it to every benefit of our own, hut I agree with your 
statement and I appreciate it. 

I am going to jump, Mr. Chairman, if you don’t have any ques- 
tions. 

Mr. Chabot. One more minute. Mr. Feeney. I thought you had 
a question. 

Mr. Feeney. Well, I don’t, hut the Secretary is a good friend, and 
we are very grateful for your presence here. We want to make sure 
you catch your plane. 

Mr. Kemp. Thank you. I appreciate that. 

Mr. Chabot. Thank you very much. Secretary Kemp, we appre- 
ciate your time here this afternoon. And I would like to at this time 
introduce the rest of the panel. 

Our next witness will be the very honorable Marc H. Morial, cur- 
rent President and CEO of the National Urban League. Prior to 
joining the National Urban League in May 2003, Mr. Morial served 
from 1994 until 2002 as Mayor of New Orleans. 

He also served as President of the U.S. Conference of Mayors, 
where he developed and advocated a national urban policy, his area 
of expertise. 

Mayor Morial, I know that my colleagues join me in keeping in 
our thoughts and in our prayers the folks in New Orleans right 
now, and I know it hits you particularly hard, having represented 
that city for such a long time. So, we appreciate you being here this 
afternoon. 

And our third witness will be Ann Marie Tallman, President and 
General Counsel of the Mexican American Legal Defense and Edu- 
cational Eund. Prior to joining the group, Ms. Tallman specialized 
in the area of public finance law for the Denver law firm of — help 
me with the pronunciation 

Ms. Tallman. Kutak Rock. 

Mr. Chabot. In 1993, Ms. Tallman was appointed as Deputy Di- 
rector of Planning and Community Development Agency in the city 
and county of Denver. In this capacity, Ms. Tallman was respon- 
sible for advising the Mayor on housing and community develop- 
ment matters. And we welcome you here this afternoon, Ms. 
Tallman. 

Our fourth and final witness is the former Lieutenant Governor 
of Colorado, the Honorable Joe Rogers. 

Lieutenant Governor Rogers currently serves as Commissioner 
on the National Voting Rights Commission, a bipartisan panel of 
academics, civil rights leaders and governmental and policy offi- 
cials charged with examining the effectiveness of the Voting Rights 
Act in the past 25 years. 

Since early this year, the National Voting Rights commission has 
held a series of hearings nationwide examining the prevalence of 
discrimination in voting since 1982. The Commission anticipates 
releasing their report in January 2006. Prior to serving on the 
Commission, Lieutenant Governor Rogers served as Colorado’s 
Lieutenant Governor and had the distinction of being the youngest 
serving lieutenant in our Nation’s history, and only the fourth Afri- 
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can American in the country to be elected as a State’s number 2 
elected official. 

In addition to his work on the Commission, Lieutenant Governor 
Rogers spends his time lecturing and engaging in motivational 
speaking. We welcome you here this afternoon, Lieutenant Gov- 
ernor Rogers. 

And for those who have not testified before the Committee, be- 
fore, you probably know that we have a 5-minute rule where each 
of you gets to testify for 5 minutes, and we are able to ask ques- 
tions for 5 minutes. And we have a lighting system there which you 
probably have seen. The yellow light will come on when you have 
1 minute to wrap up. When the red light comes on if you could con- 
clude at about that time or shortly thereafter if at all possible. 

And we also — it is the practice of the Committee to swear in all 
witnesses and we had already sworn in Secretary Kemp, so if the 
3 of you would mind raising your right hand and please stand. 

[Witnesses sworn.] 

Mr. Chabot. All the witnesses have indicated in the affirmative, 
and we welcome all three again this afternoon and we will begin 
with you. Mayor Moriah 

STATEMENT OF THE HONORABLE MARC MORIAL, 
PRESIDENT AND CEO, NATIONAL URBAN LEAGUE 

Mr. Morial. Thank you very much. Chairman Chabot — in Lou- 
isiana, we would say Chabot — and Representative Nadler and 
Members of the Subcommittee. Let me thank you as I begin for the 
support of the Congress in appropriating money to assist with the 
recovery in New Orleans. I appreciate it. And certainly urge your 
continued support. 

Today, I have the opportunity to share with you my thoughts on 
the 1965 Voting Rights Act and the enormously positive impact it 
has had on this Nation. I am gratified to know of your strong sup- 
port for the reauthorization of the Voting Rights Act and appreciate 
your leadership on this very important subject. The importance of 
the Voting Rights Act and its necessity cannot be overemphasized. 

We have learned through experience what a difference the vote 
make to us. In 1964, the year before President Johnson signed the 
act into law, there were only 300 African American elected officials 
in this Nation. Today, there are more than 9,100 black elected offi- 
cials in this Nation, including a record for the Republic of 43 serv- 
ing in both Houses of the Congress of the United States this term. 

As you know, before I took the helm of the National Urban 
League, I was an elected official in Louisiana, proudly serving in 
its State Senate and later serving two terms as Mayor of the City 
of New Orleans. I followed in the foot steps of my late father, Er- 
nest “Dutch” Morial who served as the first African American 
mayor of New Orleans. 

Importantly, he served when he was elected in 1967 as the first 
African American elected official in Louisiana in 1967 since at that 
time the days of reconstruction. So Louisiana went almost 100 
years despite having almost a one third African American popu- 
lation with zero elected officials until the passage of the Voting 
Rights Act in 1965. 
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It is unlikely that either he nor I nor many of the Members who 
serve in this Congress or the many African Americans who serve 
in State legislatures, particularly in the south, but across the Na- 
tion, would have been able to serve their cities, their States and 
this Nation without the passage of the Voting Rights Act. 

Let me be clear. Expanding the opportunity to vote in America 
goes far beyond simply ensuring that minority voters have a voice 
or that African American politicians get elected. The Voting Rights 
Act, I believe, has enhanced the lives of all Americans, not just 
black Americans, not just Americans of color. 

By opening up the political process, the Voting Rights Act has 
made availaWe a broader pool of political talent, greatly improving 
the quality of representation for all Americans and all voters. 

Just as important, the Voting Rights Act has been instrumental 
in moving America closer to its true promise, and thus has signifi- 
cantly benefited every single American regardless of race, color, 
economic status, national origin or political party. 

I have heard it suggested that the Voting Rights Act, or certain 
key provisions, need not be reauthorized because its very success 
has rendered it obsolete. Indeed, not only is this a fallacy, but the 
opposite is true. I urge you in the strongest possible terms not to 
fall for that. The Voting Rights Act must be reauthorized because 
it is an important piece of legislation that works. 

The great strides that we have taken in the last 40 years have 
been possible precisely and only because the Voting Rights Act has 
been in place. 

Unfortunately, while this Nation has made great progress in the 
last 40 years in this area, we certainly aren’t where we need to be 
or where we want to be. 

Across this Nation, African Americans and other minorities con- 
tinue to face obstacles to exercising their full voting rights. That 
is why Congress must reauthorize the act and its special provisions 
including the section 5 preclearance requirement. 

I have a special interest in and history with preclearance provi- 
sions because of the long, tragic and documented history of dis- 
criminatory voting practices in my home State, Louisiana. It is one 
of those States required by section 5 to obtain preclearance for any 
proposed change in our election laws or procedures. 

This provision, section 5, has been critical in the curtailment of 
voting rights abuses over the past 40 years. In fact, a bipartisan 
congressional report in 1982 warned that without this section, dis- 
crimination would appear overnight. And I believe that this is still 
true today. 

For example — and I think this is important — since 1965, not one 
single Louisiana State House of Representatives redistricting plan 
as initially submitted to the Justice Department for review, has 
been precleared. Not a single one. In other words, in the last 40 
years, every single State House redistricting plan adopted imme- 
diately after the census and submitted for preclearance in Lou- 
isiana has been found both by Republican and Democratic Attor- 
neys General to abridge the right to vote on account of race or color 
or membership in language in a minority group. 

In case after case, the efforts of the civil rights division of DOJ 
and minority voter advocates prompted Louisiana to withdraw its 
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original plan and restore districts where African Americans had an 
opportunity to elect a candidate of choice. 

There are, indeed, many African Americans elected officials in 
Louisiana. It is clear that attempts to undermine minority voting 
power in Louisiana continue to show its face from time to time in 
the present day. 

Without preclearance, these and other discriminatory voting 
plans would, without a doubt, be put into place not only in Lou- 
isiana, but throughout the country. And we as a Nation would take 
a giant step backward. 

We have come far, as I have said, because of the Voting Rights 
Act and the enforcement of section 5. Five gives full transparency 
to voting procedures. It deters State officials from proposing dis- 
criminatory voting changes, and the preclearance process also edu- 
cates State officials in what the Voting Rights Act requires and 
how to formulate nondiscriminatory policies and redistricting 
plans. 

I am gratified at the degree of support on both sides of the aisle 
for reauthorization of the Voting Rights Act. And I think this is a 
moment in history when true bipartisanship can be a beacon of 
hope and a beacon of light and a high point for this Nation. I urge 
you to recognize a continued need for preclearance and other provi- 
sions that are so necessary for the progress we must make as a Na- 
tion. And I thank you for your attention and I will take your ques- 
tions. 

Mr. Chabot. Thank you very much. Mayor Moriah I appreciate 
your statement. 

[The prepared statement of Mr. Morial follows:] 

Prepared Statement of the Honorable Marc Morial 

I appreciate having the opportunity to share with you my thoughts on the 1965 
Voting Rights Act and the enormously positive impact it has had our nation. I am 
very gratified to know of your strong support for reauthorization of the Voting 
Rights Act and appreciate your leadership on this important issue of our time. 

The importance and necessity of the Voting Rights Act cannot be over-empha- 
sized. We have learned through experience what a difference the vote makes to us. 
In 1964, the year before President Johnson signed the Act into law, there were only 
300 African American elected officials in the entire country. Today, there are more 
than 9,100 black elected officials, including 43 members of Congress. 

As you know, before I took the helm of the National Urban League, I was an 
elected official in Louisiana — first in the state legislature and then as a two-term 
mayor of New Orleans. I followed in the footsteps of my father, Ernest “Dutch” 
Morial, who was the first African American to serve as Mayor of New Orleans. I 
saw first-hand the tremendous impact that the 1965 Voting Rights Act on my state, 
for without it, it is unlikely that either one of us would have been able to serve the 
city and state we loved so much. 

Let me be clear: expanding the opportunity to vote in America goes far beyond 
simply ensuring that minority voters have a voice or that African American politi- 
cians get elected. The Voting Rights Act has enhanced the lives of all Americans, 
not just black Americans, not just minorities. By opening up the political process, 
the Voting Rights Act has made available a broader pool of political talent, greatly 
improving the quality of representation for all voters. Just as important, the Voting 
Rights Act has been instrumental in moving America closer to its true promise and, 
thus, has significantly benefited every single American, regardless of their race, eco- 
nomic status, national origin or political party. 

I’ve heard it suggested that the Voting Rights Act — or certain key provisions — 
need not be reauthorized because its very success has rendered it obsolete. This is 
a fallacy — and I urge you in the strongest possible terms not to fall for it. The Vot- 
ing Rights Act must be reauthorized BECAUSE it works! 
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The great strides we’ve taken in the last 40 years have heen possible precisely 
and only because the Voting Rights Act has been in place. Unfortunately, while our 
nation has made great progress in the last forty years in the area of voting rights, 
we’re not yet where we need to be. Across the country, African Americans and other 
minorities continue to face obstacles to exercising their full voting rights. That is 
why it is Congress must reauthorize the Voting Rights Act and its special provi- 
sions, including the Section 5 pre-clearance requirement. 

I have a special interest in and history with the pre-clearance provisions. Because 
of our long, tragic, and documented history of discriminatory voting practices, Lou- 
isiana is one of the states required by Section 5 of the Voting Rights Act to obtain 
pre-clearance for any proposed changes in our election laws or procedures. This Sec- 
tion 5 requirement has been critical in the curtailment of voting rights abuses in 
the last 40 years. In fact, a bipartisan Congressional report in 1982 warned that 
without this section, discrimination would reappear “overnight.” That is still true 
today. 

For example, since 1966, not one Louisiana State House of Representatives redis- 
tricting plan as initially submitted to the Justice Department for review has been 
pre-cleared. In other words, in the last 40 years, every single State House redis- 
tricting plan adopted immediately after the Census and submitted for preclearance 
in Louisiana has been found, both by Republican and Democratic Attorneys General, 
to abridge the right to vote on account of race or color or membership in a language 
minority group. 

In case after case, the efforts of the Civil Rights Division of the U.S. Department 
of Justice and minority voter advocates prompted Louisiana to withdraw its original 
plan and restore a district where African Americans had an opportunity to elect a 
candidate of choice. While there are indeed many African American elected officials 
in Louisiana, it is clear that attempts to undermine minority voting power in Lou- 
isiana continue to the present day. 

Without the pre-clearance requirement, these and other blatantly discriminatory 
voting plans would — without a doubt — be put into place throughout the country and 
we would take a giant step backward. 

We have come as far as we have precisely because of the existence and enforce- 
ment of Section 5. Section 5 gives full transparency to voting procedures that would 
otherwise be too complex, technical, or hidden for the public to discover. It also de- 
ters state officials from proposing some discriminatory voting changes in the first 
place. They now take extra care to involve minority communities in policy-making, 
under threat of Section 5 complaints. The Section 5 pre-clearance process also edu- 
cates state officials in what the VRA requires and how to formulate non-discrimina- 
tory policies. 

I am gratified at the degree of support — on both sides of the aisle — for the reau- 
thorization of the Voting Rights Act. I urge you to also recognize the continued need 
for pre-clearance and other special provisions that are so necessary for the contin- 
ued progress we must make as a nation. 

Thank you for your attention. I will be happy to take your questions. 

Mr. Chabot. I also have a statement that I have been presented 
here, the Rainbow Push Coalition, it was because we only have 
four witnesses available on the panel, we can’t accommodate an- 
other witness. But we would like to put the statement in the record 
and without objection that statement will be submitted for the 
record. 

[The information referred to is printed in the Appendix.] 

Ms. Tallman, you’re recognized for 5 minutes at this time. Thank 
you. 

STATEMENT OF ANN MARIE TALLMAN, PRESIDENT AND GEN- 
ERAL COUNSEL, MEXICAN AMERICAN LEGAL DEFENSE AND 

EDUCATIONAL FUND 

Ms. Tallman. Thank you, Mr. Chairman, Members of the Sub- 
committee. Thank you for the invitation to testify regarding the re- 
authorization of the temporary provisions of the Voting Rights Act. 
I am Ann Marie Tallman, President and General Counsel of the 
Mexican American Legal Defense and Educational Fund. 
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We are a nonpartisan organization that protects the civil rights, 
including the voting rights, of over 40 million Latinos living in the 
United States. 

America’s leadership recognized at home and abroad is defined 
by our democracy. Our democracy is a Government in which the 
sovereign power resides in and is exercised by the citizenry 
through representative Government. Simply put, democracy and 
the right to vote are our country’s competitive advantage. 

Our democracy works best when we have confidence that when 
we exercise our franchised rights, we will be free from harassment, 
unnecessary scrutiny, discrimination, or artificial barriers that may 
be placed in our way to dissuade us or to discourage us from exer- 
cising our most fundamental right that preserves all other rights. 

In 1965, Congress passed, and President Johnson signed into 
law, the Voting Rights Act to bring us closer to freedom in the 
United States. Of course, the act, by itself, failed to eliminate per- 
sistent discriminatory voting schemes. It required vigorous enforce- 
ment not only by the United States Department of Justice, but by 
organizations like MALDEF to make the promise a reality. 

The Voting Rights Act has done more for any other law to ensure 
that we, as a Nation, progress beyond the discriminatory election 
laws that have marred our democratic processes. Although impor- 
tant gains have been made, the VRA remains a necessary tool for 
protecting voting rights. 

Two VRA components are especially important to the Latino 
community, section 5 and the language minority provisions. The 
impact of section 5 encountering discriminatory election laws can- 
not be overemphasized. 

Section 5 has prevented voting discrimination against Latinos as 
well as African Americans and has fostered the unprecedented 
Latino political participation that we see today at all levels of 
American Government. 

Section 5 prevents covered jurisdictions from changing the rules 
of the game to disadvantaged minority voters. 

By invalidating discriminatory election laws before they are put 
into place, section 5 removes the need for minority voters to bring 
costly litigation to protect their voting rights. 

A recent section 5 challenge bought by MALDEF in Texas dem- 
onstrates how section 5 preserves the voting rights of Latinos. In 
2001 where Latinos had reached one-third of the State’s total popu- 
lation, Texas proposed a redistricting plan for its State House of 
representatives that minimized Latino voters influence in State 
elections. Because the plan added only one new Latino majority 
district and eliminated 4 such districts, the United States Depart- 
ment of Justice concluded that it was retrogressive and blocked its 
implementation. 

As a direct result of the DOJ’s section 5 action, Texas kept the 
four Latino majority districts that has afforded Latino voters the 
opportunity to elect their candidate of choice. Had section 5 not 
been in effect, these districts would not have likely existed. 

MALDEF seeks the reauthorization of section 5 for the next 25 
years with language clarification, regarding Congress’s intent to 
prohibit intentionally discriminatory voting changes. 
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Currently, 4.3 million voting age citizens are limited English pro- 
ficient. Section 203 allows that these citizens can cast informed and 
effective ballots and is implemented in a very cost-effective basis. 
If Congress does not reauthorize the language minority provisions 
of the VRA, Latino and limited English proficient Asian Americans 
and Native American citizens will be unable to vote. 

A recent challenge brought by MALDEF in Illinois, demonstrates 
the continued need for the language minority provisions. In 2002, 
Cooke County purchased a voting system that did not adequately 
inform Spanish voters, Spanish speaking voters. MALDEF chal- 
lenged the system, obtained a consent decree for more Spanish 
speaking poll workers, new training and monitoring. 

This would not have been possible without section 203. 

MALDEF seeks reauthorization of the language minority provi- 
sions with an adjustment to the coverage formula to section 203 to 
include jurisdictions between 7,500 and 10,000 language minority 
citizens. 

We have worked for over 37 years to ensure that Latinos’ voting 
rights are protected. On behalf of MALDEF and other civil rights 
organizations that work every day to protect the voting rights of 
minorities in this country, I urge Congress to reauthorize the Vot- 
ing Rights Act to reflect the original intent of these critical provi- 
sions. 

[The prepared statement of Ms. Tallman follows:] 

Prepared Statement of Ann Marie Tallman 

Mr. Chairman and Members of the Subcommittee, thank you for the invitation 
to testify regarding the reauthorization of the temporary provisions of the Voting 
Rights Act (VRA). I am Ann Marie Tallman, President and General Counsel of 
MALDEF, the Mexican American Legal Defense and Educational Fund. We are a 
nonpartisan organization that protects the civil rights of the over 40 million Latinos 
living in the United States. 

Since our founding in 1968, MALDEF has challenged voting laws that deny 
Latinos an equal opportunity to participate in the political process. In Garza v. 
Smith in 1970, MALDEF won a ruling that permitted illiterate persons, many of 
whom were Latino, to receive assistance in casting ballots. MALDEF also frequently 
sought the elimination of at-large elections that deprived Latino voters of their abil- 
ity to elect their candidates of their choice. Our first successful single member dis- 
trict lawsuit. White v. Regester in 1973, resulted in the election of three Latinos and 
one African American to the Texas State Legislature and laid the legal groundwork 
for the present interpretation of Section 2 of the VRA. 

In 1976, following the enactment of the language minority provisions of the VRA 
and the extension of Section 5 to the Southwest, MALDEF successfully challenged 
a Texas law that would have had a devastating effect on Latino voting power by 
requiring the annual re-registration of all voters. MALDEF also pressured the city 
of San Antonio to change from at-large to single member districts. In the next elec- 
tion, a record 29 Latino candidates filed and an unprecedented five Latinos were 
elected to the ten-member San Antonio City Council. 

The Voting Rights Act is widely considered one of the most effective pieces of civil 
rights legislation in American history. It has helped to usher in an era in which 
Latinos and other minority groups are generally better able to register, vote, and 
elect their candidates of choice. Prior to 1965, many Latinos, especially in the South- 
west, were excluded from full political participation by poll taxes, exclusionary pri- 
maries, intimidation by voting officials, and language barriers. Latino votes were 
also routinely diluted through the use of mechanisms like at-large voting and num- 
bered place election systems. The Voting Rights Act has done more than any other 
piece of legislation to ensure that we as a nation progress beyond the discriminatory 
election laws that have marred our democratic processes. Despite these important 
gains, however, the VRA remains a necessary tool for effectively protecting the vot- 
ing rights of Latinos and other minority groups. 
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The focus of my testimony today will be upon two areas of paramount concern to 
millions of Latino voters in the United States: Section 5 and the language minority 
provisions Section 203 and 4(f)(4). 

The impact of Section 5 in countering discriminatory election laws cannot be over- 
emphasized. This provision of the VRA, which affects almost as many Latinos as 
it does African Americans, has been essential in stimulating the unprecedented 
Latino political participation that we see today at all levels of American govern- 
ment. Section 5 prevents covered jurisdictions from ‘changing the rules of game’ to 
disadvantage minority voters before these voters can seek redress for the depriva- 
tion of their voting rights. Section 5’s effectiveness in protecting minority voting 
rights lies in its shifting the burden of proof from the minority voters who have his- 
torically been subject to discriminatory practices to the covered jurisdictions seeking 
to change their election systems. By invalidating discriminatory election laws before 
they are put in place, Section 5 removes the need for minority voters to continually 
bring costly litigation to ensure that their voting rights are protected. 

A recent case brought by MALDEF in Texas demonstrates how Section 5 works 
to preserve the voting rights of Latinos. In 2001, when Latinos had reached one- 
third of the State’s total population, Texas proposed a redistricting plan for its 
House of Representatives that minimized Latino voters’ impact in three districts 
and completely eliminated a fourth Latino-majority district. Because the plan added 
only one new Latino-majority district and eliminated four such districts, the U.S. 
Justice Department concluded that it was retrogressive and blocked its implementa- 
tion under Section 5. As a direct result of DOJ’s Section 5 intervention, the current 
Texas House redistricting plan maintains the four Latino-majority districts that 
were dismantled and contains a total of thirty-five districts that afford Latino voters 
the opportunity to elect their candidate of choice. If Section 5 were not in effect, 
these districts would likely not exist. 

MALDEF seeks reauthorization of Section 5 with language clarifying Congress’s 
intent to prohibit intentionally discriminatory voting changes as well as to preserve 
‘ability to elect’ as the touchstone of Section 5 review. 

Also of great importance to Latino voters are the language minority provisions 
contained within Sections 203 and 4(f)(4). Currently, 4.3 million Latino voting age 
citizens are limited English proficient. If Congress does not reauthorize the lan- 
guage minority provisions of the VRA, these Latino citizens will be unable to effec- 
tively exercise the franchise. 

A recent challenge brought by MALDEF in Illinois demonstrates the continuing 
need for the language minority provisions. In 2002, Cook County, Illinois purchased 
a voting system that used punch-cards with “voter error notification” capabilities 
that was incapable of notifying Spanish-speaking voters of problems with their bal- 
lots. This voting system, combined with the county’s failure to provide Spanish- 
speaking poll workers, left many Latino voters unable to cast effective ballots. 
MALDEF challenged the county’s voting system under the bilingual assistance pro- 
visions of the Voting Rights Act and negotiated a consent decree on behalf of Latino 
voters in which the county agreed to increase the number of Spanish speaking poll 
workers and implement new training, monitoring, and hotline procedures. This pro- 
tection of Latinos’ ability to cast an effective ballot would not have been possible 
without Section 203 of the VRA. 

MALDEF seeks reauthorization of the language minority provisions with an ad- 
justment to the coverage formula of Section 203 to include jurisdictions containing 
between 7,500 and 10,000 language minority citizens. 

MALDEF has worked for 37 years to ensure that Latinos’ voting rights are pro- 
tected. Section 5 and the language minority provisions of the VRA have been and 
continue to be our greatest tools. On behalf of MALDEF and other organizations 
that work to protect minority voting rights, I urge Congress reauthorize the Voting 
Rights Act to reflect the original intent of its crucial provisions. 

Mr. Chabot. Thank you very much. I appreciate your testimony 
this afternoon. 

And Lieutenant Governor Rogers, you are recognized for 5 min- 
utes. 


STATEMENT OF JOE ROGERS, FORMER LIEUTENANT 
GOVERNOR OF COLORADO 

Mr. Rogers. Thank you so much, Mr. Chairman. It is good to be 
with you. We are delighted to join you as Members of the Sub- 
committee. Thank you kindly for having us here today. 
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It was good to see Congressman Watt in particular at our hear- 
ing that just took place this past week, as a matter of fact, so it 
is a delight to join you. We’re honored to join you in particular in 
my capacity as the former Lieutenant Governor of Colorado, and 
I’m pleased to serve on the National Commission on the Voting 
Rights Act. 

It is an honor to he before this distinguished Subcommittee as 
it conducts its first hearing related to reauthorization of this sem- 
inal piece of legislation. Indeed, major provisions of which are due 
to expire in 2007. 

I am here to discuss the work of the National Commission on the 
Voting Rights Act. The Lawyers’ Committee For Civil Rights Under 
Law indeed created the National Commission on the Voting Rights 
Act on behalf of the civil rights community creating indeed this 
nonpartisan national commission. 

The National Commission is comprised of eight leaders whose 
represent our Nation’s diversity. The Honorable Charles Mathias, 
former United States Senator from Maryland, is the Honorary 
Chair. And Bill Lann Lee, the former Assistant Attorney General 
for civil rights, indeed serves as Chairman of our commission. The 
other commissioners are the Honorable John Buchanan, former 
United States Congressman from Alabama; Chandler Davidson, the 
scholar and editor of one of the seminal works on voting rights in 
the United States; indeed Delores Huerta, cofounder of the United 
Farm Workers of America; Elsie Meeks, the first Native American 
Member of the United States Congress; and Charles Ogletree, the 
Harvard Law School professor and noted civil rights advocate; and 
yours truly. 

In January of 2006, the National Commission will release its for- 
mal report detailing indeed the existence of discrimination in vot- 
ing since 1982, the last time there was a comprehensive reauthor- 
ization of the Voting Rights Act. To date, the National Commission 
has held nine of ten planned field hearings throughout the United 
States. We have heard from approximately 100 elected officials, 
election officials, voting rights attorneys, experts in voting cases, 
community leaders and concerned citizens who indeed have testi- 
fied regarding their experiences relating to voting discrimination. 

The commission’s report will contain information from the hear- 
ings as well as include extensive research culled from many 
sources, including findings, reports, testimony from court cases and 
enforcement records of the Department of Justice. The report will 
not advocate any particular legislative action. Instead, the purpose 
of the report is to detail the facts that will inform your debate and 
the debate throughout the United States regarding reauthorization. 

Because the commission’s research is continuing, it would be pre- 
mature for me to detail the commission’s findings. Nonetheless, I 
would like to identify a few trends that have emerged from our 
hearings which are discussed in greater detail in my formal written 
statement which you all have. 

First, the problem of discrimination in voting appears to be sig- 
nificant, and it affects virtually every region of the country. In stat- 
ing this, it is important for me to note that compared to 1965, Mr. 
Chairman, there has been significant progress in our great Nation 
regarding race and voting, and indeed a decrease in blatantly racist 
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or bigoted activity as it relates to voting in the United States. 
Nonetheless, whether the impetus is bigotry or simply plain old 
power or the idea of enhancing power at the expense in particular 
of minority voters — this sometimes occurs — official discrimination 
in voting remains a problem in the United States. 

Second, in many areas of the country, voting continues to be ra- 
cially polarized. By that we simply mean, it is a circumstance 
where white voters will simply only vote for white candidates and, 
frankly, in circumstances where minority voters will only vote for 
minority candidates. One consequence of racially polarized voting 
is that minority voters cannot elect candidates of choice or pref- 
erence perhaps if it is by race or ethnicity. That simply may not 
be an option unless there is a majority or near majority of the elec- 
torate. Moreover, when racially polarized voting exists, a desired 
electoral result can be obtained by simply changing the voting pro- 
cedure or practice that harms minority voters. 

Third, application of the minority language provisions frequently 
result in increased participation of minority language voters and an 
increased ability of such voters to elect candidates of their choice. 

Fourth, the Federal mandate of section 203 enables election ad- 
ministrators throughout the country to provide needed minority 
language assistance without political interference. In a soon-to-be- 
released comprehensive survey of section 203, indeed, it is noted 
that 71 percent of election administrators throughout the country 
support reauthorization of section 203. 

Fifth, the existence of section 2 does not obviate the need for sec- 
tion 5 as some have suggested. Section 5 prevents discriminatory 
procedures from being implemented at little or no cost to minority 
voters and civil rights advocates. In contrast to section 2, litigation 
is complicated, often time consuming and frankly plain resource in- 
tensive. 

When the commission’s report is complete, this commission in- 
deed is ready, willing and perfectly able to provide the report to 
this Judiciary Committee and frankly to discuss its contents fully 
with you. And we would welcome the opportunity to come back be- 
fore this commission with the formal findings indeed. 

Thank you so much for this chance today. 

[The prepared statement of Mr. Rogers follows:] 
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Prepared Statement of Joe Rogers 

Testimony of Joe Rogers 

Before the Judiciary’s Committee Subcommittee on the Constitution 
United States House of Representatives 
October 18, 2005 

Good afternoon, Mr. Chairman and members of the Subcommittee. My name is Joe 
Rogers. I am the foimer lieutenant governor of Colorado and currently serve on the National 
Commission on the Voting Rights Act. It is my pleasure and privilege to be before this 
distinguished subcommittee as it conducts the first hearing relating to the reauthorization of 
Voting Rights Act provisions scheduled to expire in 2007. I am pleased to be back on Capitol 
Hill where 1 spent several years serving as counsel to Colorado’s former United States Senator, 
Hank Brown, who sert’ed on the Senate’s Judiciary, Budget and Foreign Relations Committees, 
I am here today to discuss the work of the National Commission on the Voting Rights 
Act. Before doing so, I wanted to provide some background on the Act and reauthorization. 
Forty years ago, in the face of great social turmoil, the Congress enacted legislation that made 
the promise of the right to vote under the 15”' Amendment of the U.S. Constitution a reality, 
ninety five years after the Amendment’s passage. This legislation, the Voting Rights Act, is 
generally considered to be the most effective piece of civil rights legislation ever passed by the 
Congress. The Act, with its combination of permanent and temporary provisions, has enabled 
tens of millions of minority voters to fully exercise their right to participate in the political 
process and elect candidates of their choice. Since 1965, Congress has reauthorized the Voting 
Rights Act in 1970, 1975, 1982, and 1992, With each reauthorization. Congress has expanded 
the Act’s scope to confront emerging issues of voting discrimination that emerged from the 
Congressional hearing. 
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The expiring provisions which w'e are examining today include some of the core 
provisions of the Act. In addition to the coverage formula for some of the temporary provisions 
that is set forth in Section 4 of the Act, three substantive provisions will expire in 2007 if not 
reauthorized. First, Section 5 of the Act requires certain states, counties, and townships with a 
history of discrimination against minority voters to obtain approval or “preclearance” from the 
United States Department of J ustice or the United States District Court in Washington, D.C. 
before they make any change affecting voting. These changes include, but are not limited to, 
redistrictings, changes to methods of election, polling place changes, and annexations. 
Jurisdictions covered by Section 5 must prove that the changes do not have the purpose or effect 
of denying or abridging the right to vote on account of race, color, or membership in a language 
minority. In recent years, the Supreme Court has limited the scope of Section 5 to voting 
changes that have the puipose or effect of worsening the position of minority voters. Second, 
Section 203 of the Act requires that language assistance be provided in j urisdictions or 
reservations where 5% or a total of 10,000 of the voting age citizens have limited-English 
proficiency and speak a particular minority language. Four language groups are covered by 
Section 203: .American Indian, Asian, .Alaskan Native, and Spanish. Covered jurisdictions must 
provide language assistance at all stages of the electoral process. As of 2002, a total of 466 
local jurisdictions across 3 1 states are covered by these provisions. Third, Sections 6(b). 7,8,9. 
and 13(a) of the Act authorize the Attorney General to certify the appointment of a federal 
examiner to j urisdictions covered by Section 5’s preclearance provisions on good cause and/or to 
send a federal observer to any jurisdiction where a federal examiner has been assigned. Since 
1 966, 25,000 federal obserx'ers have been deployed in approximately 1 ,000 elections. 
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The Lawyers’ Committee for Civil Rights Under Law — acting on behalf of the civil 
rights community— created the non-partisan National Commission on the Voting Rights Act to 
document the record of enforcement of these protdsions and the state of discrimination in voting 
during the past 23 years. The National Commission is comprised of eight advocates, academics, 
legislators, advocates and civil rights leaders who represent the diversity that is such an 
important part of our nation. The Honorary Chair of the Commission is the Honorable Charles 
Mathias, former Republican U.S. Senator from Maryland and the Commission Chair is Bill Lann 
Lee, former Assistant .attorney General for Civil Rights. The other commissioners are: the 
Honorable John Buchanan, former Congressman from Alabama; Chandler Davidson, scholar and 
co-editor of one of the seminal works on the Voting Rights .“^ct; Dolores Huerta, co-founder of 
the United Farm Workers of ,A.merica; Elsie Meeks, first Native American member of the United 
States Commission on Civil Rights; Charles Ogletree, Harvard law professor and civil rights 
advocate; and me. The Commission has two primary tasks; first, to conduct field hearings across 
the country to gather testimony relating to voting rights, and second, to write a comprehensive 
report detailing the existence of discrimination in voting since 1982, the last time there was a 
comprehensive reauthorization of the Voting Rights .Act. 

To date, the National Commission has held nine of ten planned hearings. It has held 
regional hearings in Montgomery, Alabama (March II. 2005); Phoenix. Arizona (April 7. 2005); 
New York, New York (June 14, 2005); Minneapolis, Minnesota (July 22. 2005); Orlando. 

Florida (August 4, 2005); Los Angeles, California (September 27, 2005); and Washington, DC 
(October 14, 2005). The National Commission has also held state hearings in Americus, Georgia 
(August 2. 2004) and Rapid City, South Dakota (September 9. 2005). There wall also be a state 
hearing in Jackson, Mississippi on October 29, 2005. We have heard from approximately 100 
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witnesses, who range from elected officials, election officials, voting rights attorneys and soeial 
science experts, community leaders, and concerned citizens who have testified about their 
experiences related to discrimination in voting. 

The Commission’s report will contain information from the hearings and extensive 
research culled from many sources including findings, reports and testimony Ifom court cases 
and the Department of Justice enforcement record. The report’s analysis will be quantitative and 
qualitative. The report will utilize maps to show graphically where there has been discrimination 
in the last twenty-three years. The report will not adt'oeate for any particular legislative action. 
Instead, the purpose of the report is to detail the facts that will inform the debate concerning 
reauthorization. 

At the request of the Judiciaiy Committee’s staff, we have provided transcripts and 
testimony from the National Commission’s hearings to the Judiciary Committee and we will 
provide all of the transcripts and testimony when the heatings are complete. 

The reason an examination of the factual record is so important is that in order for 
Congress to reauthorize the Voting Rights Act in a manner consistent with recent Supreme Court 
rulings, Congress must have before it a record of discrimination in voting that is “congruent and 
proportional” to the remedies provided in the Voting Rights Act. Congress always has met this 
requirement in past reauthorizations of the Act. In fact, in recent cases where the Supreme Court 
has found that Congress exceeded its authority in enacting remedial legislation that went beyond 
the record supporting such legislation, the Court has cited the enactment and reauthorizations of 
the Voting Rights Act as the prime example where Congress developed a record of 
discrimination that necessitated a legislative remedy. As previous Congresses that have 
examined the Act, we certainly hope and expect that this Congress will engage in the same type 
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of careful examination, and we are extremely pleased that the House .Tudiciary Committee has 
taken its charge seriously based on the number and scope of the hearings it has scheduled. 

Because one National Commission hearing remains and the report is months away fi’om 
completion, it would be premature for me to detail the Commission’s findings. Nonetheless, I 
would like to identify a few trends that have emerged from the hearings: 

First, the testimony (and supporting documents) and the factual record of objections and 
cases filed under the Act reveal that the problem of discrimination in voting is significant and 
affects virtually every region of the country. In stating this, it is important to note that compared 
to 1965 there has been progress in regard to race and voting. Indeed, there has been a decrease 
in blatant racist activity as it relates to voting. Nonetheless, there are a significant number of 
state actors who in an effort to maintain or enhance their power have taken actions that clearly 
discriminate against minority voters. Plainly, whether the impetus is bigotry or power the end 
result - discrimination against minority voters — is the same. 

Though minority participation has increased dramatically since the enactment of the Act, 
there are a number of devices that our witnesses have identified that have been used to negate the 
effect of increased minority voter participation. These devices include: changing from single 
member to at large districts, manipulating district lines to either pack or fragment minority 
voters, moving polling places, and selectively annexing or deannexing property to affect the 
racial demographics of a jurisdiction. 

Second, in many areas of the country, voting continues to be racially polarized - most 
whites vote for different candidates than most minority voters. In the last decade, federal court 
cases involving statewide redistricting plans in Georgia, Louisiana, South Carolina, South 
Dakota and Texas have found that racially polarized voting exists in their states. This is 
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consistent with the testimony of witnesses w'ho have discussed the existence of racially polarized 
voting. For example, Professor Richard Engstrom, one of the leading experts in the field, 
testified that his analysis shows that race still forms a demographic division in politics. Since the 
2000 census, he conducted studies of racially polarized voting in several states. He found that 
racially polarized voting played a role in all levels of office ifom governor to the school board. 
This overwhelming pattern of racially polarized voting means that minority voters usually cannot 
elect candidates of choice unless they are a majority or near majority of the electorate. Professor 
Engstrom found this phenomenon prevalent in Alabama, Florida, Georgia, Mississippi and North 
Carolina. Because of racially polarized voting, a new voting procedure that harms minority 
voters is likely to achieve the electoral result desired by stale actors who make the change. 

Third, application of the minority language provisions fi'equently results in increased 
participation of minority language voters and a dramatic impact on the ability of such voters to 
elect candidates of their choice. Here are two of the several examples we have heard during the 
hearings. Although the City of Lawrence, M A had been covered by Section 203 since 1 984, the 
jurisdiction had done little to comply with the law until the Department of Justice filed suit 
against the City in 1 998. When the suit was filed, there was only one Latino elected to the City 
Council in its histoiy. The lawsuit w’as settled in 1999 and one of the key provisions of the 
settlement was that the City was required to hire a Spanish-language elections coordinator. In 
the first election after the settlement, three Latinos were elected to the nine-member City Council 
and today four Latinos sit on the nine-member City Council, This increased electoral power has 
led to more responsive city government with the city hiring its first Latino police chief and 
school superintendent after the filing of the lawsuit. In Harris County, Texas, the County did not 
fulfill its obligations under Section 203 to provide language assistance to its Vietnamese voters. 
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After an agreement with the Department of Justice in 2003, the County provided the required 
assistance: bilingual poll workers and properly translated materials. In November 2004, voters 
in Han'is County elected Hubert Vo, the first Vietnamese member of the Texas state legislature, 
by a handful of votes. 

Fourth, the federal mandate of Section 203 enables election administrators to provide 
needed minority language assistance without political influence. In a soon to be released 
comprehensive survey of Section 203 covered jurisdictions by professors and students at Arizona 
State University, 71% of election administrators who responded to the question supported 
reauthorization of Section 203. Several election administrators have testified that because of the 
federal mandate, they are able to provide language assistance that otherwise might not be 
provided as a result of cost or policy issues raised by the elected governing body. The ASU 
survey also found that 46% of respondents stated that they incuned no additional expense in 
providing language assistance, 

Fifth, the existence of Section 2 does not obviate the need for Section 5, There are 
several critical differences betw'een Section 5 and Section 2. .As the Supreme Court held in 1 966 
and Congress has stated in subsequent reauthorizations of the .Act, Section 5 shifts the advantage 
of time and inertia fi’om jurisdictions to minority voters. .At little or no cost to minority voters 
and their advocates, voting changes that violate Section 5 are never implemented. In contrast, to 
establish a Section 2 violation, minority voters must hire a lawyer and experts and file an 
expensive lawsuit that may take several years to resolve. For example, in early 2001, the 
Department of J ustice and private plaintiffs filed a lawsuit alleging that the method for electing 
the County Council for Charleston, South Carolina violated Section 2. The plaintiffs prevailed 
and three black preferred candidates (all of w'hom were .African .American) were elected in the 
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first election under single-member districts in 2004. The county spent over $2 million defending 
the lawsuit and has been ordered to pay the plaintiffs $700,000 in attorneys’ fees. The 
Department of Justice also expended substantial resources. In 2003, after the federal district 
court had found in plaintiffs’ favor, the South Carolina General Assembly passed a law which 
changed the method of electing the Charleston County School Board to that used by the County 
Council. The Department of Justice objected to this change under Section 5, thus preventing a 
second lawsuit that would have taken several yeare and cost millions of dollars. 

In addition, Section 5 blocks jurisdictions from making last minute rioting changes that 
harm minority voters. In months preceding the 2004 primary election, the Criminal District 
Attorney of Waller County, Texas threatened students at Prairie View A&M University, which 
has a 90% Afilcan American student body, with felony prosecution if they voted. The Prairie 
View A&M University NAACP filed a lawsuit against him that was settled shortly thereafter. 
Five days after the lawsuit was filed, and a month before the March 2004 primary election, the 
Waller County Commissioners’ Court, the county governing body, voted to decrease the number 
of hours of early voting at the polling place where the students voted from 17 hours to 6 hours. 
This was particularly discriminatoiy because the students were on spring break on the date of the 
primary'. A second lawsuit w'as filed on the ground that the Commissioners’ Court had not 
sought Section 5 preclearance for this last minute change. Within a week after the Section 5 
enforcement action was filed, the Commissioners’ Court restored the number of early voting 
hours. A total of 346 students voted during the restored early voting period and a student 
running for Commissioners’ Court prevailed in his primary by less than 40 votes. 

The Commission’s report w'ill go into much greater detail about the issues discussed 
above and a multitude of other issues. The Commission will be working very hard over the next 
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couple of months to detail as complete a record as possible of the current state of racial 
discrimination in voting. When the report is complete, the Commission is ready, willing, and 
able to provide the report to the Judiciaiy^ Committee and discuss its contents if the Judiciar)-' 
Committee or the Subcommittee on the Constitution so desires. 

Thank you for inviting me to testify at today’s hearing. 
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Mr. Chabot. Thank you very much, Lieutenant Governor Rogers. 

And now the Committee Members will have 5 minutes to ask 
questions, and I yield myself 5 minutes for that purpose. 

Okay. I’ll ask each of the witnesses this question, and you can 
answer it any way you see fit. 

What has been the direct and indirect impact in your view of the 
Voting Rights Act on minority voting rights over the last 40 years? 
And if you could, if you could answer that with respect to both cov- 
ered and noncovered jurisdictions if you so choose. 

So we will begin with you. Mayor Morial. 

Mr. Morial. I stated in my testimony the increase in the number 
of African-American elected officials. But maybe because everyone 
on the panel is an elected official, frankly, before 1965, even though 
there was a small number of African-American voters in New Orle- 
ans and in Louisiana, very few candidates for public office even 
bothered to campaign in black communities, show up in black com- 
munities, pay attention to the very existence of African-American 
communities. And therefore, it was very visible, you could ride 
through neighborhoods and look at public improvements, the condi- 
tions of playgrounds, the conditions of streets and the great dis- 
parities that existed. 

The Voting Rights Act, which gave a greater voice to African- 
American communities in the south, forced, quite frankly, even in 
cases where white candidates were running against each other, it 
made the African-American voter a very significant player in the 
electoral process. And so it isn’t just a case of African-Americans 
getting elected to public office, although I think that is a highlight. 
It is also the way in which majority candidates have responded to 
the African-American community, realizing that because they are 
full and complete participants in the democratic process, you have 
to campaign to them, you have to pay attention to them. And that’s 
a real sort of on-the-ground effect. 

It also translates into in the process of governing, to those com- 
munities being paid attention to when public benefits, public im- 
provements are, in fact, doled out by a city council, by a State legis- 
lature, by a mayor or by a governor. So those are some real, I 
think, impacts beyond — you know, the existence of African-Amer- 
ican elected officials is important. But, really, the true impact is 
the power of the voter to have his issues heard, his voice rep- 
resented in the deliberative process and in the law-making process 
and in the executive process in our cities. States and at the na- 
tional level. 

Mr. Chabot. Thank you very much. 

Ms. Tallman, did you want to respond? 

Ms. Tallman. Yes, thank you, Mr. Chairman. 

There have been significant improvements in the political partici- 
pation of Latinos as a result of the Voting Rights Act. In 1982, for 
example, there were nine Hispanic Members of Congress. Today, 
there are 25. There are also two Latino U.S. senators. There are 
also approximately 5,000 Latino elected officials at the State and 
local level. 

We believe that those strides would not have been made had the 
voting rights section 5, section 203 been in existence. We have 
made good strides in language provisions where the 5 percent of 
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the voting population in a jurisdiction that has special language re- 
quirements, where voting materials are provided to those individ- 
uals so that they understand the ballot and are able to exercise 
their right to vote. I think that those strides have been very good 
in enhancing and improving our democracy and ensuring that 
every single individual who is a citizen can actually exercise their 
right to vote. 

So I think the Voting Rights Act has had profound implications 
for not only us being a better representative form of Government 
as a country with the increased number of Latinos, African-Ameri- 
cans and people of color in jurisdictions at the State and local level 
and at the national level, but I also think that it has done a great 
thing in opening the dialogue on issues that impact all commu- 
nities, which is very important and critical in our country. 

Mr. Chabot. Thank you very much. 

And Lieutenant Governor Rogers? 

Mr. Rogers. Mr. Chairman, when you were asking the question, 
the first thought that came to mind, frankly I was 1 year old, I had 
just turned one when this act was passed in 1965. I am 41 years 
old today. I think about the circumstances in terms of the life of 
my own family, sir. I know that you have worked hard to run for 
office, and you have done good things for many years. My grand- 
father ran for public office in 1960 in Omaha, Nebraska. In 1960, 
the sum total of African-Americans elected in the United States 
was right around 200 or so elected officials in America. When my 
grandfather ran for office, he ran for the school board in Omaha, 
Nebraska. It would have made him the highest elected official in 
the State of Nebraska. 

When my grandfather ran in that election, his campaign theme 
was: Democracy is for everyone. I have never forgotten that, and 
I have kept his campaign card throughout the years as, frankly, a 
source of personal inspiration in terms of my own life. 

I remember that, and I remember his life. He lost that election 
in 1960. Ten years later, in 1970, he was elected to serve the school 
board in Omaha, Nebraska. Change took place in America as a re- 
sult of the sea of change that occurred right here in this body. 

I know that you all deal with multiple pieces of legislation. You 
all deal with multiple issues, and you all know as well as I do, your 
staffs will be tugging on you to deal with 500 things throughout the 
course of this day and so many things to come. But this act, over 
the course of the last 40 years, as your statement indicated, has 
been seminal in its impact and remarkable in its scope. It shifted 
us as a country. It opened up new possibilities for people. Because 
what it simply said is, this fundamental right, this right to vote, 
to cast your ballot for the person who you hope will represent your 
interest in whatever capacity — whether they are the local city 
council person or a State legislature or in any capacity, perhaps in 
this august body of Congress — that frankly individual votes count 
and make a difference. 

So when I look at the provisions of this act, it is real, and it is 
substantive. When I look at the provisions regarding preclearance 
in section 203, it is clear that the Federal Government just didn’t 
say, you have the right to vote. That was arguably implicit in the 
15th amendment. It was implicit in the 14th amendment. But what 
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the Congress of the United States said was, we will enforce this 
right to vote, and preclearance gives you the ability to help enforce 
the provisions of the act. And certainly with section 203, Mr. Chair- 
man, it is absolutely clear in terms of the data that we have re- 
ceived throughout the country that it has led to a remarkable in- 
crease in terms of the number of language minorities that partici- 
pate in this process. 

Many of you all campaign in bilingual languages. You campaign 
in Spanish. Some of you all might send out something. If you were 
in Louisiana, you might send out something in the French lan- 
guage or otherwise. We are all seeking to appeal to voters, and why 
not appeal to them in the language where they are? This has en- 
abled that to happen. 

Mr. Chabot. Thank you very much. 

My time has expired. 

The gentleman from New York, Mr. Nadler, is recognized for 5 
minutes. 

Mr. Nadler. Thank you, Mr. Chairman. 

Let me start by asking the witnesses the first question I asked 
Secretary Kemp. It has been observed that a number of States in 
the union greatly restrict the right to vote of former felons. Some 
of them, some States — Florida, for example, is one that comes to 
mind — for life. This has a racially disparate impact. Starting with 
Mayor Mortal and Ms. Tallman. 

Mr. Feeney. Will the gentleman yield? 

Mr. Nadler. Yes. 

Mr. Feeney. In fairness to Florida, there is a process 

Mr. Nadler. Reclaiming my time. I know, a process that never 
works. Except for Chuck Colson. 

Do you believe that it would be useful in terms of fairness in vot- 
ing for the Voting Rights Act as we extend it to be amended to put 
some sort of control on this to say that ex-felons, once they have 
served their turn or X number of years after they served their 
term, must have their right to vote restored? 

Mr. Morial. Congressman Nadler, I’m glad you raised that. The 
answer without question is, yes. Let me see if I can state the prin- 
ciple here. The idea here is that a person who has in fact served 
their time, paid their dues, ought not be permanently restricted. 
They should not have a lifetime sentence, in effect, or a long sen- 
tence in terms of removing their constitutional rights. 

If you put it on another level, would we ever think of restricting 
a person’s right to speak, right to exercise their religion, any other 
of the enumerated constitutional rights for life because they were 
convicted of a felony? My view would be, and I think it is our posi- 
tion at the National Urban League, that a national standard which 
provides an opportunity for those who have paid their dues to soci- 
ety — let’s emphasize that for the record — completed their prison 
term, completed their period of parole, ought to have the right to 
vote again. It is important, certainly, to giving them a chance to 
reintegrate back into society and to feel that they are going to be 
a full part of society. 

Mr. Nadler. Thank you. I would add, it is important, if we’re 
going to call ourselves a democracy, that everybody have the right 
to vote. 
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Ms. Tallman? 

Ms. Tallman. Representative, we applaud Congress’ leadership 
role in ensuring the right to vote for minorities in the United 
States. It has been a very important leadership role that Congress 
has filled, and as a result, there are millions of people in this coun- 
try whose lives are better for it. 

One of the issues that still remains to be addressed is allowing 
those that have served their time, as Marc Morial has stated, to 
be able to fully reenter into society and to be able to exercise the 
right to vote. By voting, and participating in the voting process, 
people are more likely to engage in other civic endeavors. And so 
there are real benefits to voting and to having ex-felons vote. So 
we believe that it is certainly something that Congress could dem- 
onstrate. 

Mr. Nadler. Thank you. 

Lieutenant Governor Rogers. 

Mr. Rogers. Congressman Nadler, I can’t take a position on be- 
half of the commission. We have not 

Mr. Nadler. On behalf of yourself. What do you think of it? 

Mr. Rogers. I differ, frankly, from my colleagues to some extent 
on this issue. And I think in terms of States, individual States 
have policies that, you know, have varied in terms of what happens 
to felons and the right to vote. And the Supreme Court has upheld 
the ability of individual States to deal with this issue. And I can 
only tell you, in having governed a State, I believe that determina- 
tion should be left in many respects to Colorado. 

Mr. Nadler. Do you think a State should have a right to say to 
someone who is 17 when they committed a felony, has served 3 or 
4 years in jail, when they are 77 should not be allowed to vote? Or 
is that a fundamental right — such a fundamental violation of civil 
rights that Congress should say to a State that you can’t do that. 

Mr. Rogers. The Supreme Court has held that it is not 

Mr. Nadler. No, no. Supreme Court has said it is a matter of 
constitutional law. We don’t have to have the Voting Rights Act at 
all as a matter of constitutional law. The question is, we have cho- 
sen to have the Voting Rights Act. Should we choose to say to a 
State that you’re State’s right does not extend to depriving a per- 
son of the franchise for life because he committed a crime 30 years 
ago? 

Mr. Rogers. I tend to think in this area, to some extent, a State 
should have the ability to decide this issue and certainly when your 
dealing with people who obviously committed these crimes and oth- 
erwise, that that policy in many respects should be left up to the 
individual States to handle. You are talking about, obviously, there 
are a number of complexities that are involved to some extent in 
this issue, and it has varied by State in terms of how it is applied. 
And I am an advocate of the ability and the right of the States in 
their own sovereignty. 

Mr. Nadler. Could I have one additional minute? 

Mr. Chabot. The gentleman is recognized for 1 additional 
minute. 

Mr. Nadler. I would pose the following question, first to Lieu- 
tenant Governor Rogers, in this order. 

Mr. Chabot. As long as they can answer. 
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Mr. Nadler. Wait a minute. Doing it as quickly as possible. 
Don’t you think that the fact is, as we have observed, that perhaps 
one of the largest ways, one of the easiest — not easiest, one of the 
major ways of disenfranchising disproportionate numbers of people 
of color, et cetera, is by lifetime prohibitions on the right to vote 
for ex-felons? Isn’t that the way it is used today in certain States? 

Mr. Rogers. Please forgive me, but I would not agree with that. 
Congressman. Let me tell you why, if I may. The assumption that 
you are making is that you have such a substantial number of mi- 
norities, for example African-Americans or Latinos, that are en- 
gaged in felonious conduct 

Mr. Nadler. Or that are arrested and convicted in a dispropor- 
tionate number. 

Mr. Rogers. The assumption — please forgive me — is that it is 
such a significant number that it has a dramatic impact on the 
people as a whole, when we find in reality is that it is not that. 
You don’t have African-Americans that are overwhelmingly in pris- 
on. You don’t have Latinos that are overwhelmingly in prison. You 
are still talking about a significant minority within our peoples as 
a whole. 

Ms. Tallman. There are many flaws in the criminal justice sys- 
tem as it relates to racial discrimination and racial profiling. As a 
result, oftentimes there are individuals that are convicted of crimes 
that are innocent, and there are individuals that are convicted of 
crimes and sentenced to tougher standards because of their race or 
ethnicity. 

We believe that disenfranchising permanently individuals who 
have served their time is bad for democracy, and as a result, we 
would suggest that Congress look at the issue. 

Mr. Morial. I would offer this. I think if you looked at the prac- 
tices and laws of all 50 States, you would find the most restrictive 
provisions for the most part with respect to the voting rights of 
those who have been convicted of a felony in the very same States 
that are covered by section 5 and the very same States that have 
large minority populations. 

On the other hand, you would see the least restrictive provisions 
in those States with small minority populations and in States that 
are not covered by the section 5 of the Voting Rights Act for the 
most part. 

The second point I would make, if you looked at the genesis of 
many of these provisions that restrict the right of convicted felons 
to vote, they have their genesis in the post-Reconstruction backlash 
which occurred in the South. So if you look at facts, the facts are 
going to paint a picture in terms of what the — some suggest what 
maybe the motivation of some of these provisions have been, they 
were disenfranchisement provisions. 

And I applaud you for raising this issue, but I think it is so im- 
portant to keep the perspective that we are talking about people 
who have already served their time. It could be for something such 
as theft of an automobile. It could be a felony of a white collar na- 
ture. 

Mr. Nadler. Or smoking marijuana. 
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Mr. Morial. It could be smoking marijuana. It could be some- 
thing that is treated as a felony and therefore restrictive. I appre- 
ciate your raising it. 

Mr. Chabot. The Chair would note that the gentleman’s 1 
minute expired 3 minutes and 6 seconds ago. 

Mr. Nadler. Appreciate the forbearance of the Chair. 

Mr. Chabot. The gentleman from Arizona, Mr. Franks, is recog- 
nized for 5 minutes. 

Mr. Franks. Mr. Chairman, I have no questions at this time. 

Mr. Chabot. The gentleman from Michigan, Mr. Conyers, is rec- 
ognized for 5 minutes. 

Mr. Conyers. Thank you, Mr. Chairman. 

Just so that Mr. Rogers will sleep more comfortably in his bed 
at night, the bill that we have introduced which deals with ex-felon 
voting deals only with voting in Federal elections. So they don’t try 
to tell the States what to do, and obviously, the States can’t inter- 
fere. And that’s the way we get around the discussion that has 
been raised here. 

Mr. Chairman, Mr. David Scott of Georgia has joined us and ob- 
viously not a Member of the Committee, but his interest is over- 
riding in this matter. And I just wanted you to know that he was 
present and that he is very welcome to the Committee. 

Mr. Chabot. I share your sentiments, and Mr. Scott is a very 
distinguished Member of the House. And we welcome him with 
open arms at our meeting, and we appreciate his caring enough to 
be here today. 

Thank you very much for being here, Mr. Scott. 

Mr. Conyers. Now, the witnesses have been significantly in 
agreement today, which argues well for the first hearing and what 
we have got to go through to get this measure through as quickly 
as we can. Even though it is 2007, we still need to get this measure 
out before this 109th session expires. And so that is why there are 
a number of hearings that have been set up, some two, sometimes 
three in a week, to get us moving along. 

We have talked a lot about the South, but as has been pointed 
out. New York has areas that are covered by the Voter Rights Act 
of 1965. In Michigan, I have two townships in two different coun- 
ties that are covered by the Voter Rights Act. And so wherever 
there are problems existing, that’s where we go to deal with them. 
And it is very clear that this problem is not over, as every witness 
has testified to. 

And I think is that is very important. I wanted to raise the ques- 
tion that seems important to me, that even over and above the pro- 
tection of this cornerstone of democracy, the right to vote and have 
your vote counted, are there other benefits that derive to the Amer- 
ican system of democracy by having a Voter Rights Act extended, 
by having it strengthened wherever necessary, by having the ex- 
pired provisions covered again? And I’d like to throw that open for 
the examination of anybody that would like to talk with me about 
it. 

Ms. Tallman. Thank you so much. Representative, I applaud 
your leadership in the voting rights arena and the civil rights 
arena, sir. You’re very well regarded, not only in the African-Amer- 
ican community among civil rights advocates but the Latino com- 
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munity applauds all the work that you have done, so thank you 
very much for your leadership. 

I think that one of the most important aspects of the Voting 
Rights Act is providing voters the confidence in voting. A democ- 
racy works when people, when they go to the voting booth, they 
will be free from harassment. They will not be targeted. They will 
not be discriminated against. They will be able to bring a relative 
or friend with them if they have limited English proficiency, if they 
are disabled, if they need assistance in the voting booth. 

We are willing to protect freedoms in new democracies that are 
emerging around the world. We need to protect our democracy at 
home. And giving people the confidence in voting that they must 
have to know that democracy works has been a critical component 
of the Voting Rights Act. 

Mr. Conyers. Thank you. 

Mr. Morial. I think I would just add on a general basis, and I 
think we have enumerated specifics, but I think one of the key 
things is for our practices to reflect our principles, for the idea that 
democracy and the universality of suffrage is made real by that. 
The nation today has been involved in efforts to, quote, promote de- 
mocracy abroad. Some of those efforts have been efforts to ensure 
that ethnic or religious minorities in countries a long way away 
from here have the right to freely participate without intimidation 
in the franchise. 

We have to be consistent, and being consistent means ensuring 
that the same practices and the same principles are followed here 
in the United States. 

Mr. Rogers. Absolutely. And Congressman, I echo those senti- 
ments as expressed frankly by Marc. Clearly, the Voting Rights Act 
sets a standard. It sets a standard for the United States in terms 
of our ability to participate in this notion of democracy, this re- 
markable gift of democracy. And it helps to clearly espouse that in 
many respects throughout the world as we seek to do so throughout 
the world. 

So is it seminal it its scope? Is it broad in its range? Is it key 
to the fundamental element of who we are? I think clearly, as we 
have indeed received testimony across the United States, the an- 
swer to that question seems to be overwhelmingly yes. 

Mr. Conyers. I thank all of you because we have uncovered, par- 
ticularly in this Committee, innumerable instances in voting in 
which people have been discouraged, misdirected, given improper 
information, sometimes from the electoral system locally itself And 
as you said, you cannot believe in democracy if you are not being 
encouraged to choose who is going to govern. 

And so I thank all the witnesses, Mr. Chairman. 

Mr. Chabot. Thank you. The gentleman’s time has expired. Be- 
fore recognizing the gentleman from Florida for his 5 minutes, the 
gentleman from Arizona who had yielded back his time I think 
wants to take a minute to make a statement. So I recognize him 
at this time. 

Mr. Franks. Thank you, Mr. Chairman. 

And in all respect to the panelists and the Members here, we 
have talked almost to the extent that we have redirected the focus 
of the hearing today on some of the ex-felon disenfranchisement. 
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And the Voting Rights Act doesn’t really address that at all. And 
I am hoping that the panel will address some of the issues that af- 
fect those law-abiding citizens who are indeed being 
disenfranchised in their voting, and I think that is something to 
maintain our focus upon. 

Mr. Chabot. I thank the gentleman. 

The gentleman from Florida is recognized for 5 minutes. 

Mr. Feeney. Thank you, Mr. Chairman. 

I think that the gentleman from Arizona’s comments are right. 
I hate to get totally sidetracked on voting rights issues on the ques- 
tion of whether or not the problem with American democracy is too 
few convicted felons are determining the outcome of elections. 

I will tell you that, with respect to the constitutional issues here, 
remember, Katzenbach was very narrowly decided, and its deter- 
mination was, this is an extraordinary exercise of the congressional 
power, dictating to the States based on the 15th amendment, which 
mentions race, color or former condition of servitude. Unless there 
is a direct tie to race, color or former condition of servitude, there 
may no longer be a foundation for Congress to overwhelm and dic- 
tate to the States. 

And I would say that, in fairness to Florida, my friend from New 
York said that the application never works. Well, that is just not 
true. We have streamlined the process. And it is true we don’t have 
automatic restoration when your sentence is over, but among other 
things, we ask for restitution, evidence of rehabilitation. The notion 
that a violent rapist ought to have his rights fully restored while 
his victim still has medical bills unpaid offends some Floridians, 
and that, I think, is something that policymakers in the State can 
decide. 

I was really interested, Mr. Rogers, in some of the findings that 
your commission has found. And I’m sorry that a lot of the ques- 
tioning hasn’t been directed to that, because, remember, in the 
Gingles test, in order to legitimately make a section 2 claim — we 
haven’t asked questions, but you did a good job going over it — there 
has to be some findings. We have to find that we have compact and 
significant numbers of minorities in an area that are underrep- 
resented when it comes to redistricting or opportunities to select 
candidates of their choice. We also have to find that there are cohe- 
sive voting patterns among the minorities if they had an oppor- 
tunity. And finally, the third prong of that test is that there is sig- 
nificant cohesion among the traditional voting patterns of the ma- 
jority, where minorities are denied their opportunity. 

And that, I think, is the most important thing that has been said 
all day in terms of the importance of the current rationale for any 
Voting Rights Act whatsoever. And I would ask you to elaborate on 
that and, to the extent that there is time, the other two panelists. 
But I think that is the most important thing has been said, and 
I would ask you, as you make that case that the Voting Rights Act 
is still relevant and apparently you have heard testimony that we 
have not heard yet, because this is our first hearing — this is won- 
derful stuff, and this is what we ought to be focusing on. We have 
got at least two Supreme Court justices that, based on the equal 
protection amendment, you have Thomas and Scalia saying that 
race-based district drawing is always inappropriate. That was a 
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fair and reasonable rational position. We need to counteract that 
if we are going to have a fair and reasonable rationale for con- 
tinuing or extending the Voting Rights Act. We have at least two 
justices that think that it is inappropriate. 

Sandra Day O’Conner, who tends to be a swing vote on all these 
issues — we have had a court of one until it is redone on things like 
the Voting Rights Act and redistricting, and O’Connor is the court. 
She decides, as the swing vote, virtually every meaningful case 
that has been decided in the last 15 years. And O’Connor said in 
a separate issue, but related issue — remember the Michigan law 
school preferences case — she said she wants to get to a color-blind 
society and has condemned the Balkanization of America. And she 
has said perhaps in 25 years we can get rid of race-based districts. 

So the debate is between, on the one hand, people who think we 
ought to have permanent race-based voting processes and districts; 
on the other hand, people like Scalia and Thomas and Abigail 
Thernstrom, who said we should never do it; and people like O’Con- 
nor and the rest of us who think we need to remedy problems when 
they occur. 

I hope we will get the details of the evidence that you have col- 
lected because that is what we need to be focused on in my view 
here. Let’s get back to section 2 and section 5. I wish I had an hour 
to go into the rationale and the basis and the meaning of that. But 
Mr. Rogers, if you would address that question. 

Mr. Rogers. Absolutely. Thank you. Congressman, for your 
thoughts on the same. It is absolutely clear. You are dealing with 
reauthorization as it relates to two provisions, section 5 and section 
203. And those are the provisions that come up for reauthorization 
this coming year. The Supreme Court has made it very clear — and 
when I think about the standard I’m reflecting on the City of 
Boerne v. Flores opinion, in which the court essentially cited Con- 
gress and Congress’ example of finding a factual basis for essen- 
tially invoking legislation as being key to its constitutionality. 

And in this case here, your establishment of the factual record, 
looking at the patterns or practices as they exist or you might find 
they do not exist throughout the United States is frankly the most 
important determination following this legislative body, tlltimately, 
the Supreme Court will deal with the management of these cases. 
What we have clearly seen throughout the United States is, with 
respect to section 5, which comes up for reauthorization, since 
1982, literally the Department of Justice has had over 600 submis- 
sions that have been objected to involving some 2,000 individual 
objections. And that’s just simply since 1982 as it relates to con- 
gressional districts throughout United States as a whole. Not to 
mention the private cases, for example, that have been filed 
throughout the United States dealing with the provisions of section 
2, section 5, section 203, for example, by the Department of Justice. 

The factual record in and of itself over the course of the last 23 
years and what we are finding in terms of our determinations — and 
again, I don’t want to be too premature — indicates that there are 
still remaining significant problems. The most fascinating thing 
about this. Congressman, is the nature of the problem in and of 
itself is being articulated. It is kind of different in the way it is 
being articulated today. As you well know. Congressman Conyers, 
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in that era, the movement the country was in a different mode. 
There were different ways that people talked about issues and 
problems in our society. That was a different language at the time. 

Even though the language may have changed here in the year 
2005, the reality is that we are still seeing, unfortunately, practices 
being engaged. So it is done under a different name. It’s done 
under a different label with, for example, what it is, is a movement 
from district-based elections to at-large elections on whims. It’s the 
elimination wholeheartedly of elected positions saying that we are 
not going to have the elected office anymore. This often takes place 
at the local level in principal part as we are finding around the 
country, and it varies. 

For example, testimony that we heard, what was going on in 
Chicago, for example, or what we heard that was taking place in 
California in Los Angeles, those are not classically southern cities. 
Frankly, what we heard, Mr. Nadler, about New York and heard 
about issues related to problems related to voting or the testimony 
that we received there, all of those issues were of deep concern. 

The factual basis — and we’re delighted to provide this informa- 
tion to the Committee — we believe will give you some information 
upon which you can say we ought to move forward on reauthoriza- 
tion or we ought not to move forward, but at the very least you will 
have the facts upon which to make a decision. 

Mr. Chabot. Thank you. 

The gentleman’s time has expired. 

The gentleman from Virginia, Mr. Scott, is recognized for 5 min- 
utes. 

Mr. Scott of Virginia. Thank you, Mr. Chairman. 

I want to thank our witnesses. They have contributed a great 
deal to our proceedings. And I wanted to start my questioning by 
asking Ms. Tallman, focusing on the preclearance provision, some 
have suggested that since section 2 is sitting up there, why do you 
need section 5? Can you — if the legislature passes an illegal plan, 
what are the costs involved in a section 5 denial of preclearance 
compared to a lawsuit under section 2? 

Ms. Tallman. The costs by minority voters to hire a private at- 
torney under section 2, which is the permanent section that allows 
for a private right of action when there has been discrimination in 
voting, the costs associated with hiring private attorneys can run 
in the millions of dollars. There are very significant fact-based find- 
ings, facts that need to be gathered as opposed to section 5 
preclearance in jurisdictions where there has been traditional dis- 
crimination or a history of discrimination, where there have been 
ongoing suits, litigation brought within those jurisdictions because 
of changes in voting practices that have been viewed, have been 
discriminatory; where nonprofit organizations, civil rights organiza- 
tions can work on behalf of minority voters who, having identified 
discriminatory practices, raise those practices, it can be brought 
then under consideration by the Department of Justice, which I 
think provides a very good basis in which those that have suffered 
discrimination have a course of action. 

Mr. Scott of Virginia. Well, you mentioned the cost of gath- 
ering all of these facts. If you don’t know whether a plan is dis- 
criminatory or not until you have gotten all the facts, who has the 



43 


burden of proof under section 5? Who has the burden of proof 
under section 2? 

Ms. Tallman. Under section 5, the burden of proof is with the 
jurisdiction. So the jurisdiction that is engaged, under section 5, 
where they are a section 5 jurisdiction who is trying to change vot- 
ing patterns and practices has that burden. 

Mr. Scott of Virginia. And the cost of getting all the facts to 
prove the case is therefore on the jurisdiction? 

Ms. Tallman. No, Congressman, there is a significant cost that 
also takes place with regard to a section 5 preclearance action that 
is brought by civil rights organizations on behalf of voters to the 
Department of Justice or by voters who hire a private attorney to 
the Department of Justice. There are still significant costs. 

Mr. Scott of Virginia. But that cost, compared to a section 2 
cost — can you compare the cost of getting a plan thrown out under 
section 5 by a civil rights organization protecting the rights of the 
minorities compared to the costs of defeating the plan under sec- 
tion 2? 

Ms. Tallman. We will be happy to submit, as the testimony con- 
tinues over the next several months, in working with other civil 
rights organizations, to be able to provide a comparative analysis 
for the Members of the Committee so that they can determine the 
differential and the costs. 

Mr. Scott of Virginia. If you are under section 2, is the plan 
generally implemented and the perpetrators of the fraud, do they 
get to enjoy the fruits of their fraud while the case is going on if 
you are under section 2? 

Ms. Tallman. Under section 2, there is a claim that has been 
brought by the Attorney General or of a State or there is a private 
right of action 

Mr. Scott of Virginia. If there is a change, if there is a change 
and you are trying to defeat it under section 2. 

Ms. Tallman. Right. 

Mr. Scott of Virginia. The plan has been implemented. 

Ms. Tallman. Yes, sir. 

Mr. Scott of Virginia. And the people who have perpetrated 
the fraud get to enjoy the fruits of their fraud while the litigation 
goes on, as opposed to section 5 where you never get to enjoy the 
fruits of your fraud to begin with because you can’t get it 
precleared. 

Ms. Tallman. Yes, sir. There is a difference between 2 and 5 
where, in 5, if there is discrimination, it doesn’t — there is no oppor- 
tunity for it to be put into place. Yes, that is correct, sir. 

Mr. Scott of Virginia. Mayor Morial, you have run for public 
office. You have run as an incumbent and not as an incumbent. 
Can you state some of the advantages that there are running as 
an incumbent? 

Mr. Morial. Obviously, there are many advantages that an in- 
cumbent has. One is the ability to raise money. Two is already es- 
tablished name recognition. Three is a network of relationships. 
The fourth one can be something that cuts both ways, and that is, 
you have a record. 

Mr. Scott of Virginia. But the fact, the idea 
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Mr. Chabot. The gentleman’s time has expired, but we will give 
the gentleman an additional minute. 

Mr. Scott of Virginia. Thank you. The idea is, if you were 
under section 2 and someone is enjoying all of these benefits even 
if you win under section 2, you are now facing an incumbent. 

Mr. Morial. I think your point is so instructive and so incisive 
that section 5 prevents in effect the discriminator from con- 
tinuing — from being able to benefit. Because you’re right. And 
there are probably a number of instances where people had to run 
in a newly created district, but because they were running as an 
incumbent and they had money and they had name recognition and 
they had relationships, even in a district that they could not have 
been elected in originally, they have a significant advantage. 

And I think anyone who has run for public office knows what I’m 
talking about. And I think it could be clearly documented and dem- 
onstrated by eminent political scientists, pollsters and others who 
you might invite before this Committee. 

Mr. Scott of Virginia. Thank you, Mr. Chairman. 

Mr. Chabot. The gentleman’s time has expired. The gentleman 
from North Carolina, Mr. Watt, is recognized for 5 minutes. 

Mr. Watt. Thank you, Mr. Chairman. I may not take 5 minutes. 
But let me start by asking unanimous consent to submit an open- 
ing statement that I had prepared for the record. And by asking 
unanimous consent to submit Representative Linda Sanchez’s 
opening statement record. 

Mr. Chabot. I’m sorry, I was otherwise engaged there. Would 
the gentleman repeat his request? 

Mr. Watt. I was asking unanimous consent to submit my open- 
ing statement and Representative Linda Sanchez’s opening state- 
ment. 

Mr. Chabot. Without objection, so ordered. I apologize to the 
gentleman for not listening intently when he was speaking, as I 
usually do. 

Mr. Watt. Listen intently, because I wanted to associate myself 
with some of the remarks that Mr. Feeney made, which is so un- 
usual in this Committee. 

And the Members on my side may have some dismay about this. 
But I agree with Mr. Feeney that we should try to restrict our- 
selves to the provisions that we ought to be trying to reauthorize 
or put into the Voting Rights Act. And, while I am a very strong 
supporter and cosponsor of the felon disenfranchisement legislation 
that has been introduced by Mr. Conyers, my support of that does 
not lead me to conclude that we should try to put it into the Voting 
Rights Act. 

Mr. Conyers. Would the gentleman yield? 

Mr. Watt. Yes. 

Mr. Conyers. I merely wanted to associate myself with that, 
which is why we introduced it in separate legislation. 

Mr. Watt. Right. I just want to be clear to the Members of the 
Committee that what we are engaged in here is so important as 
a basic constitutional proposition that we should limit ourselves to 
what we are here to try to deal with. I, in another context, will be 
as strong a supporter of legislation to set a national standard, to 
the extent that we can constitutionally, for felon re-enfranchise- 
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ment as anybody on this Committee, but I think that is a subject 
for a different day. 

Having said that, I would like to spend the rest of my time not 
on the substance of the Voting Rights Act, but to basically lay a 
foundation that, if it has not already been laid, for the introduction 
at some point of the entire record that the Voting Rights Act com- 
mission is developing and of the Voting Rights Act commission’s 
findings into our record. 

I think this is so important that, despite the fact that I am elated 
that Chairman Sensenbrenner has agreed to hold 8, 10, 12 , hear- 
ings, that the more hearings are being conducted by the more dif- 
ferent sources all over the country and the more exhaustive we can 
make the record for support of the Voting Rights Act, the more 
likely it is that we will meet the constitutional standard that the 
Supreme Court has articulated that Mr. Feeney has made ref- 
erence to. 

So I would like to ask Lieutenant Governor Rogers just to give 
us a description of where and how often and how methodical the 
commission is being in its process of developing a record. Because 
at some point, Mr. Chairman and Members of the Committee, I 
should say up front that it will be my intention to try to put the 
entire record that they are developing into our legislative record 
and make it a part of what we are doing. 

So if you could just give us as exhaustive — I’ve run out of time, 
but they will let you answer the question as long as you want to 
answer the question. Give us as exhaustive a description of what 
you are doing and how your commission is doing it as you can so 
that we get a full appreciation of what the Voting Rights Act com- 
mission is doing. 

Mr. Chabot. The gentleman’s time has expired. The gentleman 
was not going to use his complete 5 minutes and has skillfully ac- 
quired additional time for the witness to answer the question. 

Mr. Watt. It takes a lot of time for me to agree with Mr. Feeney. 
Sometimes that is not as easy. I have to couch it and so make sure 
that everybody understands exactly what I am saying. 

Mr. Chabot. Duly noted. 

Mr. Rogers. Thank you, Mr. Watt, so much. I wanted to make 
sure, if I could, to detail with you exactly what has happened. Over 
the course of the past years, there essentially have been a series 
of what are ten hearings that have been held throughout the 
United States. They were all public hearings. Of the ten hearings, 
seven of them are individual State hearings that have been held. 
The seven individual hearings outside of the three — excuse me, I 
don’t want to be confusing. Ten total hearings. Of the ten, three are 
State hearings. Seven of them have been regional hearings 
throughout the entire country where we literally brought in States 
from — representatives from each individual State have either sub- 
mitted direct testimony that they provided personally or they pro- 
vided written testimony or they agreed to provide documents, for 
example, to the commission. 

The commission will be responsible for formally writing its report 
based upon its assessment of all of the information received. The 
information we’re taking into account in terms of the factual record 
here include the Department of Justice’s objections, DOJ enforce- 
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ment actions, DOJ observer coverage, DOJ settlement agreements, 
court opinions and litigation under the Voting Rights Act that in- 
cludes both State and Federal cases, expert reports on litigation 
under the Voting Rights Act, studies and reports by civil rights or- 
ganizations throughout the United States, testimony at hearings by 
voting rights practitioners and social scientists throughout the 
country, settlement agreements from cases brought regarding vot- 
ing rights practitioners throughout the United States as a whole. 

So we are making some effort to be as broad as possible to cover 
every range of thought as it relates to voting rights but not just 
the thought but the facts. What are the facts as they establish con- 
duct as it has occurred throughout the United States? In par- 
ticular, our reference point has been since 1982. We did not want 
you to simply have to dwell on the past or just to dwell 40 years 
in context but to really look at the substance of what has happened 
from 1982 forward. 

We would hope that we would be able to note, Mr. Watt, signifi- 
cant progress that has occurred in the country. Because there is no 
doubt, as we have been throughout the United States, there have 
been as I mentioned earlier great progress that has occurred in the 
country. But at the same time, the facts do indicate significant 
problems that remain. 

And so, in detail, forgive me for being too much in detail, I didn’t 
mean to do that. We’re making every effort to be as exhaustive as 
possible and would like to provide that full report to the Committee 
along with all supporting documentation. 

Mr. Watt. Can I ask one elaborating question? 

Mr. Chabot. Without objection. 

Mr. Watt. Just to be clear about whether you are stacking the 
deck or not stacking the deck. Are you also at each 

Mr. Chabot. Mr. Watt before you go on, I think 

Mr. Morial. I’ve got to run. 

Mr. Chabot. We would like to thank you. Mayor Morial. 

If he could be excused. 

We want to thank you. 

Mr. Watt. He has covered every base that I anticipated that he 
would cover, and I appreciate it. 

Mr. Morial. Thank you, Mr. Chairman. 

Thank you all, thank you. See you. 

Mr. Chabot. We appreciate your testimony. 

Mr. Watt. At every one of these hearings, are you providing a 
public opportunity for people, not the cast of witnesses who have 
been preselected, to express themselves also? 

Mr. Rogers. Please forgive me for not making that reference. 
That is probably the most important consideration. Forgive me for 
not referencing that. At every one of our hearings, we have a public 
testimony portion. At each one of these hearings, there have been 
press releases issued in each of the individual communities asking 
members of the public to come, whether you are, frankly, for this 
act, against the act. We haven’t been focused on policy advocates 
necessarily. What we have asked for is people who provide facts, 
can you give us documented facts as they relate to either the exist- 
ence or nonexistence of discrimination as it relates to voting? 
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And to some extent, this begs — if I could open up a little bit of 
a can as it relates to Mr. Nadler’s remarks regarding whether or 
not some jurisdictions, for example, ought to be able to opt out of 
or block or be taken out of the provisions of section 5, for example. 
There is no doubt that there is some debate in the United States 
about whether or not all jurisdictions should still remain under the 
provisions thereof, and that may well be the subject of your consid- 
eration. 

But at the very least, what we will seek to do is to provide you 
with the facts upon which you can make those determinations, and 
public testimony is critical in that regard. 

Mr. Chabot. The gentleman’s time has expired. 

Mr. Watt. Could I ask unanimous consent to allow Mr. David 
Scott to ask at least some questions? He is not a Member of our 
Committee. 

Mr. Chabot. We generally don’t do that. I will make an excep- 
tion in this case since Mr. Scott has been here this whole after- 
noon. I would also like to recognize the presence a little while ago 
of Congresswoman Maxine Waters from California who was also 
here. 

Generally, we don’t unless somebody yields that. We will make 
an exception and yield to the gentleman for 3 minutes. But we 
don’t want to make this, set a precedent of doing this on either 
side. We don’t like to break the rules. 

Mr. Scott of Georgia. Mr. Chairman, let me thank you for your 
graciousness and kindness in granting me the opportunity, having 
not been on the Committee. I really, really appreciate that, and I 
certainly appreciate the Ranking Member, Congressman Conyers, 
for inviting me and allowing me to participate in this. Thank you 
very much, and I realize that it is an effort and want you to know 
how much I appreciate it. 

And thank you. Chairman Watt, for your generosity as well. 

I believe that this is a very, very tricky, tricky time for the par- 
ticipation, particularly of African-Americans, in the political proc- 
ess. And there is no greater example of that than what is hap- 
pening in my State right now. We have a glaring example of two 
things: one, why it is tricky; two, why we desperately need the Vot- 
ing Rights Act reauthorized in all of its parts. And that is, this law 
that was recently passed in Georgia requiring a government-spon- 
sored, sanctioned and approved voter ID before one can vote. And 
it only applies if you go to the polls. It doesn’t matter if you are 
absentee; you don’t need that. 

If there ever was a glaring impediment to those who are elderly, 
those who are poor, those who have a habit — and it is very impor- 
tant to make this a part of the record, because within the African- 
American community, it is sacrosanct to go and exercise your vote 
because it took us so much and had to go through such a struggle 
to get it, that many will still go and will vote and not use the ab- 
sentee. 

With that in mind, I also want to say, the other side that makes 
this so tricky is that it went through preclearance and was 
precleared, but I am very happy to announce today that just a few 
hours ago, a Federal judge did institute a preliminary injunction 
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blocking the application of this very, very significant deterrent to 
voting. 

And therein lies the trickiness of what I am talking about and 
why we need it and why we need every recourse. I wanted to get 
your all’s opinion on that and plus the point that there are six sec- 
tions that will be up for renewal, plus section 203. Much has been 
said here on basically section 5. I want to get your opinions, do you 
not conclude that all of each of these sections needs to be reauthor- 
ized? If not, why? 

And what are your thoughts on this requirement of the voter ID? 

Ms. Tallman. Congressman, MALDEF was very actively in- 
volved in Georgia with the Black Caucus of the State in trying to 
oppose the legislation in Georgia. We are actually also involved in 
the preclearance efforts. So we are very aware of the potential 
chilling effect on voting that that particular piece of legislation has. 

Regarding section 203, the language provisions of the Voting 
Rights Act are very important to the Latino community, to the 
Asian American community as well as the Native American com- 
munity. And in the Latino community alone, there are 4.3 million 
voting-age citizens that are limited English proficient. Without sec- 
tion 203 of the Voting Rights Act, those individuals would be un- 
likely to vote. So we believe that, to Congressman Watt’s point and 
the Congress from Florida, that there is much to focus on with re- 
gard to voting rights reauthorization; that we should not dilute the 
voting rights reauthorization debate on these very critical and im- 
portant sections, section 5, section 203 and other language provi- 
sions, with a discussion around felony re-enfranchisement. But that 
is something of consideration when looking at the area of voting 
that certainly Congress is taking a lead on, and we applaud that 
lead. 

But we do believe very firmly that 203 does need to be reauthor- 
ized because it would have very limited — it would have huge im- 
pacts on limited English proficient citizens necessary this country. 

Mr. Rogers. Thank you, Mr. Scott. The provisions you may be 
referencing are, sections 6, 8, 9 and 13, have essentially to do with 
the ability of the Department of Justice to send observers in or oth- 
erwise engage the mechanism of enforcement related to section 5 
or to section 203. Those provisions are important, and I know they 
are not as — they won’t be talked about on the same level of signifi- 
cance, but they represent part of the substantive tools in terms of 
the ability to really move forward in terms of section 5 as well as 
section 203. 

Mr. Scott of Georgia. The only point — and I will conclude with 
this — that is the point I am saying, that everybody here is saying, 
that it will be reauthorized. But if we don’t take those other sec- 
tions and just dwell on 5 and we happen to not authorize those oth- 
ers, it will have a diluting and weakening effect as well. 

Mr. Rogers. Mr. Scott, that point is well made. There is no 
doubt, in terms of the legislation, if you looked at the key to the 
Voting Rights Act in substance, again what it effectively does is 
takes the 14th amendment and 15th amendment, and it makes it 
real. Congress essentially said, these provisions have been in place 
for years, but we’re going to enact legislation that will help make 
the substance of the 14th and the 15th amendment a reality for 
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people in the United States. And you gave it the teeth, if you will, 
the teeth of the provisions are in section 5 and certainly section 
203 to the extent that it allows language minority voters access to 
the polls in new ways. 

Mr. Chabot. The gentleman’s time has expired. 

I would note that Ms. Tallman nodded her head noting in the af- 
firmative as well to the question. 

I would also ask that, without objection, all Members have 5 leg- 
islative days to commit additional materials for the hearing record. 

I would also note that we have another hearing on the Voting 
Rights Act coming up in 2 days, on Thursday. It is at 10 o’clock 
in the morning, and we have at least one or two more next week. 
And we will have eight all together through November 3, and there 
will in all likelihood be more to come. 

If there is no further business to come before the Committee, I 
thank the witnesses for their excellent testimony this afternoon. 
And at this point, we’re adjourned. 

[Whereupon, at 4:32 p.m., the Subcommittee was adjourned.] 
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Prepared Statement of the Honorable John Conyers, Jr., a Representative 

IN Congress from the State of Michigan, and Member, Subcommittee on 

THE Constitution 

The importance of the Voting Rights Act is amply demonstrated by its historical 
bipartisan support in Congress. The commitment of Chairman Sensenbrenner, in 
particular, extends back to his support of reauthorization of the Act in 1982. He has 
evidenced his continuing commitment in speeches before the NAACP and the Con- 
gressional Black Caucus and, moreover, has agreed to a robust schedule of hearings 
to support our current reauthorization efforts. I whole heartedly salute his historical 
commitment to the Voting Rights Act and look forward to working with him on 
strengthening and reauthorizing the Act. 

When the Voting Rights Act passed in 1965, I was one of six (6) African-American, 
five (5) Latino, and four (4) Asian-American Members of Congress. The civil rights 
era was in full bloom, with sit-ins and marches across the South in response to the 
massive resistance to the call for equal rights. Brave Americans of different races, 
ethnicities, and religions risked their lives to stand up for political equality. 

The pursuit of equal voting rights was most dramatically displayed on the Ed- 
mund Pettus Bridge in Selma, Alabama on March 7, 1965, a day that would come 
to be known as “Bloody Sunday.” On this day, nonviolent civil rights marchers, like 
John Lewis, were beaten, brutalized, and demeaned. The news media brought home 
to all Americans the horror and violence that propped the system of segregation, 
forcing us to a decision point about our nation’s democratic ideals. Without sacrifice 
by countless individuals in Selma and across the South, the struggle for equality 
could never have been achieved, and this legislation would have failed in Congress. 

Eight days after Bloody Sunday, President Lyndon B. Johnson called for a com- 
prehensive and effective voting rights bill. He would sign that bill into law and the 
Voting Rights Act would come to stand as a tribute to the countless Americans who 
fought for voting rights for all Americans. 

Today, as we commence the process of reauthorizing the Voting Rights Act, its 
importance to opening the political process to all Americans is beyond doubt or chal- 
lenge. 

As the Act has evolved over the last 40 years, it has been expanded and refined 
to protect language minority citizens through the 1975 amendments, and disabled 
Americans through the 1982 amendments. Where we had anemic voter registration 
and turnout in many Southern states, such as Mississippi, with just 6 % of African 
Americans registered to vote compared to 70% White voter registration; today, 62% 
of all African Americans and 69% of all Whites are registered to vote. 

Where we had a handful of minority Members of Congress in 1965, today we can 
count 43 African-American, 29 Latino, 8 Asian-American, and 1 Native American 
in the U.S. House and Senate. And the federal government itself is merely the tip 
of the of the iceberg. Across the nation, the number of people of color elected to fed- 
eral, state, and local offices has increased tremendously in the last forty years, open- 
ing the political process to every American. It is not an overstatement to call the 
Voting Rights Act the keystone of our nation’s array of civil rights statutes. 

While there is much to celebrate over the last 40 years, we have not yet reached 
the point where the special provisions of the Act should be allowed to lapse, as some 
might have you believe. Witnesses will bring us testimony over the next several 
weeks and months from around the country, detailing the continuing barriers to 
equal voting rights faced by people of color, language minorities, and the disabled. 

It is these modern day challenges, along with the continuing historical barriers, 
that require us to ensure the continuing vitality of the Voting Rights Act. The reau- 
thorization process is an opportunity to take stock of where we are and, if necessary, 

( 51 ) 



52 


to make adjustments that will protect and strengthen the Act, just as we have done 
in the past. 

I trust that, as a Committee, we will work collectively to protect the vitality of 
the Act. I am also pleased that we will be joined in this process by civil rights 
groups like the Lawyers’ Committee, LCCR, NAACP, ACLU, the Legal Defense 
Fund, MALDEF, People For the American Way, the National Council of La Raza, 
the Native American Rights Fund, the National Asian Pacific American Legal Con- 
sortium, and many others who support our important work in this area. 

The Voting Rights Act is one of the nation’s most important civil rights victories. 
It memorializes those who marched, struggled, and even died to secure the right to 
vote for all Americans. Through hearings and other dialogue, we will establish a de- 
tailed record supporting reauthorization. We owe a deliberative and thoughtful proc- 
ess to those who risked so much in the fight for equal rights. While we must ap- 
plaud the substantial progress which has been made in the area of voting rights, 
we must also continue our efforts to protect the rights of every American voter. 


Prepared Statement of the Honorable Melvin L. Watt, a Representative in 

Congress from the State of North Carolina, and Member, Subcommittee 

ON the Constitution 

Mr. Chairman, thank you for convening this first in a series of very important 
hearings on the reauthorization of the Voting Rights Act of 1965. Several months 
ago, the Chairman of the Full Judiciary Committee, Jim Sensenbrenner and I began 
a discussion that continues to this day. Recognizing that several provisions of the 
Voting Rights Act were due to expire in 2007, the Chairman and I fully agreed that 
extensive hearings should be held to sustain any constitutional challenge that may 
come. On September 23, 2005, at my annual Congressional Black Caucus Voting 
Rights Braintrust, Chairman Sensenbrenner announced this series of hearings. He 
noted that, “[t]his bipartisan effort should educate Members about the complex nu- 
ances of the Voting Rights Act and build a solid legislative record towards our goal 
of a long-term Voting Rights Act extension.” 

I share the goal of extending the Voting Rights Act and also believe that the Act 
should be strengthened to ensure that Congress’s intent in protecting the voting 
rights of all Americans is fully realized. In the 40 years since its passage, the Voting 
Rights Act has come to be regarded as one of the most effective civil rights laws 
in our Nation’s history. The Act has safeguarded the right of millions of minorities 
to have their votes counted and therefore, their voices heard. The gains in African 
American, Latino, Asian and Native American elected officials is but one indication 
of the success of the Act. Prior to passage of the Voting Rights Act, there were fewer 
than 300 African Americans in public office in all the southern states. This figure 
rose to 2,400 by 1980, and stands at more than 9,100 today. 

The trends in increased voter registration may also be attributed to some degree 
to the existence of the Voting Rights Act. These gains are a testament to the effec- 
tiveness of the Act as well as to its continued necessity. But the success of the Vot- 
ing Rights Act is not cause for its demise. When something works you run with it 
not away from it! Not to extend and strengthen the Voting Rights Act would be a 
blow to democracy. 

Very briefly, let me just say that each of the expiring provisions of the Voting 
Rights Act serve a vitally important and unique purpose: Section 5 requires those 
jurisdictions with an ongoing record of discrimination to “pre-dear” any voting 
changes to ensure that those changes will not disenfranchise racial, ethnic, and lan- 
guage minority voters. Jurisdictions covered by Section 5 may “bail-out” from cov- 
erage by demonstrating compliance with the Voting Rights Act and that they facili- 
tate equal opportunity at the ballot box. 

Section 203 requires bilingual voting assistance for language minority commu- 
nities in jurisdictions that have a significant population of language minority 
groups, evidence of severe language barriers, high rates of illiteracy, or depressed 
voter registration or turnout. Section 203 extends to American citizens with limited 
English proficiency who pay taxes, serve in the military and embrace all of the other 
obligations of citizenship, equal and meaningful access to the benefits of the ballot 
box. 

Other expiring provisions of the Voting Rights Act help ensure that voters are free 
from discrimination on election day. The federal examiner and observer provisions 
are key when effectively utilized by the Department of Justice. Examiners may pre- 
pare and maintain lists of eligible voters and receive complaints by phone, while ob- 
servers are assigned to monitor elections in specific jurisdictions that are suspected 
of discriminatory activity. This federal presence also serves a deterrent effect dis- 
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couraging those who might otherwise treat minority voters with hostility and intimi- 
dation. 

Based upon a record of evidence demonstrating how gerrymandering, annexations, 
at-large election policies and other political machinations have been employed to 
disfranchise minority voters. Congress has voted three times to extend § 5 coverage: 
in 1970 (for five years), 1975 (for seven years) and 1982 (for 25 years). Notwith- 
standing the considerable progress in minority voting rights and office holding in 
recent times, I expect that we will see a similar record compiled throughout these 
hearings substantiating the continuing need for the Voting Rights Act and its expir- 
ing provisions. Moreover, we must act to strengthen and expand the Voting Rights 
Act by addressing restrictive Supreme Court decisions and providing for adequate 
resources to litigate cases seeking compliance with the Act. 

Mr. Chairman, I am pleased that we are conducting these hearings. I welcome 
and look forward to the testimony of our distinguished panel of witnesses, and yield 
back the balance of my time. 


Prepared Statement of the Honorable Linda T. Sanchez, a Representative in 
Congress from the State of California 

Thank you. Chairman Chabot and Ranking Member Nadler for convening this 
hearing, “To Examine the Impact and Effectiveness of the Voting Rights Act.” 

In my opinion and the opinion of many leaders in the civil rights community, the 
Voting Rights Act has had a tremendous impact on the voting rights of all minority 
groups, including Latinos. 

The Voting Rights Act is one of the most successful and exercised civil rights laws 
in American history, and this landmark legislation has effectively given all Ameri- 
cans political power and voter enfranchisement. 

For Latinos and other communities suffering from long histories of discrimination 
and disenfranchisement, the Voting Rights Act has been key to gaining equality and 
fairness in the electoral process. 

Before the Voting Rights Act was passed in 1965, literacy tests, poll taxes and 
intentionally discriminatory mechanisms were used to keep Latinos and other mi- 
norities from the polls. 

Today, many of the advancements and achievement of Latinos in our democracy 
are a direct result of the Voting Rights Act. 

Several current Members of the Congressional Hispanic Caucus would not be in 
the House of Representatives today without the Voting Rights Act. 

Members such as Congressmen Ed Pastor of Arizona and Jose Serrano of New 
York have districts that were drawn as a direct result of the Voting Rights Act. 

This vital statute also opened the door to empower individuals like Willie Velaz- 
quez, whose mission in life was to register Hispanic Americans. 

Today, we all know that his slogan “Su voto es su voz” (’Your vote is your voice’) 
continues to resonate in our community today. 

The positive impact the Voting Rights Act has had on all Latinos is evident. 

For instance, when the VRA was enacted in 1965, about two-and-a-half million 
Latinos were registered to vote. Today there are 9.3 million Latinos registered to 
vote. 

In the past three decades. Latino registration has quadrupled, while our participa- 
tion in elections has tripled. 

In the 1976 presidential election, about 2 million ballots were cast by Hispanic 
Americans and in 2004 that number climbed to a record 7.5 million. 

In 1974, there were about 1,200 Latino elected officials. Today there are 6,000. 

I am proud that my sister and I are two of those 6,000 Latino elected officials, 
the first sisters ever elected to the United States Congress. 

While we have come a long way from the widespread use of such blatant tactics 
as literacy tests to deny Latinos of their voting rights, more subtle efforts persist. 

For example, in 1988 the Orange County Republican Party hired uniformed secu- 
rity ^ards to be posted at polling places in heavily Latino precincts. The guards, 
wearing blue uniforms and badges, were removed from polling places after the chief 
deputy secretary of state said their presence was an “unlawful intimidation of vot- 
ers.” The next year, the Orange County GOP paid $400,000 to settle a lawsuit stem- 
ming from their voter intimidation program. 

Many communities still rely on the Voting Rights Act to maintain full participa- 
tion in local, state, and federal elections. 

I my home state of California in 2004, 26 out of 58 counties are covered by the 
language minority provisions of the Voting Rights Act. Within those 26 counties, 
there are 26 Hispanic communities, 6 Chinese communities, 3 Filipino and Viet- 
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namese communities, and two American Indian communities where language mi- 
norities are covered by the Voting Rights Act. 

These protections allow millions of voters to make their voices heard on Election 
Day. 

California is also one of ten states with overlapping coverage under Section 203 
and Section 5, two of the most important provisions of the Voting Rights Act for 
language minorities. 

Section 6 has prevented jurisdictions from redrawing district lines or otherwise 
amending election procedures in a way that discriminates against Latino voters by 
requiring those jurisdictions to get pre-clearance of any changes in electoral prac- 
tices from the Department of Justice. 

Section 203 is vitally important to Latinos because it requires certain jurisdictions 
to provide bilingual assistance to language minority citizens at all stages of the vot- 
ing process. 

As the U.S. House of Representatives begins reauthorizing the Voting Rights Act, 
we must recognize that Section 5 and Section 203 are not mutually exclusive. 

These two sections have worked together to protect Latinos and must be reauthor- 
ized together to permanently preserve voting rights for Latinos and all language mi- 
nority groups. 

As the Judiciary Committee, the House, and the Senate, work to reauthorize the 
VRA, we must ensure that Section 5, Section 203, and all of the expiring provisions 
are not only reauthorized, but strengthened to preserve and cultivate total partici- 
pation in the voting process. 

Voting is the one way that every American citizen is able to directly participate 
in our democracy. The Voting Rights Act is invaluable in preserving equal participa- 
tion for all Americans in our government. This legislation must be reauthorized. 

I look forward to the testimony of the Subcommittee’s distinguished panel of wit- 
nesses. I am positive their testimony will begin the process of establishing a thor- 
ough Congressional record in support of reauthorizing the Voting Rights Act. 
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Prepared Statement of the Rainbow Push Coalition on Reauthorization of 
THE Voting Rights Act, submitted by Mr. Chabot during the hearing, at 
THE request of MR. CONYERS 
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STATEMENT OF THE RAINBOW PUSH COALITION ON 
REAUTHORIZATION OF THE VOTING RIGHTS ACT 

The Rainbow PUSH Coalition supports reauthorization of the special 
provisions of the Voting Rights Act to assure that all Americans enjoy the 
unfetter^ right to vote. The Rainbow PUSH Coalition is pleased that the 
Congress, under the leadership of Congressman Sensenbrenner, has 
scheduled hearings which will establish a clear record for the continued 
vitality of Section V. The Rainbow PUSH Coalition is also appreciative of 
the efforts of Congressman John Conyers, ranking member on the House 
Judiciary Committee, for his leadership here in Washington and across the 
nation on this vital issue. 

Emanating ftom the tens of thousands who demonstrated on August 6, in 
Atlanta, the voice of the people has been heard. There is now a broad 
consensus that there will be a reauthorized Voting Rights Act. Now, we get 
down to the serious business of fashioning the contours of the Act, assuring 
that it is not diluted and that it is fiilly enforced. 

Today, The Rainbow PUSH Coalition focuses on the undiluted 
reauthorization of Section V of the Voting Rights Act fully cognizant that 
its pre-clearance provision was designed to ward off new and unimagined 
threats to the right to vote. Today, unfortunately, in Georgia, and in other 
covered jurisdictions, there is a new wave of threats unimagined at the time 
the Voting Rights Act was initially adopted. 

The right to vote precedes, preserves and protects all other rights. Therefore 
it is of the utmost importance that we preserve, protect and if necessary, 
expand the provisions of the Voting Ri^ts Act, set to expire in 2007 unless 
reauthorized by the Congress. 

According to Rev, Jesse L. Jackson, President and Founder of the Rainbow 
PUSH Coalition, “as a child my fattier told me a story that always made him 
sad. He talked about the pride he felt defending democracy in France 
against the Nazi war machine. He and thousands like him held out hope 
that their bravery on the battlefield would translate to full citizenship at 
home. It was not to be. Returning to Greenville by train he was forced to 
sit behind Nazi prisoners of war in Jim Crow cars. It was a blow that 
permanently damaged his spirit and inspired me to work for change. 
Similarly, Joe Louis was man enough to defend America’s dignity by 
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defeating the symbol of supposed Aryan superiority, but he could not 
exercise the basic privilege of American citizenship in rural Georgia where 
he was born. 

But, thanks be to God, who moved in the lives of countless nameless, 
faceless souls, black and white, change did come. Forty years ago, after the 
bloody march in Selma, Congress passed and LBJ signed the historic 
Voting Rights Act striking down centuries of voter discrimination against 
Blacks and people of color. But today, we have entered a new era of mean- 
spirited attack on civil rights, workers rights and the poor. The Rainbow 
PUSH Coalition intends to assure that the will of the people is not thwarted 
by undemocratic attempts to undermine or weaken the Voting Rights Act 
and its enforcement provisions. The Voting Rights Act changed our entire 
nation for the better, casting the United States as a global example of 
democracy. 

In the 40 years since the Voting Rights Act was passed, African Americans 
in public office have soared from 300 in 1964 to more than 9100 today. 
From three members of Congress to 43 today. More than 6,000 have been 
elected and appointed nationwide, 27 who now serve in Congress. Asian 
Americans, Latino and Hispanic Americans, and Native Americans 
historically shut out of the political process have also moved toward full 
political participation and empowerment. 

Key provisions of the Voting Rights Act must be reauthorized before they 
expire in 2007: Section 5 contains the “pre-clearance” provisions of the 
VRA - requiring jurisdictions in all or part of 16 states under the VRA to 
prove to the Department of Justice that a voting change does NOT have a 
discriminatory purpose of effect on minority voters, BEFORE that change 
can be implemented. Examples are plans for redistricting, annexation, at- 
large elections, re-registration requirements, polling place changes, and new 
rules for candidate qualifying. 

There is one telling example that new schemes and devices are still being 
crafted and employed to hinder the right to vote in the covered jurisdictions. 
The Georgia Voter Identification law, popularly known in Georgia as the 
Voter Suppression Bill, demonstrates that, regardless of the outcome of the 
pending litigation, and in spite of the fact that the legislation has been pre- 
cleared under Section V, that the pre-clearance requirement is still critically 
necessary to assuring that no retrogression in the ability of citizens to elect 
representatives of their choice occurs. 

The Georgia voter suppression act requires a government issued photo 
identification card be presented each time a voter appears at the polls. This 
is true no matter how long the voter has been registered or how many other 
forms of identification the voter has. It also applies universally, 
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disregarding the fact that the voter has not attempted to impersonate another 
voter, and that no one has attempted to impersonate the voter. This law 
passed over impassioned objection by the minority during the 2004 term 
when Republicans gained control of the Georgia legislature for the first time 
in more than 100 years. Former President Jimmy Carter termed it an 
“abomination.” 

The Voting Rights Act prohibits the implementation of devices that have 
the purpose or effect of inhibiting voting. As a consequence of the outcry 
against the voter suppression law. Governor Perdue instituted a mobile 
voter identification bus. According to Janice L. Mathis, “our Atlanta staff 
wrote to the Governor seeking permission for the bus to visit the historic, 
mostly black, Atlanta University Center to issue identification cards. After 
receiving no reply, they contacted the Motor Vehicle Unit directly and 
learned that the mobile van would be parked at Turner Field, about a mile 
from the campuses. Approximately 20 African American AUC students 
traveled to Turner Field in a group to get the appropriate identification 
cards. The published price of the cards - $10.00 - was hiked to $20.00 
without notice to the public. The students’ school identification cards, 
drivers licenses and voter identification cards were insufficient proof, 
according to DMV to authorize issuance of the new photo id cards. Finally, 
students who had the $20 and were able to prove their Georgia residency to 
the satisfaction of officials were required to surrender their home state 
drivers licenses in exchange for a Georgia ID that did not entitle them to 
drive in Georgia or in any other state.” 

It is not surprising that none of the Atlanta University students was issued a 
photo identification by the state of Georgia. It is fully understood that the 
purpose of the law is to suppress the vote of assumed liberals and 
progressives, and has little if anything to do with identifying those 
unqualified to vote. If the purpose were to identify valid voters, then 
absentee balloters would also have to present identification. 

There is also a sad continuation of extreme racial polarization in voting that, 
left untended, threatens the ability of African Americans to elect 
representatives of their choice. Jim Wooten, a columnist with the Atlanta 
Constitution, the most widely read paper in the state, stated his opposition 
to reauthorization of the Voting Rights Act early on, indicating that 
proponents of reauthorization merely sought to use the debate to 
enfranchise felons, a claim that has no basis in fact and which I have heard 
no advocate make. 

The second example arises of out South Carolina. Until February, 2004 a 
third of South Carolina’s 46 counties did not recognize the Martin Luther 
King federal holiday, including the most prosperous county, Greenville. 
Trial court judges in South Carolina are elected by the state legislature. In 
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the 2005 session , not a single black judge was elected in a state that is more 
than 30% black, despite several highly qualified candidates. If the 
legislature, despite ominous warnings from the State’s Chief Justice, that 
the administration of justice requires a more diverse bench, cannot see its 
way to appoint even one black judge, the prospect of non-biased electoral 
regulation is not good. 

Another example comes from the realm of voter registration. Dtning the 
Fall leading up to the 2004 elections, many groups were conducting voter 
registration drives. In a six-week period, the Citizenship Education Fund 
registered more than 4000 voters in Georgia and South Carolina. In order 
to assure that the applications were genuine, staff examined each one of 
them and placed approximately 400 phone calls to the newly registered 
voters. At no time was there an attempt to ascertain or influence the voter’s 
political affiliation. Volunteers were stationed at public places, such as 
Wal-mart Stores, which were freely available to the public. It is a mistaken 
notion that voter registration activities are undertalcen by progressive groups 
with a wink and a nod toward non partisanship. The majority need not be 
afraid that these drives will confer disproportionate advantage to 
progressive candidates. My observations, over the past 30 years, has been 
that registration activists seldom attempt 

Finally, the Rainbow PUSH Coalition urges members of the majority to 
temper their natural desire for political victory with respect for this nation’s 
long struggle for universal suffrage. Women have had the right to vote for 
less than a century. Blacks, for only four decades. The majority must resist 
the sinister temptation to weaken the Voting Rights Act for political 
advantage. The Constitution stands for the proposition that citizens, 
whatever their socioeconomic status, level of education or income, or color, 
are less citizens of the United States. If the majority is to maintain political 
control in the South, in particular, it must be based upon ideas, efficiency in 
governing and ability to communicate with voters. The majority must not 
allow the fear of loss of political control drive it to stack the deck by 
weakening section V. We are aO guaranteed the right to liberty. Liberty is 
more than freedom. Liberty is freedom informed by enlightenment. A 
person is free to do whatever they want. Liberty requires respect for the 
rights of others. 
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Prepared Statement of Hazel Dukes, President, New York State Conference 
OF NAACP Branches, before the National Commission on the Voting 
Rights Act, June 14, 2005 
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‘THE RIGHT OF CITIZENS OF THE UNITED STATES 
TO VOTE SHALL NOT BE DENIED OR ABRIDGED 
BY THE UNITED STATES OR BY ANY STATE ON 
ACCOUNT OF RACE, COLOR, OR PREVIOUS CONDITION 
OF SERVITUDE. 

THE CONGRESS SHALL HAVE THE POWER TO 
ENFORCE THIS ARTICLE BY APPROPRIATE LEGISLATION" 

THIS, THE FIFTEENTH AMENDMENT TO THE UNITED STATES 
CONSTITUTION WAS PASSED AND RATIFIED IN 1878. HOWEVER, IN 
EVERY NATIONAL ELECTION SINCE THEN, AFRICAN-AMERICAN VOTERS 
HAVE FACED THE DETERMINED EFFORTS OF WHITE AMERICANS TO 
DENY THEM THIS PRECIOUS RIGHT OF CITIZENSHIP. NO MEASURE OF 
VIOLENCE OR INTIMIDATION WAS TOO EXTREME THAT WAS USED TO 
DENY AFRICAN-AMERICANS THEIR RIGHT TO VOTE. NEITHER WERE THE 
SO CALLED “QUALIFYING” TESTS THEY USED, TOO RIDICULOUS, WHO 
KNOWS HOW MANY BUBBLES ARE IN A BAR OF SOAP? 

DURING THIS ERA OF TERROR AND PERSECUTION OF AFRICAN- 
AMERICANS WHO SOUGHT TO EXERCISE THEIR CITIZENSHIP RIGHTS, 
THE NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED 
PEOPLE WAS ESTABLISHED IN 1909. SINCE THAT TIME. THE NAACP HAS 
FOUGHT IN THE COURTS AND COMMUNITIES ALL ACROSS THIS LAND TO 
SECURE VOTING RIGHTS FOR OUR PEOPLE. 



61 


THE BALLOT TODAY IS STAINED BY BLOOD OF NAAGP HEROES LIKE 
MEDGAR EVERS AND MANY OTHERS WHO WERE KILLED BY WHITE 
RACISTS WHO REFUSED TO SHARE THE POWER OF THE BALLOT WITH 
AFRICAN-AMERICANS. INDEED, REGISTERING TO VOTE WAS 
HAZARDOUS TO YOUR LIFE IF YOU WERE A NEGRO! IN 1965, CONGRESS 
FINALLY ADDRESSED THIS PERSISTENT DISENFRANCHISEMENT OF 
AFRICAN-AMERICANS BY ENACTING THE VOTING RIGHTS ACT, SOME 
ARGUE THAT NO OTHER LEGISLATION BEFORE OR SINCE HAS HAD THE 
IMPACT AND SIGNIFICANCE OF THE VOTING RIGHTS ACT OF 1965. THE 
POLITICAL LANDSCAPE OF AMERICA WAS DRAMATICALLY RE-ALIGNED. 
THE RESULTING REDISTRIBUTION OF POLITICAL POWER BROUGHT 
AFRICAN-AMERICANS TO CITY, STATE AND NATIONAL LEGISLATIVE, 
EXECUTIVE AND JUDICIAL POSITIONS IN PLACES ALL OVER THE NATION. 
AND, IN THOSE POSITIONS, AFRICAN-AMERICANS WERE ABLE TO MAKE 
ECONOMIC DECISIONS THAT BENEFITTED THEIR COMMUNITIES. FOR 
THE FIRST TIME IN OUR NATION’S HISTORY, THE COLD. EXCLUSIVE 
CLAMMY HOLD OF WHITE RACISM ON THE THROTTLES OF POWER WERE 
LOOSENED, AND AFRICAN-AMERICANS WERE FINALLY ABLE TO GET A 
GRIP! 

• THERE ARE NOW 43 AFRICAN-AMERICAN MEMBERS OF CONGRESS 

• THERE ARE NOW 24 AFRICAN-AMERICAN MEMBERS OF THE NEW 
YORK STATE LEGISLATURE 
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• THERE ARE 1 35 AFRICAN-AMERICAN JUDGES IN NEW YORK STATE 

• THERE ARE TWO NEW STATE LEGISLATIVE SEATS CREATED IN 
PRIMARILY AFRICAN-AMERICAN COMMUNITIES IN LONG ISLAND. 
NEW YORK 

BUT FOR EVERY STEP FORWARD INTO THE POLITICAL AND ECONOMIC 
POWER CIRCLES MADE BY AFRICAN-AMERICANS, THE REACTIONARY 
WHITE POWER BROKERS ARE BUSY DEVELOPING NEW TACTICS AND 
MODERNIZING OLD ONES TO TAKE BACK THE POLITICAL POWER OF THE 
BALLOT THAT THE VOTING RIGHTS ACT PRODUCED FOR AFRICAN- 
AMERICANS. I WILL ADDRESS JUST THREE AREAS. 

VOTER INTIMIDATION IN RECENT ELECTIONS HAS BEEN BOTH BLATANT 
AND SUBTLE. FOR EXAMPLE, HERE IN NEW YORK CITY. WHITE OFF 
DUTY POLICE OFFICERS WITH GUNS IN VIEW BLANKETED POLLING 
SITES IN BLACK COMMUNITIES DURING THE 1993 MAYORAL ELECTION IN 
AN EFFORT TO DISCOURAGE BLACK VOTERS FROM CASTING THEIR 
BALLOT IN THE RE-ELECTION OF DAVID DINKINS. 

VOTER ACCESS WAS SEVERELY INHIBITED IN 2000 BY REDUCING THE 
NUMBER OF VOTING MACHINED AND USING OLDER MACHINES THAT 
BROKE DOWN AND WHICH WERE NOT REPAIRED IN A TIMELY WAY IN 
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BLACK POLLING SITES. THIS WAS PURPOSEFULLY DONE TO OPPRESS 
THE BLACK VOTE IN THE GORE/BUSH PRESIDENTIAL ELECTION. MANY 
AFRICAN-AMERICANS WHO REGISTERED TO VOTE IN PUBLIC AGENCIES. 
SUCH AS MOTOR VEHICLES, SOCIAL SECURITY AND PUBLIC 
ASSISTANCE OFFICES, NAMES WERE NOT FORWARDED TO THE LOCAL 
BOARD OF ELECTIONS IN A TIMELY MANNER; SO THAT THESE VOTERS 
WERE NOT ABLE TO GO INTO THE VOTING BOOTHS ON ELECTION DAY. 
AND, MANY WERE NOT ABLE TO USE A PAPER BALLOT EITHER. 

FELONY DISENFRANCHISEMENT KEEPS MILLIONS OF AFRICAN- 
AMERICANS FROM VOTING BECAUSE THEY ARE IN PRISON OR ON 
PAROLE. FOR SOME, THERE IS A LIFETIME BAN ON THEIR RIGHT TO 
VOTE, EVEN AFTER RELEASE FROM PRISON. HERE IN NEW YORK, 
THERE IS PENDING BEFORE THE 2*^“ CIRCUIT A LAWSUIT BROUGHT 
UNDER THE VOTING RIGHTS ACT CLAIMING THAT NEW YORK’S FELON 
DISINFRANCHISMENT LAW IS AN ARBITRARY VOTER QUALIFICATION 
THAT RESULTS IN THE DENIAL AND ABRIDGEMENT OF THE RIGHT OF A 
CITIZEN OF THE UNITED STATES TO VOTE; AND . WHICH HAS A 
DISPARATE IMPACT ON THOSE DENIED THEIR RIGHT TO VOTE AND 
THEIR COMMUNITIES FROM WHICH THEY COME. FELON 
DISENFRANCHISEMENT LAWS DIFFER FROM STATE TO STATE. MAIN 
AND VERMONT PERMIT FELONS TO VOTE FROM PRISON; HOWEVER THE 
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NUMBER OF AFRICAN-AMERICANS IN BOTH THESE STATES COMBINED IS 
SO SMALL AS TO BE LESS THAN THOSE IN THE VILLAGE OF HARLEM. 
BUT IN SOME STATES, FELONS ARE DENIED THEIR RIGHT TO VOTE FOR 
LIFE. 

THE RE-AUTHORIZATION OF THE VOTING RIGHTS ACT IS ESSENTIAL TO 
ADDRESS THE NEW AND ENTRENCHED RESISTANCE TO FULL AND FREE 
ACCESS TO THE POWER OF THE BALLOT FOR ALL AMERICANS. IT TOOK 
A CONSTITUTIONAL AMENDMENT IN 1870 AND THE VOTING RIGHTS ACT 
OF 1965 TO “BRING US THUS FAR ON OUR WAY.” WE MUST ALWAYS 
REMEMBER AND REMIND OTHERS THAT THE BALLOT IS STAINED WITH 
THE “BLOOD OF MANY MARTYRS.” IN THE WORDS OF FREDERICK 
DOUGLAS, “POWER CONCEDES NOTHING WITHOUT A DEMAND. IT 
NEVER HAS AND NEVER WILL.” THE RIGHT TO VOTE IS THE MOST 
POWERFUL COMPONENT OF OUR DEMOCRATIC NATION; AND, IT MUST 
BE FULLY AND FREELY AVAILABLE TO ALL ADULT CITIZENS W ITHOUT 
REGARD TO RACE, COLOR OR PRIOR CONDITIONS OF SERVITUDE. 


THANK YOU. 
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Prepared Statement of Joseph D. Rich before the National Commission on 
THE Voting Rights Act, June 14, 2005 

Statement of Joseph D. Rich Before 
The National Conunission on the Voting Rights Act 
June 14, 2005 

My name is Joe Rich and last month I became Director of the Housing and Community 
Development Project at the Lawyers’ Committee for Civil Rights Under Law. 

Previously, I worked in the Department of Justice’s Civil Rights Division for my entire 
36+ year legal career. From 1999 until April, 2005 1 was Acting Chief and then Chief of 
the Division’s Voting Section. My testimony today in no way is intended to reflect the 
views of the Department of Justice. Rather, based on my experience enforcing the voting 
rights act, it reflects my general views of the special provisions of the Voting Rights Act 
that are due to expire in 2007. 

My long career enforcing civil rights laws has contributed to my perspective on the 
Voting Rights Act. In addition to my having enforced the Act during the last six years, I 
have had extensive experience enforcing the Civil Ri^ts Act of 1964 and the Fair 
Housing Act. Hiere is little question in my mind that the Voting Rights Act has been the 
most important and most successful civil rights law ever passed, and, indeed, one of the 
most important pieces of social legislation in the country’s history. Voting is our most 
basic civil right and the positive impact the Voting Rights Act has had on the voting 
opportuniUes of minority voters cannot be overetated. The clearest demonstration of this 
is a statistical comparison between (1) the numbers and percentages of minority voteis 
registered to vote prior to (he Act’s passage with similar numbers today, and (2) the 
number of elected officials who are minorities is a stark demonstration of this fact I 
have attached some statistics showing these comparisons to the end of the written 
testimony I have submitted. 

Today, nearly forty years after passage of the Act. the landscape has changed. The 
blatant discrimination in the south that gave rise to the Act has been substantially 
reduced. Yet, the more subtle forms of discriminating against minority voters which 
replaced the invidious pre-act discrimination linger on - not only in the southern states, 
but also in many states outside the south - with continuing adverse effects on the right to 
vote ftee from discrimination. My experience has been that the non-permanent 
provisions of the Voting Rights Act which are scheduled to expire in 2007 - Section 5; 
the authority of the attorney general to assign federal observers to elections in Section 5 
covered jurisdictions pursuant to Sections 6 and 8; and the language assistance provisions 
in Section 203 - remain crucial to address this continuing discrimination. 

I. Section 5 

The importance of Section 5 in ensuring equal voting rights is evident from the fact (hat 
close to one-half of the resources of the Civil Rights Division’s Voting Section are 
devoted to review of voting changes submitted for preclearance. Em:h year the Section 
receives over 4,000 submissions from covered jurisdictions containing close to 20,000 
voting changes. Each of these changes is carefully reviewed pursuant to a process that 
has been established through regulations to determine whether the jurisdiction has 
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demonstrated that the change “does not have the purpose and will not have the effect of 
denying or abridging the right to vote on account of race or color” or because of 
membership in a language minority. 

The number of times that the Attorney General objects to voting change is very small - 
less than one percent of the Section 5 submissions are objected to. But that is not a good 
indicator of the importance of Section 5. Rather, the most important impact of Section 5 
is its deterrent effect on discriminatory voting changes. Jurisdictions, particularly local 
jurisdictions, that are required to get preclearance must always be aware of Justice 
Department review. Because the Department has built a tradition of excellence and 
meticulousness in its Section 5 review process, jurisdictions will think long and hard 
before passing laws with discriminatory impact or purpose. 

During my tenure in the Voting Section, I often heard examples of this deterrent effect, 
e.g. careful consideration of discriminatory impact of a voting change during the 
legislative process, and minority elected offfciMs reminding white officials of the need 
for justice department review of laws under consideration. Similarly, on many occasions 
the department has deterred potential voting changes with discriminatory impact or 
purpose by sending letters seeking further information - letters which usuaUy signal 
department concern with the law under review. These letters often result in ahatiHfmmpti t 
of, or changes in, the proposed law in order to remove any discriminatory impact or 
purpose. An analysis of the impact of these letters reveals the deterrent effect. In the 
period fiom 1982 through January 2004 there were 501 changes withdrawn after receipt 
of what ate known as “more information” letters. 

In sum, since the Voting Rights Act was passed. Section 5 has been probably its most 
important and effective provision. The continuing deterrent effect of this provision is 
central to the Act’s goal of equal voting opportunity. 

One other comment about Section 5. The scope of this provision was significantly 
reduced by the Supreme Court’s 2000 decision in Reno v. Bossier Parish School Board, a 
decision that essentially eliminates the intent prong of Section 5. A majority of the 
department’s objections during the 1990’s were based on this intent prong and this 
decision has significantly narrowed the ability to object to and deter discriminatory when 
compared to the pre-Bossier Parish standard. Because of this it has had an adverse 
impact on Section 5’s deterrent effect. It is truly anomalous to me ttiat a voting change 
which intentionally discriminates against minority voters in a manner that violates the 
constitution is not objectionable unless it has “retrogressive purpose.” 

n. Federal observers 

The role federal examiners in assisting minority voters in registering to vote has been 
viitually eliminated since the early days of the voting tights act and is probably no longer 
necessary. However, the ability of the attorney general to assign federal observers to 
monitor elections pursuant to Section 8 of the Act in jurisdictions to which federal 
examiners have been appointed remains a crucial provision. For, like Section 5, the 
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presence of federal observers serves as an important deterrent - in this case to 
disciiminatory actions during an election. 

As is the case for Section 5, the Civil Rights Division has developed very careful 
procedures for determining when to reco mm end to the attorney general that federal 
observers be sent to cover an election. The most important factor is evidence of potential 
voting rights act violations which arise most often in elections pitting minority candidates 
against white candidates, resulting in increased racial or ethnic tensions. The federal 
observers, who are employees of the Office of Personnel Management, are carefully 
trained to observe elections in a neutral manner and report any voting irregularities to 
their supervisors, who work closely with Voting Section attorneys. Where appropriate 
and after consultation with Section management. Voting Section attorneys will take steps 
to resolve the irregularities with election officials or use the information for more formal 
legal action. 

This federal presence at elections consistently has had a calming effect during highly- 
charged elections in which there have been allegations of possible Voting Rights Act 
violations and has helped deter discriminatory acts. On several occasions it has been 
important to an enforcement action. A good example of this is the presence of federal 
observers at elections held in Passaic County, New Jersey. The county was under a 
consent decree which required specific actions to bring the county into compliance with 
Section 203 of the Act [which I discuss further below]. The consent decree also 
authorized the Attorney General to send federal observers to elections. On the basis of 
information gathered by federal observers at several elections, the Department took legal 
action to ensure full implementation of Passaic’s court-mandated language assistance 
program. 

The need for the Attorney General’s continued authority to send federal observers to 
elections is clear from the increase monitoring activity in recent years. Not only has the 
department increased its use of federal observers, but also has started monitoring 
elections with department employees where it does not have authority to place federal 
observers. For example, in the 2004 general election, the Department dispatched 840 
federal observers to 27 jurisdictions and send monitors to 58 other jurisdictions. 

in. Section 203 

Section 203, the oral and written language assistance provision of the Voting Rights Act, 
has become increasingly important. Originally passed in 1975 and renewed in 1992, the 
need for this provision has never been greater than now because of the increasing 
numbers of hmited-English proficient citizens in the United States. 

To be able to understand the ballot and the voting process is crucial to the right to vote 
and if a citizen is limited in his or her English language skills, it is absolutely necessary 
that voting officials provide appropriate assistance. The need is reflected in the 
significant increase in enforcement of Section 203 by the Voting Section in recent years 
and continued vigilant enforcement of this provision is crucial in addressing this problem. 
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The Passaic case noted above exemplifies the importance of this provision. After entry 
of the consent decree and the resulting increased assistance offered limi ted English 
proficient voters, voters in Passaic elected an Hispanic mayor for the first time. 

The increased enforcement of Section 203 by the department in recent years has also 
resulted in a growing awareness of this problem by election officials. At this point it is 
clear to me that there is a need to increase this enforcement and awareness. 

IV. Conclusion 

My work in the Civil Rights Division’s Voting Section brought home to me how 
important the non-permanent provisions of the Voting Rights Act have been in ensuring 
the right to vote fiee of discrimination. Indeed, well over half of the section’s resources 
are devoted to enforcement of them. While Section 2 provides basic protections against 
discrimination, the special provisions have been, and continue to be, equally important in 
the effort to fight and deter voting discrimination. 
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ATTACHMENT TO STATEMENTOF JOSEPH D. RICH 

Numbers and percentages of minority voters registered to vote prior to VRA 
passage 

Source: H.R. No. 94-196 at 6 (1975) 

Percent of blacks registered Pre-VRA 

Alabama: 19.3 

Georgia: 27.4 

Louisiana; 31.6 

Mississippi: 6.7 

North Carolina: 46.8 

South Carolina: 37.3 

Virginia: 38.3 

Total in 7 covered southern states: 29.3 

Source: H.R. No. 94-196 at 22 (1975) 

Percent of Hispanics registered in 1972 (nationwide): 44.4% 

Percent of Hispanics registered in 1974 (nationwide): 34.9% 

Numbers and percentages of minority voters registered to vote after VRA 

Source: H.R. No. 94-196 at 6 (1975) 

Percent of blacks registered Post- VRA (It did not give an exact date, but I assume it is 
immediately post- VRA) 

Alabama: 51.6 
Georgia: 52.2 
Louisiana: 58.9 
Mississippi: 59.8 
North Carolina: 51.3 
South Carolina: 51.2 
Virginia: 55.6 

Total in 7 covered states: 52.1 

Percent of blacks registered in 1971-1972 

Alabama: 57.1 
Georgia: 67.8 
Louisiana; 59.1 
Mississippi: 62.2 
North Carolina: 46.3 
South Carolina: 48 
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Virginia: 54 

Total in 7 covered southern states: 56.6 
Source: H.R. No. 97-227 at 7 (1981) 

By 1981 the number of Hispanics registered in TX (ftat covered in 1975) increased by 
2/3 

Source; 2004 census data 

Minority registration tnationwidel 

Black: 16,035 (64.4% total population/68.7% citizen population) 

Asian: 3,247 (34.9% total population/51.8% citizen population) 

Hispanic: 9,308 (34.3% total population/57.9% citizen population) 

Percent of blacks registered in 2004 in original 7 covered Southern states 

Alabama: 72.9 

Georgia: 64.2 

Louisiana: 71.1 

Mississippi: 76.1 

North Carolina: 70.4 

South Carolina: 71.1 

Virginia: 57.4 

Number of minority elected officials prior to VRA 
Source: H.R. No. 94-196 at 7 (1975) 

1965: 72 blacks served as elected officials in 11 Southern states (included 7 covered 
states) 

Number of minority elected officials after VRA 
Source: H.R. No. 94-196 at 7 (1975) 

1974: 963 blacks served as elected officials in 7 covered states 

Source: Joint Center for Political and Economic Studies, Blank Rlp.rted Offir.ial.'i- A 
Statistical Summary (2001) 

Black elected officials: 9,101 (2001 - nationwide, all levels) (43 in Congress); 6 179 
(2001- South, aU levels) 

Source: H.R. No. 97-227 at 7 (1981) 

In Texas and other Southwestern areas first covered in 1975 the number of Hispanic 
elected officials increased by 30% between 1976 and 1980 
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Source: Arian Campo-Hores and Howard Fineman, A Latin Power Surge, available at 
www.msnbc.eom/id/79319/site/newsweek/print/l/displaymode/1098 

Hispanic elected officials: 6000 (2005 - nationwide, all levels) (27 in Congress) 
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Prepared Statement of Dolores Watson, Member, Long Island ACORN, 
BEFORE THE NATIONAL COMMISSION ON THE VOTING RIGHTS ACT, JUNE 14, 2005 



Testimony of Dolores Watson 
Member, Long Island ACORN 
Hempstead, New York 
June 14, 2005 

Hello, my name is Dolores Watson, and I am an ACORN member ftom the Village of 
Hempstead, Long Island. I am here today representing our members on Long Maud. I have 
been an ACORN member for 5 years, and have lived in Hempstead for 10 years. I am the 
president of my tenant association, a Democratic Committeeperson, and a member of the 
Working Families Party. 

I’m speaking today to tell you about the problems we have had in Nassau and Suffolk Counties 
OT Long Island so you know how important it is to reauthorize these parts of the Voting Rights 

When Mayor Gam® ran for election in Hempstead in March 2001, the inanag«T.er,t of HUD 
senior citizen buildings told tenants that if they didn’t vote for Mayor Gamer they would lose 
their apartments. At 260 Clinton, a semor HUD Buiiding, the management put up flyers saying 
that HUD was coming out to inspect their apartments on Election Day. and if they weren’t home 
to let the HUD inspectors in, they would risk losing their apartments. ACORN was organizing in 
that building then and so the management was worried about people voting against Gamer. We 
complamed to the management and put out another flyer to tenants saying that was 

just hying to scare them and tlmt they couldn’t take away their ^artments. Management called a 
meetmg with the tenants two nights before Election Day to say they were sorry and that they 
would change the day for the HUD inspections, but then on Election Day they stiU stood out 
front telling people ttot if you don’t vote for Gamer you’ll lose your apartment. Also during that 
election, workers inside the polls were asking people if they were Democrat or Republican and 
this was a gmcral election, not a primary. They asked me and I got very angry and told them 
they couldn’t ask people that Poll inspectors were turning people away if they didn’t tell them 
what party ttiey helotiged to. 

This past November, they had long lines even in the morning when I went to vote, because the 
pollworkers were confused about which machine they should be telling people to vote on' They 
had three machines and they usually only just have one. The pollworkers were sending paiple 
away and telling them to vote at Kennedy Park, and then the people at Kennedy Park were 
sending them back over to the middle school When people were turned away from voting, I told 
them they should challenge that and ask for a provisional ballot, but once they’ve been hassled 
they won’t go back. 
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VOTING IN PENNSYLVANIA ON THE 21ST CENTURY 

DISCRIMINATION IN VOTING BASED ON NATIONAL 
ORIGIN/ANCESTRY AND MINORITY LANGUAGE 


Introduction: 

For the past six years I had been centered in a struggle for civil rights and voting rights in 
Pennsylvania, especially in the region known as the Pennsylvania Dutch Country (Berks 
County and surrounding counties). My approach to the voting issues is nonpartisan, 
based on the fact that I don’t have any political affiliation. My ultimate goal is to improve 
the voting process, to advance the public interest in a real election reform. 

The input I pretend to provide to the National Commission on the Voting Rights Act will 
portray or summarize some of the issues that our community confronted. Special 
emphasis will be made or focus on the findings and outcomes of the investigation made 
by the Civil Rights Division, Voting Section from the United States Department of 
Justice in the city of Reading, Pennsylvania from 2001 to 2003. 

The election practices and procedures in Berks County, Pennsylvania resulted in the 
issuance of a preliminary injunction and latter a permanent injunction by a federal judge. 
Those decisions are cited as U.S. v. Berks County, PA. 250 F. Supp. 2d 525 (E.D. Pa. 
2003) and 277 F. Supp. 2d 570 (E.D. Pa. 2003). 

In summary, the court founded that Berks County “use of English-only election process 
violated § 4(e) of Voting Rights Act by conditioning right to vote for county’s sizeable 
Puerto lUcan community, many of whom attended schools in Puerto Rico, on ability to 
read, write and understand English...” They denied information and assistance necessary 
for those citizens to participate in the election process. 

Another of the initial findings was that “English-only election process violated § 208 of 
Voting Rights Act by failing to ensure that limited -English proficient voters of Puerto 
Rican descent who were unable to read ballot received voting assistance at polling place 
fiom assistors of their choice.” 

The Federal District Court also decided that “English-only election process violated § 2 
of V oting Rights Act by fmling to provide language assistance to limited-English 
proficient voters of Puerto Rican descent who were unable to read ballot and by friiling to 
appoint minority poll workers.” The Court emphasized on “evidence that election 
officials permitted poll workers to openly express hostility to Hispanic voters; that 



75 


“Hispanic voters were treated differently and discriminated against at polling places, and 
Hispanic residents in county were severely imderrepresented as poll workers.” 

As Judge Baylson pointed in the opinion of the preliminary injunction: “At the heart of 
this case is Section 4(e) of the Voting Rights Act, 42 U.S.C. § 1973b(e), an act of 
Congress which mandates protection of the voting rights of non-English speaking United 
States citizens. A substantial portion of the citizens of Berks County, particularly the City 
of Reading were bom in Puerto Rico and educated in Spanish-speaking schools... 
Congress mandated protection of their right to vote in a language other than English if 
they are illiterate in English.” 

I. Berks County, PA election practices 

A. HosUle and disparate treatment of Hispanic and Spanish-speaking voters 

Poll workers turned away Hispanic voters because they could not understand (heir names, 
or refused to deal with Hispanic Surnames. 

Poll workers made hostile statements about Hispanic voters; others made discriminatory 
statements concerning Hispanics. 

Poll workers placed burdens on Hispanic voters that are not imposed on Anglo voters, 
like demanded photo identification. 

Poll workers required only Hispanic voters to verify their addresses. 

Hispanic voters stated that this hostile attitude and rude treatment makes them 
uncomfortable and intimidated in the polling place, and discourages them from voting. 

B. Lack of Bilingual Poll workers 

There is a need to recruit, appoint, train, or maintain a pool of Hispanic poll workers or 
poll workers with Spanish-language skills. There was approximately 3 percent of poll 
workers in Reading precincts with Spanish surnames, compared to a voting age 
population that is over 30 percent Hispanic. 

C. Lack of Bilingual Materials 

This has severe impact on limited-EngUsh proficient voters. Many are unable to read 
these English only materials. 

D. Denial of Assistor of Choice 

Due to the lack of bilingual materials and assistance available at fire poUit^ places, many 
voters attempt to bring bilingual fiiends or family members to the polling places to assist 
them, but poll workers have not permitted voters to bring their assistors of choice with 
them. 

E. County Officials’ Knowledge and refusal to remedy 

a isstiEs 
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A. Section 4(e) 

Congress declared that to secure the rights under the fourteendi amendment of persons 
educated in American-flag schools in which the predominant classroom language was 
other than English, it is necessaty to prohibit the States fiom conditioning the ri^t to vote 
of such persons on ability to read, write, understand, or interpret any matter in die English 
language. 

Berks Coun^ knowingly conducted English-only elections and &ils to provide limited- 
English proficient United States citizens of Puerto Rican descent with election 
information and assistance necessaty for their effective participation in the electoral 
process. 

B. Section 208 

Berks County violated this section by foiling to ensure that voters who are unable to read 
the ballot receive voting assistance at the polling place from assistors of their choice. 

C. Section 2 

This section of the VRA (42 U.S.C § 1973, states: 

(a) No voting qualification or prerequisite to voting or standard, practice, or procedure 
shall be imposed or applied by any state or political subdivision in a maimer which results 
in a denial or abridgement of the right of any citizen of the United States to vote on 
account of race or color, or in contravention of the guarantee$...set forth in section 1973... 

(b) A violation of the previous subsection is established ifi based on the totality of 
circumstances, it is shown that the political processes leading to nomination or election 
...are not equally open to participation by members of a class of citizens protected by 
subsection (a) in that its members have less opportunity than others members of the 
electorate to participate in the political process and to elect representatives of their 
choice. 

Based in tiie totality of circumstances, Berks County election policies and practices has 
denied limhed-English proficient Hispanic voters the opportunity to participate 
effectively in the electoral process on an equal basis with other members of the electorate. 

As cited in Thornburg v. Gingles, 478 U.S. 30 (1986), the critical question in section2 
claim is whether die use of a contested electoral practice or structure results in members 
of a protected group having less opportunity than other members of file electorate to 
participate in the political process and elect representatives of their choice. 

Section 2 had been brought to challenge election officials’ foilure to provide language 
assistance as well as foilure to appoint minority poll workers. Had been established that 
lack of minority poll workers also is a serious impediment to Hispanic voters gaining 
equal access to the electoral process. 

D. The public Interest 

The Court found that ordering Berks Coun^ to conduct elections in compliance with flie 
VRA so that all citizens may participate equally in the electoral process serves the public 
interest. 
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m. Relief and ORDER 

A. Berks County elections must comply with the Voting Rights Act of 1965 as amended, 
specificaily Sections 2, 4(e) and 20S and the guarantees of the Fourteenth and Fifteenth 
Amendments to the US Constitution. 

B. OPM authorized to appoint Federal examiners 

C. Berks County shall provide in English and Spanish all written election-related materials. 

D. Bilingual poll officials or interpreters in precincts with at least 5% of Hispanic voters 

E. County required to use all practicable means to recruit, engage as temporary County 
employees, and train persons to serve as bilingual poll officials or interpreter in all 
elections in the City of Reading, PA 

F. Bilingual poll officials or interpreters shall be present in all designated polling places for 
the standard time. 

G. Ensure voters are permitted to have assistance in voting, by a person of their choice. 

H. Maintain at least 2 dedicated telephone lines for use on Election Day answered in the 
Spanish language by a trained bilingual employee throughout the day while polls are 
open. All polling places within the City of Reading should have posted the information 
describing the availability of telephone assistance. 

I. County shall publicize in Spanish and English prior to the election the availability of 
bilingual election materials, interpreters at the polling places, Spanish language telephone 
assistance, and the right of voters to bring their assistor of choice. 

J. Training of all poll officials and making them aware of their obligation to comply with all 
applicable provisions of VRA. 

K. Bilingual Coordinator shall be framed in all aspects of the election process at least 3 
months prior to any election. 

L. The Coordinator and the Director of Elections shall meet with representatives of the 
Hispanic Community at least one month prior to each election. 

M. Coordinator shall investigate all allegations of poll woriter hostility toward Hispanic 
and/or Spanish speaking voter and report the results to the Director of Elections and the 
counsel of record for the United States. 

N. At least 10 days previous to any election, Coun^ Elections Services Office shall provide 
to counsel of US all information about location polling places and poll officials, including 
identification of bilingual; a copy of most recent vote- registration list, a set of all written 
materials to be provided to voters and documents pertaining to the hiring and training of 
bilingual poll officials 


Conclusion: 

Despite some improvements in Berks County election practices and procedures, 
there are many areas that need improvement. Lack of consistency in pool of polling 
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places officials, the uncertainty about how Berks County deal with the position of 
Bilingual coordinator and the need to improve communication and education using 
the media and Spanish newspapers remain areas of concern. 

The need to remain enforcing the Voting Rights Act provisions of the law and 
maintain tracking compliance with the Court Order are the only safeguard to 
assure compliance. The matter of compliance didn’t depend on whom or which 
political party is in control. The experience for us in Berks County is that the work 
of voting rights advocates/activists and not the political machines of the political 
parties are the ones that are improving compliance with Voting Rights Act and 
other applicable legislation. 

Other issues still demanding attention for inproving the voting rights are; 

1 . A reform of the redistricting process with legislation creating a nonpartisan 
redistricting commission. 

2. Amendment of the Ballot Access laws to improve fair competition and participation in 
the electoral process. 

3. A new legislation “Nonpartisan Judiciary Election Act” which improve the system of 
elections for the Judiciary. 
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Prepared Statement of the Honorable William Lacy Clay, Member of Con- 
gress, SUBMITTED TO THE NATIONAL COMMISSION ON THE VOTING RIGHTS ACT, 

July 20, 2005 


Wm. i-ACY CLAY 
1st DisTHiirv, MiisoiiR) 
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July 20, 2005 


Lawyers Committ^ for Civil Rights Under Law 
1401 New York Ave., NW, Suite 400 
Washington, D.C. 20005 


Dear National Commissioners on the Voting Ri^ts Act: 


I am writing this letter to convey my strong support for the Voting Rights Act that 
was enacted in 1965. Since 1965 the Voting Ri^ts Act has been essential in ensuring 
diat ail citizens regardless of race, age, ethnicity and language skills are guaranteed the 
right to vote. Not only are citizens assured the right to vote by fois act, but they are 
guaranteed that their vote will be counted fairly and accurately. Some may argue that we 
have come a long way since 1965. They may claim that racial injustice and 
discrimination are no longer condoned as they once were and that those dark and 
disgraceful years of American history are over. These same people might believe that no 
citizen in America is kept from exercising his or her ri^t to vote by fraud, 
discrimination, throu^ misleading information or unre^onable laws, but they are wrong. 
Vot^ disenfranchisement continues to be a national problem. 


In light of the 2000 elections in Florida, it is absurd to argue that fraud does not 
exist in our electoral system. When thousands of voters were turned away from voting 
booths because of their race and their political affiliations and numerous ballots thrown 
out because they favored one candidate over another, how can we cl^m that there is no 
discrimination in the voting process? I believe history will reveal that more should have 
been done to investigate these claims and bring to justice those percons or groups 
responsible for tiie election improprieties. 

Florida is not the only state that had a break down in the voting process, 
Numerous Missouri voters experienced a similar turmoil. T wjs quite disheartened by 
some of the events that took place in Missouri during the 2000 elections. I found it 
disturbing that St. Loius election officials routinely violated state and federal law in the 
implementation of Missouri Statute Section 115.195. This statute specifically limits the 
use of the inactive voter list. It states that the inactive voter designation can only be used 
to determine the number of ballots to be printed, to compute the proportional costs of 
elections or to focilitatc mailing information to registered voters. The law does not give 
election officials authority to purge the names of iractive voters from the election roils, 
It is meant to ensure that voter’s ri^ts are protected and not denied because the voter has 
relocated or the U.S. Postal Service h£« failed to update its records. St. Louis City and 
County violated this law by keeping records differentiating between active and inactive 
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voters and then denying those identified as inactive voters from voting when they came to 
the polls. 

Another issue of great concern that undermines voting rights is the use of 
provisional ballots. I firmly believe that provisional ballots are detrimental to our 
democracy. A federal judge in Missouri ruled that the state is not required to count 
provisional ballots if they were cast outside the voter’s own precinct. Afterthe2004 
elections, there were reports that poll workers failed to distribute provisional ballots and 
that many did not understand the legal issues surrounding these ballots. Clearly, the 
provisional ballot law is confusing; it lends itself to interpretation by ill informed election 
officials and must be eliminated. Missouri voters should not be turned away at the polls 
because of a misinterpretation of law. 

Due to the numerous failings that still plague the election process, I strongly 
believe that the Voting Rights Act is vital to ensure that every citizen has the opportunity 
to vote and that each vote is counted. According to the Department of Justice, the Voting 
Rights Act has been called the single most effective piece of civil rights legislation ever 
passed by Congress. In Mississippi the difference in voting registration rates between 
blacks and whites went from numbers as high as 63.3% to 6.3%. In Louisiana, this 
number went from 48.9% to -2.0%. This is nothing short of a testament to the 
effectiveness of this act. Although we have come a long way since the days of Jim Crow 
and the Grandfather Clause, we must realize that there will always be individuals and 
groups who will try to manipulate the voting process in order to advance their own 
agenda. We must protect this constitutional right that so many have struggled and died 
for. We must ensure that the Voting Rights Act is reauthorized. 


Sincerely, 

Lu/n- 

Wm. Lacy Clay ^ 
Member of Congress 


^7 
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Prepared Statement of Gwen Care before the National Commission on the 
Voting Rights Act, July 22, 2006 

TESTIMONY OF GWEN CARR 

l2 

The National Commission on the Voting Rights Act 
Friday July 22 
Minneapolis Minnesota 


Introduction; 

Ske N’on! My name is Gwen Carr, I am from the Cayuga Nation of NewYork, Heron 
Clan. I work and reside in Madison Wisconsin and I am the founder of the Wisconsin 
American Indian Caucus , a statewide voter education and empowerment project . I am 
here today in support of the renewal of the Proyisions of the VRA and to talk a bit about 
voting and American Indians in Wisconsin and the United States. 

General Qyerview of Voting in Indian Country; 

The struggle of American Indians to gain the right to vote has been a long and arduous 
journey. It is important to understand the context in which American Indian people have 
fought for the ri^t of citizenship, and for the right to vote in America. 

The historical genocidal and racist policies of the United States government over the past 
200 plus years have found Indians caught between tribal membership and the denial of 
citizenship, assimilation policies that included everything from wardship to allotment 
based citizenship, from removal from traditional lands, to removal from reservations to 
urban areas. Indians were only finally declared citizens in 1924, and the last American 
Indians granted the right to vote in 1948 in Arizona. The existence of racism in American 
Indian voting issues cannot be determined to be something of frie past. As recently as 
earlier this year, tribes and tribal members have had to seek legal redress to right the 
discrimination and barriers to voting in many areas of ttie country. It has not only been a 
federal *Indian Problem* in regtnrds to voting. Many states, such as South Dakota, 
Washington, Arizona and New Mexico have created local legislative barriers to the 
Voting Rights act in the form of redistricting, voter dilution among others. The only 
remedy for American Indians and the only means by which we can exert our right to vote 
has been the Voting Act of 1965. Section 2 which bans voting practices that result in the 
denial or abridgment of the right to vote on account of race, color or membership in a 
language minority and Section 4 and 201 which abolish tests and devices for voting are 
the bulwarks that stand between Indians being able to freely participate in the electoral 
process and the forces which would destroy it. 
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Wisconsin Indians: 

Wisconsin is the home to eleven federally recognized tribes and Native Americans make 
up approximately 69,386 or 1.3 percent of the total state population.' While the overall 
statewide percentage is small, there are dense concentrations of the Native American 
population. For instance, in the case of the Menominee Nation, the entire reservation is a 
coimty. There are also significant Indian populations in Milwaukee and Green Bay. These 
eleven federally recognized tribes form the nucleus of Wisconsin Indian tribal communities. 
These tribes share little in the way of common native language, material culture, and 
economic livelihood, yet parallels exist in their historical experiences with 
invading European powers, loss of land, American governmental policy, and 
experiments in home rule. Every tribe in Wisconsin, for example, has felt the 
disastrous brunt of physical removal. Some tribes were removed fiem Wisconsin, while 
the Brotheitown, StockbridgeMunsee, and Oneida Indians were moved here fi-om places 
in the east. 

Wisconsin Indian tribes were subject to deleterious nineteenth-century land cession 
treaties in which they lost virtually all of their traditional homelands to make way 
for incommg Wisconsin settlers. Non-Indian entrepreneurs and settlers forced 
thousands of Winnebago [now known as Ho-Chunk], Potawatomi, Chippewa, Menominee, 
Sac and Fox, and Santee Sioux Indians to clear the land and make way for 
statehood. The U.S. government established reservations with the intent to subjugate the 
scattered remains of the once-powerful nations of native peoples. This action further 
opened their ceded lands to exploitation and their cultures to fee federal policy of 
assimilation, with its purpose to sever the native people's unique propensity to the land- 
mother earth. 

Wisconsin is, in a sense, a national model for federal Indian policy experimentation, as every 
trial-and-error initiative was attempted here. Failed federal government experiments in 
reservation land allotment, aimuity payments, timber removal, off-reservation boarding 
schools, relocation, and termination only added to the woes of the tribes. 

The success of Wisconsin tribes in creating environs of political and economic sustenance is 
due in large part to their perseverance in maintaining traditional values and tribal 
heritage. Tribal goals of self-determination and political sovereignty are being 
realized through constitutional representative governance, legislative and rule-miing 
powers, law erfeancement, and judicial resolution of conflict. Tribes retain governing 
powers, human service and education responsibility, as well as economic leadership, 
stewardship for the land, and natural resources.*'** 


***WI Indian Treaties and Tribal Sovereignty, Wisconsin DPI 
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These powers are guaranteed through treaties (unique court-affirmed legal agreements) 
with the United States government. In fact, a govemment-to-govemment 
relationship exists between the eleven tribes of Wisconsin and the United States of 
America. This relationship foims the basis of a "trust" to fiirther the interests of the 
Wisconsin tribes by protecting their property assets and guaranteeing a future for tribal 
culture. Wisconsin Indian tribes will accomplish their goals of self-determination and 
sociopolitical viability only if they nourish their heritage; preserve their tribal 
languages; maintain their spirituality, customs, and values (which well-served their 
ancestors through generations of hardship), and maintain an adequate land base for the 
future generations to follow. 


Elections in Wisconsin Indian Communities: 

The 2004 American Indian Coordinated Campaign put approximately $65,000 
into the state of Wisconsin’s Indian GOTV program. The campaign brought 
approximately twenty-five field organizers into the state to specifically work on each 
reservation. In addition to these organizers, the campaign identified and employed a 
number of GOTV coordinators on each reservation. Many of the GOTV people working 
on the reservations had previous experience in campaigns, participated in the Wisconsin 
American Indian Caucus, and/or had attended a Native Vote political training. The 
campaign made efforts to pair up experienced organizers with less experienced people to 
create a pool of organizers for upcoming elections. Most of the reservation coordinators 
were aware of the outside field organizers arrival and purpose and worked well with them 
in creating walk lists, phone banks and the voter GOTV card program. 

The Wisconsin American Indian Vote Campaign pursued multiple avenues to ensure 
turnout on the reservations. The campaign worked with many of the tribes in obtaining 
infonnation to create a statewide American Indian voter file. Menominee Nation had all 
their members on a voter file and utilized it for literature distribution, phone banking, and 
GOTV activities. The campaign media efforts included earned media in the local urban 
Indian community newspapers in Milwaukee, an ad share program for reservation and 
statewide Indian newspapers, and made available free, non-partisan GOTV ads for tribal 
radio stations. Education outreach was extensive and included presentations to young 
first time and potential voters at on and off reservation schools and the distribution of 
down ticket Indian literature at gatherings, including pow-wows, rallies and other public 
events. Finally, GOTV materials were made available for tribal efforts to distribute 
which included t-shirts, posters, and buttons. As a result of these 
efforts, the American Indian Coordinated Campaign played a key role in mobilizing 
Native American voters in the state.** 
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Statewide Wisconsin Voter Turnout, 2000-2004^ 


Election Year 

VAP 

Turnout 

Turnout as % of 
VAP 

2000 

3,994,919 

2,598,607 

65.06% 

2002 

3,994,919 

1,775,349 

44.44% 

2004 

3,990,696^ 

2,997,007 

75.13% 


Throughout the state, overall voter participation for Native Americans/Alaska 
Natives residing on reservations increased. Some of the reservations saw an increase in 
voter turnout of 162 percent in the general election from 2000 to 2004..** 


VRA Section retirement and its impact on American Indian voting rights : 

The Preclearance Section up for renewal in the Voting Rights Act has a particular 
impact on American Indian communites in Wisconsin and nationwide. For instance the 
(1) the Section 5 “preclearance” provisions which require jurisdictions in 
all or part of sixteen states to submit voting changes to the United States Department of 
Justice (“DOF’) or the United States District Court for the District of Columbia for 
preclearance approval before they can be implemented; In Indian Coimtry, there have 
been numerous redistricting laws enacted that specifically are designed to disenfranchise 
native voters, by breaking up their communities in more than one district hence diluting 
their vote and making it impossible for Indian people to elect their choice of candidate. 
Such is the case in South Dakota where Indians recently won a court case on July 14 , 
2005 which granted an injunction against the state of South Dakota for violating the 
preclearance section or the VRA. In Wisconsin we have had numerous bills introduced in 
the state legislature that have tried to disenfranchise Indians as well as non Indian 
minority groups by redistricting. Even tho Wisconsin isn’t one of the states which is 
named and required to comply with that Section of the VRA; without it in place on a 
national level there would be no protection against more of the same kind of legislation. 

Section 203 minority language provisions which require more than 450 counties and 
townships to provide language assistance to voters with limited-English proficiency 


^ Wisconsin Secretary of State and U.S. Census. Data on total registered voters and voter turnout 
information for 1 996 was not available at time of publication. 

’ U.S. Census, 2003 estimated. 

•• First American Education Project, Russ Lehman, Managing Director; Project Director, Narive Vote 2004 Report; 
Senior Researcher/Co-Author Alyssa Macy, Center for Civic Participation 
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The issue of bilingual voting material;s is an essential one for many Tribal communities. 
When I worked with Navajo in AZ and NM, it was essential for educational and 
informational piuposes that voting materials were in the Navajo language. The Navajo 
nation has over 225,000 members, over the largest land mass that include four states, 
with over 100 Chapter Houses, which can be characterized as wards or precincts . The 
common language choice is not English. Having the Minority language provisions are 
essential to overcoming the barriers to voting in minority language communities. 

The examiner and observer provisions : 

In 2004 the National Congress of American Indians and the DC Native American Bar 
Association conducted a nationwide voter election protection project that coordinated and 
provided outreach and support for American Indian communities including Wisconsin as 
a means to combat voter suppression and discrimination. This project worked with local 
Indian lawyers and others to provide local communities with the knowledge of their 
voting rights within the state and document any incidences of voter fraud or 
discrimination. While Wisconsin had less incidents than other states, this project was 
vital in informing Native communities of their rights. The observers sent into Wisconsin 
and other states not only helped support Indian people at the polls but also sent a message 
to the larger community that Indian people were not going to be subject to harassment or 
any other form of suppression. Without the Examiner and Observer provision of the 
VRA, Indian people could again be without the knowledge and tools they need in order 
to fully exercise their ri^t to vote. 


Reports of discrimination in voting experienced bv minority voters or impediments 
To elect the candidates of their choice.in Wisconsins Indian Communities; 

While the well organized *on the ground* voter turn out programs run by Native people 
in Wisconsin and the existence of same day of voter registration and vote casting 
certainly make the voting process less cumbersome for Indian voters, there are still 
serious impediments to voting in some Indian comrnrmities. Most of the occurrences of 
voter intimidation or suppression occurred with either new young voters or early voters. 

Examples: 

1 . Early and first time voters who reside in Red Spring, which is outside the 
Menominee reservation and in neighboring Shawano County but is comprised of 
a significant Indian population were told they could not vote in Red Spring and 
had to go to Neopit or Kashena on the reservation. 

2 . Red Spring town clerk told early voters that they could vote at her house and to 
meet her at 5PM . 50 Menominee and Stockbridge voters were driven to her 
house. She never showed up. Finally after waiting 3 hours outside she arrived 
home and told them shed never made that statement. 
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3. Shawano High school students who were of voting age were told by school 
officials that Indians cannot vote in Shawano County under any circumstances. 


4. Menominee tribal members were requested by Red Springs town clerk to identify 
in writing ALL known Indians who resided in Middle Village which is in 
Shawano County before they would be allowed to vote. 

Thank you for the opportunity to speak here today. 
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Prepared Statement of Carol Juneau before the National Commission on 
THE Voting Rights Act, July 22, 2005 

Midwest Regional Hearing of the National Commission on Voting Rights 

Date: July 22, 2005 

Testimony of Carol C. Juneau, Representative, HD 16 » -> 

Member of the Mandan and Hidatsa Tribes 

Blackfeet Reservation 

Box 55, Browning, Montana 59417 

Issue: Voting issues, Voting Rights for minority voters since 1982. 

My name is Carol Juneau and I currently serve as a Montana State Representative, for 
HD 16. The Biackfeet Indian Reservation makes up the majority of my House District. 

I am an enrolled member of the Mandan and Hidatsa Tribes of North Dakota. I have 
been active In the political empowerment of Indian people for many years. 

I was a plaintiff In the Old Person v Cooney , later called Old Person v Brown, Voting 
rights case that was filed after the 1992 Redistricting Process. We spent many years 
on this and it became moot after the 2003 Redistricting Plan was approved for 
Montana, I won’t spend time on this case but would like to encourage this 
Commission on Voting Rights to review the issues raised in this case of the dilution of 
the Indian vote in Montana. 

Also, I want to ask the Commission to include for the record the report that was 
recently completed by Dr. Janine Pease for Yale University on Voting Rights in Indian 
Country called "Lessons From the Past, Prospects for the Future: Honoring the 
Fortieth Anniversary of the Voting Rights Act of 1965.’’ This is a comprehensive 
report on the history of voting rights for Indian people, what some of the barriers are, 
and how the Voting Rights act protects American Indian Voter, highlights voting rights 
cases in Indian Country, and other issues. Dr. Pease outlines many issues that should 
be considered in this study of voting rights for American Indians. 

Montana has a long history of voting rights activities such as voter registration drives, 
voter education projects, and get out the vote drives throughout the seven Indian 
reservations in Montana. We also have a history of voting rights litigation that has 
helped move us forward. Also, the recent redistricting of Montana after the 2000 
census, the Montana State Legislature has created the opportunity for eight (8)"’*’ 
American Indians serving - 6 in the House and 2 in the Senate. We expect to have 
nine (9) in the 2007 Session. 

The issue of proportional representation for American Indians in state legislatures as 
well as county, city, school boards and other local government systems needs to be 
addressed by this Commission. Although we may be equitably represented in the 
Montana State legislature, Indian people are far from equitably represented in county 
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government systems, school boards, city governments, and all those other policy 
making bodies that make the decisions that impact all people in the state, including 
tribal communities. This lack of equity in representation of these decision making 
bodies lead to inequities in employment opportunities and services. 

The progress that has been made in Montana has not been without challenges or 
without the very hard committed work of many people who had to dance through the 
hoops placed in front of them by the County Clerk and Recorders as well as by laws 
passed by the State Legislature on voting procedures. 

Most recently the State’s Redistricting Process of 2003 faced a number of challenges 
before it was actually Implemented. The Republican majority in the Montana House 
and Senate introduced a number of bills that were designed to set up barriers asking 
that the plan be redone. Those of us who were advocating for the Plan as presented by 
the Redistricting and Reapportionment Committee were kept very busy getting to bill 
hearings. All of these hearings would be a matter of public record if information is 
needed. Another bill invalidated the plan and urged the Secretary of State not to 
accept the plan, and he did not. Instead he went to Court and said the plan was 
unconstitutional. He lost and the State was required to accept the Redistricting Plan. 

Just recently in Blaine County in Montana, which includes the Fort Belknap 
Reservation, another election legal challenge was filed and won by the Indian people of 
that community. For 80 years there had never been an Indian County Commissioner 
elected. An election was held with a new district created on the Reservation area and 
an Indian was elected. 

In preparing for this testimony I asked a number of people in Montana to share some of 
their stories and information that might help you in your work. Following is their 
testimony: 

From Dr. Janlne Pease, Crow Indian Educator and Voting Right Activist 

Billings MT 

pease@rocky.edu 

There are several ways that American Indian voters experience discriminatory 
practices in the voting process. Following are four areas that pertain to virtually every 
reservation in Montana, from my experience in voter registration and education over 
the past twenty years. 

1 - The rural locations on reservation render American Indians at the mercy of the 
county clerks, for electors must accurately place their residence location in "section, 
township and range." This is hypertechnical voter registration cards. In Bighorn 
County, it is our experience that the lack of addressing in our county places our 
potential registrants at risk. They will often get "tossed" if the location is not specific. 
When we do voter registration drives, we gather all the cards prior to their submission 
to be sure and place the locations so as to specify the section township and range. 
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2 - Montana has had a purge process that removes registered voters from the voter lists 
if the voter does not cast a vote in the general election when the U.S. President is up for 
election. This process eliminates many registered voters. For our registration 
processes, this means a repetitious investment of time and energy. The impact of the 
voter purging primarily impacts first time and young voters, who are the most difficult 
to register and whose voting habits are hardly developed. 

3. American Indian voters in Montana experience the highest level of discrimination in 
the voting process in the established methods of election schemes. The election 
schemes in Montana are at-large systems. Most Indian voters are unaware that the 
election schemes dilute their strength, and make it nearly impossible to elect school 
board members, county commissions, water board commissioners, city mayors, and 
more. American Indian voters desperately need the chance for representation. 

Services provided by cities, counties, water board, and the state of Montana are all 
controlled by these elected officers. Until American Indian people have a clear path to 
representation, many of these governmental entities will continue their practices that in 
Montana tend to exclude American Indians. 

4. American Indian voters need to have American Indian judges at the polls. Montana 
county clerk contact and train election judges, usually through the local county 
committees of the democrats and republicans. The nomination of judges needs to 
include American Indian nominees, so that American Indian voters can rely on a 
familiar face AND the provision of voter information in the tribal language. For our 
tribal elders, having an election judge who can explain the voting process in the 
American Indian languages, is a necessity. 

From Gail Small, Northern Cheyenne Reservation 
Gailsmall001@aol.com 

Bilingual (Cheyenne and English) speaking people are still needed at the polls here and 
it Is never a priority despite us pointing it out over the years. I believe there are some 
racial connotations to this issue not being addressed on our Reservations-i.e. in the 
cities like San Francisco the ballots are translated into numerous languages 
and they have folks at the polls there who speak these languages to assist the 
voters. On our Reservations, we are dealing with a disenfranchised population who are 
already hesitant to vote due to backlash-and they have none or maybe one person who 
can speak the tribal language at the polls. This backlash is especially prevalent today 
in the county clerk and recorder offices when Cheyennes go to get their automobiles 
registered and face the covert and sometimes overt hostility due to us getting our 
license plates at reduced fees because of our residence on the Reservation and tribal 
sovereignty. 
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During the 2004 election, we had a hard time with the bilingual issue in Lame Deer. I 
had to have my mother go into the poll booths with some elders to help them vote-and 
this was when she was voting herself--no telling how many Cheyennes did not have 
bilingual assistance that election day. This is very important also for Interpreting and 
explaining the numerous ballot initiatives that folks had to vote for-1 had to explain 
these to my mother and then she helped explain them to the tribal elders in Cheyenne 
who were waiting in line to vote-issues like the medical marijuana, the coal bed 
methane county zoning vote-these are complex issues not easily interpreted into 
Cheyenne language, 

Anita Big Springs, Flathead Reservation 

Anita_Bigspring@skc,edu 

This is what Get out the Vote Flathead Reservation encountered in the most recent 
election in 2004: 

Smudged Voter Cards. Voter Cards were sent out and ink smudged by the precinct 
number/district 

Remarks from the Lake County Election Admin Assistant when we took electors in to 
due change of addresses: "Oh, You moved again, we can't keep up with you." (from 
Marion Siedentopf, Admin Assistant, Election Office) 

Sending a Kootenai Elder on a wild goose chase to vote: The elder went to Dayton to 
vote and was told she had to vote in Poison. She went to Poison to Vote and Poison 
told her to vote in Dayton. (I called Kathie Newgard, Lake County Election 
Administrator, her reply was “That was my fault Anita, she should be voting in Poison 
and 1 sent her out a new card this morning’’. This was on said on Election Day. No 
election judge offered the elder to vote provisional in Dayton. A total of 50 miles or 
more for the elder to get the run around. 

Talking down to a Kootenai Male Elder and treating him like he was in kindergarten. 
This man is a Veteran of War and is the War Dance Chief for the Kootenai Community 
and is also the community "grave digger" who is held in high esteem in the Kootenai 
Culture. Him and his family dig graves by hand. To be treated like he has no sense is 
totally outrageous! 

Election Judges I.D. discrimination and not following voting protocol. Not asking their 
friends or relatives or community people for I.D.’s and letting them vote. When an 
Indian went to vote who had been voting in the same precinct for 30 years, he was 
asked to produce an I.D. 

Sending an Indian to vote in three different precincts because the voter card was 
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wrong, which was not the electors fault, (this is a tough one and needs lengthy 
explanation). 

Not having anyone who can speak Native Language as Election Judges to help the 
Kootenai/Salish People Vote. 

Not recruiting the minority to serve as Election Judges. 

Late Voter Registration Lists. When we asked for the list, it was hard to set a time 
when they would be ready from the election administrators. Answering in only one 
word sentences from the Lake County Election Administrator. 

The Chief Election Judges do not have enough training in the Voting Rights Act. 
Provisional Balloting Spoiled Ballots Collecting Absentee Ballots at precincts, etc. . 

Our Indian Representative running for office and her name was not on the absentee 
ballots that had been sent out. She had to request the absentee ballots be spoiled and 
had to ask for a new ballot send out. 

Election Administrators giving out voter registration cards or absentee ballot requests 
to a minimum. (Like about 20 voter registrations in a pile and maybe 10 absentee 
requests). Telling us that they do not like the ones downloaded from the Net or in the 
phone books because it does not fit in their little card board voter card box and it 
creates more work. They had their own voter registration cards printed with the Lake 
County Address. We had to use these ot ^first. ^ 

Polling places : A precinct who only had 42 non-Indian voters as registered voters whoj? 
have their own polling place. A district where there is 282 registered voters with the f 
Indian minority who have to travel 60 miles to vote. 

Election Administrators following the law on ’mismarked” ballots! It is the big one 
with the 7 Ballots, 1 disputed. There were not only the 7 ballots I disputed, but in 
district court another 

70 Ballots were brought up. A total of 77 Ballots that should have been thrown out. I 
disputed only 7 Ballots. Duncan Scott (Jore's lawyer) brought up the other 70 ballots 
in his argument. 

I guess following the law to the "T". If an election administrator has to "speculate" than 
the ballot should be thrown. You have seen personalty how they were being counted in 
Lake County. Stickles over the ballot mark, etc. Plain ole' sloppy ballot counting to 
me. 
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Prepared Statement of Stephen Laudig, Attorney, submitted to the 

National Commission on the Voting Rights Act, July 22, 2005 

STATEMENT OF STEPHEN LAUDIG 

Greetings and thank you for asking me to assist in this venture. 

My name is Steve Laudig. 

BACKGROUND 

I am an attorney. I have practiced in Indianapolis for 27 years and now split my time 
between practicing law and being a graduate student in pobtical science in the Political Science 
Department of the University of Hawaii. 

By way of a separate document I am providing my current vitae and contact information. 

I am admitted to practice before the U.S. Supreme Court; the Seventh Circuit; and the 
state courts of Indiana and Hawaii. I have been a death penalty qualified public defender and 
have tried a death penalty to verdict and participated in several others. 

I was the Marion County, which includes Indianapolis, Democratic Party Chairman from 
1997 until 2001. Personally I have been the Democratic nominee for a few public offices. I have 
had much more success as a litigator than a candidate. As part of my political activity I have 
registered voters and carried people in stretchers to vote when they didn’t get their absentee 
ballots in time. 

I belong to the following organizations: Hawai’i Bar Association; Hawai’i Association of 
Criminal Defense Lawyers; Native Hawaiian Bar Association. I have previously been a member 
of the Indiana Public Defender Council; Indiana Association of Criminal Defense Lawyers 
(Charter Member); Marion County Criminal Defense Bar Association (Founder and Charter 
Member); National Association of Criminal Defense Lawyers; American Trial Lawyers 
Association 
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I currently edit the Hawaiian Journal of Law and Politics. 
http://www2.hawaii.edtt/~hslp/index.htniL I am a member of the Hawaiian Society of Law and 
Politics. 

POINT OF VIEW 

I should probably put my particular points of view and predispositions up front so no one 
is left guessing about my particular “biases.” My approach to the responsibilities of political 
action have first been, what is the best for the least powerful in society and that no political party 
has a monopoly on serving this interest. 

It seems to me that the matter of “race and color” in the United States isn’t simply the 
most important problem facing the many cultures present in the society of the United States, in 
many ways “it” is the “only” problem. Being such a large problem that it manifests in many 
different aspects of the culture. Since it manifests so many different ways there must be many 
solutions. 

“It” is a “radical” problem in the sense that it is a problem of the root of American society 
and culture. One of the better solutions for this problem of the root, has been the Voting Rights 
Act since, when it is enforced, it results in making our increasingly threatened democracy more 
representative and, in my opinion, better able to resist what appears to a growing appetite in 
some currently very powerful political groupings present in the United States for messianic 
totalitarianism. 

My experience in Indianapolis during the last three decades of the 20* centuries and the 
first half of the first decade of the 2 1 ^ century leads me to conclude that the local Democratic 
Party is vastly more open to variety and is virtually free of any displays of racial or ethnic 
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prejudice. Is prejudice present in the hearts of Democrats in Indianapolis. I imagine so, but you 
couldn’t prove it by what you see. It doesn’t show much in the Democratic coalition and that’s 
important. Racially integrating political leadership tends to suppress it’s manifestations even 
further. The less it shows the less it can be learned. 

I’d like to relate one story as to why 1 say this. When I was the County Chairman I would 
call precinct committeepersons around town just to chat and find out what was going on in the 
neighborhoods. Some years ago I was speaking to a retired white working class committeeperson 
in an aging formerly completely white working-class part of town. He had been a committeeman 
since the 1960’s. He was a retired “union man” but not necessarily politically progressive nor 
racially tolerant but neither was he a hater. More of a bit of a contrarian than anything in the 
sense that he didn’t appreciate anyone acting like they thought they were better than anyone else. 
When it came to local politics he was a “Blue Dog” Democrat. But, I would not be surprised if 
he voted for Wallace in 68 in light of Wallace’s tirades against hippies, the Supreme Court, and 
big government, and his ennobling of the white working class. Reagan once and most certainly 
Perot in 1992. Each time for the same reasons. He has an emotional, rather than intellectual, 
understanding of class politics. But it was a deeply felt understanding. Anyway, I called him to 
find out how his neighborhood was adjusting to the sudden influx of Hispanics into the 
neighborhood he had lived in all his life. It is a neighborhood of old and inexpensive housing and 
was a bit of a magnet for new arrivals. I wanted to gauge racial and ethnic reactions and see if we 
needed to do some Spanish language training for voter registration. We talked about people we 
knew and then I asked him about the changes and he said something like “Yeah, there’s a lot of 
those [expletive deleted] Mexicans moving in.” So, I asked him how he felt about that and he 
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said something like he didn’t really “care for it” but that he’d “get used to it.” When I asked 
“How so”? He said he didn’t have much choice since his favorite grand-daughter “just married 
one.” 

My point is that a lot of the local Democrats are very tolerant and the ones that aren’t 
very tolerant are tolerant enough to become more tolerant. This is a sharp contrast with the local 
Republican leadership that seems to go out of their way to belittle most of the few African- 
Americans that are active. They seem especially insensitive to African-American women. 

This apparent intolerance is a rather recent development in local Marion County 
Republican circles. Please keep in mind that my comments here are to the local political scene, 
not state or national. 

As recently as the late 1970’s and 1980’s it had always seemed to be a priority of local 
Republican leadership. Republican Mayor [now U.S. Senator] Lugar, and Republican Mayor 
Hudnut vigorously, and seemingly genuinely, engaged the political interests of the Afiican- 
American population in Indianapolis. Mayor Hudnut would regularly receive nearly 1/3"* of the 
African-American vote. No Republican mayoral candidate since him has reached the high single 
digits. After Mayor Hudnut left the local Republican party seems to have written off the African- 
American vote. This seems both a sfiame and foolish politically. If you write-off one-foiuth of 
the voters, it means that you have to get a supermajority of the remaining 75% to win and there’s 
always about 1 5% of the electorate that votes based upon the style of your campaign, as opposed 
to what issues you campaign upon and these voters will not vote for someone who appears 
intolerant. In a county like Marion where the party strength is about even, it is a ticket to political 
obscurity. Coke doesn’t write off 25% of all consumers to Pepsi. It seems self-defeating for a 
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political party to do so. But it seems that the remaining local Republican leadership is hooked 
into an “ahistorical” political ideology that refuses to take into account the persistent effects 
through time of past racism. The ideology doesn’t allow them to even admit that discrimination 
is real and thus they are lost in a parallel political physics reality where past causes [racial 
segregation in housing; racial discrimination in employment; segregated schools] have no 
present effects. 

It is my personal opinion that the litigation that I’ve been involved with has opened doors 
and made the “class picture” of those elected look much more like the “class picture” of those 
doing the voting than before the litigation. Having integrated elected political leadership means 
that a Julia Carson [U.S. House of Representatives, District Indiana] an African-American 
daughter of a domestic elected in a “minority-minority” district with enthusiastic white support 
can help to explain to those who will listen what it means to be discriminated against and she 
comes to the podium with the credibility of an elected U.S. Member of the House of 
Representatives. I am proud of the fact that she was one of the plaintiffs in my first "VRA case, 
Carson v. Hudnut, described below. She was a State Representative at the time. 

I have been either lead or co-counsel in the following voting rights act cases with the 
following results for increased minority participation. Lest there be any concern about me being 
completely biased I should tell you that the local Democratic party “leadership” never helped the 
litigation in any formal way and only a couple of office holders took the chance and publicly 
supported any of the suits. 

A few words on the structure of the electoral and political structure of Marion County. 
Marion County is a 20 mile by 20 mile square in the middle of the state. It is divided into nine 
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townships in a “tic-tac-toe” fashion with three up and three over. The townships are the same 
geographical size but the population varies from “Center” township, which is the old urban 
middle of the “tic-tac-toe” with more than 200,000 to a nearly rural township of 20,000. There is 
township government in Marion County, fri 1971 Indianapolis and Marion County were 
consolidated “electorally” in the sense that the suburban population was added to elections for 
mayor and the old “county'’ council and the old “city” council were consolidated into a “city- 
county” cotmcil. The intent and effects of this “consolidation” are discussed later. 

Baird v. Indianapolis: Filed 1987. Indianapolis has a 29 member city-county council. 
Twenty five members are elected from districts and four at-large. In 1987, 1 filed a suit 
challenging both the districts and the at-larges on racial and partisan discriminatory grounds. At 
the time the suit was filed the Council was 23-6 Republican even though the baseline Republican 
vote in the city was only 52% overall. 

After spending three years and a half a million dollars the Republican-controlled council 
settled with us by agreeing to redraw the districts but forced us to trial on the at-larges. The judge 
wasn’t persuaded enough as to the discriminatory effects of the at-large district [especially since 
the new districts increased the African-American districts from 4 to 7] and we were unable to tip 
that over. Prior to the litigation [before 1987] there were four African Americans elected from 
twenty five districts. Beginning with the redistricting caused by the litigation [1991] there were 
iimnediately seven African American districts electing six African Americans. In one district, a 
non- African American councilor was the candidate of choice of African American political 
leadership and African American voters. There are now eight African-American district 
councilors including two [one Republican and one Democrat] elected from white majority 
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districts. There is also one Afiican American majority district that continues to elect a non 
African-American as its council member. 

The Republicans, who refused to modify the at-large district election, are now probably 
regretting it since Democrats have won all four at-larges the last two times. 

The council is now 15-14 Democratic and without the at-larges it would be 14-11 Republican. 
This is rather poignant evidence of the inherently discriminatory nature of at-large district which 
uses the primitive winner-take-all voting method. 

The at-larges now “over-represent” the African-American community since Marion 
County is about 28-30% African American but 75% of the At-large members on the council are 
African-American. This is up from none before. 

The current [2005] Council president is African-American as was the immediate past 
council president. 

Dickinson v. State Election Board: Filed 1990. Voting Rights Act litigation on behalf of 
African-American citizens in Indiana to end racially discriminatory multi-member districts in 
state legislature. Prior to the litigation the Indiana house was a mix of single member and multi- 
member districts. It was not an accident that multi-member districts were used in areas with 
significant African-American population while single member districts were used in all white 
areas. 

Shortly before we were to try the case the General Assembly redrew the Indiana House 
districts and ended the multi-member districts. Prior to this litigation [before 1990] there had 
been two African-Americans [Summers and Crawford] elected from the five, three-member 
districts, in Marion County. The partisan makeup of Marion County districts was 12-3 
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Republican. After the litigation [ 1 992] there was an immediate jump to four African-American 
majority districts electing three African-Americans and one white. Beginning in 2002 there are 
five African-American districts electing four African-Americans. One districts has continued to 
elect the same non-African-American candidate it has since prior to 1 982. The partisan makeup 
now is 8-7 Democratic. 

Hines V. Marion County Election Board: Filed 1991. Voting Rights Act litigation on 
behalf of African-American citizens in Marion County to end racially discriminatory at-large 
districts in township board elections. Township boards are the legislative branch of township 
government that in Marion County are involved with emergency poor relief and, with one 
township excepted, fire protection. Under the old system, there was a three member board for 
each of nine townships in Marion County and out of 9 boards or 27 members there were two 
African-Americans. The partisan make up was 24-3 Republican. We prevailed and the at-large 
districts were abandoned in favor of seven single member districts for each township. Beginning 
immediately after the litigation [ 1 996] there were twelve 1 2 out of 63 seats held by African- 
Americans. Now [2005] there are 17 out of 63 held by African-Americans and 23 of 63 held by 
Democrats. Democrats controlled 1 of 9 Boards, now they control 4 of 9. 

Carson v. Hudnut: 1987 Voting Rights Act litigation on behalf of Afiioan-American 
citizens in Indianapolis to end racially discriminatory boimdaries for precincts. Under the old 
system African American neighborhoods had very populous precincts and correspondingly fewer 
precinct committeepersons. We prevailed and the precincts were redrawn. In Indiana each 
precinct is entitled to a precinct committeeperson and a vice-committeeperson. In presidential 
year primaries the elections for committeeperson [but not the vice who is appointed] is held. The 

8 

C:\IE TeiniVTetiiporaiy Internet Files\OLK8\Laudig Testimony.2.doc 



100 


person holds office for four years. If there is no candidate the county chairman may appoint a 
committeeperson. All duly elected, or appointed, committeepersons and vice conunitteepersons 
convene every four years and elect the county party central committee consisting of the county 
chairman, vice-chair, secretary and treasurer. If there is a vacancy in a non-judicial elected office 
the committeepersons of the party that held the office convene to fill the vacancy. For example, 
if the State Representative is a Democrat and resigns or passes away the Democratic precinct 
committeepersons of that district convene and elect the successor. Subsequently [1989] precincts 
were made more equal in population and there was an increase in African American political 
strength in selecting party leadership and slating candidates for office which mitigates the 
discriminatory effects of a slating fee. 

Although I haven’t examined the U.S. census numbers for all precincts recently, in 
preparing this affidavit I discovered that Marion County Precinct Ward 7- precinct number 6 has 
a population of 23, while Marion County Precinct Pike Township, Precinct number 13, has a 
population of 4,253. 

I have not examined whether there has developed a racial tilt but clearly there are equal 
protection problems in electoral districts with such a great difference in population. 

Anderson v. Indiana State Election Board; Filed 1991 . Voting Rights Act challenge to 
racially discriminatory elections to Marion County Small Claims Court. We prevailed and 
several legal procedural practices relating to landlord tenant litigation that were objectionable 
were ended, particularly a venue change which made it possible for irmer city landlords to move 
eviction proceedings to suburban courts with no mass transit access which had led to high levels 
of default evictions. Additionally prior to the litigation there were no African American small 
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claims court Judges out of nine. After the litigation [2002] there was one African-American 
Small Claims court judge and two others must have the support of African American voters to be 
elected. Prior to the litigation there was 1 Democrat out of 9 judges. Now there are three. It is 
highly likely that next year there could be 6 with one or more of the 3 new ones being an African 
American. 

Bradley v. Work: 1991 we attempted to end the appointment of Judges in Lake County 
[Gary] and replace it with elections just like all the majority white counties in Indiana. Prior to 
1967 Lake County had elected its judges just like all other counties in Indiana. The change to 
appointments had been done in response to Richard Hatcher being elected mayor of Gary in 
1967 and had been adopted to thwart Lake County African American voters from having 
influence in electing judges. Sadly, the Chief Justice of the Indiana Supreme Court Randall 
Shepherd intervened and opposed us on this and devoted several hundreds of thousands of 
taxpayer dollars in funding the defense and we were not successful. One particularly nasty aspect 
of this litigation is that after the Plaintiffs lost, the Intervening Defendants at the instigation of 
Indiana Supreme Court Justice Randall Shepherd sought fees against me personally in a 
“SLAPP” style proceeding. 

The published opinions related to these cases are: 

Baird, et al., v. City of Indianapolis, 976 F.2d 357 (7th Cir. 1992) 

Dickinson v. Indiana State Election Board, 933 F.2d 497 (7th Cir. 1991) 

Bradley V. Work, 797 F. Supp. 694 (S.D. Ind. 1992) 
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CURRENT LITIGATION: 

I am presently representing African Americans in a challenge to districting and an at 
large district in Lawrence Indiana which is a suburb of Indianapolis inside Marion County. 

According to the United States Census for 2000, the population of Lawrence is 39,216. 
Of these, 30,586 (77.99%) are white, and 6,195 (15.79%) are African-American. The remaining 
are other races or multiple races. Of the voting age population of 27,625, there are 22, 1 67 
(80.24%) that are white and 3888 (14.07%) are African-American. The remaining are other races 
or multiple races. 

Lawrence has six single member districts and one three member at-large district. No 
African-American has ever been elected to the Lawrence Council, or any other Lawrence City 
ofiSce since the establishment of Lawrence as distinct political entity. No African-American has 
ever been nominated to be a candidate for the Council in the Republican primary for the Council. 
Rarely, perhaps only twice, has an African-Americans ever been nominated in the Democratic 
primary to be a candidate for the Council. 

INDIANA’S HISTORY ON RACIAL MATTERS 

What follows is a summary of factual submissions made in the cases noted above and it 
comes from the sources noted. Additionally it is based upon a report by expert witness I have 
used. Dr. Leonard Moore, of McGill University, author of Citizen Klansman. 

Indiana and Marion County have a history of discrimination touching upon the rights of 
minorities to participate in the political process. Indiana has a long record of official 
discrimination against its African-American citizens. 
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Indiana was a "free" not a "slave" state prior to the Civil War. The 1851 Indiana 
Constitution Article 13 prohibited African-Americans from coming into Indiana and provided for 
penalties for persons who encouraged their entry. See, The Negro in Indiana Before 1900: A 
Study of A Minority, Emma Lou Thombrough, Indianapolis, (1961) at 82 ("The Negro in 
Indiana"). Article 13 passed in Marion County by a vote of 2,505 - 308. See, The Negro in 
Indiana at 82. Although Article 13 was declared null by the Indiana Supreme Court in 1866, it 
was not formally removed until 1881. See, The Negro in Indiana at 206, 250. At the end of the 
Civil War Indiana's African-American solders were legally ineligible to return to Indiana because 
of Article 13. See, The Negro in Indiana at 231. In 1856, the Indiana Supreme Court in Barkshire 
V. State, 7 Ind. 389 (1856), held that it was the public policy of Indiana to remove those Negroes 
already present in Indiana by urging colonization in Africa and held that a male Negro resident 
of Indiana who married a Negro woman who came into Indiana after the adoption of Article 13 
was subject to a fine. See, The Negro in Indiana at 73. 

In 1860, Indiana’s public schools were exclusively reserved for whites due to the failure 
of the state to provide of the education of Negro children. See, The Negro in Indiana at 162. 
Anti-minority hatreds and discrimination were not only restricted to African-Americans during 
this period of time. See, Bryant v. Whitcomb, 419 F.Supp. 1290 (S.D. Ind. 1970) at 1292, fit. 1. 
By 1 865, Indiana was the only northern state to retain laws against Negro testimony. U.S. 

Senator Thomas Hendricks, from Indianapolis, voted against the Thirteenth Amendment in the 
U.S. Senate in 1865. See, The Negro in Indiana at 204. In 1866, Governor Oliver P. Morton gave 
a speech against Negro suffrage. See, The Negro in Indiana at 241-243. In 1869, Governor 
Conrad Baker gave a speech opposing Negro suffrage in Indianapolis. See, The Negro in Indiana 
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at 241-243. The 1868 platform of the Indiana Democratic Party opposed Negro suffrage. See, 
The Negro in Indiana at 241-243. For many years, Indiana was the only northern state east of the 
Mississippi to retain laws against interracial marriages. See, The Negro in Indiana at 394. That 
law remained on the books until it was finally repealed in 1965. See, West’s Indiana Law 
Encyclopedia, Marriage §14. 

In 1875, two Negro ministers were arrested in Indianapolis for performing marriages 
contrary to the Indiana law against racially mixed marriages. See, The Negro in Indiana at 263. 
At least 20 Negroes were lynched in Indiana from 1865 to 1903. See, The Negro in Indiana at 
276. 

In the 1890's, discrimination against Negroes increased. In 1892, after Republicans had 
become able to elect their candidates without Negro voters, the Republican Party Chairman in 
Indianapolis said Negroes were a detriment to the Republican Party and expressed repugnance at 
white and Negro party workers mingling. He delayed opening the county headquarters because 
he did not want any "lazy coons" hanging around the place. See, The Negro in Indiana at 308. In 
1896, the Republican Party in Indiana began a long period of control of state government during 
which their margin of victories was large enough that they no longer sought Negro votes. In 
Indiana, as well as in the South, there was a "lily white" movement within the Republican Party. 
See, The Negro in Indiana at 315. In 1899, a bill passed the Indiana Senate (but died in the 
House) which would have made it a felony for an African-American man to live with a white 
woman. See, The Negro in Indiana at 265, 270. 

In the 1920's, Indiana, along with Illinois, and Ohio, contributed well over five hundred 
thousand (500,000) Knights of the Ku Klux Klan and taken together represented the heaviest 
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concentration of Klan strength in the United States. See, The Klan in the City, Jackson, Oxford 
University Press (1967) at 90. From 1922 to 192S,IndianapoUs was the unrivaled bastion of the 
Invisible Empire. See, The Klan in the City at 144. From 1922 to 1925, Indianapolis was the 
base of operations of the legendary D.C. Stephenson and the headquarters of the powerful Realm 
of Indiana and the home of the largest Klan. See, The Klan in the City at 144. In 1924, the 
"Invisible Empire" became visible by wirming control of the Marion Coimty Republican 
organization by electing George Coffin as county chaiman over the mayor's candidate. See, The 
Klan in the City at 152. In 1925, the Klan elected both a mayor of Indianapolis and a school 
board. See, The Klan in the City at 158. Gary, Indiana, with a total population of 55,000, had a 
Klan membership estimated at 10,000 men. See, The Klan in the City at 239. The politically 
dominant Gary Republican party "was the party of the Ku Klux Klan, and several mayors and 
city councilmen were either members of the Klan or nominated and elected with Klan support." 
See, Steel City, Gary, Indiana 1906-1950, Betten, Hohnes & Meier Publishing, New York, 
(1986) at 64. In 1925, the Klan in Gary elected Floyd Williams mayor. He was an imdertaker 
"with no political experience." Five of the fifteen Gary council members, the ones elected at 
large, were Klan candidates. See, A History of Gary, Indiana: 1930-1940, Richard J. Meister, 
Doctoral Dissertation, Department of History, Notre Dame, (January 1966) at 43. 

During the 1920's, Gary Negroes began to show increasing independence politically by 
winning their first elections -they had just elected a council member from their own ranks. The 
white political response was a proposal that Gary should switch to a "city manager" form of local 
government. This proposed electoral reform is later paralleled by the adoption of Unigov in 
1969. 

14 

C:\IE TemplTeitiporary Internet Files\OLK8\Laudig Testimony.2.doc 



106 


Rising African-American political power triggers what is labeled "reform" but which in 
actuality is the incumbent powers attempt to thwart a group’s rising political power from 
becoming effective. It’s a mid-game rules change to prevent political success. It is "not a 
coincidence that Unigov was conceived after the election of Mayor Richard G. Hatcher in Gary." 
Indianapolis whites did not want to see Afiican- Americans begin to be able to influence 
governance. See, The Indianapolis Busing Case, Indiana and the United States Constitution, 
Indianapolis, (1983) at 74. 

A recent [2005] example is Indiana Senate Enrolled Act No. 483 which the Republicans 
[as soon as they had all three branches of Indiana government] enacted. It is the most onerous 
voter identification legislation in the country. It amends IC 3-5-2-40.5 and is presently being 
litigated in U.S.D.C. Southern District of Indiana under case name Crawford v. Marion County 
Election Board, Cause Number l:05-cv-00804-SEB-VSS. 

I am not extremely familiar with the litigation but it seems to have been brought only on 
1983 grounds and not VRA grounds and perhaps bears monitoring. 

In Gary, in the 1 920's, Negroes were becoming a balance of power group in local Gary 
politics and their gains would be wiped out by a city manager system. A leading representative 
for the city manager group was a Klan member. See, A History of the Black Community of 
Gary, Indiana; 1906-1940, Ehzabeth Balanoff, Univ. of Chicago, Doctoral Dissertation, 
Department of History, (1974) "Black Gary, 1906-1940" at 322-323. During the late 1920's, 
African-Americans began defecting from the Republican Party because of the close alliance of 
that party with the Ku Klux Klan. 
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The trend continued during the years of the Great Depression and the New Deal until a 
revolution had occurred in Negro voting habits. A group that had been solidly Republican for 
generations became almost as solidly Democratic. See, The Negro in Indiana, at 395. By the 
elections of 1934 and 1936, the mass movement of African-Americans into the Democratic Party 
was complete. 

On the whole Democrats, nationally and in Indiana, were more consistent in their support 
of effective legislation against racial discrimination than were Republicans and this accounted 
for the Negro exodus to the Democratic Party. See, Since Emancipation, A Short History of the 
Indiana Negroes, Emma Lou Thombrough, Indiana Division American Negro Emancipation 
Centennial Authority, Indianapolis (1963) at 39. ("Since Emancipation"). 

Even with this support, African-Americans were excluded from governmental 
participation at all levels. For example, from 1897 to 1933, no Negro sat in the Indiana State 
Legislature. See, Since Emancipation, at 395. 

They were also kept from voting. For example, in November 1932, the Federal District 
Attorney in Northern Indiana had to sue the Lake County Election Board to provide voting 
machines in African-American precincts and a federal judge ordered it. Black Gary, 1906-1940 
at 359. There was renewal of African-Americans' protest about school segregation present at 
Froebel High School in 1931. Id. at 275. Litigation to end segregation was brought, but the 
Indiana Supreme Court upheld segregated schools in Gary, in its November 1931 term. State ex 
rel. Cheek v. Wirt, 203 Ind. 121 (Ind. 1931). 

Indianapolis school authorities had lobbied for years against the adoption of anti- 
segregation legislation. See, The Indianapolis Busing Case, at 71 . African-Americans in Indiana 
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were excluded from public dining places. In 1920, the Indiana Court of Appeals held that an ice 
cream parlor was not an "eating place" within the meaning of the 1914 Civil Rights Act and that 
refiisal to serve Negroes was not a violation. Chochos v. Burden, 74 Ind. App. 242, 128 N.E, 696 
(Ind. App. 1920). African-Americans were racially segregated in the parts of town they could 
live in. 

In 1926, the Indianapolis City Council enacted a zoning ordinance which declared that it 
was "advisable to foster the separation of the white and Negro residential communities" in the 
interest of "public peace, good order and the general welfare" and that the ordinance reqmred 
written consent of the majority of persons of the opposite race to approve the sale of residential 
property to a member of another race. It required written consent of the majority of persons of 
the opposite race to approve the sale of residential property to a member of another race. Private 
racially restrictive covenants were frequently used in Indianapolis tmtil the 1948 U.S. Supreme 
Court decision striking them down. See, Since Emancipation at 24. 

Actions from nearly a century ago have effects and consequences now. There are still 
many parts of Indianapolis that are highly racially segregated. But in an interesting way. 
According to the 1990 U.S. Census out of 868 precincts there were 110 precincts with 100% 
white population. But there were no precincts with 100% African-American population. 
According to the 2000 U.S. Census, out of 914 populated precincts there were 32 that were 
100% white and another 50 or so with only “1” African-American and again none that were 
“100%” African-American. As recently as this summer there have been violent race based 
incidents. The phenomenon seems to never end. The July 4, 2005, Indianapolis Star headline 
read “Suspects have violent pasts. Racial intolerance, crime not new for 3 of 4 charged in arson.” 
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This was a story on burning out African-Americans who were moving to the neighborhood. 

fhttD://www.indvstar.com/apps/Dbcs.dll/aiticle?AID=/200S0704/NEWS01/507040377/1006/SPO 

RTS03]. 

Thirteen years ago the same sort of incident occurred in the Ravenswood neighborhood 
of Indianapolis’s Northside. Funny you never read stories about African-Americans “burning” 
white families out that are moving into the neighborhood. 

In 1947, a bill prohibiting racially separate schools failed to pass the Indiana Legislature. 
See, Since Emancipation at 43. In Indianapolis, until the early 1960's, there was an unwritten rule 
that no realtor would sell a house to a Negro imless there were already two Negro families on the 
block. Negroes in Indianapolis continued to be excluded from real estate boards until the 1960's. 
See, Since Emancipation at 25. Indianapolis was the only large northern city in 1948 to have a 
policy of racially segregated public schools. See, Since Emancipation at 59. 

Between 1950 and 1960, the percentage of Negroes in Indianapolis increased from 15% 
to 20%. Although the suburban population of Indianapolis increased from 125,000 to 220,000, 
the number of African-Americans in the Indianapolis suburbs only increased from 1 , 1 00 to 
2,000. See, Since Emancipation at 27. According to the 1960 Census Beech Grove had one 
Negro out of almost 10,000 residents. Speedway, a town of comparable size to Beech Grove, had 
three. See, Since Emancipation at 21. 

As late as 1964, neither Broad Ripple High School nor Northwestern High School 
enrolled a single African-American student, while there was not a single white student at Attacks 
High School. See, The Indianapolis Busing Case at 72. African-American legislators were not 
welcome at downtown hotels or private clubs and could not dine at downtown restaurants before 
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the mid-1950's. African-Americans were not welcome at the Claypool Hotel until 1955 when it 
lifted its race ban after the Congress of Industrial Organizations threatened to cancel a scheduled 
convention there unless African-American union members were permitted to stay in the hotel. 
Downtown Indianapolis did not approach full integration until the 1960's, after a public 
accommodations bill became law in 1961. See, The Centennial History of the Indiana General 
Assembly, 1816-1978, Walsh, Indiana Historical Society, Indianapolis (1988) at 586-587. 

In 1969 -the same year that Unigov was passed- legislation (House Bill 1006) was 
enacted making disannexation from Gary much more possible by lowering the petition 
requirements from 50% of the population to 10% of the population was passed by the Senate. 
See, Indiana Acts 1969, P.L. 239, §606. At the same time that disannexation from African- 
American-controlled Gary was made easier, the Indiana General Assembly revised the 1959 
Town Incorporation and Annexation Act. See, Indiana Acts 1959, P.L. 240. This statute, which 
had only been on the books for ten (10) years, required that the common council of any second 
class city, viz. Gary, be obtained if "any part of the area [was] sought to be atmexed by" a newly- 
formed town. See, Indiana Acts 1959, P.L. 240, §14. The amendment thus deleted the 
requirement that the Gary city council approve aimexations being attempted by Merrillville. 

Until 1972, Marion County elected all of its members of the Indiana House of 
Representatives, at-large, from a countywide district. See, Whitcomb v. Chavis, 403 U.S. 124, 91 
S.Ct 1858, 29 L.Ed.2d 363 (1971). In 1981, the Indiana Legislature passed a redistricting law 
with "grotesque gerrymandering" and "unusual shapes" drawn intentionally to deprive 
Democratic voters, of which African-Americans are a significant component, of electoral power. 
See, Bandemer v. Davis, 603 F.Supp. 1479, 1488 (S.D. Ind. 1984), rev'd on other grounds, 478 
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U.S. 109 (1986) at 178-183 (Powell, J., joined by Stevens, J., concurring in part and dissenting in 
part). The 1981 plan used multi-member districts to encompass and dilute the voting power of 
virtually all African-Americans in Indiana. Single-member districts were used for the white 
population Indiana. 

In 1990, a group of African-Americans filed Dickinson v. Indiana State Election Board, 
Southern District of Indiana, Indianapolis Division, 90-435 C which alleged that the 1 98 1 
Indiana House districting violated §2. The 1981 redistricting plan, like its predecessor, created 
five (5) three-member House districts in Marion County, which were successfully challenged as 
discriminatory against African-American voters. Dickinson v. Indiana State Election Board, 933 
F.2d 497 (7th Cir. 1991) (Reversing Trial Court's dismissal of complaint.) 

In 1991, as a direct result of Dickinson litigation, the Indiana House of Representatives 
ended the practice of using multimember districts only in areas with politically significant 
African-American populations and in 1992 for the first time in the history of Indiana African- 
American residents of Marion County were permitted to select members to the Indiana House of 
Representatives in single-member districts. 

During the same period the Unigov was adopted in the face of rising African-American 
political power in Indianapolis, the manner of electing judges in Allen, Lake, Marion, St. Joseph 
and Vanderburgh Counties - each of which has politically significant African-American 
populations - was changed by the Republican-controlled General Assembly at the request of the 
local white power structures of those communities. Each change made it more difficult for 
African-Americans to affect the election of judges in those counties. Prior to 1967, all counties 
had direct, popular partisan elections for Superior Court judges. After 1973, no county with a 
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politically significant African-American population had direct popular partisan elections for 
Superior Court judges. Four (4) out of every five (5) Aflican- Americans in Indiana vote for their 
Superior Court judges in a different kind of election than three (3) out of four (4) whites. 
Counties with politically significant African-American populations are to have electoral systems 
that make it more difficult for minorities to nominate and elect judges. 

In 2005 the Republicans, once they had captured the governorship, the Senate and the 
House attempted to remove judges from elections but only in counties where African-Americans 
have rising influence. House Bill 1703. 

In 1968, some African-American citizens filed a suit contending that Indianapolis Public 
School officials were intentionally operating a segregated school system. In 1969, the General 
Assembly adopted "Unigov", (I.C. 36-3-1-1 et seq.) which "consolidated" government in Marion 
County. It became effective January 1, 1970. Unigov “consolidated” the county and the city for 
purposes of electing a city county council and a “mayor”. Four cities-Beech Grove, Lawrence, 
Southport and Speedway; and eleven school districts- Beech Grove City, Decatur Township, 
Franklin Township, Lawrence Township, Perry Township, Pike Township, Southport, 
Speedway, Warren Township, Washington Township and Wayne Township were excluded from 
being incorporated into Indianapolis and the Indianapolis Public Schools for improper reasons 
related to race and/or party politics. In 1971, the federal district court held that Unigov 
perpetuated racial segregation, in an opinion subsequently affirmed by the Seventh Circuit, 
United States v. Board of School Commissioners, 332 F.Supp. 655 (S.D. Ind. 1971), affd. 474 
F.2d 81 (7th Cir. 1973), cert. den. 413 U.S. 920 (1973); 368 F.Supp. 1191 (S.D. Ind. 1973), affd. 
503 F.2d 68 {7th Cir. 1974), cert. den. 421 U.S. 929 (1975); 419 F.Supp. 180, 183 (S.D. Ind. 
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1975), affd. 541 F.2d 1211 (7th Cir. 1976), vac. on other grovmds and remanded 429 U.S. 1068 
(1978), decision on remand 456 F.Supp. 183 (S.D. hid. 1978), affd. 637 F.2d 1 101 (7th Cir, 
1980), cert. den. 440 U.S. 838 (1980). These decisions held that the Indianapolis Public Schools 
Corporation was guilty of de jure racial segregation. The Court also found that the adoption of 
Unigov by the General Assembly in 1969 was intended to have a racially discriminatory effect. 
The Court foimd that, after the Brown v. Board of Education decision in 1954, Indianapolis 
Public Schools continued policies that perpetuated and increased segregation by the drawing and 
changing of school district boundaries. It also found that the Indianapolis Housing Authority was 
complieit in keeping schools racially segregated. In 1973, this District held that the de jure 
segregation of the Indianapolis Public Schools was to be imputed to the State of Indiana because 
of the General Assembly's enactment of Unigov. 368 F.Supp. 1191 (S.D. Ind. 1973), rev'd in 
part, affd in part 503 F.2d 68 (7th Cir. 1974), cert. den. 421 U.S. 929 (1975). In its August 1975 
opinion, the District Court declared: "When the General Assembly expressly eliminated the 
school system from consideration under Unigov, it . . . inhibited desegregation." 419 F.Supp. 

180, 183 (S.D.Ind. 1975). 

Township, and excluded cities’ public school districts were intentionally excluded from 
the Unigov 'unification' in order to perpetuate a long-standing racially discriminatory public 
education system which was part of a de jure racial segregation scheme by the State of Indiana; 
the City of Indianapolis; and, the County of Marion, which had intentionally operated a racially 
segregated school system through 1971 and which remains subject to a corut-ordered remedy. 
Unigov "consolidated" political aspects of the county in a way that left white-controlled electoral 
and political structures intact. For example, township schools were not consolidated, township 
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govermnents were not consolidated, and the all white cities of Beech Grove, Lawrence, 

Southport and Speedway, and their all white school districts, were not consolidated. It appears 
that the only structures that were “consolidated” were those which African-American voters were 
posed to influence, or control, politically. Unigov was intentionally constructed in a way that 
greatly limited the political influence of African-American voters. African-Americans were 
totally excluded from the process of creating Unigov. Professors Owen and Willbem, concluded 
that in several instances that Unigov was, to a significant degree, driven by both partisan and 
racial politics, and that it's final form was shaped by these considerations (See, Governing 
Metropolitan Indianapolis, University of California Press, Berkeley, (1985)). 

The predecessor to the Unigov task force met regularly and worked on the draft proposals 
for Unigov over nearly a two-year period before one Democratic businessperson and one 
African-American public relations person "were added to the group to give some balance to the 
previously all-white Republican committee." See, Governing Metropolitan Indianapolis at 55. 
Then Mayor of Indianapolis Richard Lugar, who lobbied extensively for the adoption of Unigov, 
said “I'll be candid. I know this is good for the Republicans. That is how I sold it to the 
legislators statewide.” See, Governing Metropolitan Indianapolis at 173. 

Republican Party chairperson Keith Bulen boasted that Unigov was his "greatest coup" 
which added substance to the charges of a political takeover. See, Governing Metropolitan 
Indianapolis at 173. Owen and Willbem concluded that given the results of the elections after 
Unigov was adopted it became “rather obvious that the Unigov consolidation design has proven 
itself as a workable political strategy. It has accomplished its basic goal, which was to displace 
the Democrats from city hall and take command of Indianapolis city government with all the 
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privileges, patronage, and partisan benefits that go along with such political control.” See, 
Governing Metropolitan Indianapolis at 176 quoting Robert V. Kirch, "Unigov Stratagem 
Revisited: 1979 Indianapolis Election." Indiana Academy of Social Sciences, Proceedings, 3rd 
ser. 1 5:106 (1980). Owen and Willbum concluded that "political advantage was a part of the 
Unigov strategy." See, Governing Metropolitan Indianapolis at 176. Race was a significant factor 
even if not the only factor involved in the creation of Unigov in the form it took. It has been 
judicially established that the intent behind excluding the townships and the excluded cities from 
consolidation was race. The politicians who wanted unification concluded that "any attempt to 
change the school system would endanger the proposaU’Consequently, the 1 1 independent 
school systems were untouched." See, Governing Metropolitan Indianapolis at 72. Similarly the 
"nine townships were untouched, thus avoiding or at least muting, opposition from the elective 
township trustees." See, Governing Metropolitan Indianapolis at 72. "The largest suburban 
municipalities were excluded from the territorial jurisdiction and tax base of the consolidate city- 
county . . . [to] help mollify the potentially most effective subiuban opposition." See, Governing 
Metropolitan Indianapolis at 73. The Afiican-American community opposed Unigov "on the 
ground that it would dilute the black vote." See, Governing Metropolitan Indianapolis at 94. The 
African-American community fought "Unigov on different terms [than the white suburban 
community which fought] it on terms of integration . . . [blacks fought] it more on a political 
basis. . . [suburban whites'] reason for fighting Unigov [was] that it opens up housing to blacks in 
[their] area." See, Governing Metropolitan Indianapolis at 95. 

As one knowledgeable observer pointed out “the relationship of the schools to the 
Unigov plan was a volatile issue that needed to be handled cautiously [by saying] 'to have 
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included schools in Unigov would have raised the specter of racial integration . . . and would 
have meant instant death for the plan.” See, Governing Metropolitan Indianapolis at 98. Owen 
and Willbem noted that although “the school officials were in fact deliberately cooperating with 
the mayor in order to keep the schools out of Unigov, a public statement would have 
unnecessarily raised the ire of those who preferred to have the schools included- At the same 
time, those who were opposed to the schools inclusion were tacitly reminded that the schools 
would not be affected by Unigov.” See, Governing Metropolitan Indianapolis at 99. This leaves 
no doubt that Unigov's final form that includes maintaining the City of Lawrence, as a separate 
political entity, was in fact finally shaped by considerations of race. 

The discriminatory effect of the final form was noted by Owen and Willbem in that if 
“the old city had continued . . . blacks would have still been a minority, but they were developing 
a good deal of political leverage, especially in the old city's normally victorious Democratic 
Party. This advantage was reduced when Unigov extended the boundaries countywide. . . . The 
[1980] proportion of blacks countywide [was] at about the level it reached 20 to 25 years [prior 
to Unigov] and black leaders see this as a significant setback.” See, Governing Metropolitan 
Indianapolis at 180. This perception was joined in by Ebony magazine that noted at the time of 
Unigov's passage that "black political power had been diluted by Unigov. See, "Cities for 
Blacks," Ebony, February 1978, pp 95, 101. Owen and Willbem endorsed the findings of 
William Schreiber who concluded that Unigov “had an adverse effect on the influence of blacks 
and especially on their influence wielded through the once-dominant Democratic Party. Finally, 
consolidation dilutejd] minority group, especially black, voting power . . . whether ... as a side 
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effect or primary purpose is difficult to determine, although there is cogent evidence that it [was] 
the latter.” See, Governing Metropolitan Indianapolis at 198. 

Unigov was constructed in a way that would greatly limit the political influence of 
Afiican- American voters and contained important provisions clearly tied to prevailing racial 
concerns. These provisions centered on the local government institutions that would not be 
consolidated into the new government. The townships and the excluded cities were excluded 
from incorporation on account of race or color. Lawrence would have been dissolved and its 
functions absorbed into the new city/county government if not for the politics of race. 

In 1987, a group of Afiican- Americans filed Mason v. Hudnut, Southern District of 
Indiana, Indianapolis Division, IP-87-37-C challenging the manner in which precincts in Marion 
County were created alleging that the precincts concentrated Afiican-American voters into very 
populous precincts thereby diminishing, by packing, the effectiveness of Afiican-American votes 
in both major political parties. The case was settled and precincts were redrawn. As a direct 
result of Mason, election reform was accomplished and in 1992 the political precincts were 
redrawn in a way to create more equally populous precincts. 

In 1 992, a group of Marion County Afiican- Americans filed Hines v. Marion County 
Election Board, Southern District of Indiana, Indianapolis Division, IP-92-1727-C and Warren v. 
Washington Township Board, Southern District of Indiana, Indianapolis Division, IP-92-1479-C, 
which challenged the manner in which members of the Township Boards were elected. Board 
members were elected at-large from the township as a whole with no subdistrict residency 
requirements. As a direct result of the litigation, election reform was enacted by the legislature, 
and in 1996 members_^of the township boards will be elected from seven (7) single-member 
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districts rather than three (3) members at-large from the township. (See Entry of 27 September 
1 995 in Hines v. Marion Coimty Election Board). 

Between 1971 and 1994 there were modifications of single-member Marion County- 
Indianapolis City-County Cotmcil district boundaries to assure white domination of special 
taxing districts, called Special Service District Councils, that control police and fire services, and 
prevented black "council members from obtaining a working majority on the Special Service 
District Councils." Between 1971 and 1994 the State of Indiana modified the membership 
requirements for participation on the Special Service District Councils to assure white 
domination and prevent African-American "council members from obtaining a working majority 
on the Special Service District Councils." In 1971, 1975, and 1981 Indianapolis African- 
Americans could have constituted effective voting majorities in six (6) City County Council 
districts. 

In 1971, 1975, and 1981, after the enactment of Unigov, the City-County Council enacted 
racially discriminatory districting ordinances for the City-County Council which packed African- 
Americans into four (4) City-County Council districts and "cracked" the balance of the African- 
American population into districts where they constituted sizable, but ineffective, voting 
minorities. Indianapolis African-Americans could have constituted effective voting majorities in 
six (6) districts. In 1987, a group of African-Americans filed Murray v. Hudnut, later renamed 
Baird v. Indianapolis, Southern District of Indiana, Indianapolis Division, IP-87-1 11 C which 
alleged that the 1981 Council redistricting violated §2. In 1990, the City County Council entered 
into a consent decree in the Baird case in which it agreed to redistrict one year and one election 
earlier than Indiana law required. The Federal District court held that it "could almost take 
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judicial notice of the fact of such discrimination. Indeed, the evidence on this point admitted at 
the hearing went largely unrebutted." The Coiat also observed that the 1981 districting scheme 
which provided for only four (4) A&ioan-American majority districts would have "been subject 
to very serious Voting Rights Act challenges." (Baird, Entry of April 25, 1991, at 24). 

Thus, in 1 99 1 , for the first time in the history of Indiana, African-American residents of 
Marion County were permitted to elect members of the City County Coxmcil from non- 
discriminatory single-member districts. These districts came about only as a result of litigation, 
Unigov "consolidated" political aspects of the county in a way which left the white 
controlled govermnental structures intact. Unigov "consolidated" political aspects of the county 
in a way which demolished governmental structures that were Afiicaa- American controlled or 
that were significantly influenced by African-Americans, hi the recent past, the Indianapolis 
Police Department would park patrol cars outside polling places on election day in an attempt to 
intimidate and suppress Black voter turnout Election recounts have targeted inner city precincts 
and had the effect to intimidate minority voters and minority precinct workers. 

There has never been a Republican nominee for a countywide executive or administrative 
office in Marion County who was an African-American in Marion County. The Republican Party 
has never slated an African-American for a Small Claims Court Judgeship in Marion County. 

Democratic Party has only twice nominated an African-American for a Small Claims 
Court Judgeship in Marion County, Marion County Democrats and Marion County Republicans 
rarely nominate an African-American to be their candidate in a white single-member district. 
With only one exception, the only time Republicans will nominate and African-American for a 
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major office is if the Republican has little or no choice of winning. [See, Evan Bayh v. Marvin 
Scott, U.S. Senate 2004] 

There has been a lack of proportional representation in electing City County Councilors 
fiom districts. There has historically been a lack of proportional representation has occurred in 
electing the General Assembly delegation in Marion County that has only recently been 
remedied. Prior to 1999 there has never been a candidate of choice of Afiican- American voters 
elected at-large candidate to the City-County Council. There is only one Afi-ican- American 
Township Assessor out of nine. There is are two Afiican-American Township Trustees out of 
nine. 

No Afiican-American has ever been elected to the Beech Grove City Council. No 
Afiican- American has ever been elected Beech Grove City Mayor. No African-American has 
ever been elected Beech Grove City Clerk Treasurer. No African- American has ever been 
elected to an office of Beech Grove City government. No Afiican-American has ever been 
elected to the Speedway City Council. No Afiican-American has ever been elected Speedway 
City Mayor. No Afncan-Araerican has ever been elected to an office of Speedway City 
government. No African-American has ever been elected to the Southport City Council. No 
Afiican-American has ever been elected Southport City Mayor. No Afiican-American has ever 
been elected to an office of Southport City government. 

The following township governments do not employ African-Americans in numbers 
equal to their percentage of their population in the township. 

a. Decatur Township; 

b. Franklin Township; 

c. Lawrence Township; 

d. Perry Township; 
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e. Pike Township; 

f. Warren Township; 

g. Washington Township; 

h. Wayne Township. 

The following excluded city governments do not employ African-Americans in numbers 
equal to their percentage of their population in the township: Beech Grove, Lawrence, Southport, 
Speedway. These cities and the townships in Marion County would have been dissolved and 
their functions absorbed into the new city/county government if not for the politics of race. 

Taken together as a whole, township governments in Marion County do not employ African- 
Americans in numbers equal to their percentage of their population in the county. 

The white political majority in Indiana and Marion County has a history of using voting 
devices to dilute the voting efficacy of ethnic, and racial, minorities dating back to 1849. See, 
Bryant v. Whitcomb, cited above at 1292, fir. 1. 

Both major political parties in Marion County have candidate slating processes which 
includes fees and which historically have been closed to African-Americans, especially the 
Republican slating process. This slating fee affects the African-American community more than 
the majority white community from seeking or obtaining a party's endorsement. The effect is that 
African-American candidates are selected by white political leadership. 

For example, the Republican party has never nominated an African-American for a 
countywide executive or administrative office. The Republican Party in the City of Lawrence has 
never slated or nominated an African-American to a city elective office. 

In the first Unigov election [1971] John Neff, the Democratic nominee, used a "white 
picket fence" campaign in an attempt to appeal to white suburban Republicans by clearly 
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implying his opposition to school desegregation. Richard Lugar was his opponent who had been 
instrumental in excluding the township schools from consolidation under Unigov. 

The exclusion was undoubtedly based, at least partly, upon his 1966 experience in which 
he, as a member of the Indianapolis Public School Board, had proposed that the eleven school 
districts of Indianapolis and Marion County be consolidated. The public reaction was so 
overwhelmingly negative and hostile that Lugar withdrew his proposal having learned at 
minimal expense the depth of sentiment in metropolitan Indianapolis for the segregationist racial 
status quo. See, The Indianapolis Experience: The Anatomy of a Desegregation Case, 9 Indiana 
Law Review 897 (1976) at 930 fe. 195. 

In 1990, the white Republican candidate for sheriff, Joseph McAtee, made special 
targeted mailings of campaign literature naming his African-American opponent, something 
candidates rarely do unless naming their opponent works to their advantage and including a 
photograph, black and white and grainy. 

In 1992, the Republican candidate for Attorney General, Timothy Bookwalter, a white 
male, drove around small town Indiana with a full color standup photograph of his Afiican- 
American female opponent in a clearly race baiting campaign. 

Lack of proportional representation has occurred not only on the Smalt Claims Court 
benches, but also on all Township Boards; the City-County Council of the City of Indianapolis 
and the County of Marion; the Indiana General Assembly generally; and the Marion County 
delegation specifically; and the City of Lawrence and all other elective offices in Marion County. 
Prior to 2002 there was only one (1) African-American Township Constable. 
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Except for the County Sheriff in 2002, in which the Democratic candidate, an African- 
American who was extraordinarily popular and a much-honored U.S. Marshal who had handled 
an extremely well reported foreclosure action that had a potential for tragedy in a very skilled 
way, beat the extraordinarily unpopular white Republican candidate, who only a year later lost a 
mayor’s race in which he was the incumbent, no African-American has ever been elected to a 
county-wide administrative or executive offrce such as mayor, treasurer, auditor, prosecutor, 
clerk, recorder, assessor or coroner. 

Local governments in Marion County, especially excluded city and township 
governments, are singularly non-responsive and show a significant historical, and contemporary, 
disparity in the distribution of all types of governmental services by race in Indianapolis. 

African-American areas of Indianapolis receive inferior city services such as street and 
sidewalk cleaning, street and sidewalk repair, fire protection, police protection, flood control, 
and storm sewers. The almost complete inability of African-Americans to obtain employment 
with township governments is further evidence of systematic racial discrimination. For example, 
as recently as 1998 neither Washington nor Lawrence Township employed any African- 
Americans in their administrative offices (out of 19 and 9 employees, respectively). As of 1 996, 
the Lawrence Township Fire Department had only three African-American employees out of 84, 
and the Washington Township Fire Department has only three African-Americans out of 130 
employees. See, "Stipulation of Lawrence and Washington Townships Regarding Administrative 
and Fire Department Employees. Thus, out of an aggregate employment in the two townships of 
242 employees, 6 employees (less than 3%) are African-Americans, despite the fact that the 
African-American population in those townships is nearly 25% of the total population. African- 
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Americans continue to suffer from the legacy of official and private racial discrimination, which 
contributes to their lack of equal access to the political processes within township government in 
Marion County. Both the Indianapolis Police Department and the Indianapolis Fire Department 
operate under an affirmative action decree. 

It is only due to litigation that any of the racially and partisan-discriminatory electoral 
structures in Marion County have been changed. But for the Voting Rights Act none of the 
advances would have occurred. The plantation would still exist. 

Thank you for providing me the opportunity to present this. 

Steve Laudig 
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Prepared Statement of the Honorable Gwen Moore, Member of Congress, 
BEFORE the NATIONAL COMMISSION ON THE VOTING RIGHTS ACT, JULY 22, 2005 



The Honorable Gwen Moore (WI-04) 

Testimony for the National Commission on the Voting Rights Act 
Midwest Regional Hearing 
Friday, July 22,2005 

I would like to extend warm greetings to the National Commission members, esteemed panelists and attending 
guests of the National Commission on the Voting Rights Act Midwest Regional Heming. I apologize that I am 
not able to attend in person, since I must remain in Washington, DC today as Congress is in session. 

I’d first like to commend the Lawyers Committee for Civil Rights Under Law and the other leading civil rights 
organizations that created the National Commission on the Voting Rights Act. Since the last reauthorization of 
the Voting Rights Act in 1982, the tactics used to disenfranchise minority voters has sunk to a new and 
disgraceful level. 

Milwaukee has the largest number of African-Americans in the state of Wisconsin, which has been a swing vote 
state, especially in the 2000 and 2004 presidential elections. The state has been the breeding ground for new 
tricks to efiectively disenfranchise African-Americans, who are a critical and decisive voting bloc there. 

Prior to 2000, a Wisconsin state statute enabled election inspectors to challenge electors by asking them 
questions that had nothing to do with their eligibility to vote. In the 1996 Milwaukee mayoral race, when m 
African-American county sheriff challenged the white incumbent, the election inspectors, under the mayor's 
authority, resurrected these archaic statutes to challenge black voters. Inspectors were asking questions like 
“Do you plan to file an income tax in this ward?”; “Are you married?”; or “Do you live with your parents?” 
They were using a state statute as a means to justify asking these condescending and belittling questions. With 
Considering Milwaukee’s high unemployment rate among Africiui-Americans, these questions, many of which 
directly or indirectly related to economic status, were clearly designed to suppress the vote. As people 
answered “no” to some of these questions, they were given the false perception that they were not eligible to 
vote. An election protection organization secured an injunction on election day to stop this clear voter 
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suppression strategy. Subsequently, as a StMe Senator, I authored legislation to revise the statue to specifically 
state what kind of questions could be asked of electors. 

In the 2004 election, with George Bush having lost the state by 5,000 votes in 2000, there were ail types of 
flyers targeted to black voters with misinformation designed to discourage them from voting in Milwaukee, 
which comprises most of my congressional district. For example, there was a flyer distributed by a fictitious 
group called the “Milwaukee Black Voter League.” As Chairman Julian Bond mentioned in his speech during 
the NAACP’s national convention in Milwaukee in July 2005, this flyer told black citizens they couldn’t vote 
for President if they’d already voted in an election that year. Of course, there had been a strong outpouring of 
votes for the mayoral race earlier that year. The flyer also told black citizens that a traffic violation made them 
ineligible to vote; that conviction for anything by anyone in a voter’s family made the voter ineligible, and that 
violating any of these restrictions would result in a prison term and the seizure of their children. 

There was also another flyer mailed that included extremely racist remarks toward black supporters of Senator 
Feingold. As a tasteless tactic of psychological warfare, the pejorative “N” word chided African American 
voters for their previous allegiance to the Democratic pol. Yet another flyer urged black voters to vote by noon 
with the confusing implication that voting was not possible after noon. 

Such tactics create a divisive and polarizing environment. Racial tensions in Milwaukee drew national attention 
as partisan combatants vied for the decisive African American vote. Hundreds of thousands of dollars were 
spent on radio messages to inflame African Americans about Teresa Heinz’s claim that she was African. The 
woman was bom and raised in Mozambique, but of course the ads neglected to mention that because their point 
was to create resentment that would discourage them from even bothering to vote. 

Another tactic we need to monitor closely is the potential requirement of voters to present a photo ID like a 
valid driver’s licen.se at the polls. In the minority communities of Wisconsin, there are a disproportionate 
number of people who either don’t have licenses or whose licenses are suspended or revoked. John Pawasarat 
from the University of Wisconsin - Milwaukee’s Employment and Training Institute conducted a first time 
study of the driver’s license status in Wisconsin by race/ethnicity, sex and geography. The study found that 
78% of young African-American males between the ages of 18-24 and 66% of young African-American women 
do not have a valid driver’s license. Fifty-seven percent of young Hispanic men and 63% young Hispanic 
women also do not have valid driving licenses. We have to make sure that this circumstance, which again 
relates more to economic status and the failure to pay fines rather than for traffic point violations, is not used as 
another method to disenfranchise minority voters. 
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We need to track and expose these tactics for what they are in order to continue to prove to the American 
majority that we are not living up to the true meaning of democracy. Every vote is not being considered. Every 
vote is not being counted. Here we are in 2005, and ^ years later underhanded tactics are still being taken to 
suppress the black vote, which further justifies the need for the Voting Rights Act. 

The most memorable disenfranchisement of minority voters during the 2004 election occurred right here in the 
Midwest region in Ohio. A recent report found that 28 percent of all Ohio voters and 52 percent of black voters 
said they experienced problems in voting. 

While we review provisions of the Voting Rights Act that are set to expire in 2007, it is vita! to evaluate our 
recommendations and their constitutional impact. During the NAACP Convention, Rev. Jesse Jackson noted 
that it is important for us not to fight to make provisions of the Voting Rights Act permanent. If Congress is 
forced to go back and renew parts of the Act periodically, then we always have the opportunity to review and 
improve these provisions based on the new underhanded tactics that might have arisen since the last renewal. 

I am a strong supporter and advocate of voting rights. As a cosponsor of H.R. 939 - the Count Every Vote Act, 
I am in support of requiring a voter-verified paper record, allowing citizens to register to vote on Election Day 
(Wisconsin has same day registration, but there is no national standard), improving security measures of voting 
machines and requiring that there be at least one voting machine at every polling station that meets the needs of 
disabled and language minority voters. I am in support of requiring states to act in a uniform and transparent 
manner when purging voters from state registration lists and establishing guidelines to provide for the 
prosecution of those who engage in deceptive practices to keep people from voting, As a cosponsor of the 
Democracy Day Act, I am also in support of making Election Day a legal public holiday. 

Because I have experienced the deceitful tactics used to undermine the black vote — 

Because 1 have witnessed the destruction and racial polarization these tactics create — 

Because I am passionately believe in the true power of democracy — 

I will continue to do a!! that I can to protect the voting rights of every American. 

I look forward to reviewing the final report of the National Commission on the Voting Rights Act and again 
commend the Commission for its great work. 
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Prepared Statement of the Honorable Barack Obama, Senator, submitted to 
THE National Commission on the Voting Rights Act, July 22, 2005 

SENATOR BARACK OBAMA 
STATEMENT FOR THE RECORD 
NATIONAL COMMISSION ON THE VOTING RIGHTS ACT 
MIDWEST REGIONAL HEARING 
JULY 22, 2005 

As the nation approaches the 40*’ anniversary of the signing of the Voting Rights 
Act by President Lyndon Johnson, it is time for the nation to look back and see how far 
we have come and at the same time recognize how far we have to go in our efforts to 
ensure every citizen the right to vote. 

It is remarkable to look back and think, just 40 years ago people like me were 
routinely prevented from exercising their most fundamental right as citizens - the right to 
vote. I think about a woman I met on the campaign trail last year. She decided to come 
to shake my hand and take a photograph. She is a wonderful woman. She was not asking 
for anything. I was grateful that she took time to come by. It was an unexceptional 
moment except for the fact that she was bom in 1894. Her name is Marguerite Lewis, an 
African-American woman who had been bom in Louisiana, bom in the shadow of 
slavery, bom at a time when lynchings were commonplace, bom at a time when African 
Americans and women could not vote. Yet, over the course of decades she had 
participated in broadening our democracy and ensuring that, in fact, at some point, if not 
herself, then her children, her grandchildren, and her great-grandchildren would be in a 
position in which they could, too, call themselves citizens of the United States and make 
certain that this Government works not just on behalf of the mighty and the powerful but 
also on behalf of people like her. 

The very fact that Marguerite Lewis, and so many people like her - and like me - 
are able to exercise the right to vote is in large part due to the Voting Rights Act and its 
implementation. So, on the 40"'' anniversary of this monumental legislation, I hope we all 
pause to appreciate what has been accomplished because of this law and why this Act 
must be reauthorized. 

At the same time, none of us can deny that the last two Presidential elections have 
had too many problems to say that there is nothing left for the Voting Rights Act to do - 
that we don’t need to reauthorize this law. When too many voters stand in long lines for 
hours, when too many voters cast votes on machines that jam or malfunction or suck the 
votes without a trace, when too many voters try to register to vote only to discover that 
their names don't appear on the roles or that partisan political interests and those that 
serve them have worked hard to throw up every barrier to recognize them as lawful, when 
too many voters will know that there are different elections for different parts of the 
country and that these differences turn shamefully on differences of wealth or of race, 
when too many voters have to contend with State officials, servants of the public, who 
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put partisan or personal political interests ahead of the public in administering our 
elections - in these circumstances, we have an obligation to fix the problem. So we must 
ask ourselves, what can we do to ensure that the nation’s laws, and the Voting Rights 
Act, help fix these problems. I hope these hearings help us answer that question. 

I am so pleased that so many brilliant minds have joined in the regional hearings 
to evaluate the issues surrounding voting and the Voting Rights Act, including my former 
colleague and good friend Judson Minor. I look forward to working with all of you to 
reauthorize the Voting Rights Act and ensure that the nation’s voting rights are 
strengthened and protected in the years to come. 
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Prepared Statement of Mark Ritchie, President, Institute for Agriculture 
AND Trade Policy, before the National Commission on the Voting Rights 
Act, July 22, 2005 

Testimony Before the Midwest Regional Hearing 
National Commission on the Voting Rights Act 

Mark Ritchie, President, Institute for Agriculture and Trade Policy 

My name is Mark Ritchie and I live and work here in Minnesota, serving as the President 
of the Institute for Agricu!ture.and Trade Policy. For the last two years I had the privilege 
of heading up National Voice, a non-partisan coalition of community, faith, and business 
organizations that organized the NOVEMBER 2 voter registration and Get Out the Vote 
campaign that operated in about two dozen states around the country. 

Thank you for this opportunity to provide testimony at this very Midwest regional 
hearing of the National Commission on the Voting Rights Act. On behalf of those of us 
from Minnesota and throughout the Midwestern region I want to express our appreciation 
for your efforts to hear from concerned people from all across this nation. 

Here in Minnesota, over 300 voter registration groups created the Minnesota Participation 
Project, pulling together a wide diversity of grassroots and community groups into an 
effective, non-partisan statewide voter mobilization effort, I am very proud of what we 
accomplished here in Minnesota and nationwide - with over 5 million new voters 
registered by the or^izations that participated in coordinated efforts. 

In the course of this work we became more fully aware of the many challenges that still 
remain to the full achievement of voting rights here in the US. Although we celebrate the 
40“' anniversary of the signing of the Voting Rights Act, there is still much to be done. 
Perhaps we can take some comfort in recent statements by the Chairman of the House 
Judiciary Committee who seems to understand what is at stake. In a recent speech to the 
National Association for the Advancement of Colored People's (NAACP) Convention in 
Milwaukee, Chairman Sensenbrenner summarized the challenges ahead in this way: 

“Our democratic system of government has as its most fundamental right the right of its 
citizens to participate in the political process. Adopted 135 years ago, the Fifteenth 
Amendment ensures that no American citizen's right to vote can be denied or abridged by 
the United States or a State on account of race, color, or previous condition of servitude. 

As far too many here know and have experienced, some government entities have not 
only been unfaithful to the rights and protections afforded by the Constitution, but have 
aggressively - and sometimes violently - tried to disenfranchise African-American and 
other minority voters.” 

From my perspective, his statement is accurate. Some government entities have not only 
been unfaithful to the Constitution they’ve used violence, harassment and intimidation to 
deny access to the polls to minority voters. This past year we were reminded of the 
murders of three young men doing voter registration 35 years ago in Mississippi. And 
while we may no longer be witnessing murder as a tactic to stop citizens from exercising 
their right to vote, we are seeing an upswing in subtler voter intimidation tactics. We 
need to stop intimidation in its tracks so that we never have voter registration volunteers 
murdered or threatened again. 
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to make voting instructions available in all common languages and additional provisions 
to help voters obtain assistance: if their inability to read, speak or understand English is a 
barrier to exercising voting rights. Our commitment to the equal opportunity to 
participate in the political process demands nothing less. 

The language issues remind us that we need to both re-authorize Section 5 and also to 
renew our commitment to full access to voting rights by reauthorizing the provisions of 
Section 203 to ensure that all citizens have available to them the kinds of assistance 
needed to ensure their full participation, regardless of their English proficiency. 

Section 203 of the Voting Rights Act has become a very important protection to our most 
vulnerable Americans. When a group of citizens cannot participate in our elections for 
whatever reason, it undermines the foundation of our democracy. Since 1975, section 203 
has afforded many new Americans the ability to partake in our democratic process, 
empowering them to make America their new home by electing their representative of 
choice. Today, there are over 450 jurisdictions mandated by section 203 to provide in 
language voting materials to at least one of the following community: American Indian, 
Asian American, Alaskan Native, and Spanish-heritage citizens. 

Although Minnesota is not currently covered by Section 203, Minnesota has a growing 
population of immigrants and refugees who are looking to make this state their new 
homes. In the twin city area, there are over 45, 000 Hmong Americans (according to the 
2000 US Census), many of them are U.S. citizens, many of them will become active 
citizens in a few years. As in many other communities across the U.S. we are relying on 
Section 203 to afford the same protection of their voting rights in the near future. The 
lack of language access should not prohibit any American from voting. 

Furthermore, we need to renew the expiring provisions of the Voting Rights Act. It 
should be pointed out that two recent 5-to-4 decisions of the U.S. Supreme Court have, 
unforhmately, thrown the legal standard to be applied in the preclearance process into 
some doubt. When Congress convenes to consider the reauthorization of Section 5, it 
should fix these new ambiguities with clear legislation. 

When jurisdictions subject to Section 5 submit proposed changes to their election laws to 
the attorney general or D.C. District Court for preclearance, they are required to show 
proof that the proposed changes do not make minority voters worse off. This standard 
was long understood to prohibit jurisdictions from implementing both purposefully 
discriminatory voting changes and those with a discriminatory (or “retrogressive”) effect 
But, in 1999, the Supreme Court issued a decision that effectively eliminated the 
“purpose” part of this test. This decision, in Reno v. Bossier Parish Sch. Bd. (2000), 
dramatically reduced the power of Section 5. 

Despite the plain language of Section 5 and the strong evidence that the school board in 
Bossier Parrish was acting with an unconstitutional intent to discriminate against black 
voters, the Supreme Court found no basis for an objection under Section 5. 
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forced to stand in long lines, as was the case in too many voting places last November, is 
one of the most effective ways to deny voting rights. 

Today we should give thanks to those who came before us and who had the courage to 
admit, like President Johnson, that government has a responsibility to ensure a well- 
functioning democracy. Renewal of the Voting Rights Act and ensuring full political 
participation by all voters should not be partisan issues. 

After all, the four previous extensions of the Voting Rights Act received strong bi- 
partisan support and were signed into law by four Republican Presidents, including 
Ronald Reagan who called the right to vote “the crown jewel” of American democracy. 

Fulfilling our commitment to build a healthy and well-functioning democracy requires 
going beyond simply re-authorizing the Voting Rights Act We must also be prepared to 
address myriad and new 21*' century challenges here in Minnesota and around the nation. 

To summarize my recommendations regarding expiration of those crucial sections 
of the Voting Rights Act that will expire in 2007, 1 believe Congress should: 

1. Re-enact the Section 5 pre-clearance requirements for 25 years, 
consistent with the time period adopted with the 1982 extension. These 
provisions directly impact nine states with a documented history of 
discriminatory voting practices and local jurisdictions in seven others 
by requiring them to submit planned changes in their election laws or 
procedures to the U.S. Department of Justice or the District Court in 
Washington, D.C. for pre-approval. 

2. Renew Section 203 for 25 years so that new citizens and other 
Americans who are limited in their ability to speak English can continue 
to receive assistance when voting. These provisions currently impact 
466 local jurisdictions across 3 1 states. 

3. Renew Sections 6-9, which authorize the attorney general to appoint 
election monitors and poll watchers. 

4. Provide for the recovery of expert fees in voting rights litigation. 

5. ' Enact language that restores the original intent of Congress as expressed 

in the 1982 reauthorization and repairs the damage done by two 
narrowly decided U.S. Supreme Court decisions which fundamentally 
weaken the administration of Section 5: Reno v. Bossier Parish Sch. Bd. 
(2000) and Georgia v. Ashcroft (2003). 

Thank you again for this opportunity to provide testimony and for your excellent work to 
ensure that the Voting Ri^ts Act is both re-authorized and renewed. I look forward to 
reading the final report of this Commission and on celebrating both the 40"' anniversary 
of the original enactment of this historic law but also the introduction and safe passage of 
a stronger and forward-looking Voting Rights Act. 

July 21, 2005, Minneapolis, Minnesota 

Mark Ritchie, President, Institute for Agriculture and Trade Policy (mritchie@iatp.org) 
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Prepared Statement of Elona Street-Stewart, Chair, St. Paul Board of Edu- 
cation, BEFORE the NATIONAL COMMISSION ON THE VOTING RIGHTS ACT, JULY 22, 
2005 


V oting Rights Act of 1 965 Reauthorization Hearing 
Elona Street-Stewart - July 22, 2005 


Thank you for the opportunity to present today. My name is Elona Street-Stewart and I 
am Chair of the St Paul Board of Education. In addition, I am program staff for Racial 
Ethnic Ministries and Community Empowerment for the Synod of Lakes and Prairies, a 
middle governing judic^ory of the Presbyterian Church USA. My service area is WL 
MN, lA, NE, SD, ND, and the northeast comer of Montana - the Ft Peck Indian 
Reservatioa I travel this area ftom east to west, north and south and engage in 
community relationships of small and large proportions, particularly with American 
Indian, historic racial ethnic, and immigrant/rei^ee groups. 


Key sections of the Voting Rights Act of 1 965 are set to expire in 2007. As a high school 
student I experienced the passage of the VRA as cause for celebration within the African 
American community and civil rights organizations across the nation. It now appears that 
135 years after the 15“' Amendment to the US Constitution and 40 years since die 
passage of the VRA, the right to vote is not secure for those communities of people 
recognized by our nation’s courts to have suffered discriminatory actions prior to 1965, 
such as racially motivated violations and voting irregularities. 

The results of the 1990 and 2000 Census brought a realignment of voting districts 
through a congressional redistricting process. For the first time, significant numbers of 
Aftican American and Latino officials were elected from new districts where there were 
sizable populations of people of color. However, since then the numbers have not been 
sustained or increased nor have elections produced a horizontal widening of the diversity 
of candidates and elected representatives. The reassigned residents as citizens are not 
significantly aware or solicited for strategic planning or comparative analysis of the 
impact of the changes in district geographical dimensions, economic transitions or 
demographic variances. 

There are likely to be changes of 2-3 justices on the Supreme Court over the next few 
years. Since the Court has not always found in favor of minority voting tights, it is 
important to address these issue legislatively in order to accomplish fait and equitable 
protection to America’s right to vote by its citizens. This should protect the rights of 
American Indians, people of color, those in poverty or injimctive relief to eligible 
individuals previously convicted of a criminal offense uiiess such person is serving a 
felony sentence in a correctional institute or facility at the time of the election. 

I offer a description of an incident that happened on the Red Lake Nation in 2004 as 
follows: 
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Although there were several attempts to suppress the Native American vote in Minnesota 
in 2004, what happened in Red Lake was the most blatant. The Red Lake Nations is the 
only closed Indian Reservation in Minnesota and in theory anyone who is not a Red Lake 
tribal member should get permission ftom the tribe before coming onto their reservation. 
On Election Day that did not happen and several party sponsored challengers showed up 
on the reservation before the polls opened. There are four voting precincts on the Red 
Lake Reservation. The Ponemah precinct is were the major issues occurred. A 
Republican challenger showed up in Ponemah, first he started questioning and 
intimidating the election judges, he then started to intimidate the voters by arbitrarily 
challenging individuals who were standing in line to vote. Some potentid voters left the 
precinct because of this challengers antics. The Red Lake Tribal Police Department was 
called to observe the situation. However, this challenger’s behavior worsened once the 
officers arrived. He continued to disrupt the voting process and eventually the Tribal 
Officers were forced to remove him from the precinct and escort him to the reservations 
border. 

A few things to note: 1. According to one electionjudge up until this election no 
challenger had ever showed in Red Lake during an election, 2. Red Lake is the only area 
in the state where all of the election judges are native ( and nearly the entire voting 
population is Native), 3. Some of the challengers that showed up in Red Lake were from 
out-of-state )according to one of the election judges, the challenger at Ponemah was a 
lobbjdst from DC), 4. The other two challengers (one republican and one Democrat) that 
showed up in Red Lake only observed and did not disrupt the voting process (the 
challenger at Ponemah as Republican). This incident made the national news (CNN). 
Louann Crow was the Red Lake tribal member and electionjudge who testified in the 
Senate. 
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Prepared Statement of Alice Tregay before the National Commission on the 
Voting Rights Act, July 22, 2005 

TESTIMONY OF ALICE TREGAY - REAUTHORIZATION OF THE VOTING 
RIGHTS ACT 

As a member of the Rainbow/PUSH Coalition, an organization, founded by the Reverend 
Jesse Jackson aimed at social change and justice for all Americans, I have experienced 
firsthand the problems facing many African-Americans in seeking to exercise their right 
to vote. These problems often cannot be solved by organizations such as Rainbow/PUSH 
alone, as we need the laws of the federal government to offer protection to Americans 
seeking to vote for the officials of their choice. Without legislation such as the Voting 
Rights Act, we cannot ensure justice and equality for all Americans in the exercise of 
their Constitutional rights. The problems concerning districting of the wards in Chicago 
and barriers to voting access in Chicago illustrate how important the Voting Rights Act is 
to preserving African-Americans' right to vote. 

Redistricting 

The City of Chicago has had more than its share of problems concerning mapping of 
voting wards. The city is broken down into various Wards, and each ward elects an 
"alderman," which aldermen collectively serve as an equivalent to a city council. In the 
mid-1980s, a suit was brought against the City of Chicago regarding the alderman wards, 
as African-Americans in Chicago's wards were not being adequately represented. Due to 
the lack of majority African-American wards, it was very difficult to elect African- 
American aldermen, or even to elect the candidate of the African-American population's 
choice. 

The federal court in Illinois ordered that the city's wards be remapped to create a larger 
number of African-American majority wards. The maps were redrawn in 1985, creating 
2 majority black wards, for a total of 19 African-American wards. As a result, both 
African-Americans and Latinos were more fairly represented in Chicago's aldermen 
wards - two additional African-American aldermen and two Latino aldermen were 
elected in special elections. One of these Latino aldermen is now an Illinois United 
States Congressman, Congressman Gutierrez. 

Although the 1985 Chicago redistricting resulted in a fairer representation of minorities 
in Chicago elections, the population has changed, and the wards in Chicago have again 
been mapped in a manner that results in an unequal and unfair representation of African- 
Americans. The wards are oddly drawn in a manner that "packed" too many African- 
Americans into wards. Certain Chicago wards contain almost 95% African-Americans, 
even though a ward need only be about 65% African-American to ensure that the 
African-American population of that ward be able to elect the candidate of their choice. 
Rather than "packing" large numbers of African-Americans into a single ward, the ward 
maps could be and should be re-drawn to include a greater number of wards for greater 
minority representation. This has not been done, seemingly to prevent a greater number 
of African-American and Latino aldermen from being elected to office. The local 
government does not seem willing to fix this problem, as the incumbent aldennen are 
more likely to maintain their position under the present ward maps. Federal action and 
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protection is needed in order to ensure fair and equal representation of all of Chicago's 
residents, and to remove the obstacles that are posed to minority candidates under the 
current districting scheme. 

Barriers to Voting 

In both the 2000 and 2004 elections, the voting status of many African-Americans in 
Chicago was challenged, and many Afncan-Americans lost their votes in these elections. 
This group faced challenges to registration - the voting registration form was difficult for 
many to fill out completely, and the forms were rejected if they were not filled out 
completely and accurately- as well as challenges to their right to go to the polls and cast 
votes. Many African-Americans are wrongly removed from the voting rolls, purportedly 
because they no longer live at the address that is listed on their voting registration, despite 
having lived in the same house for many years. 

As noted in an October 2004 article in The Chicago Reporter, "In the March [2004] 
primary, 13,424 voters in majority black wards who were incorrectly challenged took the 
extra steps at the polls to restore their voting status, compare with 3,745 voters in 
majority white wards and 2,006 in majority Latino wards. Those who did not have 
enough identification either had to go home to get it or used provisional ballots." Rupa 
Shenoy, A Challenging Election, The Chicago Reporter, Oct., 2004, available at 
<http://www.chicagoreporter.eom/2004/10-2004/vote/votel.htm>. 

An example of how Afiican- Americans are disenfranchised due to sloppy, incorrect, or 
inappropriate application of voting laws or procedures concerns a resident of Chicago 
named Joelle, who told me of her plight in the hopes of preserving her vote. Joelle has 
lived in her Chicago home for many, many years. In both the 2000 and 2004 elections 
Joelle went to her polling place to cast her vote, as she had done many times before. 
However, in both 2000 and 2004, she was told at the polling place that she was not on the 
voting rolls and was not entitled to vote. Although this seemed impossible to her, as she 
had not moved, her polling place had not moved, and she was an active voter for many 
years, Joelle responded that she would then cast a provisional ballot in 2004. After the 
election, she was told by the Board of Elections that her provisional ballot was not 
counted. No reason was given. 

In the 2000 presidential elections, many Chicagoans' votes were lost or subject to 
"falloff." Of the 1 ,027,627 votes cast in Chicago, only 9555,261 were counted - this was 
a loss of 72,366 votes (7.04% of the votes cast). See Statement by Lance Gough, 
Executive Director Board of Election Commissioners for the City of Chicago, 
available at <www.eac.gov/docs/ June%203%20Punch%20Card%20- 
%20Lance%20Gough.doc>. Many, if not most, of these lost votes were cast by African- 
Americans. 

The Voting Rights Act is essential to protect the rights of minority voters, and as 
demonstrated by the problems faced by Afncan-American voters in Chicago, is still as 
necessary today as it was years ago. Problems in access to voting still exist for many 
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minorities, and the Voting Rights Act provides a means to address the barriers faced by 
many minority voters or would-be voters. I urge our lawmakers to reauthorize the 
provisions of the Voting Rights Act. 
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Prepared Statement of Ihsan Ali Alkhatib, Board President, Arab-American 
Anti-Discrimination Committee, before the National Commission on the 
Voting Rights Act, July 22, 2005 

Statement of Ihsan Ali Alkhatib 
Board President 

Arab-American Anti- Discrimination Committee 
Detroit Chapter 

Before the 

National Commission on the Voting Rights Act 
My 22, 2005 


Introduction: 


Good afternoon. My name is Ihsan Ali Alkhatib. I am and an attorney in private 
practice and the President of the Detroit Chapter of the American- Arab Anti- 
Discrimination Committee (ADC). I live in Dearborn, Michigan, which is a suburb of 
Detroit. Greater Detroit has the largest concentration of Arab Americans in the United 
States. 

I appear before you on behalf of the ADC-MI Regional Director, Mr. hnad 
Hamad, who imfortunately was unable to appear due to a previous connnitment. As I’m 
sure many of you are familiar with, the ADC was founded in 1980 by U.S. Senator James 
Abourezk, and is the largest Arab American grassroots civil ri^ts organization, which 
welcomes people of all backgrounds, faiths and ethnicities as members. It has members 
in all 50 states, and it’s national headquarter is based out of Washington, D.C. 

Arab Americans suffer from Discrimination: 


Arab Americans, as a minority, face discrimination. However, the irony is that Federal 
law does not consider Arab Americans as a minority. In fact, we are considered White 
when actually we face the discrimination lhat Black and other non-white communities 
face. Furthermore, this discrimination intensified in the aftermath of the September 1 1 
terrorist attack on the US. 

In the year following the terrorist attacks on September 1, 2001, the following hate 
crimes and discrimination were documented by ADC’ : 

- There were over 700 violent incidents reported targeting Arab Americans, or those 
perceived to be Arab Americans, Arabs and Muslims in the first nine weeks following 
the attacks. Unfortunately, this included several murders. 

- There were 165 violent incidents from January 1-Octoher 1 1, 2002, which was a 
significant increase over most years in the past decade. 

- There were over 80 cases of illegal and discriminatory removal of passengers fi-om 
aircraft after boarding. These incidences actually occurred before the aircraft took 
off, and was based on the passenger’s perceived ethnicity. 


‘ Report on Hate Crimes and Disoriniinatioii Against Arab Americans: The Post-September 1 1 Backlash 
September 1 1, 2001-Octoher 1 1, 2002 
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- There were over 800 cases of employment discrimination against Arab Americans, 
which was approximately a four-fold increase over previous annual rates. 

- And lastly, there were numerous incidents of denial of service, discriminatory service 
and housing discrimination. 

Having said that, I speak before you regarding the fundamental right to vote . 

The Preamble of the Constitution of the United States reads: 

“We the people of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquility, provide for the common defense, 
promote the general welfare, and secure the blessings of liberty to ourselves and 
our posterity, do ordain and establish this Constitution for the United States of 
America.” 

The American form of government is a system of dual sovereignty- the federal 
government and the state governments are sovereign. However, ultimate sovereignty is in 
the American people. Voting is how the people of the United States exercise this 
sovereignty. 

The right to vote is guaranteed in the Fourteenth and Fifteenth Amendments of 
the US Constitution. However, despite the lofty promises of the Declaration of 
Independence and our Constitution, our reality in this country is that belief in noble ideals 
has coexisted with unconscionable practices of discrimination. When it comes to the right 
to vote, it has been a struggle to enable minorities to exercise this right. To deal with this 
reality, Congress passed the landmark 1965 Voting Rights Act to provide the tools 
necessary to enforce the voting guarantees of the Fourteenth and Fifteenth Amendmaits 
of the US Constitution. In fact, it was President Lyndon Johnson, on signing the Voting 
Rights Act on August 6, 1965, that stated: 

“The Act flows Irom a clear and simple wrong. Its only purpose is to right that 
wrong. Millions of Americans are denied the right to vote because of their color. 
This law will ensure them the right to vote.” 

I would like to present an example of voting discrimination that occurred in the 
city of Hamtramck: 

As I stated previously, even before the September 1 1th attacks, Arab Americans 
and those perceived to be Arab Americans were subject to discrimination. An example of 
discrimination occurred in Hamtramck, Michigan, in 1999. 

Hamtramck is a small town in Wayne County, Michigan. The Hamtramck 
Chamber of Commerce describes the city as follows: 

“Hamtramck has been a destination and become home for many immigrants to the 
United States for most of this century. Originally established in 1798 as the 
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township of Hamtramck, in what was then part of the Northwest Temtory, 
Hamtramck was organized as a village in 1901 . While a quiet farming town at the 
turn of the century, the population soared during 1910-20, when it was the fastest- 
growing community in the nation, spurred by the booming automobile industry. 
Thousands of immigrants, mostly of Polish and other European descent, settled 
here. Today, immigrants from all over the world continue to settle in Hamtramck, 
enriching our community with their cultures and customs.”^ 

The incident that resulted in the involvement of the US Department of Justice in 
November 1999 is rooted in the fact that immigrants “from all over the world” came after 
the immigrants from Polish and European descent. The increasing numbers of non- 
European, non- Polish immigrants had an effect on the city of Hamtramck. In a 
democracy, demographic change translates into political power. A few members of the 
established community wanted to make sure that the demographic change does not 
translate into a sharing of political power with new comers “who are not like us.” 

On November 2, 1999, Hamtramck held a general election for the municipal 
offices of mayor, city council and city clerk. There were a number of dark-skinned 
citizens of Hamtramck wanting to vote, but were harassed by individuals that wanted to 
keep the election “pure.” 

Under Michigan law, political parties and citizen groups have the right to 
designate “challengers.” M.C.L. Section 168.730. “Challenges” are individuals who have 
the right under Michigan election laws to observe the electoral process and challenge the 
eligibility of a person to vote. The challenger must have good reason to believe the 
individual is not a registered voter. MCL Section 168.733. 

In October of 1999, a group called “Citizens for a Better Hamtramck” (“CBH”) 
registered with the City Clerk of Hamtramck to provide “challengers” for the November 
1999 general election. CBH stated in its registration, the goal was keeping the election 
“prue.” Also during that same election, another group called the Committee to Re-elect 
Mayor Zych (the Zych Committee), registered to provide their own “challengers.” 

In Michigan, a challenger may contest a voters’ eligibility on the ground of 
citizenship, age and/or residency. At the November election of 1999, more than forty 
voters in Hamtramck were challenged by CBH on the ground of their “citizenship.” The 
challenged voters had dark skin and distinctly Arab/Muslim names such as Mohamed, 
Ahmed, and Ali. Although a number of the challenged dark-skinned voters produced US 
passports as proof of citizenship, which is conclusive evidence of citizenship, members of 
CBH were not satisfied, and the election inspectors required citizenship oaths as a 
prerequisite to voting. No white voters were challenged for citizenship and required to 
make an oath before being allowed to vote. The City did not prevent the challenges on 
the basis of color and surname from continuing. Moreover, the chairperson of one 
election precinct directed election inspectors to the effect that anyone who “looks Arab” 
must show a driver’s license and voter registration card. 


* www.hamtramck.coin 
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The Attorney General of the US filed action against the city of Hamtramck for 
violating Sections 2 and 12 (d) of the Voting Rights Act of 1965.^ This action resulted in 
the following actions: 

1 . The city was to establish a training program to train election officials and 
private citizens regarding the proper grounds for election challenges; 

2. The city was to train election officials to remove challengers who appeared to 
be discriminating against voters based on their race, color or ethnicity; 

3. The city was to provide notices in English, Arabic, and Bengali to inform 
voters regarding these procedures; 

4. And lastly, the city was to provide bilingual workers on election day. 

According to hnad Hamad, ADC-MI Regional Director, “the involvement of the 
Department of Justice was most welcome and restored the community’s faith in the 
system. It reassured them that their right to vote is backed by the enforcement power of 
the United States.” According to Mr. Hamad, the Department of Justice made sme to 
involve community organizations in the process. 

Wayne County criminally prosecuted those who were harassing the voters on the 
basis of a Michigan common law. Community activist, and Wayne County lead attorney, 
Mr. Abed Hamoud, stated that the decision to criminally prosecute the harassers was not 
an easy routine decision. In fact, Wayne County prosecutor at the time, John O’Hair, 
wanted to send a strong message that the county would not tolerate such actions. To Mr. 
Hamoud’ s recollection, it was the only prosecution of its kind under an obscure Michigan 
conunon law section. 

In Conclusion, despite more than four decades passing since the enactment of the 
Voting Rights Act, discrimination is still a reality of American life. The following 
provisions of the Voting Rights Act are scheduled to expire in 2007: 

1 . Section 5 preclearance provisions, 

2. Section 203 bilingual ballot access protections, 

3. and the examiner and observer provisions that authorize the Department of 
Justice to appoint an examiner or observers to any jurisdiction covered by 
Section 5. 

We urge that these provisions be expanded in scope to include areas with 
concentrations of Arab Americans. Our experience tells us that discrimination is still a 
reality of American life. We urge that the expiring provisions are expanded, strengthened 
and made permanent. As our regional director Imad Hamad always states “ rights are nice 
to have but the key is enforcement. All the rights in the world are worthless unless there 
is a strong serious enforcement mechanism behind them.” 

I thank you for allowing me the time to come before you. 


^ The United States of America v. City of Hamtramck, Case # 00-73541 
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Prepared Statement of Bradford Brown before the National Commission on 
THE Voting Rights Act, August 4, 2005 


Consideration of Miami-Dade County Florida for Inclusion in the Extension of the Voting Rights Bill 


Bradford E. Brown 
Aug 4, 2005 

Florida Regional Hearing 
National Commission on the Voting Rights Act 
Orlando, Florida 


Few locations have been identified in the national conscience with voter rights obstructions as Miami-Dade 
County Florida. The travesty of the 2000 election, the debacle of the 2002 primary and the immense effort 
on the part of watch dog organizations in the 2004 election is overwhelming... The 2000 election resulted 
in hearings in Miami of the U.S. Commission on Civil Rights (at which I testified) and their subsequent 
report, the U.S. Justice Department entering into a consent decree with Miami-Dade County concerning 
the treatment of Haitian Creole speaking voters, and a suit by the NAACP and supporting organizations 
against Miami-Dade County also resulting in a consent decree. The laer was signed too late to impact the 
2002 mid term and gubernatorial elections. 

Since that time a new threat to Black voting empowerment has occurred. In the 1 990s a voting rights suit 
filed in Federal Court and a court decision rendered and then upheld by the 1 1* Circuit, which declared 
that at large elections to the Miami-Dade County Commission deprived minority votere of their right to 
representation. Now, there is a referendum to go before the voters to amend the County Charter to remove 
the executive powers of that Commission and give them to the County Mayor. A simple example of that 
imp^t will suffice for illustration of this impact. There are over 100 Advisory Boards and Committees in 
Miami-Dade County ranging from the Community Relations Board to the Hospital Trust. The mayor 
would be the sole selector of all of these positions. This removes the ability of the current 4 Black out of 
13 total Commissioners to ensure that their constituents have a voice. Currently there are efforts to adjust 
the Commission numbers and boundaries to enable Haitian American and non-Cuban Hispanic 
representation and the strong mayor would greatly dilute that impact as the County manager would become 
essentially a staff assistant to the Mayor and no longer report to the Commissioners. The mayor rather than 
the County Manager would have the power to hire, supervise and remove all Department Heads. 

To understand how this situation came to be, a little history is necessary. Through much of its history 
Miami-Dade County was predominantly an old south area despite the presence of tourism in some sections. 
Segregation was the law and custom. The Klu Klux Klan rode to discourage Black voting, including a 
major effort in 1939. With this background one might wonder why it did not meet the criteria for inclusion 
under Section 5 of the Voting Rights Act I in the first place. 

In the years following World War II, Miami boomed with persons moving to Miami, many of whom had 
served part of the War there. Tourism expanded as the middle class grew more affluent. Union 
conventions came to Miami as did national television shows like Jackie Gleason. Black entertainers began 
to appear on Miami-Beach although they could not stay overnight there. With the rise of the 1960s civil 
rights movement, Miami powers that be decided that if it followed the example of the Birminghams of the 
south their growing tourism industry could be greatly damaged. As a result a County Community Relations 
Board was established and desegregation tokenism was quickly agreed to, although not without a few 
bumps and disruptions. The civil eruptions in the Black communities of Miami came in the 1980s much 
later than in other areas. 

However the Anglo hegemony that ruled Miami in the 1950s and 1960s is gone. The Cuban refuges began 
arriving in die 1960s and after a hiatus in the 1970s exploded again in the 1 980s and continues to this day. 
More recently immigration of non-Cuban Hispanics has increased. Today the approximate population is 
40% Cuban Americans and the remainder divided approximately equally between non-Cuban Hispanics, 
Blacks and Anglos. The Black population has shifted, and now has large Caribbean components from both 
Haiti and the English speaking islands, 

When the single member district suit was filed Anglos still had a controlling vote. Now there are two 
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Anglo, 4 Black and 7 Cuban Commissioners. Both of the mayors elected under the current executive 
mayor system have been Cuban Americans. The residential segregation in Miami is such that the western 
half of the county is very heavily Hispanic and tends to vote Republican while the Black population is 
primarily in the eastern part just back for the water. Within those areas the Haitian population is 
concentrated in the more northeasterly portion. 


Highlights of the consent decrees agreed to by Miami-Dade County following the 2000 election are 
instructive. The County agreed to an equitable distribution of laptop computers amongst polling places. 
This arose because the telephone access to check on registrations so individuals could be directed to the 
correct polling place was essentially non-functional while the Hispanic dominated western areas all had 
laptops with immediate access! The consent decrees go into significant detail in addressing this issue 

Another agreement stated that a duly qualified official shall be stationed at the end of the line at poll 
closing time so that every voter in line at that time would be given the opportunity to vote. The closure of 
polling places in 2000 arbitrarily eliminated persons who had been in line prior to the closing time. This 
problem of persons being in line took place in predominantly Black precincts as the increase in registrants 
and turn outs brought numbers that the elections department was unprepared to handle. The lack of the 
laptops contributed to this. In the Hispanic areas they prepared for increases due to increases in persons 
becoming citizens etc but not in the Black areas. The problem was exacerbated because of the failure to 
provide assistance in Creole and the prevention of persons taking someone into the polling place to assist 
them. 

The Elections Department also agreed not to place signs stating that a photo ID was required to vote. Photo 
IDs have been shown nationwide to be less frequently held by Black voters, particularly tho.se who are iow 
income, and Miami is noted as one of the poorest cities in the country. 

In addition equitable staffing and equipping of polling places was stipulated. 

An outreach and education effort was also agreed to, and in 2004 that did take place. However it was not 
done fully in the manner I believe the consent decree called for, namely a specific effort involving the 
NAACP (named in the decree) and others to request specific input as per the decree, into any proposed 
changes. 

Also not fully carried out in our opinion, were the efforts to contact persons who file incomplete 
registration forms and those who had been wrongly removed from the voting lists by the State of Florida in 
2000 under the ruse of removing only ex-felons. 

These examples indicate clearly the differential treatment of Black voters by the Miami-Dade County 
election operations. This consent decree ends May 1 5 2005. 

The consent decree with the U.S. Department of Justice was based on allegations that Creole speaking 
voters at several precincts were denied assistance from persons of their choice and that oftentimes the poll 
workers providing assistance did not speak Haitian Creole. Even where persons were allowed to bring 
someone to assist them that person was limited to being allowed to explain the sample ballot and not 
allowed into the polling booth. There are nine pages of specific agreements to address this issue. The 
decree ends on December 3 1 , 2005. An issue of concern in the termination is the spreading out of the 
increasing Haitian population and the increasing number of individuals becoming citizens as the decree 
focuses on “Haitian” precincts. The number of precincts with increasing Haitian voters is growing. 

Of course it is recognized that the consent decrees make no stipulation of guilt. 

Since 2000 the Miarai-Election Reform Coalitions (MERC) was founded, which includes the Miami-Dade 
NAACP. It continues to work today. The 2000 primary was a debacle as the new machines failed, (worse 
in heavily Black areas). This likely cost former Attorney General Janet Reno the Democratic nomination 
for governor. As a result the County Commission took away all but the specifically legal requirements of 
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the Director of the Elections Department and put the County Manager in charge. And directed him to use 
whatever County resources were necessary for the November 2002 general election. MERC was very 
much involved in this effort. In addition a significant election protection effort was carried out on Election 
Day primarily by the NAACP and People for the American Way (PFAW). 

The County Manager removed the director of elections and hired a replacement approved by the County 
Commission. In the run up to the election MERC was very active, directly working with both the Elections 
Department and the County Commission. In the 2004 election there was a massive election protection 
effort run jointly by the NAACP and PFAW. Other groups also had monitoring activities. Teams of 
lawyers were poised to act immediately on any violations. The U.S. Department of Justice also monitored 
their consent decree and stood ready to go to other polls if problems were brought to them by the election 
protection workers. As a result things generally went smoothly on Election Day, but there were issues in 
the early voting. Early voting resulted in extremely long lines and these seemed to be the worst in Black 
areas, although precise data are not available. At one early voting site in a predominantly Haitian area, 
spurious challenges were made concerning persons giving assistance to voters and this held up voting so 
long that numerous persons left before voting. The Justice Department when contacted, resolved this with 
Miami-Dade’s Election Department and the problem did not re-occur. Nevertheless there were enough 
issues that the County Manager has since removed the Director of the Elections Department and replaced 
her with the approval of the County Commission. It should be noted that in most Florida counties the 
Supervisor of Elections is an elected official but in Miami our single member district commission assures 
that the Department Director can be held to be responsible to all areas. 

What of the future? MERC has been successful but how long can we rely strictly on citizen volunteers? 
The NAACP has been the member of the coalition with the greatest political clout, but the NAACP 
participates less in MERC’s week to week work due to the press of other issues such as educational equity, 
economic development and police behavior. The NAACP weighs in particularly when issues need to be 
brought before the County Commission. The tremendous Election Protection effort in Miami, with 
volunteers coming in from all over the country, especially lawyers, is not sustainable given country wide 
demands. 

Now the County is faced with a referendum that will destroy the executive power of the County 
Commission. History has shown that left alone as it was in 2000, the Elections Department will 
concentrate its resources on the majority (Hispanic primarily Cuban) areas to the detriment of minority 
Black voting precincts, particularly Haitian precincts. It has also shown that thanks to the presence of 
single member districts and the power of four Black Commissioners this emphasis can be shifted to better 
perform for minority areas if there is citizen pressure and continual vigilance. However citizens would be 
even more effective if the Justice Department were an ongoing presence as would occur if Miami-Dade 
was added to the counties covered under any extension the expiring provisions of the Voting Rights Act. 
We in the Miami-Dade NAACP believe that if we were currently covered by pre-clearance the obvious 
diluting of Black voting power provided by the single member districts ordered by the Federal Courts after 
a finding of discrimination, could compel the Justice Department to intervene. In the worst case scenario 
where the referendum passes, there would be even more need for the Justice Department to pre-dear future 
changes. Having the Mayor elected county wide, where Black voters are a distinct minority, would remove 
any significant influence of Black voters (the polarized voting in the first executive mayors race where a 
strong Black candidate was defeated by a solid Cuban vote supports this). The new strong mayor would 
not have the checks and balances of the Commis.sion as does the current executive mayor, and the new 
mayor would hire fire and supervise the Director of the Elections Department. Human nature and histoty 
makes it obvious over time that the emphasis of the Elections Department would be in providing efficient 
service to the majority and not in protecting the rights of Black voters. 
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Prepared Statement of Marlon Primes before the National Commission on 
THE Voting Rights Act, August 4, 2005 


2004 ELECTION PRESENTATION 


1. INTRODUCTION 

My name is Marlon Primes, and I am an attorney and the Vice President for Sections and 
Divisions of the National Bar Association (“NBA”). I was bom in Akron, Ohio, and 1 have 
practiced law in Cleveland for the past thirteen (13) years. I previously served as the president 
of the Norman S. Bar Association, which the NBA affiliate chapter in Cleveland, Ohio. 

During the 2004 presidential election, I volunteered for the Election Protection Program 
(“EPP”) and consequently passed out voter information outside of voting precincts in several 
inner-city communities in Greater Cleveland on November 2, 2004. Today, I would like to 
briefly testify in my personal capacity about some of my observations regarding provisional 
ballots and election challengers. 

II. PROVISIONAL BALLOTS 

At 6:00 a.m. on November 2, 2004, 1 arrived at an EPP station in East Cleveland, Ohio, 
to receive final instructions and to find out the location of my assignment. I was initially told to 
report to a precinct in an inner-city neighborhood on Cleveland’s Eastside, Later in the morning, 
I was reassigned to work in East Cleveland, which is a predominately African-American suburb 
of Cleveland that is also one of the poorest communities in Ohio. 

I served as a volunteer worker for EPP until about 5:00 p.m. During my lunch break, I 
voted in my precinct in Cleveland Heights, where I have lived for the past twelve ( 1 2) years and 
which has a large middle-class, African-American population. 
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Although my personal observations are limited to the precincts where I volunteered and 
voted, EPP supervisors frequently came by and monitored my EPP location and shared 
anecdotes about other local precincts. Moreover, I used my cell phone to frequently call local 
EPP headquarters, where I received updates about election day issues that arose. 

From 6: 15 a.m, - 9:30 a.m., the precinct that I was assigned to had a large voter turnout, 
as did some of the other inner-city precincts staffed by EEP volunteers. Many of us observed 
and received reports of a substantial number of provisional ballots being cast in East Cleveland 
and poor African-American neighborhoods in the City of Cleveland. This ultimately presented 
a number of problems because Ohio guidelines indicated that provisional ballots that were cast in 
the wrong precinct would not be counted. 

Although it may seem fundamental that every voter should know their correct precinct, 
many of my fellow EPP volunteers and I soon recognized that this is not as clear as it would 
appear. During the course of the day, we learned that many of the inner-voters were renters 
that moved several times since the last presidential election cycle and truly did not know where 
to vote. Also, many residents were assigned different voting precincts as a result of 
redistricting. 

Questions from voters revealed these facts throughout the day and enabled EPP volunteers and I 
to understand why the number of provisional ballots in the inner-city was so much higher than 
those in other areas. 

111. CHALLENGERS 

While serving as an EPP volunteer, I learned of the presence of election challengers that 
were sitting at tables near the voting booths with county election workers. In fact, in Cleveland 
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Heights, there were several challengers present. When I relayed this fact to a white attorney I 
was working on a case with, he indicated that he lived in a white, affluent suburb and that he nor 
any of his white friends ever saw a challenger present at their respective voting locations. 

IV. RECOMMENDATIONS 

A. Given the transience of some minority voters, examine whether provisional ballots 
should be counted when they are cast in the correct county, as oppose to the correct precinct, 

B. Examine how new computer technology can be utilized to immediately verify 
registration of prospective voters. 

B. Study the impact of challengers at voting booths and how they are assigned. 
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National Commission on the Voting Rights Act, Transcript of Southern 
Regional Hearing, March 11, 2005 
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2 

3 ****** 

4 PROCEEDINGS 

5 

6 PASTOR NETTLES; First of all, we want to thank you-all for coming 

7 and sharing. We, the pastor and members of Freewill Baptist Church, 

8 are just honored to have you here in our midst. And we're certainly 

9 grateful to each of you, and we just pray that your stay is most 

10 comfortable while you're here. Let us pray. 

11 {Opening prayer.) 

1^ )8AST0R NETTLES: I'm sorry. At this time, I'd like to introduce to 

J.3 you a member of the Commission staff, Jon Greenbaum, Jon is Executive 

14 Director of the National Commission on the Voting Rights Act and 

15 Director of the Voting Rights Project of the Lawyers' Committee for 

16 Civil Rights Under Law. As director of the Voting Rights Project, Mr. 

17 Greenbaum is responsible for the Lawyers' Committee efforts to secure 

18 racial justice and equal access to the electoral process for all 

19 voters. At this time, I'd like to present to you Jon Greenbaum. 

20 MR. GREENBAUM: Thank you. Pastor Nettles. Good morning, everyone. 

21 (Audience response.) 

22 MR. GREENBAUM: On behalf of the civil rights community, the 

23 Lawyers' Committee for Civil Rights Under Law created and organized 

24 the National Commission on the Voting Rights Act. We are lucky to have 

25 such a wonderful group of commissioners as well as panelists today. 

26 And at this time, I want to turn it over to the chair of the National 

27 Commission on the Voting Rights Act, Bill Lann Lee. 

28 MR. LEE: Thank you, Jon. First, on behalf of the Commission, I'd 

29 like to express our happiness to be here at Freewill Missionary 

30 Baptist Church. This is a church that was created in the 19G0s in the 

31 historic district of west Montgomery, Alabama. And we thank you, 

32 Reverend Nettles, for welcoming us to this wonderful sanctuary. And 

33 Freewill -- I'd just like to say that Freewill is not just a very 

34 impressive physical site; it is a vibrant church that fosters 

35 evangelical Biblical teaching, strong family involvement, community 

36 partnerships, and life-changing ministries. My name is Bill Lann Lee. 

37 I am a lawyer and a lifelong civil rights lawyer, and I'm also a 

38 former assistant attorney general for civil rights. I'd like to thank 

39 you for joining us for the first regional hearing of the National 

40 Commission on the Voting Rights Act during this 40“ anniversary 

41 commemoration of the Selma to Montgomery March. It is fitting that we 

42 begin our examination of the Voting Rights Act during this jubilee 

43 commemoration of the march from Selma to Montgomery, because it is 

44 that march which led to the passage of the Voting Rights Act. 

45 President Lyndon Johnson sent the Voting Rights Act to Congress just 

46 two weeks after Bloody Sunday and when the determination of Alabama's 

47 African-Americans to gain access to the ballot was met with such 

48 shocking violence. Bloody Sunday wakened the conscience of the nation 

49 to the struggles of African-Americans to the most basic right in a 

50 democracy: the right to vote. 

51 Alabama was at the forefront of this movement as civil rights leaders 

52 sought to enfranchise African-Americans in response to the horrific 
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1 bombings of the Sixteenth Street Baptist Church. That bombing killed 

2 four girls: Denise McNair, Cynthia Wesley, Carole Robertson, and Addie 

3 Mae Collins. It is in their memory and the memory of Johnny - of 

4 Jimmie Lee Jackson, whose death spurred the original march from Selma 

5 to Montgomery, that we are here to examine what is often cited as one 

6 of the most important pieces of legislation passed by Congress. The 

7 Voting Rights Act was signed into law in 1965 by President Johnson. 

8 The Voting Rights Act bans literacy -- literacy tests and poll taxes 

9 that had been used to deny blacks the right to vote and to speak in 

10 the political process; outlaws intimidation; authorizes federal 

11 monitors and observers; and creates various mechanisms to protect 

12 voting rights of racial and the language minorities. 

13 Some of the acts and provisions are permanent, such as Section 2, 

14 which is the general non-discrimination provision. I want to note 

15 specifically that what you may have heard -- what you may have 

16 misheard, which is that the Voting Rights Act somehow goes out of 

17 existence; that is not true. The right of African-Americans to vote is 

18 guaranteed by the 15th Amendment and is permanent. However, there are 

19 some special provisions of the Voting Rights Act that will expire in 

20 2007 unless they are reauthorized by Congress. In 2007, three major 

21 protections of the Voting Rights Act will expire unless Congress acts 

22 to reauthorize. First, Section 5 of the Act requires certain states, 

23 counties, and townships with history of discrimination against 

24 minority voters to obtain approval or preclearance from the United 

25 States Department of Justice or the United States District Court in 

26 Washington, DC, before they can make any voting changes, including 

27 redistrictings, changes to methods of election, and polling place 

28 changes. These jurisdictions must prove that the changes do not have a 

29 purpose or effect of denying or abridging the right to vote on account 

30 of race, color, or membership to a language minority. Second, Section 

31 203 of the Act requires that bilingual language assistance be provided 

32 in communities with a significant number of voting-age citizens who 

33 are limited English proficient. Four language groups are covered by 

34 Section 203: American Indians, Asian-Americans , Alaskan Natives, and 

35 those of Spanish heritage. Covered jurisdictions must provide language 

36 assistance at all stages of the electoral process. As of 2002, a total 

37 of 466 local jurisdictions across 31 states are covered by these 

38 provisions. Third, Sections 6{b), 7(b), 9, and 13(a) of the Act 

39 authorize the attorney general to appoint a federal examiner to 

40 jurisdictions covered by Section 5's preclearance provisions of good 

41 cause or to send the federal observer to any jurisdiction where a 

42 federal examiner has been assigned. Federal observers have been 

43 deployed every year from 1966 to the present, except for 1973, and 

44 about 25,000 observers have been deployed in 1,000 elections. From the 

45 initial passage of the Voting Rights Act in 1965, Congress has relied 

46 on an extensive documented history of discrimination in voting to 

47 justify the need for the special remedies of the Act and to ensure 

48 that these remedies are proportional to the problems the Act seeks to 

49 cure. The United States Supreme Court has made it clear that 

50 reauthorization of the expiring provisions of the Voting Rights Act 

51 must be supported by a record of discrimination in voting since the 

52 last comprehensive reauthorization in 1982. The non-partisan National 
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1 Commission of the Voting Rights Act was created by the Lawyers' 

2 Committee for Civil Rights Under Law on behalf of the civil rights 

3 community. The National Commission was created because, as I've noted, 

4 some important parts of the Voting Rights Act will expire in 2007. To 

5 reauthorize and satisfy constitutional standards, Congress will need 

6 to find an ongoing record of racial discrimination in voting. 

7 The National Commission is comprised of seven distinguished 

8 advocates, academics, legislators, and civil rights leaders who 

9 represent diversity that's such an important part of our nation. We 

10 are also fortunate to have two regional guest commissioners to join us 

11 today. In a few minutes, you will hear from each of the national 

12 commissioners as well as the guest commissioners. However, let me say 

13 that the Commission has two primary tasks: First, to conduct regional 

14 hearings, such as this one, across this country to gather testimony 

15 relating to voting rights and to provide information regarding the 

16 Voting Rights Act; and, second, to write a comprehensive report 

17 detailing the existence of discrimination in voting since 1982. The 

18 Commission's report will be based on several sources, including facts 

19 compiled from the Commission's hearings. United States Department of 

20 Justice enforcement records, court opinions, and other sources. The 

21 report will be used to educate the public, advocates, and policymakers 

22 about the record of racial discrimination in voting. 

23 The purpose of today's hearing is twofold; First, to gather 

24 information from citizens, government officials, leading 

25 practitioners, and academics about their experiences relating to 

26 voting rights issues; and, second, to -- to educate local residents 

27 about issues related to reauthorization. The first panel will provide 

28 historic overview of the Voting Rights Act in the South. We will then 

29 hear from leading voting rights practitioners in this region, academic 

30 experts, members of the community, and government officials in the 

31 second and third panels. Each panelist will provide a five to 10 

32 minute presentation. After all the members of the panel have spoken, 

33 the Commission will address questions to the panelists. And we look 

34 forward to a vigorous dialogue. We encourage members of the public who 

35 are here today to share their voting rights experiences in our fourth 

36 and final panel of the day. If you are interested, please speak with a 

37 staff member in the classroom, which can be reached through that door 

38 on the right. 

39 I would now like to introduce the other members of the National 

40 Commission who will each make a brief opening statement. 

41 Unfortunately, three commissioners are not able to make this hearing, 

42 the Honorable Charles Mathias, Former Senator from Maryland -- that's 

43 actually Charles Mathias; I'm sorry -- former Senator from Maryland, 

44 who is the Honorary Chair of the Commission; Delores Huerta, the 

45 Cofounder of the United Farm Workers of America; and Charles Ogletree, 

46 Professor of Law and Vice-Dean of Clinical Programs at the Harvard Law 

47 School. In their place, we have two guest commissioners, who I will 

48 introduce after the national commissioners. Commissioner John Buchanan 

49 represented Birmingham, Alabama, in the House of Representatives for 

50 16 years. He is an ordained Baptist minister; has served churches in 

51 Alabama, Tennessee, Virginia, and Washington, DC. Commissioner 

52 Buchanan, would you like to say a few words? 
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1 MR. BUCHANAN: Thank you, Mr. Chairman. Although I was in the 

2 Congress, I'll try to make it a few words. I -- it is a privilege to 

3 be a part of this Commission and this function of the Lawyers' -- 

4 Lawyers' Committee. I am not a lawyer. I'm a Baptist preacher. I'm a 

5 Baptist preacher who lost his mind and ran for the Congress. And not 

6 only did I lose my mind and run for Congress, as I go from sublime to 

7 ridiculous, as far as some members of my congregation -- which I 

8 resigned from -- but I'm a Republican member of the Congress, as is 

9 Charles Mathias, our Honorary Chair. They ran out of distinguished 

10 members of Congress, and people like me, who are Republicans and are 

11 right on all of the issues; they had to reach down to get me to run. 

12 But to be -- when I was 21 years of age, I had just graduated from 

13 Howard College -- now is Samford University -- in Birmingham, Alabama. 

14 And at that point, 21 was the voting age. You couldn't vote until you 

15 were 21. I went to the Jefferson County courthouse; I saw a group of 

16 black Americans gathered around a table pouring over a thick tome. I 

17 picked up a copy and started leafing through it. And you would have 

18 needed a master's degree in history or political science, or maybe 

19 both, to be able to answer the questions about that tome. It was the 

20 literacy test. I went up to registrar. I said, sir, I just graduated 

21 from college, and I don't think I can pass this test. He said, who was 

22 the first president of the United States? I said, George Washington. 

23 He said, you just passed the test; pay your poll tax; I'll register 

24 you. That's how it was in Birmingham, Alabama, when I registered to 

25 vote. 

26 I had been a fan and a -- Abraham Lincoln had been my hero for 

27 many years, from boyhood up, and so like all the black folk who were 

28 Republicans, I was an Abraham Lincoln Republican. But I got an early 

29 lesson in the need for this legislation. My first year in Congress was 

30 1965. A sophomore Democrat from Atlanta and a freshman Republican from 

31 Birmingham were spearheading an investigation of the Ku Klux Klan at 

32 that point, and the things we discovered reminded me that our problem 

33 was not confined to the deep south states but to many other places as 

34 well. The largest Klan state was Indiana, for example. So when the 

35 Voting Rights Bill came along, I followed my leader, Gerry Ford, who 

36 throughout all the Great Society proposals offered constructive 

37 Republican alternative proposals to each one. And on voting rights, he 

38 and I cosponsored -- tried to get the judicial committee and the 

39 Congress to pass legislation that covered more completely and more 

40 thoroughly all the states, not just the southern states. Now, any 

41 rational voting rights act would have to zero in on the south because 

42 we were the heart of the problem; no question. But -- so I started off 

43 as concerned about its applying primarily -- and some of its major 

44 provisions. Section 5, 2 -- to -- for example, to states like Alabama, 

45 Mississippi, and other selected states. 

46 I want to begin by saying I'm so glad I was wrong -- I'm going to 

47 ask our distinguished panelists later on to tell me why I was wrong. 

48 We needed it -- the medicine the most and had a great problem -- if I 

49 had been a lawyer, I might have known that -- applying it well. It had 

50 spread throughout the whole country. By 1970 and 1975, I wouldn't have 

51 voted for the Voting Rights Act if it applied only to my own 

52 constituents, 35 percent of whom were black Americans. The most 



153 


6 


1 productive change for the south; the most healthy change for the south 

2 there ever was came out of the Voting Rights Act, We had states-rights 

3 Democrats in Congress headed by white supremacy for the right, the 

4 official Democratic ballot in Alabama. The symbol was not the donkey 

5 but the white rooster. And that wing had control in the Democratic 

6 Party until the Voting Rights Act, after which the Democratic Party in 

7 Alabama began to become more as the Democratic Party is throughout the 

8 United States in most places. 

9 So this is the best thing that ever happened to Southerners, 

10 black and white. The Civil Rights Movement, I think, was born in 

11 churches like this. I believe it was born in the Christian church, in 

12 black churches of the deep south. Many others joined in. But another 

13 group of people who did a great deal of (inaudible) about were young 

14 lawyers, like some who remain crusaders for this after they were no 

15 longer quite as young. But I was thrilled to see young lawyers in this 

16 group who are carrying on the fight. We need the Voting Rights Act, We 

17 must have its provisions continued. And if the elections in 2000 and 

18 2004 didn't make people understand we still have 

19 problems with voting and people getting their votes counted, they need 

20 to look again and think again. We need this Act. I'm so pleased to 

21 have a small part toward it's reenactment and full - and 

22 strengthening, if possible. Thank you, Mr. Chairman, 

23 MR. LEE; Thank you for that too modest statement. 

24 MR. BUCHANAN: Too long too. 

25 MR. LEE; I think it was just right. Commissioner Chandler Davidson is 

26 Professor Emeritus of Sociology and Political Science at Rice 

27 University. Dr. Davidson is co-editor of Quiet Revolution in the 

28 South, a definitive work on the impact of the Voting Rights Act in the 

29 south. Doctor Davidson has served as an expert in numerous cases in 

30 voting rights and is a renowned scholar in the field. Commissioner 

31 Davidson. 

32 DR. DAVIDSON: Thank you. I'm honored to be here today. At its heart, 

33 the Voting Rights Act is a powerful government sanction of means to 

34 prevent voting discrimination against racial and ethnic minorities. 

35 Put differently, it was conceived as a means to prevent the second 

36 reconstruction from the suffering and fate of the first 

37 reconstruction. The latter half of the 19th century, the hard-won 

38 right of most African-American males to vote was gradually taken away 

39 after approximately 30 years. We are now 40 years beyond passage of 

40 the Voting Rights Act. Should it be allowed to expire? To answer this 

41 question, I am interested in hearing testimony about the existence, or 

42 absence, if that is the case, of any form whatsoever of voting 

43 discrimination against minorities, including minority vote dilution 

44 through redistricting; voter intimidation through such mechanisms as 

45 race-based challenges of voters at the polls; sudden changes of 

46 polling sites; false information given to potential voters regarding 

47 time and place of voting or voter qualifications; illegal purging of 

48 voters' names from registration lists; use of racial or ethnic code 

49 words in campaigns to stir up prejudice against candidates; activities 

50 on the part of election officials, party officials, or others that 

51 could have the effect of intimidating or discouraging potential 

52 minority voters. In short, any activity or arrangement by officials or 
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1 Others that appears to have a purpose or effect of infringing on the 

2 voting rights of potential minority voters or minority candidates. 

3 Your testimony regarding these questions today will play an important 

4 role in helping Congress decide whether the temporary features of the 

5 Voting Rights Act of 1965 should be extended beyond - beyond 2007. 

6 MR. LEE: Thank you, Commissioner Davidson. I would now 

7 like to introduce Commissioner Elsie Meeks. She is the first Native 

8 American member of the United States Commission on Civil Rights, which 

9 she has served for six years. She is also the Executive Director of 

10 the First Nations Oweesta Corporation, and an enrolled member of the 

11 Oglala Dakota Tribe. Elsie, if I mangled the pronunciation -- 

12 incorrectly - or anyone else’s -- 

13 MS. MEEKS: Mangled words that nearly everyone mangles. Oglala Dakota 

14 Tribe. I am so happy to be serving on this Commission. I was just 

15 sitting here thinking a little bit ago what a strange situation this 

16 is. In fact, I've found myself in situations for the past six years. 

17 Coming from Pine Ridge, South Dakota, which is one of the -- includes 

18 one of the two counties in South Dakota that's covered by Section 5, 

19 we really didn't even understand the importance of voting. That's how 

20 far removed we were from even thinking about this. And then after I 

21 got elected to -- appointed to the Commission by then Majority Leader 

22 Senator Tom Daschle, I really did come to understand how important. Of 

23 course, through the Commission, we held a lot of hearings and 

24 briefings, mainly in the 2000 election. Then published a very good 

25 report. And we've held lots of briefings since then. I mentioned that 

26 in South Dakota -- I'm from Pine Ridge - and in the 2000 election, I 

27 think this is one --or 2002 election, this was one of our really 

28 first experiences at seeing what voting could do. And I don't know if 

29 any of you know of Senator Tom - Tim Johnson's race. He was behind by 

30 2500 votes, and the last precinct in was Pine Ridge. And he ended up 

31 winning by 524. So that really, I think, caused us to understand in 

32 great detail how important this was. And after -- and since that time, 

33 our -- before Senator Tim Johnson's race, the turnout had been about 

34 14 percent. And in the last race, it was something like 48 percent. So 

35 we had gained a great deal. The ACLU has been really active in South 

36 Dakota in the last few years and has won several lawsuits because of 

37 voter packing issues and districting issues. So I am very happy to be 

38 a part of this commission. And I think that this is such an important 

39 issue, and we do need this to be reauthorized, and I look forward to 

40 hearing from you and participating in this. 

41 MR. LEE: Thank you, Commissioner Meeks, 

42 Guest Commissioner Denise Majette is an attorney in Atlanta, 

43 Georgia. She is a former member of Congress. She was elected to 

44 Congress as Representative to the Fourth Congressional District in 

45 2002, and she was the Democratic nominee for the United States Senate 

46 in 2004. 

47 MS. MAJETTE: Thank you. 

48 MR. LEE: Welcome. 

49 MS. MAJETTE; Thank you. Good morning. I'm honored to be a part of 

50 this historic commission hearing, and I thank Barbara Arnwine, who is 

51 my fellow Duke Law School alum, and the Executive Director of the 

52 Lawyers' Committee, as well as Jon Greenbaum and the members of the 
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1 Commission, for having me be a part of this historic proceeding. Today 

2 we will receive testimony from men and women who have been more than 

5 conquerors; men and woman who have given so much of themselves in the 

4 cause of justice, freedom, and equality across this country, but 

5 especially here in the south. We are a grateful nation and a better 

(■ nation for the work that they have done. We are thankful for the 

7 sacrifices of so many civil rights leaders, including Dr. Martin 

8 Luther King, Dr. Joseph Lowery, Dr. Dorothy Height, Fannie Lou Hamer, 

9 and Congressman John Lewis, with whom I served in the 108th Congress. 

10 They and so many others were on the front lines and allow us to be 

11 here in this position today. We owe a debt of gratitude to these 

12 courageous warriors. And we are indebted to the lawyers who so wisely 

13 crafted legal arguments, and to the judges who upheld their oath to 

14 interpret the laws providing equal justice for the poor, for people of 

15 color, and to all men, women, and children. They fought for justice 

16 and placed their careers, their families, and their very lives in 

17 harms way. The brave men and women like these inspired me at the age 

18 of 13 in 1968, a young black girl in Brooklyn, New York, to decide to 

:i 9 become a lawyer. They made it possible for me to pursue that dream at 

20 Yale College and Duke University School of Law in the 1970s. And then 

2, to go on to practice law at Legal Aid in Winston-Salem, North 

22 Carolina. And it was there that I experienced in an up-close and 

23 personal way the challenges of southern life for those who had been so 

24 long denied the right to freely exercise that most sacred franchise, 

25 the right to vote. The Voting Rights Act made it possible for me, an 

26 African-American woman, to be elected as a judge to the state court in 

27 the Stone Mountain Judicial Circuit in Georgia, and then to be elected 

28 to the United States Congress representing Stone Mountain of Georgia 

29 in 2002. And just last year to be elected as the Democratic nominee to 

30 the United States Senate from the state of Georgia. So great is the 

31 power of the ballot. 

32 Doctor King addressed the issue of ballot power in his May 17th, 

33 1957, speech, "Give Us the Ballot," as he commemorated the third 

34 anniversary of Brown versus The Board of Education. He understood and 

35 we have seen that great and awesome power at work. It is the power of 

36 the ballot that enables us to elect men and women who understand our 
))eliefs, who shape public policy, and who will implement court 

38 decisions that embrace those among us who have been left out of the 

39 American dream. And so our charge here today is clear: To assess the 

40 progress that has been made and to help determine where we go from 
'ii here. 

42 This hearing and the ones that will follow will help 

•.t3 Congress have a clear record, a clear road map, as they determine what 

the next step will be in considering the reauthorization of the Voting 

45 Rights Act. As a nation, we have come a mighty long way. But there is 

yet still a long way to go. The work of the Commission through these 

47 hearings will serve to light the path ahead. Thank you. 

48 MR. LEE: Thank you. Guest Commissioner Derryn Moten is the Associate 

49 Professor of Humanities at Alabama State University. Doctor Moten has 

50 presented programs on the Civil Rights Movement with the Montgomery 

51 and Tuscaloosa public libraries and is a board member of the Alabama 

52 Writers' Forum. Welcome. 
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1 DR. MOTEN: Thank you. Good morning. It is a personal pleasure of mine 

2 to be selected to serve as a guest commissioner here. In 1865 Alabama 

3 was a principal character in America's morality play about race and 

4 freedom, and in 1965, Alabama played her role again. The events of 

5 that year and this place determined, in the words of Fannie Lou Hamer, 

6 whether America was America; whether America, a' la, Alabama, was the 

7 land of the free and the home of the brave. The women, men, and 

8 children who helped bring about the Voting Rights Act believed, as 

9 Commissioner Charles Oglethorpe's colleague. Harvard Professor Lani 

10 Guinier, has written, that democracy demands the ability to 

11 participate. 

12 On a personal level, I realized the importance of voting at a 

13 very early age, when my mother was among the legions of other blacks 

14 in my hometown of Gary, Indiana, who helped elect the first black 

15 mayor of our city, Richard Gordon Hatcher. Thank you very much. 

16 MR. LEE: Thank you. Professor Moten. Before we begin, I need to make 

17 some acknowledgements. First, again, I'd like to thank the Freewill 

18 Missionary Baptist Church for their wonderful hospitality. I want to 

19 think our distinguished group of panelists. They are, in fact, some of 

20 the leading voting rights lawyers, academics, and advocates. I want to 

21 thank the Lawyers' Committee for Civil Rights Under Law for 

22 establishing the National Commission. I want to thank the national 

23 cosponsors: The Leadership Conference on Civil Rights, the NAACP 

24 National Voter Fund, the National Asian Pacific American Legal 

25 Consortium, and the National Conference of American Indians. I also 

26 want to thank the regional cosponsors: The Southern Christian 

27 Leadership Conference, the National Voting Rights Museum, the Southern 

28 Regional Council, 21st Century Youth, the African-American Human 

29 Rights Foundation Center for Democratic Renewal, N'COBRA Southern 

30 Region, and the People's Agenda. I also want to thank the law firms: 

31 Ballard, Spahr, Andrews & Ingersoll, LLP; Bingham, McCutchen, LLP; and 

32 Skadden, Arps, Slate, Meagher, Folm, LLP, for helping to staff the 

33 Commission. Most of all, I want to thank everybody in the audience for 

34 attending today's session. We're now ready to begin with our first 

35 panel, which is the panel about history. 

36 We have two panelists, and I'll just introduce both of them to 

37 start with. Doctor Gwendolyn Patton is the Program Field Director for 

38 the Southern Rainbow Education Project, a coalition devoted to 

39 grassroots activism. Doctor Patton has travelled extensively 

40 throughout the United States to organize and work on behalf of voting 

41 rights and other issues of equality and freedom. But she is 

42 particularly a historian and archivist of the Civil Rights Movement in 

43 the state of Alabama. We welcome you. Doctor Patton. 

44 DR. PATTON: Thank you so much. 

45 MR. LEE: Vernon Burton is Professor of History and Sociology at the 

46 University of Illinois. Professor Burton has written and testified 

47 extensively about the issue of racial discrimination in voting. I'll 

48 also say he is one of the most renowned scholars in the field and 

49 quite a gentleman as well. And so if we could begin (inaudible) Dr. 

50 Patton. 

51 _ Dk. PATTON: Yes. I'd just like to say first of all, thank you for 

52 asking me. I probably will be a little eclectic in my remarks. I have 
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1 a tremendous responsibility. I'm the coordinator for the Montgomery 

2 leg of our 40th anniversary. 

3 Gentle ladies and gentlemen, I want to say a special hello to 

4 Honorable John Buchanan. He was a Republican when it was not safe to 

5 be a Republican in the south. And we do recognize that. I just hope 

6 you'll be able to have some influence to revamp at least a part of 

7 that Republican Party to the principles and the ideals of Abraham 

8 Lincoln, because they have really ventured far, far away. As has been 

9 stated by the Commissioners, voting is about power. And let us be very 

10 clear about that. And what do we mean by power?I was a member of the 

11 Student Nonviolent Coordinating Coitanittee, and my grandmother's home 

12 was the freedom house for the leaders of the Southern Christian 

13 Leadership Conference. And when we looked across Alabama, particularly 

14 in the Black Belt, where you had 80 percent, 90 percent black 

15 citizens, and they had absolutely no power, I mean no power even over 

16 their lives -- and at that point when we first embarked on this 

17 mission in a contemporary way -- because the Voting Rights Movement in 

18 Alabama began way back in a consistent way in the 1920s, in a very 

19 consistent, very organized way. And I invite you to come and visit the 

20 archives of which I have responsibility of the Honorable Rufus A. 

21 Lewis, who saved every piece of paper from the mid- '30s until his 

22 passing. He passed at age 93. 

23 And so there has always been a thrust. The murder of Jimmie Lee 

24 Jackson, I think was the straw that really broke the Jim Crow -- 

25 political Jim-Crow back. And we said, enough is enough. Many young 

26 people -- I'm 63 years old. Many young people when I was a teenager 

27 played real school. We didn't play, play school. When I was 12, 13 

28 years old -- and I probably will cry --we helped with the literacy 

29 test. We had citizenship schools. Jefferson County's literacy test was 

30 horrendous. It was the worst in the state. You had to know the duties 

31 of the secretary of state in Alabama. In Montgomery, it was less 

32 arduous, but not really something that should have been in the place 

33 in the first place. You had to know how many US representatives, what 

34 were their duties and functions; the Senate, you had to know about the 

35 state legislative process. And we worked very, very hard and long to 

36 help our people learn how to fill out that literacy test. And we talk 

37 about college professors with master's who could get the answers 

38 correct, all right. And the registrar was always recalcitrant, mean. 

39 And, of course, they had a people. And when they would check and see 

40 that you had all of the answers correct, they will ask a question, how 

41 many bubbles are in a bar of soap, or how many seeds are in a 

42 watermelon? So it was just absolutely humiliating. When somebody 

43 finally got registered, we would have parties in the community to 

44 celebrate. And that might be maybe one or two times a year. So and 

45 I don't think, given the current political climate if -- if we don't 

46 maintain it, I am convinced that there will be a variation of those 

47 same kinds of barriers. Going back to my original thesis, it's about 

48 power; it's about people collectively having control of their own 

49 lives and their own governance. In 1965 and '66, we weren't interested 

50 in running for President or even US Congress. I'm glad we got to that 

51 point. We were concerned about who was the coroner, where a young 

52 black man normally could be murdered in jail, and the coroner or the 
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1 medical examiner would say, by his own hands; we were concerned with 

2 running for sheriff so that people like Jim Clark in Dallas County 

3 during that period and his posse and his extra legal arm of the KKK 

4 without their hoods would just massacre us at will. And there was no, 

5 no restraint. They go to court, and they're found not guilty. We were 

6 concerned about the school boards so that our children could have a 

7 sensitive policy-making body. Because we had to go to county training 

8 schools; we didn't go to regular schools. We didn't go to school in 

9 the Black Belt, in the rural, until October. All of the other kids, 

10 white kids, could go to school in September, but our children had to 

11 pick the cotton. That was cotton picking time. And then they were let 

12 out of school in March. We didn't have a spring break. We were forced 

13 out of school almost for a month because it was cotton planting time. 

14 And how children could folly during the summer, our children couldn't 

15 do that because they had to hoe and chop the cotton. Forty years is 

16 not that long ago. And I just think that we have to keep these 

17 provisions intact. And I'll talk about that later. I want to say that 

18 the Voting Rights Movement was not for black people only. When we got 

19 rid of the poll tax, poor white folks could vote. There was a whole 

20 thing about who was a 100 and 400. 100-whites were poor whites; they 

21 got paid weekly. Professional whites were called 400s because they got 

22 paid monthly. These are the kinds of anecdotes, the kind of maugres 

23 and customs that we knew about. The poll tax also freed up white 

24 women, because white women had to do what their husbands -- vote the 

25 way their husbands say vote. And if not, the poll tax simply wouldn't 

26 be paid. So the voting rights struggle, and which is continuing, was 

27 not for black people only. It was about our -- I think I used 

28 somebody's -- heard somebody say participatory democracy. Someone 

29 mentioned Fannie Lou Hamer, and I had the privilege of working with 

30 Fannie Lou and -- Fannie Lou and the Mississippi Freedom Democratic 

31 Party challenge, which was so insulted. And I think Ms. Hamer said, we 

32 didn't all ride up here on a broke-down bus just for five of us to sit 

33 down; we's all tired. But what that struggle did was open up the 

34 Democratic Party. I am convinced the formula to get delegates, not 

35 just black inclusion in the whole process, but women -- you know, we 

36 have a formula; we've got -- I've been to Democratic conventions, and 

37 -- so there's a formula; your delegation has to have this type of 

38 composition. And that has factored all the way down to the local 

39 executive committees of the Democratic Party. So that's important in 

40 terms of our struggle. You talked about negative campaign. That's 

41 almost -- I mean, that just goes without question. There are always 

42 code words. And unfortunately I'd like to say that the Republicans 

43 have taken over where the Dixiecrats were in the ' 40s :Symbols, images. 

44 Here in Alabama, for instance -- I've talked about this often -- and I 

45 don't know what to do about it. Judge -- but the star of Jefferson 

46 Davis is on the steps -- the top steps of our State Capitol. Jefferson 

47 Davis, we all know who he was. And governors of today, when they take 

48 the oath, they stand on that star. What is that saying? What is that 

49 saying? Lastly, before I talk about the importance of saving and why, 

50 our struggle for the right to vote, which it also includes for our 

51 right for our votes to be counted, was not simply about passive 

52 participation in the political process. It was also about active 



159 


12 


1 participation in the process. And with all of this money in the 

2 political process now, this private and PAC money, that is a new civil 

3 rights issue, because it excludes and eliminates, particularly black 

4 people, to even think about getting into the process. I've known 

5 grassroots local candidates who put down a set of signs today and then 

6 at night go pick up those signs because they can't buy more signs to 

7 put in another neighborhood the next day. Humiliating. 

8 I think our government, because of all of this money, has become 

9 some kind of hybrid plutocracy or oligarchy or something. Money is the 

10 new barrier. It's a civil rights issue as well. I don't know if this 

11 commission can handle that or if it's in your purview, but that issue 

12 has to be taken up. Section 5 is important. I wish it were a law and 

13 not a provision. We still have instances of polling places being 

14 relocated and nobody knows where they are. We have issues of people 

15 having to re- identify, whatever that is. We have issues, that you vote 

16 at this poll on a certain date and you vote for a certain kind of 

17 election, then you vote at another poll -- at another poll on another 

18 election. A lot of our people, particularly in the rural, which might 

19 be rather large because of the land -- you know, Lowndes County has, 

20 you know, a small population, but trying to travel from Fort Deposit 

21 to White Hall, I might as well fly to New York because of the mass of 

22 the land, the expanse. And so we must maintain Section 5. The federal 

23 government has to be -- or the district court has to be informed 

24 before any changes can be made. We all know about -- we don't have to 

25 talk about districting and redistricting and diluting the vote. Money 

26 dilutes the vote too. But we all know about those issues and how -- 

27 you know, we come from a generation of -- Judge Buchanan, who was it? 

28 Was it -- I think it was Judge Varner in Tuskegee, Macon County, the 

29 gerrymandering case, you know, where they gerrymandered all of the 80 

30 percent of black folks in Macon County completely out of a political 

31 district. We still have a variation, the cynicism, because it's all 

32 about power. And we have to be very clear on that. And I wish white 

33 people in general -- and I don't want to over-generalize -- would 

34 understand that shared power is a wonderful thing, that you don't need 

35 to have all of the power. 

36 I tell my students, if you're the only A in class, you're going 

37 to go crazy, because you'll have no one to talk to; there's no one on 

38 your level. And likewise, with people with all of the money, all of 

39 the power, they're crazy, as far as I'm concerned. Look at Enron and 

40 its impact and how it has infected our political process. We must keep 

41 Section 5. Alabama is getting a growing, growing Spanish Mexican, to 

42 be more particular, here in Montgomery, population. And they're moving 

43 in the black community, many of them. And I'm working on -- make 

44 certain that we can have that kind of mutual respect for one another, 

45 especially our cultures. They need to be a part of the political 

46 process. So Section 203 must maintain. Mexicans, or people of Spanish 

47 heritage, are no longer simply located on the west coast or in New 

48 York City. They're all over the country, the midwest, and in the 

49 south, and in Florida. To appoint the federal examiner, which goes 

50 back to Section 5, I think that has to stay in place because it 

51 reminds me, when President Johnson signed the Voting Rights Act into 

52 law August 6th, 1965, also the same day that Hiroshima or Hiroshima 
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1 was bombed -- I see all kinds of connections --we had to send for 

2 federal registrars. Because how did we expect -- there was no 

3 expectation -- that the existing registrars would register black 

4 people? And I visit the archives, and I can show you letters where 

5 ordinary citizens wrote to Washington asking for federal registrars to 

6 come here to observe our elections. And I see federal registrars as 

7 the federal examiner. And I think we still need them, of course, where 

8 there's evidence, you know, affidavits, proof, in those areas. We 

9 still have instances in the south where the poll -- what do you call - 

10 - the box? What do you call it. Judge? Where you put your votes in the 

11 box, disappears; ends up in somebody's home. I'm talking about recent. 

12 I'm not talking about in the '60s. Can't find -- whatever the box is, 

13 if you have paper ballots. We need to have federal registrars to make 

14 certain they examine the ballot. I am convinced if the ballots in 

15 Florida had been examined -- and we have the technology; we could do 

16 it -- because I'm convinced a lot of those ballots were already pre- 

17 perforated, and so if you vote for another candidate, then that ballot 

18 becomes, what? Invalid. So we need federal examiners and the extension 

19 of that to make certain that the ballot is valid. Ladies and 

20 gentlemen, this is my testimony. I would be willing to entertain 

21 questions, but please give me the opportunity to leave at this moment 

22 so I can handle the rest of my responsibilities for the 40th 

23 anniversary, and I will return later. 

24 MR. LEE: Well, why don't we, to meet the requirements, ask some 

25 questions for now. If I may start. You gave some examples of, I think, 

26 the lost -- the ballot box that ended up in someone's house and 

27 redistricting and changes of polling places and that occurred 

28 recently. I wonder if you could just as much as you can give some more 

29 specificity about when those things occurred. Are we talking about 

30 things that happened in the 1990s -- 

31 DR. PATTON: Yes. 

32 MR. LEE: -- 2000s? If you could, just sort of tell us which 

33 counties maybe. 

34 DR. PATTON; Oh, the Black Belt counties in particular: Greene 

35 County, Hale County. I can give you some real evidence because it's in 

36 my archives. I have a whole folder called voter irregularities, which 

37 is evidence. I just didn't have time to collect that. But I'd be more 

38 than happy. During the Jesse Jackson campaign, oh, my goodness the 

39 voting irregularities were rampant, and that's where much of my 

40 evidence is. And that can occur again. I think that happened because 

41 Jesse was black. 

42 MR. LEE: Well, Dr. Patton, why don't we expedite this by, if you 

43 could make available your folder on voting irregularities, we will 

44 keep the record open. 

45 DR. PATTON: Okay. I will provide that. I talked with one of your 

46 associates and said that I would provide that. And I would like to say 

47 that the archives is housed at Trenholm State Technical College, which 

48 I think is the correct repository, though I have a wonderful 

49 relationship with the State archives, because it's these kids who go 

50 to this community college, if you will, whose grandparents and great- 

51 grandparents, poor people, were the foot soldiers of the Movement. And 

52 they just revere the fact that they have an archives. And we are the 
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1 only college in the whole entire state, two-year college system, which 

2 has an archives. But I'd be more than happy to provide that data for 

3 you, even this afternoon if someone would join me and go right around 

4 the corner and copy it. 

5 MR. LEE: Thank you. Dr. Patton. Any questions for Dr. Patton? 

6 MR. BUCHANAN: I just wanted to second yours, Mr. Chairman, and 

7 thank Dr. Patton for her kind words. And also for your testimony. I 

8 heard Joyce Hughes say some years ago that what we need to do in this 

9 country is make a promise on paper the Constitution and the Bill of 

10 Rights become realities in the world for all Americans. And that job 

11 has to be re-fought every generation. I'm so glad you made plain that 

12 these problems do continue and we have to do what's necessary to fight 

13 them now. Thank you. 

14 MR. LEE: Professor? 

15 DR. MOTEN: Doctor Patton, you mentioned some of the challenges or 

16 irregularities in the rural areas. As you and I both know, most of 

17 this state is rural, and there are a lot of challenges regarding 

18 voting in those rural areas. Could you speak a little more about those 

19 challenges, particularly like, for exanple, with absentee ballots? 

20 DR. PATTON: Yes. Thank you. They don't ever make it a lot of 

21 times, you know, to be counted at all. And then when black people -- 

22 sirs, gentle ladies, we had a horrendous case down here, when black 

23 people assist other folk, infirmed folk, with the ballot -- with the 

24 voting process, the absentee ballot, we had people watching -- what do 

25 you call, the legal apparatus -- I don't want to call his name from 

26 Mobile, but I'll leave that alone, the state prosecutor -- I mean, 

27 yeah, yeah, in the attorney general's office or something, brought 

28 charges, filed charges against voter activists in Marion County and 

29 Greene County. And they were simply assisting elderly people with the 

30 right to vote. They were found not guilty in Marion County and also 

31 Dallas County by the appeals. Greene County and Hale County is 

32 somewhat complicated, but I can get you that data. Yes, we are 

33 hampered very much by the absentee ballot process. Either assisting 

34 our own people or if they get down to where they're to be counted, 

35 they are not counted. If that brings any light to what you're. . . 

36 DR. MOTEN: Thank you. 

37 MR. LEE: Commissioner Meeks. 

38 MS. MEEKS: Thank you for your comments. I really appreciated 

39 hearing the history. You mentioned in Section 203, in this bilingual. 

40 Has -- has there been any progress on providing bilingual ballots or 

41 bilingual information? Has it reached that stage where that needs to 

42 happen? 

43 DR. PATTON: That needs to happen. And we also need to have, what 

44 we used to call --we had citizenship schools. That's where we learned 

45 how to fill out the literacy test. But we also had what we called 

46 political education, you know, so you can understand the political 

47 process. I don't think that's existing in Alabama. I know not in 

48 Montgomery, in terms of our new residents. You know, I talk with them. 

49 We go to the same washeteria. I go there on purpose. I speak a little 

50 bit of Spanish to make them feel comfortable. And I think they really 

51 feel like they're not -- they shouldn't even be a part of our 

52 political process. And something should be done so that they can be 
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1 independent so they don't become what black folks used to be in the 

2 '20s and the '30s, where you had a few blacks -- by the way, you know 

3 we couldn't even vote in the primary. It was called a white only 

4 primary, okay. Always happened in May. And then you had this hand -- 

5 I'm trying to make a parallel, a possible analogy, with our new 

6 friends, citizens -- you had a handful of blacks, and the white leader 

7 would pay the HNIC, because that's really what that person was, to 

8 deliver the little handful of block black votes to that particular 

9 candidate. Remember that? Outrageous. And then they would get some 

10 little favor. If we don't have real civic political education for our 

11 newly-arrived friends of Spanish background, that can happen again. 

12 And I don't think we need to have a repeat of that. 

13 MR. LEE: Dr. Davidson. 

14 DR. DAVIDSON: Doctor Patton, thank you for your testimony, your 

15 moving testimony. From somebody who was only around during the large 

16 work from the '60s onward -- and I'm very pleased to hear that you're 

17 going to make your archives available to this commission, which would 

18 be a big help to us. As you know, the kind of information that one 

19 gets about voting discrimination is often word of mouth, and sometimes 

20 it makes it into newspapers and constitutes a printed record, and I 

21 wonder if you can give us any sense of how often -- I know this is a 

22 rather difficult question to answer. But just off the top of your 

23 head, estimate how often these voting problems, these instances of 

24 voting discrimination, make it into local newspapers, say, in the 

25 Black Belt counties. 

26 DR. PATTON: Well, we have the Greene County Democrat, which is a 

27 black owned that's very good in capturing. Let me also be very 

28 specific and clear. Where you are in a majority -- I'm talking about 

29 now in the urban areas -- where there is a majority of blacks -- and 

30 because county commissioners -- and we've gotten that resolved in 

31 terms of composition -- appoint people who work in the polls -- not 

32 poll watchers, but you know, the official poll workers -- and, like, 

33 in my precinct, they're all black; there are no problems there; we all 

34 know each other and so forth. But in those areas where it's a mixed 

35 population, you might find -- and I can only just say by hearsay 

36 because I don't have any record of that -- how they might have been 

37 intimidated. You know, particularly -- I'm just going to have to call 

38 names -- in the areas where the Christian Coalition has a stronghold. 

39 And, you know, the abortion thing gets all up in there and -- all 

40 kinds of things get up in there that can intimidate black voters, 

41 particularly if they're a minority in that particular district. So 

42 that's where we need to look. Another place -- and help me, Derryn. I 

43 want to say Clanton, where we have proportional representation. A 

44 certain kind of -- I can provide you the book on that --a certain 

45 kind of voting process, cumulative voting, so that black people can 

46 have some little say in the governance. Because black people in 

47 Clanton -- Chilton County, they are the minority in terms of numbers. 

48 And so that's a positive. But it took a struggle for us to get there. 

49 But that's a positive, and perhaps a way out when we're dealing with 

50 black folks, as well as other people of color, as the minority, so 

51 that they can have some say-so. Otherwise -- and, of course, we had it 
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1 precleared, to have that kind of a cumulative voting process. I don't 

2 know if that helps. 

3 MR. LEE: Thank you, Doctor Patton, for your time, and thank you 

4 for your willingness to -- to make yourself available to the staff, 

5 and also those archives. Thank you for that wonderful eloquent 

6 testimony. 

7 DR. PATTON: Thank you. 

8 MR. LEE: Our second speaker on the historical panel is a very 

9 (inaudible) . I am introducing Professor Burton. I somehow left out 

10 that he is the Associate Director for Humanities of Social Sciences of 

11 the National Center for Supercomputing Applications. Professor Burton 

12 is a native of Georgia. Welcome, Professor Burton. 

13 DR. BURTON: Thank you. When Dr. Patton said that 40 years wasn't 

14 so along ago, I think it's something we need to remember when we're 

15 thinking about the Voting Rights Act. Not only it was just 40 years 

16 ago when this march across the Pettus Bridge finally brought people 

17 here about this time -- which I think it's so appropriate to hold this 

18 commission. But 40 years ago there are people who go to the polls 

19 today who knew they were threatened when they went 40 years ago, who 

20 were a group of voters who are still alive and voting who risked their 

21 jobs, and often their lives, to go vote. So I think that's something 

22 to remember when you think about renewal of the Voting Rights Act. 

23 There was a period of time in America when people, a whole group, was 

24 discouraged in the most horrific ways from exercising what we think is 

25 central to a democracy. In 1957 Martin Luther King, Jr., making a 

26 connection between the vote and America's sin of slavery, declared 

27 that the right to vote was a moral issue: So long as I do not firmly 

28 and irrevocably possess the right to vote, I do not possess myself. 

29 Two things that modernized the American south: Air conditioning and 

30 the Voting Rights Act. It's almost a disgrace. I think that Americans 

31 understand better how air conditioning works than they do how the 

32 Voting Rights Act works. I think we can say that we're proud that we 

33 have such good science education, but we need better civics education, 

34 better history education, and better political education, something as 

35 important as the Voting Rights Act. I think we have just not let the 

36 public know as historians how effective this extraordinary piece of 

37 legislation has been; what it's done to change America for the better. 

38 The Civil Rights Movement changed the way blacks and whites and 

39 eventually other minorities and whites interacted in America. While 

40 there have been all sorts of studies, particularly recently of Brown 

41 V. Board, even studies of the 1964 Civil Rights Act, there's not been 

42 that same sort of systematic study of the Voting Rights Act. We have 

43 this wonderful book that Chandler Davidson helped edit, Quiet 

44 Revolution in the South, and I would encourage everybody to look to 

45 see how effective the voting rights has been and see how -- where it 

46 has not been applied, how ineffective, when people are, in fact, still 

47 racially-block voting, which I'll get to in a minute, which has not 

48 decreased over the years, but, in fact, seems to be going up again; 

49 where whites generally vote only for whites most -- most times. And 

50 where we've had at-large elections in small communities and towns, how 

51 -- where there have not been anything but at-large, how very few 

52 minorities are represented in those communities. I think one reason, 
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1 though, that there hasn't been the sort of study of the Voting Rights 

2 Act that we need is because, as opposed to other federal public 

3 policy, there's no agency that oversees the Voting Rights Act 

4 legislation. The Voting Division of the Justice Department oversees 

5 district target under the 1965 Act -- and we hope that they will 

6 continue; I certainly think they need to. But, otherwise, the history 

7 of the Voting Rights Act has been in various court decisions handed 

8 down across the United States since 1965. Several sections of the 

9 Voting Rights Act are pertinent to its success. Section 5 of the law 

10 outlawed voter qualification tests, specifically literacy, educational 

11 achievement, and character tests. This section did not cover the whole 

12 nation, but only areas selected by the famed automatic trigger, that 

13 is areas of the south, based on past discrimination. Congress was 

14 willing to acknowledge the racism of whites only in the states of the 

15 Confederacy. Section 2 also applied to target areas of the south; 

16 required Justice Department approval as a preclearance for any change 

17 in voting procedures. 

18 Congress renewed all the provisions of the Voting Rights Act in 

19 1970, and in 1975 -- amended it in 1975 to include Section 203 

20 provision to protect language minorities such as Asian, Hispanic, and 

21 Native American voters. In the renewal of 1982, the Voting Rights Act 

22 extended beyond the original targeted areas. Renewal also included the 

23 powerful amendment of Section 2. The Act now prohibits electoral 

24 policies whose purpose or result diluted minority voting strength. The 

25 Voting Rights Act is one of the most successful civil rights statutes 

26 ever enacted by the United States Congress. The Act sought to remedy 

27 the failure to fulfill the promise the Reconstruction amendments of 

28 full and equal citizenships for voters of color. The effects of the 

29 Voting Rights Act are dramatic. The Voting Rights Act eradicated, and 

30 in some cases overnight, a multitude of discriminatory practices that 

31 had the purpose and effect of disenfranchising voters of color. 

32 Literacy tests were suspended, as was local legislation, that was on 

33 its face race neutral but had a racially-discriminatory impact. At- 

34 large elections, full slate laws, numbered place rule, redistricting, 

35 gerrymandering. After the passionate testimony of someone who lived 

36 through this, the emotion that she had, I think is what we need. It 

37 can't replace -- it's a litany of the story that I'm telling as a 

38 historian. But I think it's a story that does need to be told. 

39 Citizens of color, particularly African-Americans, were able to 

40 register and vote; racist demagoguery ceased or at least developed 

41 less offense code words. I was just an expert witness a year or so ago 

42 in the Texas Congressional redistricting, the second one. And I was 

43 amazed to find how overt some racial appeals and close to the 

44 demagoguery still existed at least in Texas. Most states have become 

45 more careful with the code words and the kind of thing that were done, 

46 but it's still there. And, in fact, I brought both court orders that 

47 I've been involved in and expert witness reports from Texas to South 

48 Carolina where we echoed -- and recently the very things that Dr. 

49 Patton was telling about in Alabama. So it's not isolated to one 

50 state, but across the south again and again and again. Some of these 

51 have been listed in -- by judges in court orders. And we're not 

52 talking about before the Voting Rights Act or even 1980, but the 1990s 
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1 and 2000s where these sorts of things can be documented, from poll 

2 watchers, who make it hard for people, to the actual official person 

3 working at the booth, to all the sorts of things we talked about, are 

4 still there; the reasons we need the Voting Rights Act to be renewed. 

5 Enforcing the Voting Rights Act in conjunction would require one 

6 person, one vote reapportionment, led to single-member districts that 

7 allowed African-Americans in particular the opportunity to elect 

8 candidates of their choice in the south, usually African-Americans. 

9 The first two African-American representatives elected to the US 

10 Congress after redistrict under the Voting Rights Act were Andrew 

11 Toung from Atlanta and Barbara Jordan from Houston, obviously urban 

12 areas. Though the benefits of the Voting Rights Act have (inaudible) 

13 primarily to voters of color, the Voting Rights Act has had a salutary 

14 effect that cannot be measured in terms of registered voters and 

15 elected officials. The Voting Rights Act is contributed from the 

16 expansive understanding of representation and meaningful participation 

17 in democratic politics and has done so in a manner that transcends 

18 race. Moreover, the Voting Rights Act forces more discussion about 

19 voting dispute and political participation more generally. And the 

20 only example I know of where the have-nots triumphed over the haves, 

21 minority plans invoking the voting rights won in the courtroom since 

22 1965, opened the American political system to more people. Forty years 

23 and several reauthorizations later, the Act remains one of the 

24 nation' s premiere vehicles for advancing the cause of racial fairness 

25 in the electoral arena. From about 1980, because of the Voting Rights 

26 Act, in most instances, new plans for county, city council, school 

27 boards, state House, Congressional redistrict, allowed for more 

28 minority representation. And I can't help but worry, indeed as an 

29 expert witnesses, as I mentioned, for African-Americans, NAACP, in 

30 fact, and Latinos, LULAC, in this 2003 Texas Congressional 

31 redistricting case, Sessions v. Perry, which is now back on remand to 

32 the Supreme Court; I was witness to the ruling by the three-panel 

33 court that it was all right to disadvantage minorities as long as it 

34 was for political partisan purposes rather than for racial reasons. 

35 Now, to me, that's turning the Voting Rights Act on its head. 

36 Opposition to the Voting Rights Act is complicated and influx. Some 

37 whites who would never deny African-Americans the right to vote are 

38 willing to deny single-member districts, which provide an opportunity 

39 for African-Americans or minorities to elect candidates of their 

40 choice. White politicians will often lament, they are perfectly able 

41 to represent minorities in the Legislature; yet they've failed to 

42 grasp that a minority would be equally capable of representing them. 

43 We were speaking last night: You hear about black- influenced 

44 districts, but has anyone ever heard anyone talk about a white- 

45 influenced district? The way we think about whiteness and white in 

46 America. Instead of understanding how the Voting Rights Act has opened 

47 the political system of minorities, many supporters of racial equality 

48 today mistakenly blame the Voting Rights Act to the demise of the 

49 Democratic Party and the rise of the conservative party, Republican 

50 Party, in the south. Because two things are -- happen at the same time 

51 does not mean that one causes the other. In 2007, Sections 5 and 203 

52 of the Act are scheduled for expiration or renewal. Some observers now 
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1 contend that the south and other covered jurisdictions have changed so 

2 much in the intervening decade that the remedy is no longer justified. 

3 Congress will need to address these questions. Hearings, which many 

4 witnesses will testify, will play a critical role in determining 

5 whether the special provisions of the Voting Rights Act are extended 

6 in their present form, revised so as to provide continuing protection 

7 for minority rights are effectively gutted. This hearing is a grand 

8 opportunity to point out the historical development of the Voting 

9 Rights Act so citizens make informed judgments, which is, after all, 

10 an instructive tool. Let me just conclude by saying, at the time when 

11 the rest of the world is looking to the United States for how 

12 democracy works, when South Africa, and Africa, Libya say, let's do 

13 like the United States has done; let's create districts that have been 

14 made possible by the Voting Rights Act; to think about not renewing 

15 the Voting Rights Act just seems unconscionable to me as a world 

16 leader. Try to imagine a world, in fact -- or particularly the United 

17 States, where we don't have Section 5. Just about a month ago, I was 

18 contacted by the NAACP, Thomasville, North Carolina, which is not 

19 covered, one of the districts covered, areas in North Carolina, was 

20 forced to go -- and went to a mixed plan, the single-member district, 

21 where no African-Americans have been elected before. So they had five 

22 districts, two mixed plans, and now they've had a referendum to go 

23 back to all at-large, where it's been successful. Black candidates 

24 have been elected in the at-large -- two at-large seats, but they're 

25 not black candidates of choice by the black community. Which is 

26 another thing we have to look at, the complexities of, why do you need 

27 the Voting Rights Act? 

28 These were black Republicans who the black community did not 

29 support, but whites did. We just finished a case about two years ago 

30 in Charleston, South Carolina, example, after example, which I brought 

31 with me, the court order. But after this case, which went all the way 

32 to the Supreme Court -- the county has gone to districts -- the school 

33 board, after African-Americans get elected, they decided to change the 

34 method of elections and take away powers from them. All of these are 

35 good reasons why we need to have Section 5. Section 5 just does not 

36 look at, in fact, the preclearance, but it's supposed to deal with 

37 people changing polling places, times of elections, these things that 

38 affect the real lives of people. As Dr. Patton said, the lives of 

39 who's going to be your coroner; who's going to make those decisions at 

40 the local level. We are moving into a multicultural world in the 

41 south. I grew up in the town of Ninety Six, South Carolina. I still 

42 consider it home. For 31 years, I've taught history at Illinois, but 

43 home has always been Ninety Six, South Carolina, to me. When I left 

44 Ninety Six, there were only two things people did; they worked in the 

45 cotton mill or the farm. And I used to get mad at the university -- I 

46 said, I want to come home. My mother would say, what are you going to 

47 do? I said, well, I'll farm. She'd say, well, nobody else has made a 

48 living at it, and nobody else is able to do it anymore. I said, well, 

49 I'll work at the cotton mill. The cotton mills are all closed now. So 

50 the largest employer is Fujifilm, Japanese. And we have a Japanese 

51 presence now in Ninety Six, South Carolina. The nearest city -- which 

52 isn't that large; the county seat is Greenwood five years ago more 
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1 than one-fifth of the city's population was Hispanic, There were no 

2 Hispanics there when I left to go off to graduate school at Princeton 

3 in 1969. Now a fifth -- more than a fifth by now --of the city 

4 population is Hispanic. This brings a whole new element into the way 

5 we deal with racial block voting. I brought evidence from South 

6 Carolina that showed racial block voting has continued. It's in a 

7 court order, in their latest 2000 redistricting. I have a quote, if we 

8 get to it. But what I really wanted to talk about just briefly -- and 

9 then I'll end and let's do it with questions. So much of 

10 redistricting, people have focused on state redistricting. This is 

11 what makes the headlines. This is where people see the Voting Rights 

12 Act. What we need to think about are those communities like Ninety 

13 Six, South Carolina, that I grew up in, a small town, that when it 

14 went with the Voting Rights Act to districts, elected African- 

15 Americans so that even then with a 10 percent population, an African- 

16 American who had shown how good a citizen and leader that he was could 

17 be elected mayor in this town. I think of Edgefield County, South 

18 Carolina, where 1 was involved in court case after court case. What 

19 the Voting Right has done is open up the resources of the entire 

20 community so that people on the school board, so that people on -- who 

21 are commissioners, let alone county council, the whole community is 

22 represented. And the communities are better, and it's working. This is 

23 what's amazing, that people are thinking about doing away with 

24 something that is working. You can point to specific examples of the 

25 difference that the Voting Rights Act has made. That's probably a good 

26 place for me to stop. I can go on forever. I'm used to doing a 50- 

27 minute lecture, and I apologize for that. But I have brought -- 

28 thinking I was going to do this in another context -- as I said, a lot 

29 of examples from cases that I've been involved in if people want to 

30 hear about them, or we can hear about them later, or perhaps the 

31 history. I’m going to give the lectures at the University of 

32 Washington in May, science lectures. And I chose to do the Voting 

33 Rights Act because I believe this is something we need to know about. 

34 It will be published as a book, and I hope there will be a book that 

35 will -- the public can understand how important this piece of 

36 legislation is to democracy, the heart of what America is all about 

37 las been and continues to be and needs to continue to be part of what 

38 makes American democracy work and be the envy of the rest of the 

39 world. 

40 MR. LEE: Well, thank you. Professor Burton, for that insightful 

41 testimony. I was wondering if you could address an issue that's come 

42 up many times, which is there are now so many minority elected 

43 officials in the south. Is the extension of the Voting Rights Act 

44 needed? Because we've gone way beyond the two black -- first black 

45 House of Representatives. 

46 DR. BURTON: Absolutely it's needed. And why have we gotten those? 

47 And those have gone on, as people in Georgia have like (inaudible) be 

48 elected only were able to do so after they had shown their ability 

49 when they were elected under districts that had been challenged or 

50 made to be challenged under the Voting Rights Act. That's why I gave 

51 the example of both Charleston and Thomasville, North Carolina. 

52 Thomasville can only try to do this because it's not covered by 
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1 Section 5, I would assume. Now, I don't know. I'm not going to speak 

2 for the Justice Department. But certainly I would look very suspicious 

3 at a place that under a court challenge had gone to districts, or a 

4 mixed plan, and then suddenly has been successful in electing a black 

5 representative. Again, about a fifth of the population there in their 

6 one district has decided now to go at-large. The other big issue I 

7 think is, in fact, candidates of choice, who, in fact, the African- 

8 American community is voting for. Certainly in Charleston what we saw 

9 was the claim, well, we are electing at-large and African-American, 

10 but it was not the candidate of choice of the black community; the 

11 black Republican was the choice of the white community. It's not 

12 about, in fact, the color of the representative, but is it the 

13 candidate of choice? And then again when I said, as you see the real 

14 multicultural south -- there have been Native Americans and still are 

15 in the south -- but this real movement of Hispanics into the south has 

16 really complicated things, and there's an Asian population coming in 

17 the cities. And I particularly think it's important for rural areas. 

18 To see how Charleston, in the court case we did there where I was an 

19 expert, continue again and again to try to stop from going to 

20 districts, where African-Americans would have an opportunity to elect 

21 candidates of choice, in every possible way was amazing. And then -- I 

22 brought some of the documentation --we aren't talking about before 

23 the Voting Rights Act; we're talking about elections 2000. We're 

24 talking about elections where all the things that Dr. Patton talked 

25 about were happening in different places in the south. In the 2000 

26 election, just as everyone read about Florida, but exactly the same 

27 thing happened in Hampton County, South Carolina. In this last 

28 election, it cannot be coincidence, it seems to me, that both in Texas 

29 at predominantly black school and South Carolina predominantly black 

30 school that police are there, and students were discouraged from 

31 voting and poll watchers. These things are happening now. If you don't 

32 have a Voting Rights Act, who's going to be reporting to these? 

33 Particularly, as you said, Alabama is rural. Though almost every place 

34 is urbanizing, people live out in the country away, and you need to 

35 have this Act, I think. I think it's very important. Why would you not 

36 want it when it's been so successful? 

37 MR. LEE: Commissioner Elsie Meeks. 

38 MS. MEEKS: In fact, that was sort of the cjuestion that I wanted 

39 to ask. You know, when we look at the real important events, at the 

40 symbolic importance of the voting in Afghanistan and Iraq, I mean, 

41 what could be the negative impact of reauthorizing these provisions? 

42 DR. BURTON: Well, I think it sends a message -- I think it sends 

43 a message to the world about our inclusiveness, our belief in 

44 everyone's vote having an equal impact -- or an equal opportunity, 

45 would be the best way, I think, to say it. 

46 MS. MEEKS: So but what would be the negative impact of 

47 reauthorizing? 

48 DR. BURTON: I don't see a negative impact of reauthorization. I 

49 see a negative impact of not - 

50 MS. MEEKS: Well, yeah, I agree with that but. . . 
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1 DR. BURTON: I mean, it seems to me it could only send a positive 

2 message, that we care about inclusiveness in the democratic process; 

3 that people should have a voice and an opportunity. 

4 MR. LEE: Commissioner Majette. 

5 MS. MAJETTE: Thank you. And thank you. Dr. Burton, for your 

6 testimony. I'd like to follow up on comments that you made, as well as 

7 a reference that Dr. Patton made, about the -- this -- the problem of 

8 the disappearing ballot box and to find out if you have any 

9 information about the allegations that were made in the last 

10 Congressional primary regarding Representative Giro Rodriguez. And 

11 there were some allegations that one of the ballot boxes disappeared. 

12 And then when those votes were found, they actually put his opponent 

13 up, and I believe there was a court proceeding regarding that. But 

14 those kinds of instances and the ones that you have made reference to, 

15 can you just elaborate a little bit more about how the reauthorization 

16 would help? 

17 DR. BURTON: Well, this very past election, the 2004 election, 

18 showed an African-American candidate in Texas for county commissioner 

19 in Caplan (phonetic) County winning, but they later said the computer 

20 made a mistake in one of the races and took a couple of hundred votes 

21 away from her, and she lost by a handful of votes. It's another 

22 example, I think, of the kinds of things -- this is Texas. 

23 MS. MAJETTE: Yes. As well as Representative Rodriguez is from 

24 Texas. 

25 DR. BURTON: Right. So -- and I must say I was amazed when I did 

26 the expert witness work for LULAC and the NAACP for the 2000 

27 redistricting. It was an amazing list. I have a little sort of summary 

28 here, and it's also -- I think I have already sent -- you know, there 

29 were transcripts of hearing the Texas NAACP had in 2001 and 2003 in 

30 Houston, Texarkana, and Fort Worth, where they detailed many examples 

31 of problems with voting encountered by minority systems. There they 

32 had illegal use of mailboxes in Fort Worth, where intimidating 

33 articles were included in an African-American newspaper threatening to 

34 have people arrested if they illegally voted. They stationed police 

35 cars outside of polling places in Fort Worth and off-duty officers 

36 after this threat had been made in a newspaper from there; the late 

37 change of polling places; dropping individuals from poll lists without 

38 cause; not allowing individuals to file challenge ballots. 

39 Particularly, I remember something that happened in Fort Bend County. 

40 And one of the worst things documented in several places was actually 

41 a hate crime in Wharton, where a female campaign staff treasurer for a 

42 black candidate for sheriff had her home burned down. And her husband, 

43 a former county commissioner, were actually inside and got only 

44 because the dog was barking. And she had just received threatening 

45 calls saying what would happen to her if she did not get -- and we 

46 won't use the N word -- sign out of her yard. So, I mean, this is the 

47 kind of things that -- you know, sort of, when I went to do the Texas 

48 Congressional redistricting, the totality of the circumstances; I 

49 certainly had not expected to find that. These same sorts of things -- 

50 this is actually from a judge's order in the Charleston case, where I 

51 was one of the expert witnesses in Charleston, South Carolina. And I 

52 brought this for the Commission to have. Starting on Page 31, it goes 
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1 through a list of things. There's a lot more. There's a lot more in 

2 the trial testimony and other things, and my expert witness reports 

3 and others. But these are the ones that were indisputable,- that a 

4 judge just took down. But -- people making it hard for African- 

5 Americans to vote. Officials. Not the poll watchers, but officials. I 

6 also, just this last election, was the expert witness on the Ohio and 

7 the Florida poll challenges, things there. And -- which is similar, 

8 that is, the political challenges that come. But this document, 

9 officials appointed by the State to, in fact, or the County, to 

10 collect the ballots and things are making it very hard and -- again 

11 and again appointed in the 2000 elections. Many going on to be head of 

12 the election commission, or some -- so I have this to enter into the 

13 testimony for you. Because I said, this is -- a judge has accepted 

14 these, and I can give you lots of other examples. Still, cards being 

15 mailed out warning people of -- you know, if you come and you change 

16 your address or things, you could be liable for a crime and arrested. 

17 And as I said, when you put this in the context of what Dr. Patton 

18 said about 40 years is not so long ago, when people -- not just an 

19 idle threat. That may not mean much to most of us who grew up -- 

20 particularly when you're white voting. But what does that mean to 

21 people who were threatened 40 years ago, when people in most 

22 communities when I used to do these I don't know if there's a 

23 county I haven't done in South Carolina probably -- but I would go out 

24 and talk to them; they could tell stories of people, what had happened 

25 to someone. And these were truly heroes. It's not just the heroes who 

26 marched across that bridge down here; though they're truly some of my 

27 great heroes. But these were heroes who tried to register to vote 

28 before the Voting Rights Act. We don't know how many are -- you know, 

29 literally were killed because of that. But people were. So I think 

30 historically -- I want to reemphasize, 40 years is not such a long 

31 time ago when you place these -- what might seem like, well, a mild 

32 threat, if you put it in the context of what had happened -- and you 

33 remember, Reverend Buchanan, exactly what I'm talking about, the kind 

34 of memories, the collective memories that people have. That's why I 

35 think the Voting Rights Act is so crucial, and why I think 

36 particularly you need to have Section 5 for preclearance for all these 

37 changes. And if you think about -- and this is just on the south. We 

38 could talk a lot about California. But when you think about this new 

39 Hispanic population and Asian population, particularly the Hispanic 

40 population, coming into the south, then the language amendment --if 

41 we believe in democracy, as I do, and why I love this country, is when 

42 we try to live up to those ideals. And that's what the Voting Rights 

43 Act has -- at least made us try to do better. And it just seems 

44 unconscionable to me to not renew, I think to take away Section 5 and 

45 the preclearance is like having the fox guard the hen house, is the 

46 best analogy I've heard. You're saying to people, you know, you have 

47 open reigns, so you'll have a lot more cases like Thomasville, which 

48 says, we're past this now, and we don't need districts. But what we 

49 find is with racial block voting -- let me just -- let me just -- this 

50 comes from the judge's decree in South Carolina. And this is not the 

51 Charleston case; this is the redistricting. (As read: ) In this case 

52 the parties were presented substantial evidence that this disturbing 
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1 fact has seen little change in the last decade. Voting in South 

2 Carolina continues to be racially polarized to a very high degree. In 

3 all regions of the state and in both primary elections and general 

4 elections, statewide black citizens generally are a highly politically 

5 cohesive group than whites engaged in significant white block voting. 

6 Indeed this fact is not seriously in dispute. 

7 If we didn't have block voting, we wouldn't need, I guess, the 

8 Voting Rights Act for that part of it. But history is showing us 

9 currently that we do have racial block voting. And it continues. And 

10 it's strong. There was a period as a historian --we never really talk 

11 -- but I think about the '70s and early 80s, particularly with the 

12 Democratic Party; it was almost a slating process, a good time in a 

13 way, that said, we need to have more minority representatives. And I 

14 think there was an attempt to be more inclusive. The amazing thing 

15 that's happened lately, I think, is throughout the south, that sort of 

16 attempt is even going away. So in some ways, I think we're going back 

17 to a worse situation in terms of people reaching out to be inclusive. 

18 Part of it is, again, we focus so much on Congressional and state 

19 redistricting and not the small communities where it's made the 

20 difference for people to become part of the community, real citizens, 

21 and part of the political process. 

22 MR. LEE: Thank you, Professor Burton. What was the year of that 

23 district court decision that you were reading from? 

24 DR, BURTON: It is March 6, 2003. I brought a copy for you. 

25 MR. LEE: Thank you. You know, I'd just like to say generally that 

26 you have provided many documents to the Commission, and we look 

27 forward to receiving them and keep the record open, you know, to 

28 receive more, because you've been a gold mine of information. DR. 

29 BURTON: Thank you for this opportunity. 

30 MR. LEE: Reverend, would you like to ask a question? 

31 MR. BUCHANAN: Just one thing. You and Dr. Patton have both given 

32 highly informative and eloquent testimony of why we need Section 5 and 

33 the Voting Rights Act in 2005 now. But I still am troubled about the 

34 whole state of Florida, the state of Ohio, the places where we had 

35 massive irregularities that may have had a big influence on the 

36 outcome of the election in 2004, and in Florida's case 2000 -- 2000 

37 and 2004; maybe the whole ball game. If you have anysuggestions about 

38 what we can do about that, either now or for the record, I'd 

39 appreciate it. 

40 DR. BURTON; Well, I'm a historian. My family would be a lot 

41 happier and have a lot more money if I were a prophet about what to 

42 do. So I'm not very good at looking forward. But what I find very 

43 interesting as a historian, you know, most of these techniques of 

44 disfranchisement, of discouragement, the south actually borrowed from 

45 the north -- mainly they didn't need them before because blacks didn't 

46 vote, and it was a -- very much a class society. But I think what's 

47 happened is many areas in the north have learned how effective some of 

48 these disfranchising and diluting of particular votes have been, and 

49 they are being used very successfully in other places. This moving of 

50 polls and closing and giving out a ballot -- this happened in 

51 Missouri. You know, it -- it just seems to me, how can this happen in 

52 an election in America in a democracy that you know how many people 
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1 are there, are registered to vote, and you don't have enough time to 

2 get them voted? You don't have enough ballots or -- mentioned ballots 

3 being lost and things? All of this is evidence to me why we need to 

4 have the Voting Rights -- these things are happening when we have a 

5 Voting Rights Act. This is when people say it's not needed. What would 

6 happen -- that's why I keep going back to things I do see happening, 

7 where they aren't -- what would happen if we didn't have something to 

8 cover these irregularities? It's very hard now. In this Charleston 

9 County court case that I was just quoting from, it was extraordinary 

10 extensive -- when you think -- one of the things -- that the burden 

11 falls on these plaintiffs. In almost all of these cases, these small 

12 communities, the plaintiffs have had to come up with some way to do 

13 this, that is, the minority community, where usually there isn't the 

14 resources, where the government was being sued has to do it. And 

15 unless the Justice Department or the ACLCJ or -- the NAACP does not 

16 have that much money. But when they can put some money behind it, as 

17 it -- become almost a chance for success for these communities. What 

18 has been amazing is how well they have done and how much they have 

19 won, given, as I've said, they are the have-nots. That's very unusual 

20 in American history, and it's because of the Voting Rights Act and 

21 renewing the Voting Rights Act. 

22 MR. LEE: That's a good way to end. Thank you, Professor. At this 

23 time, we'll take a short break to set up for the next panel. (Brief 

24 recess taken. ) 

25 MR. LEE: Okay. We're ready now to begin our second panel. And 

26 we'll begin with the Honorable Frank Jackson. Prank Jackson was 

27 elected mayor of Prairie View, Texas, in 2004, after serving on the 

28 city council for 12 years and as county commissioner of Waller County 

29 for eight years. Mayor Jackson has worked in higher education 

30 administration at Prairie View A&M and is himself a graduate. I'm very 

31 interested to hear. Mayor Jackson, about the situation in Prairie 

32 View. 

33 MR. JACKSON: Weil, first of all, giving all praises and honor to 

34 God, I am extremely honored and deeply humbled to have been invited to 

35 come and address this distinguished panel, this commission. I bring 

36 you greetings from the beautiful city of Prairie View, Texas, home of 

37 Prairie View A&M University. And there's 4,410 residents, 3,200 of 

38 which are students at Prairie View. We are located in the Brazos River 

39 Valley. The Brazos River stretches from the northwest out of the 

40 foothills of the Rocky Mountains and flows into the Gulf of Mexico. 

41 There are Native Americans in the -- that first inhabited that valley; 

42 called it the Arms of God, so I bring you greetings from the Arms of 

43 God. It was also the place where the first Anglo settlement was 

44 located, about 25 miles to the southwest of where Prairie View is 

45 currently located. It was the headquarters of Stephen F. Austin, who 

46 was the father of Texas. He had the dubious distinction of also being 

47 the father of slavery in Texas. Stephen F. Austin lobbied the Mexican 

48 Government and told them that he needed the negro slave in order to 

49 wrestle the bounty from the earth to make Texas a productive 

50 enterprise. He said, without the negro, Texas would fail. So he sent 

51 out a message to the original settlers, the Old 300, as they were 

52 called, and he told them -- said, for each negro slave that you bring 
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1 into Texas, he would give them an additional 80 acres of land. A 

2 gentleman out of Alabama named Jared Ellison Groce brought 110 slaves 

3 into that Brazos River Valley. All total, Groce received over 44,000 

4 acres of land just for showing up in to Texas. Jared Ellison Groce was 

5 the first one to arm the militia of African troops to help exterminate 

6 the Karankawa Indians, the people of that valley. Jared Ellison Groce 

7 was the first true planter in Texas. In my opinion, he was the one 

8 that really formed the Revolution. He was the one that brought Sam 

9 Houston into Texas. Waller County is -- where Prairie View is located 

10 is named after Jared Ellison Groce's nephew, Edwin Waller. Prairie 

11 View A&M University resides on the old Alta Vista Plantation, which 

12 was one of five owned by Jared Ellison Groce's great nephew, name 

13 Jared Ellison Kirby. Prairie View is two and a half miles from the 

14 Leindo Plantation, which is still there. It belonged to Jared Ellison 

15 Groce's son, Leonard Waller Groce. So the Groce family help power 

16 swaying that valley. It's interesting to note that the first signers 

17 of the Declaration of Independence of Texas was Edwin Waller. Edwin 

18 Waller was also chosen by the President of the Republic of Texas, 

19 Mirabeau Lamar, to find a location for the new capital of Texas, 

20 because the old capital, which is 25 miles to the northwest of where 

21 Prairie View sits now, was called Old Washington on the Brazos. He 

22 located the current city of Austin. That site was his choice, and he 

23 became the first mayor of Austin. 

24 The other thing Edwin Waller did, he was the first one to sign 

25 the Articles of Succession from the Union. So the Confederacy in Texas 

26 was born in that Brazos River Valley, was born right there in the Arms 

27 of God. And I have to give you that background so you understand our 

28 current situation. There in the Brazos River Valley, we have 

29 Confederate prisoner of war camps for Union prisoners, within two and 

30 a half miles from where Prairie View sits now. It was also the 

31 training camp for the calvary and for the infantry for the south. Camp 

32 Abare (phonetic) and Camp Groce were also located there. When the 

33 Civil War ended, the last three-star Confederate general still in the 

34 field of battle, still fighting, was a general by the name of Edmond 

35 Kirby Smith. He was kin to the Kirbys that were kin to the Groces that 

36 was there. And his headquarters was at his cousin's plantation called 

37 Alta Vista, which is now Prairie View. That's where he kept his wife 

38 and his children. And when you go to Waller County and go to the 

39 Waller County courthouse, on the north lawn, there's a marker that 

40 says Confederate States of America. And when the war ended, that's 

41 where they read the orders dismissing the Confederate troops. And when 

42 they left there, they left there kind of angry. And something 

43 interesting happened. Dr. George - 

44 MR. LEE; Mayor Jackson, I wonder -- I think we understand now the 

45 context of the Arms of God. I wonder if you could bring us forward. 

46 MR. JACKSON; Bring you forward. When the - 

47 MR. LEE; Quite interesting, the Prairie View situation. 

48 MR. JACKSON: Well, in 1972 the students at Prairie View tried to 

49 register to vote and the then democratic elections administrator 

50 denied them that right. That battle was fought out and was eventually 

51 decided in the '78 court decision that allowed them the right to vote. 

52 Again, in 1992 we had 19 people indicted by the district -- assistant 
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1 district attorney at that time McKeg (phonetic) in order to say that 

2 they were voting illegally. One of the interesting things about that 

3 '92 case is where they said a lot of students had registered twice; a 

4 lot of students had voted in other elections. Like in Beaumont, where 

5 we had a young man named Moore, I think it was Carl Moore Jr. His 

6 father was senior. He had voted in Beaumont, but nobody bothered to go 

7 and check the records to make sure that it was senior that had voted 

8 rather than junior. Also the students marched on the Waller County 

9 courthouse in '92 and fought that -- those indictments, and 

10 eventually, they won out. But the old guard didn't go away. Again, 

11 they came back in 2004. And the district attorney then, Oliver 

12 Kitzman, wrote a letter to the local press and was really challenging 

13 the students as being legal residents of the county. Again, the 

14 students mobilized and marched -- about 7,000 people marched well over 

15 seven miles from the campus of Prairie View to the Waller County 

16 courthouse. And, again, when they walked in that valley, they really 

17 sent a message that they would not be intimidated. Again, those 

18 students turned out and registered to vote. But they were also 

19 fighting for a place to vote on campus, being one of the largest 

20 voting blocks. They were denied access to vote there on that campus. 

21 They still had to go to a place on the far perimeter of the campus, 

22 the community center, in order to vote. So I guess a long story short 

23 is that we're dealing with a cultural situation in Waller County. We 

24 know public policy can change, but cultures are slow to change. And 

25 even if you just glance at Prairie View's history, you know that 

26 that's where the experiment really took place. And how do you now 

27 transition a people from being slaves, into the -- what was dictated 

28 by the new industrial economy; how do you move them from slaves to 

29 being wage earners? And it was worked out that -- and one of the 

30 things that came up earlier is that -- when African-Americans left 

31 office in Texas during the Reconstruction Era around 1899, from 1899 

32 to 1966, when Barbara Jordan was elected, the highest ranking state 

33 official in Texas was the principal, slash, president of Prairie View. 

34 And I'm going to close with this last remark, is that during the times 

35 when they established those land grant institutions throughout the 

36 south in order to use education as their technique for social control, 

37 Texas A&M University was established in that Brazos River Valley for 

38 white males. It remained for white males from 1876 up until 1963. 

39 Prairie View was established for black males, and eventually it 

40 admitted women in 1879, became the first state-supported institution 

41 to admit a female. And during that time, they looked for a president 

42 of both of those universities, because Prairie View -- the president 

43 at A&M was always the president of Prairie View. They offered the 

44 presidency to Jefferson Davis, who respectfully declined. But he said, 

45 I've got a man out of Mississippi I know well named Thomas Garthright 

46 (phonetic) . So he sent Thomas Garthright. And he said, well, you need 

47 a black man for -- for Prairie View, so he brought L. W. Minor. So you 

48 can see the Confederacy kind of retrenched to Texas. And so we're 

49 dealing with something that's deeply entrenched. So that section of 

50 the Voting Rights Act that affords us some protection is severely 

51 needed, because the culture has not just moved. And the new phenomenon 

52 now is the Hispanic in migration into territories that they once 
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1 owned. And so there's a gap between the education levels of those that 

2 are now the majority and those that are going to soon be the majority. 

3 But that gap is more -- when you're talking about closing it and 

4 making sure that the new people can handle the economy of Texas, I 

5 think the culture has given a backlash to that, because they feel 

6 threatened. They see that they will be mutated into something else 

7 with this new majority. So you've still got some safeguards that need 

8 to be in place. 

9 MR. BUCHANAN: Thank you. Beautiful testimony. 

10 MR. LEE: Mr. Davidson. 

11 DR. DAVIDSON: I have three questions for you. The first one is, 

12 what percentage of Waller County is African-American? MR. JACKSON: 

13 Well, based on the current census, we're probably roughly about 26 

14 percent, somewhere like that. 

15 DR, DAVIDSON: So a significant percentage there - 

16 MR. JACKSON: Yes. 

17 DR. DAVIDSON: -- that can certainly change election outcomes. The 

18 second question is -- first of all, I guess, I have a good friend and 

19 former student named Dalzinia Sams (phonetic) , an African-American 

20 woman whose dad was named Arista Sams (phonetic) , who played a very 

21 important role in - 

22 MR, JACKSON: Yes. 

23 DR. DAVIDSON: -- securing the vote for African-American students 

24 there at Prairie View in 1972. Did you have the privilege of knowing 

25 Mr. - 

26 MR. JACKSON: I served with Mayor Sams on the city council for 

27 many years, so I know him well, and I know his daughters and his wife, 

28 Ms. Ann Sams. 

29 DR. DAVIDSON: Third question, do you feel that the Voting Rights 

30 Act had an impact on getting the situation taken care of, the most 

31 recent situation that you were describing to us, whereby African- 

32 American students again were at first prevented from voting? 

33 MR. JACKSON: It provides us with some necessary safeguards, 

34 because if it was not for that looking-over-the-shoulder, somebody 

35 watching the process, then we would have been at the mercy of the 

36 powers that still advocate states rights. Even though they're now 

37 Republicans, they still are tied into the old ideology of the south. 

38 It’s very well entrenched. 

39 DR. DAVIDSON: Thank you. 

40 MR. LEE: Thank you, Mayor Jackson. At this point, I'd like to 

41 acknowledge the presence of the individuals who have been marching 

42 this week from Selma to Montgomery for the 40th anniversary. And a 

43 banner has just gone up with SCLC’s name on it and the 40th 

44 anniversary march, so we welcome you marchers. MR. LEE: Our next 

45 witness is Dr. Richard Engstrom. Dr. Engstrom is a Research Professor 

46 of Political Science and is now Professor of Africans Studies at the 

47 University of New Orleans. Doctor Engstrom has published extensively 

48 on election systems and minority rights and has been testifying as an 

49 expert in voting rights cases since the 1970s. And so we welcome you, 

50 Professor Engstrom. 

51 DR. ENGSTROM: Thank you. 
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1 MR. LEE; And I understand you're going to focus on polarized 

2 voting. 

3 DR. ENGSTROM; Yes. Again it is for me as well a privilege to be 

4 invited to talk with you today. And I am going to deal with racially- 

5 polarized voting, because it's a central concept when we deal with 

6 Section 5 of the Voting Rights Act, which will be up for renewal, as 

7 well as Section 2. Both those provisions contain protections against 

8 what we call racial vote dilution or minority vote dilution. When we 

9 talk about dilution, we're referring to what we often refer to as a 

10 second generation type of discrimination. The first generation was 

11 disfranchisement. But once people get the right to vote, we face 

12 additional impediments and hurdles in their ability to convert that 

13 vote into the election of representatives of their choice. Actually, 

14 this has been borrowed from educational re -- research on educational 

15 discrimination, where the first generation was simply segregation and 

16 not even being allowed in the schoolhouse door; then the next was, 

17 you're in the school, but now you're tracked into particular areas; 

18 disciplinary policies are different. We have the same thing with 

19 voting rights. First generation was disfranchisement; second 

20 generation then we discovered dilution, which is a systematic 

21 impediment in terms of the ability to convert voting strength into the 

22 election of representatives of choice. 

23 MR. LEE: Dr. Engstrom, we have a situation where we don't have 

24 enough microphones, so if you could speak up as much as you can - 

25 DR, ENGSTROM: Okay. 

26 MR. LEE: I think the audience will appreciate it. 

27 DR, ENGSTROM: All right. And so central to these protections, of 

28 course, is, as Vernon Burton was saying earlier today, racially- 

29 polarized voting. Now, if voting isn't racially-polarized, we no 

30 longer need these protections, as Vernon said. If we don't have 

31 divisions along racial lines in our candidate preferences, then we 

32 don't need to be concerned about election systems that dilute the 

33 voting strength of minority groups in those arrangements. But 

34 unfortunately, it still is racially polarized, and when voting is 

35 racially polarized, then how we structure elections can have a very 

36 critical impact on the ability to convert that voting strength into 

37 people you want to represent you in government. Vernon mentioned some 

38 of the things, but just quickly, whether we have elections at-large or 

39 by multimember districts or by single-member districts can matter 

40 greatly. Whether when we look at those districts we have one district 

41 (inaudible) versus another, and which one gets chosen can affect the 

42 opportunity to elect candidates of choice greatly. Today I want to 

43 tell you race remains the central demographic division in American 

44 policies. Don't trust me; read the literature. Read the recent books 

45 on southern politics. Race is still the major demographic division in 

46 southern politics and, indeed, politics across the country. And 

47 racially-polarized voting persists. I know this because I study it. 

48 Since the nineteen -- since, excuse me, the 2000 census, I have worked 

49 in seven different states in which I've conducted studies of racially- 

50 polarized voting, or at least what it takes to elect minority choice 

51 representatives. I have today for you an illustration of the tables 

52 from one of the cases I worked, which was the Section 5 preclearance 
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1 case involving the State of Louisiana and its initial plan that it 

2 attempted to implement the first time in terms of state representative 

3 districts. I -- there are copies I know. Whether you have them or 

4 they've been distributed or not, I'm not aware. But, anyway, this was 

5 part of my report in the case of Louisiana versus The United States, 

6 and this was, again, the new plan after the nineteen -- 2000 census. 

7 There are four tables. Well, the report concerns four areas of the 

8 state in which particular districting arrangements were at issue. All 

9 right. They covered different parts of the state. We're not talking 

10 about only one part of Louisiana, but different geographical areas. 

11 There are four tables. Table 1 concerns racially-polarized voting in 

12 the state House elections at issue or at least three of the districts 

13 at issue. Table 2 concerns racially-polarized voting in, quote, 

14 exogamous, unquote, elections. I apologize for that, but that's the 

15 jargon. Basically, all that means is, in elections to other offices 

16 than the office at issue in the litigation. In other words, elections 

17 not involving the state House of Representative, but lots of other 

18 offices. And we'll get to that in a minute. Table 3 and 4 do the same 

19 thing for an additional district. I apologize. I no longer remember 

20 why one district came in a little later. But it's essentially the same 

21 as Tables 1 and 2 but for a district -- different districts. All 

22 right. Those elections studied in that handout, or in those tables, 

23 are over the lifetime of the previous redistricting plan, all right, 

24 from the plan adopted at the 1990 census, up to when Louisiana was 

25 adopting a new plan based on the 2000 census. They cover elections 

26 from 1991 to 2002. We're not talking history here. All right. These 

21 elections come up through the latest round, 1999, when the Legislature 

28 was elected again, and some other elections incurring -- occurring in 

29 2001, 2002. Now, note in the tables there are three different 

30 estimates of racial divisions in candidate preferences for each 

31 election. Now, my colleagues ask me what I do when I go into court. 

32 And I say, I document racially-polarized voting. And my colleagues 

33 say, well, doesn't everybody already know that voting is racially 

34 polarized in this country? And I say, well, in court, you have to 

35 prove it, and you have to prove it over and over and over again. And 

36 then you even have to defend it because of statistical arguments about 

37 the estimation procedures and things. I'm not going to get into that. 

38 But what I'm going to say is the reason there are three estimates for 

39 every election in this report is because we look at it every which way 

40 we can. All right. We do two procedures approved by the Supreme Court 

41 in Thornburg vs. Gingles; we do another procedure that is developed 

42 and developed specifically for this purpose since Thornburg versus 

43 Gingles, and, indeed, were available -- or where they can be done, we 

44 will even use exit poles as additional evidence of the candidate 

45 divisions. The estimation procedures typically reenforce each other. 

46 You can look through those tables, and you can see occasionally there 

47 may be some differences that have meaning, but, basically, in almost 

48 all, they're going to be pretty close to each other, and certainly 

49 have no difference in terms of who's the candidate of choice of 

50 African-American voters and non-African-American voters. In that table 

51 for Louisiana, there are 90 separate election analyses. And that means 
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1 roughly 270 estimates. Almost every election analysis in those tables 

2 show racially-polarized voting in that election. Almost every one. 

3 There are a few exceptions, usually when African-Americans 

4 themselves may not be supportive of the African-American candidate. 

5 But generally that's not the case. Rarely is that the case. And 

6 normally, then, other voters don't share that preference. Now, does it 

7 matter where the Louisiana -- we're looking at, as I've said. It 

8 doesn't matter really what office we're looking at either when we look 

9 at these elections. As I said, the -- the elections at issue, the 

10 office at issue were seats in the state House of Representatives. But 

11 you'll see through the tables that it doesn't matter; you'll find 

12 racially-polarized voting when it comes to votes for governor; you'll 

13 find racially-polarized voting -- excuse me -- when it comes to votes 

14 for mayor; you'll find it when it comes to votes for public -- state 

15 public service commissioners; when it comes to votes for state 

16 Senator; when it comes to votes for people running for the state board 

17 of elementary and secondary education; when it comes to people voting 

18 for district attorney; constable; recorder of mortgages; register of 

19 conveyances; and numerous judicial offices. There are elections in 

20 there for the state court of appeals, district court, civil court, 

21 criminal court, juvenile court, and traffic court. It doesn't matter 

22 what office is at issue; it doesn't matter whether it's high profile 

23 or low profile; it doesn't matter whether it's top of the ballot or 

24 down on the ballot. Time, place, and office do not matter. What we 

25 find consistently in almost every instance is that voting in those 

26 elections in Louisiana show -- reflect racially-polarized preferences 

27 on the part of the voters. Now, there's nothing unique about 

28 Louisiana, There's nothing unique about the set of tables I've given 

29 you. There's nothing especially more dramatic about this evidence than 

30 what one finds in other states. As I mentioned, I've worked in six 

31 other states since the 2000 census. I've worked for plaintiffs and 

32 defendants; I've worked for civil rights organizations; I've worked 

33 for states; I've worked for the US Department of Justice, My testimony 

34 doesn't vary depending on who I work for in the sense of what I find 

35 is what I'm going to talk about and what I'm going to testify to, I 

36 want to just quickly point out some other states. One state I did not 

37 work in, in which we've already had testimony about, is South 

38 Carolina. Vernon Burton this morning read from you -- read from a 

39 court decision talking about racially-polarizing voting in South 

40 Carolina. Let me add Georgia. I was the Department of Justice's expert 

41 witness to do the voting analysis portion in the case Georgia versus 

42 Ashcroft. A lot of people here will -- will know what that case is. 

43 Now, the deal -- the Department of Justice lost that case on the 

44 ultimate question of preclearance. But they did not lose on the 

45 question of whether there's racially-polarized voting in Georgia. The 

46 trial court held that they found -- there's a holding of finding of 

47 fact -- that voting is racially polarized in those areas that were at 

48 issue, and that's -- that determination, that finding, was not 

49 overturned on appeal. It was in no way disturbed by the Supreme Court 

50 when they overruled the trial court that had agreed with the 

51 Department of Justice. I've worked in the state of Florida; I've 

52 worked in the state of Alabama; I just finished a deposition in the 
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1 state of North Carolina. And I can tell you that I was the state of 

2 North Carolina's expert when it came to racially-polarized voting in 

3 the Shaw case, the Shaw versus Reno litigation. And racially-polarized 

4 voting was found in North Carolina at that time. Given my more recent 

5 experience, which concerns the southeastern portion of the state, 

6 racially-polarized voting is still -- it persists in North Carolina. I 

7 also have done work in Texas involving Hispanics as the group at 

8 issue. And not in the south, but I've done work showing polarized 

9 voting when it comes to Native American preferences and other people's 

10 preferences. So -- and I want to say I also did some work in 

11 Mississippi. I didn't do racially-polarized voting there, but during 

12 the process of adopting their plan, I did serve as a consultant to the 

13 state and documented the need for majority African-American districts 

14 in order to elect African-Americans to the Legislature in the state of 

15 Mississippi. And I'm happy to say that it was the first time since the 

16 Voting Rights Act was adopted that Mississippi gained preclearance for 

17 the first plan it adopted for the new legislative lines, again, in the 

18 history. So I want to say racially-polarized voting is a persistent 

19 thing in the American south. I wish I could say it was a thing of the 

20 past, but it isn't. And, therefore. Section 5 of the Voting Rights 

21 Act, unfortunately, needs to be extended. As long as we have racially- 

22 polarized voting, we need the protections that Section 5 provides and 

23 also the protections that Section 2 provide. The Voting Rights Act 

24 continues to be needed because the basic problem when it comes to 

25 dilution, racially-polarized voting persists throughout the south. 

26 MR. LEE: My colleagues on the Commission admonished me that we're 

27 going to change the ground rules a bit. We're going to listen to all 

28 the testimony first and then come up with some questions. But at this 

29 point, I'd like to acknowledge Charles Steele, Jr., President and CEO 

30 of the Southern Christian Leadership Conference. Mr. Steele. Mr. 

31 Steele, we're going to provide some time for you to say a few words 

32 later, but do you want to just say something now briefly? 

33 MR. STEELE: Well, you can tell that I'm a former elected 

34 official. I saw a microphone; I began to walk. I served in the Alabama 

35 State Legislature for the first black since Reconstruction for ten 

36 years. And I resigned in the latter part of August to take on full- 

37 time representation for SCLC and currently president and CEO. Also was 

38 one of the first black city council persons elected in the City of 

39 Tuscaloosa. I would just like to greet you; say I'm happy to be here. 

40 We've been marching since actually Sunday from Selma to Montgomery. 

41 And at some given point, I'd just like to give you the root causes why 

42 we have discriminatory practices within the system that we're 

43 currently experiencing in terms of voting rights, and hopefully to 

44 -implement for the future things that we can do for SCLC in working 

45 with you to eradicate those concerns. I just left Israel, and going 

46 throughout the world, the same type of concerns, to eradicate racism 

47 from our system. That's the root cause. I'll pause at this point. 

48 MR. LEE: Thank you very much. We're going to provide time right 

49 after lunch for -- 

50 MR. STEELE: Well, in case I don't come back, let me just say 

51 this, because I do have some other things. Let me say this to you. 

52 MR. LEE: Oh, sure. Of course. 
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1 MR. STEELE: Let's deal with the real issue. And the real issue is 

2 racism. Let's not skate and skirt around this thing. I'm tired of 

3 playing ticktacktoe with an issue that is serious. There's racism in 

4 this country. A hundred years ago, the issue with black folks was 

5 racism; 50 years, the issue was racism; 2005, the issue is racism, and 

6 that's what we have. You can't expect a system that enslaves you to 

7 save you. Thank you very much. 

8 MR. LEE: We turn now from the very compelling and striking 

9 testimony of Dr. Engstrom about the persistence of race-polarized 

10 voting to testimony of Victor Landa. He's going to focus on the 

11 Section 203. Victor Landa is the Central Region Director of the 

12 Southwest Voter Registration Education Project, which in 2004 

13 registered 100,000 new Latino voters to 16 states. Mr. Landa has 

14 worked in Spanish and English media, print and broadcast media, for 22 

15 years. Welcome, Mr. Landa. 

16 MR. LANDA: Thank you very much. Distinguished members of the 

17 Commission, ladies and gentlemen, good morning. Buenos dias. My name 

18 is Victor Landa. I'm the central region director of the Southwest 

19 Voter Registration Education Project. In this capacity, I'm 

20 responsible for our operations in Texas, Colorado, and New Mexico. On 

21 behalf of the Southwest Voter Registration Education Project, I want 

22 to thank the Lawyers' Committee for Civil Rights Under Law for putting 

23 together this series of timely and much-needed forums and for inviting 

24 my organization to participate in this hearing. 

25 The Southwest Voter Registration Education Project is a national 

26 nonprofit nonpartisan organization committed solely to the political 

27 empowerment of Latino communities through voter registration, voter 

28 education, as well as voter participation. Southwest Voter was 

29 established in 1974 by the late Willie Velasquez to encourage civic 

30 and political participation in Latino and other underrepresented 

31 communities. And since its inception. Southwest Voter has registered 

32 over 2. 2 million Latino voters throughout the southwest and Florida. 

33 I'd like to speak to you this morning directly with regards to Section 

34 203 and Sections 6 through 9 of the Voting Rights Act and how these 

35 come to bear on the voting experience of Latinos in Texas. The purpose 

36 of Section 203, as you well know, is to provide non-English-speaking 

37 citizens with the same information and opportunities to participate in 

38 the electoral process as the general electorate. In our work, 

39 specifically in the 2004 election cycle in Texas, Southwest Voter 

40 Registration Education Project found that election materials in 

41 Spanish, from registration cards to ballots, were essential. In the 

42 months leading up to the general election in November of 2004, 

43 Southwest Voter registered close to 20,000 new Latino voters across 

44 Texas, many of whom are not fluent in English. This was a record 

45 breaking year for us in or 30 year history, and it's a fact, that we 

46 could not have enjoyed this level of success were itnot for bilingual 

47 registration cards. We find that older citizens and new immigrants 

48 feel more at ease, more secure, when the process is in a language that 

49 they have mastered. I've found that citizens who prefer Spanish 

50 registration cards do so because they feel more connected to the 

51 process. They also feel they trust the process more when they fully 

52 understand it. Many older citizens, new citizens, and first-time 
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1 voters whose primary language is Spanish would not have registered to 

2 vote if not for the access to registration cards in Spanish. Without 

3 materials in Spanish, those citizens whose eagerness and ambition to 

4 participate in the electoral process would compel them to register 

5 even using a form with registration instructions they did not 

6 understand, would run the risk of making errors on the registration 

7 card that could prevent them from voting if those errors made them 

8 wrongly appear ineligible. 

9 Without materials in Spanish, many citizens not fluent in English 

10 would find the process too difficult to navigate and would not vote or 

11 would not necessarily vote in the way that they had intended. As an 

12 anecdote, I offer the case of an 86-year-old woman who answered her 

13 door and told one of our volunteers that she believed that she was too 

14 old to vote. She was assured in Spanish that there was no age limit to 

15 voting -- the voting process, and she happily registered. This woman 

16 spoke limited English and would not have been able to understand our 

17 volunteer's explanation if it were not in Spanish. Then there's the 

18 case of a 46-year-old construction worker who I approached after 

19 Sunday mass, where he and his family were celebrating the baptism of a 

20 newborn nephew. When he saw that there were Spanish registration cards 

21 available, he went back into the church to bring out 12 members of his 

22 extended family, all citizens, who stood in line to register, and told 

23 us that if it were not for the Spanish registration cards, they would 

24 not have registered, and, of course, they would not have voted. 

25 Section 203 of the Voting Rights Act should be reauthorized to protect 

26 the voting rights of Spanish- speaking and Spanish/English bilingual 

27 voters. Bilingual materials are not a mere preference; they are not 

28 just a convenience; they are a necessity because they insure the 

29 franchise. 

30 Now, a concern to us as well is the preservation of Sections 6 

31 through 9 of the Voting Rights Act. These sections authorize the 

32 federal government to send federal election examiners and observers to 

33 specific jurisdictions and polling places where they are deemed 

34 necessary. They also allow for federal registration in jurisdictions 

35 that discriminate in registration and at the polls. It was our 

36 experience in the 2004 election cycle in Texas that there exists what 

37 can only be described as strategic efforts to exclude certain citizens 

38 from voter registration. In one county in south Texas, some of our 

39 Spanish-speaking volunteers were denied the eligibility to be 

40 deputized as registrars. Now, in Texas only a deputized registrar can 

41 register voters in the field. Some officials who are empowered by law 

42 to deputize registrars deliberately set obstacles to deputization for 

43 people who may have belonged to an opposing political party. One of 

44 our volunteers was stripped of his deputized registrar privileges 

45 because he turned in a registration card with a numerical 

46 transposition. His team of volunteers was also denied deputization 

47 privileges on similar flimsy technical merits. On one occasion, a 

48 volunteer was told by an authorized person in the elections office to 

49 change a date on the registration card. And as soon as that date was 

50 changed, her deputized registrar privileges were taken from her. 

51 Sadly, I can elaborate not further, because the volunteers in question 

52 fear retribution and have asked that names and locations not be 
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1 mentioned. It's noteworthy to say that all of our volunteers who were 

2 denied or were stripped of their deputization privileges were fully 

3 eligible to be sworn in as deputy registrars. 

4 Texas officials have been arbitrary and discriminatory in their 

5 refusal to deputize our Spanish- speaking volunteers. In addition, in 

6 San Antonio, Texas, our field volunteers were denied access as 

7 registrars to naturalization ceremonies. Part of our strategy across 

8 the country is to go to naturalization ceremonies, where newly- sworn 

9 citizens are eager to register to vote, in order to become full- 

10 fledged participants in the political process of their adopted 

11 country. In October of 2004, when our volunteers approached the 

12 immigration official in charge of the ceremony in San Antonio, they 

13 were told that the local registrar was coordinating the voter 

14 registration effort. The office of the county elections administrator 

15 then told us that official coxmty personnel were covering the voter 

16 registration tasks and that there was no need for our help. But when 

17 time came for the ceremony, there was, in fact, no one registering new 

18 citizens at the time of their naturalization. We know this because our 

19 volunteers did, in fact, attend the ceremony, but as private citizens, 

20 not as voter registrars. And they were witnesses to the lack of voter 

21 registration at the ceremony. Our efforts to file an official 

22 complaint with the United States Citizenship Immigration Service, with 

23 the county elections administrator, and with the persons in charge of 

24 the ceremony venue, as well as our request to the same agencies and 

25 persons in San Antonio to be present at subsequent naturalization 

26 ceremony -- ceremonies bore no fruit. The effort to exclude certain 

27 voters in Texas from participating in the electoral process has 

28 reached the State Legislature. 

29 Representatives Betty Brown and Jim Jackson have introduced in 

30 committee House Bill 516, relating to requiring proof of citizenship 

31 at the time a person registers to vote. The bill states that a person 

32 would have to provide a copy of proof of citizenship in order to 

33 register to vote; a driver's license or a Social Security card would 

34 not work. To be permitted to register to vote, a new voter would have 

35 to provide a birth certificate, a passport, or naturalization 

36 documents. The most common forms of identification that you and I 

37 carry would not be enough to register to vote. This bill carries the 

38 stated intent of fighting voter fraud, but what it actually does is 

39 set greater obstacles for the registration of new voters, and a 

40 substantial portion of new voters in Texas are Latin voters. 

41 The way the law presently reads, a person who wants to register 

42 to vote must provide proof of identification and can provide that 

43 information when he goes to cast a ballot in the first federal 

44 election after he registers. Now, this new law, if enacted, would 

45 place the stricter transaction of proof of citizenship at th moment of 

46 registration. This change, while making it more inconvenient for all 

47 Texans to register to vote, would adversely and disproportionately 

48 affect new Latino voters in Texas because most new Latinos in Texas 

49 are registered in on-site registration drives, in places where they 

50 shop; where they gather; worship; and celebrate; places where people 

51 don't carry birth certificates or passports or naturalization papers. 

52 This law would be another in a series of obstacle for Latinos who have 
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1 a historically tenuous relationship with voter registration, going 

2 back just one or two generations, to a time, for example, when 

3 eligible voters were required to pay a poll tax. 

4 Ladies and gentlemen, Sections 203, as well as Sections 6 through 

5 9 of the Voting Rights Act, must be reauthorized to prevent exactly 

6 the harms they were originally drafted to redress, because these harms 

7 persist, and in their persistence, they erode Latinos' rights and 

8 privileges as citizens of this country. Our experience is a reminder 

9 that federal protection of voter registration continues to be 

10 necessary because there continues to be a population against whose 

11 voting rights registration restricting strategies continue to be used, 

12 Latino voting rights in Texas are not protected by simply observing 

13 the polls on election days to be sure that registered voters are 

14 allowed to vote. We need the legal provisions in the Voting Rights Act 

15 that ensure that those who work to register Latino voters in Texas 

16 have the chance and the necessary Spanish language materials to do so 

17 and that all eligible Latinos voting age have a meaningful opportunity 

18 to register so that they can vote. The acts of obstruction I have 

19 described speak as well to the need to reauthorize Section 5 of the 

20 Voting Rights Act. The requirement to preclear changes in voting 

21 practices or procedures based on evidence, that the proposed change 

22 does not have the purpose and will not have the effect of denying or 

23 abridging the right to vote on account of race, color, membership in a 

24 language minority group. It's a weapon we must not lose. Section 5 is, 

25 in effect, our first line of defense against preferences of the kind 

26 that I have outlined this afternoon, which limit, obstruct, and also 

27 deny the right of suffrage to language minorities in the state of 

28 Texas. Again, I thank you for the opportunity to appear and speak 

29 before you, and I thank you for your attention. Muchas graoias. 

30 MR. LKE: Thank you, Mr. Landa. Now we're going to hear from Raoul 

31 Cunningham, who is the President of the Louisville, Kentucky, branch 

32 of the NAACP. Mr. Cunningham has also served as a National Deputy 

33 Director of the NAACP Voter Empowering Program, as well as Region 3 

34 Coordinator and the Kentucky State Coordinator of the NAACP. Welcome, 

35 Mr. Cunningham. 

36 MR. CUNNINGHAM: Thank you, Mr. Chairman. Let me express ray 

37 appreciation to the Commission and to the Lawyers' Committee for 

38 inviting me to participate with you. In my letter of invitation, they 

39 asked me to discuss discrimination faced by the voters of Kentucky 

40 since 1982. If I may, there are three specific cases or instances that 

41 I would like to discuss with you. First, in the 2000 general 

42 elections, the voters of Louisville and Jefferson County passed a 

43 referendum merging the City of Louisville and the unincorporated areas 

44 of the county. This act passed by vote of 158,000 to a 134,000. 

45 Interesting aspect of this merger is that the 92 small cities in the 

46 county were not included. African-Americans voted 83 percent against 

47 the referendum. At the time of the vote, African-Americans were 33 

48 percent of the city and IB. 9 percent of the county, and composed 33 

49 percent of the Board of Alderman, and 25 percent of the physical 

50 court, which is our legislative body in Kentucky. Prior to this, the 

51 general assembly had passed enabling legislation which passed the 

52 referendum on the ballot and stated that the University of Louisville 
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1 Geography Professor, Dr. Bill Dakan, would draw the 26 districts for 

2 the new government. The enabling legislation also stated that 

3 Jefferson Physical Court had to approve the districts drawn by Dakan 

4 without alterations or amendments. A one-man show. 

5 During the campaign, the proponents and Dakan of merger had 

6 promised that there would be -- six of the 26 districts would be 

7 majority black districts. However, the plan as drawn by Dakan diluted 

8 minority voting strength because it failed to create the effective 

9 voting age minorities -- majorities -- I'm sorry -- in Districts 2 and 

10 District 3. Several alternative plans submitted to Dakan by the NAACP 

11 clearly demonstrated that it was possible to create majorities of 

12 voting age African-Americans sufficient to provide the citizens of 

13 those districts with a reasonable opportunity to elect their 

14 candidates of choice, as required by the Voting Rights Act. Today the 

15 plan drawn by Dakan is in place. 

16 Second scenario -- oh, in the area of redistricting, two months 

17 before the 2002 session of the general assembly convened, the NAACP 

18 unveiled a redistricting plan that showed how the Legislature could 

19 draw three majority black districts in Louisville instead of two and 

20 create an influenced district in Jefferson County as well as Christian 

21 County in the west. On the second day of the session, January the 

22 10th, the proposals were -- were submitted to the leaderships of both 

23 houses. We also testified before both committees. The House passed 

24 this version of redistricting, which was House Bill 1, without 

25 including the recommendations of the NAACP. During the debate on the 

26 Free Conference Committee Report to House Bill 1, the speaker pro tern 

27 assured the House that a third African-American district in Jefferson 

28 County had been created. The House and the Senate, within an hour 

29 after that declaration, passed the bill, and the governor affixed his 

30 signature that same afternoon. The problem with that is that there was 

31 no third African-American district in Jefferson County, and the other 

32 two districts had been greatly diluted. Prior to 2002, the 42nd 

33 district had 71. 2 percent black voting age population, and the 43rd 

34 district had 61. 8 black -- black voting age population. Under the 

35 House Bill 1 that we -- that now is in effect, the 41st, which was to 

36 have been the new majority black district, has 47. 6 black voting age 

37 population. The 42nd has 52. 6 black voting age population, and the 

38 43rd has 54. 1 black voting age population. 

39 The third -- the third circumstance is that on October the 3rd -- 

40 I'm sorry, October the 15th, 2003, the chairman of the Louisville 

41 Jefferson County Republican Party filed a list of 59 persons to serve 

42 as challengers in 59 predominantly African-American precincts with the 

43 Jefferson County Board of Elections. In July of 2003, a Republican 

44 recruiting flyer entitled "Gubernatorial Election Integrity Call to 

45 Arms" was circulated, that stated, in the past three elections, the 

46 NAACP and the A. Philip Randolph Institute had, quote, targeted poor 

47 black voters, end of quote, and encouraged them to, quote, commit 

48 fraud, end of quote. The flyer also attenpted to raise money for the 

49 GOP. The Republican Party had asked the FBI to come in and 

50 investigate. They did, and found no illegal election activities or 

51 election fraud related to the Get Out the Vote campaigns of the NAACP 

52 or the A. Philip Randolph Institute. According to Kentucky election 
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1 laws, a report of precinct election officials stating, any 

2 irregularities must be filed immediately after each election. A 

3 careful check of each report was made for the previous years and found 

4 no irregularities reported in any of the challenged precincts. The 

5 Republican chairman defended the challenge of plan by stating that 

6 precincts were chosen at random. When the civil rights community found 

7 it amazing, how all the randomly-selected precincts, with the 

8 exception of four in Newburg area, were in the west end of Louisville 

9 and fell into a perfectly tight contiguous pattern. Even the four in 

10 Newburg, which is an African-American suburb of Louisville, fell into 

11 a tight contiguous pattern. We also found it more amazing that of 483 

12 precincts in the county, no predominantly white precinct was randomly 

13 selected. Kentucky election law states that each of the two major 

14 political parties shall pay -- shall place two election officials in 

15 each precinct. In 2001 and 2002, the Republican Party failed to -- to 

16 fill a complete slate of election officials. Two days after filing the 

17 challenges, the GOP still had not filled 33 election precinct 

18 officials. 

19 On election day, there were actually 18 challenges that were 

20 placed in African-American precincts. Others had been reassigned to 

21 serve as election officials, and some had failed to take the mandatory 

22 training. Voter turnout that election in 2003 in predominantly black 

23 precincts was nearly identical to the previous year's election, while 

24 voting in the white majority precincts fell 7 percent. The only 

25 precincts that saw higher voter turnout in 2003 were 21 precincts that 

26 were among the 59 precincts targeted by the GOP challengers. That was 

27 an attempt to intimidate African-American voters. And what was so 

28 interesting about this, Mr. Chairman, Kentucky is not a covered state. 

29 Basically, we had not had problems of intimidation since the 1800s. We 

30 found it very interesting that it would then -- and would come about 

31 in 2003. The first two cases that we discussed with you brings to mind 

32 what can happen in states that are not covered by Section 5. 

33 Unfortunately -- and having been involved in 1965, when the Voting 

34 Rights Act was passed, as a student, I guess I felt some pride that my 

35 state didn't have to be covered. But that same feeling comes and bites 

36 you 40 years later, when you realize that discrimination and 

37 intimidation still exist; new patterns and new opportunities have been 

38 seized by those who had not tried to intimidate or challenge in the 

39 past. Thank you, again, for the opportunity to appear before you and 

40 appreciate it. Thank you. 

41 MR. LEE: Thank you for that testimony. Commissioner Moten. 

42 DR. MOTEN: Doctor Engstrom -- excuse me -- at the risk of 

43 sounding naive -- and I agree with what Former Senator Steele had to 

44 say -- does your empirical studies bear out his pronouncement, that 

45 is, or his conclusion -- in other words, I'm asking you -- the 

46 question that I'm putting to you is that if -- if racial-polarized 

47 voting or racial-polarized preferences equals racial prejudice. 

48 DR. ENGSTROM; I would certainly agree with him, that it does. 

49 Now, having said that, I will say the evidence in court does not 

50 require proof of causation, only proof of the differences. So we don't 

51 do analyses that go into causation. Now, often defendant's expert 

52 witnesses, albeit working the other -- you know, in opposition, they 
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1 will attempt to employ some type of causal analysis. But I think they 

2 have -- in my experience are easily rebuttable every time that I have 

3 seen it. What they often do is singly insert other variables that in 

4 turn relate to race and say, well, look, these variables that relate 

5 to race have a more proximate irrpact on the racial divisions and the 

6 vote; therefore, it's these variables, not race. And it's simply an 

7 effort to cleanse divisions in voting of their racial content and 

8 racial importance. But the analysis we do, do not get into the reasons 

9 for the causes of the racial divisions. But I have looked at too many, 

10 too much evidence, for too long a time, in too many places to say 

11 that, you know, I don't believe that's a reflection of racism. I do 

12 believe that it is. 

13 MR. LEE: Your point is that you believe Congress should take into 

14 account these consistent studies about racial-polarized voting today 

15 in deciding if a 40-year old statute should be extended; isn't that 

16 your point? 

17 DR. ENGSTROM: Yes. I think the problems -- the -- in terms of 

18 vote dilution, you know, and the problem of racially-polarized voting, 

19 is still an important impediment today. And 40 years ago, when the Act 

20 was initially passed, there was more interest in disfranchisement, 

21 because that was the first generation of discrimination. It was -- 

22 once disfranchisement was largely overcome -- I'm not going to say 

23 completely, but many of the barriers have been eliminated -- and the 

24 voting strength began to be there, that then we discovered there's 

25 simply a second generation of discrimination. Just like in education. 

26 You know, we face a new set of barriers that say, okay, you've got the 

27 right to vote; now try to elect your representatives of choice. 

28 MR. LEE: Well, I noticed the same thing that Commissioner Moten 

29 noticed, which is that you and Mr. Steele were actually saying the 

30 same thing. I notice it's -- also Mayor Jackson -- Jackson was saying 

31 the same thing, starting -- reminding us of the earliest days of the 

32 Texas Republic and testifying about presently. I must say personally 

33 it's very sobering testimony. Did you want to follow up some more? 

34 DR. MOTEN: No. Not at this time. 

35 DR. DAVIDSON: Could I follow up his question? MR. LEE: Sure. 

36 Commissioner Davidson. 

37 DR. DAVIDSON: And just push it a step further, Dr. Engstrom. It 

38 seems to me that even though you don't have to show that racially- 

39 polarized voting is the result of racial prejudice in these cases, 

40 nonetheless the force of your statistics are stronger if that is the 

41 case. And wouldn't some people come back and say -- talking about 

42 variables that are introduced in the courtroom here to -- to confound 

43 your testimony, wouldn't some people say, well, this is not -- this 

44 racially-polarized voting is not so much an expression of racial 

45 animus as it simply is partisan differences? DR. ENGSTROM: That is 

46 often one of the explanations now. And let's face it, it's extremely 

47 difficult to disentangle race and partisanship in the American south 

48 today. The studies I mentioned earlier about the new books on southern 

49 politics, they all acknowledge that race is the major demographic 

50 variable distinguishing between party choice. So if you put a variable 

51 in that distinguishes -- that is in turn related to race and said. 
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1 well, no, see; it's party choice, I don't believe you can wash the 

2 racial content of that from it. 

3 There are numerous variables. I mean, they get as -- as I would say, 

4 silly as which friends and neighbors vote. Well, look at the 

5 precincts. Black candidates are being supported by the people who live 

6 closer to them. White candidates are being supported by the people who 

7 live closer to them. Well, why is there that geographical pattern? We 

8 know why. It's racial discrimination in the housing market. In many 

9 ways in the past, formal; informal today. And all of these things. 

10 Race is -- excuse me, party is now a frequent explanation for the 

11 divisions. As if it's just party; it has nothing to do with race. 

12 Well, we know there has been white flight to the Republican Party. We 

13 know that has occurred. And I just don't think you -- it's -- that you 

14 can disentangle it. And, statistically, it can be very difficult to 

15 disentangle causality between things or among things that are 

16 themselves related to each other. 

17 DR. DAVIDSON: Thank you. 

18 MR. LEE: Commissioner Meeks. 

19 MS. MEEKS: My question was, sort of, similar. When you were 

20 giving your testimony --it was a little frustrating -- a little 

21 frustrating, and, you know, the question that kept coming, well, how 

22 do we overcome this, and then the question, that it is about racism, 

23 which is not an easy thing to overcome. You can't legislate that. But 

24 if this happens, gerrymandering, all that sort of thing, on -- and 

25 it's allowed on the grounds that it's just not focused on race, and 

26 that's acceptable -- like in Texas, we heard Vernon Burton talk about 

27 that. But the effect is that race or minority group is (inaudible), I 

28 mean, shouldn't -- this is maybe naive on my part. Shouldn't we be 

29 talking about how we strengthen the Voting Rights Act instead of just 

30 reauthorizing it? 

31 DR. ENGSTROM: If you could structure the issue as to how to 

32 strengthen it, I would be thrilled, because I think you're right. But 

33 I'm afraid the issue is going to be defending the Act and showing that 

34 its contemporary -- its contemporary importance is still there. And 

35 you say some of these things are not easy to overcome, and that's 

36 certainly true. But there are some things that can be changed almost 

37 overnight, and those are election systems. You can change them by 

38 legislation; you can change them by court order; you can prevent them 

39 through preclearance. And that's why the Act is so important. It deals 

40 with something that we can change. And, unfortunately. Section 5 is 

41 more prophylactic. It is against retrogression. You can still have 

42 Section 2 violations that -- under the law that no longer impact 

43 Section 5 determinations. But at least that's a very, very important 

44 preventative. It's not as strong as it used to be. Supreme Court has 

45 handed down decisions in the late '90s in which they've changed the 

46 way in which the law was interpreted, or at least it could be 

47 expressed a different view as to the way the law was interpreted, 

48 making even Section 5 preclearance a more difficult thing to deny. So 

49 I wish we -- I wish we could focus on what needs to be done still; see 

50 glass as half-full or half-empty? Well, you know, I like to say we've 

51 got great improvement; we've come a long way. But we still have a long 

52 way to go. 
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1 MR. LEE: Commissioner Buchanan is ready to ask a question. 

2 MR. BUCHANAN: Yes, indeed. I would say the President who signed 

3 the Voting Rights Act of 1965 once correctly said, politics is the art 

4 of the possible. But then he went on to prove a great many more things 

5 were possible than people had dreamed of. The gentleman from Kentucky, 

6 Mr. Cunningham, has made a -- also laid out a very clear case of 

7 problems in a state that is not covered by Section 5. I really wonder, 

8 is there a way we can strengthen, as well as -- without losing what we 

9 have, because we can't lose what we've got. I agree that's the highest 

10 priority. Is there a way that we can strengthen that, or shall we just 

11 (inaudible) . 

12 DR. ENGSTROM: Well, unfortunately, ways to strengthen the Act, I 

13 mean, suggestions are often ways to dismember it, like making Section 

14 5 nationwide in preclearance. I understand that -- 

15 DR. DAVIDSON: Can you speak up a little louder, please? 

16 DR. ENGSTROM: It's -- sometimes the proposals to strengthen it 

17 are, in fact, proposals to dismember it. And I'm talking about 

18 proposals to go nationwide in terms of preclearance, not -- as we've 

19 just heard, Kentucky is not precleared; perhaps -- it's not a covered 

20 jurisdiction; perhaps it should be. I'm not saying we're capturing 

21 everything. But Mr. Lee has worked with the Justice Department in the 

22 Voting Rights Section, and he knows the massive amount of work 

23 preclearance decisions have to take. Every voting change has to be 

24 sent for preclearance from -- from a public jurisdiction. If precinct 

25 lines are changed -- and that's not a trivial thing, necessarily. 

26 Precinct lines can be changed for racial purposes. If polling -- 

27 polling booths, polling stations, are relocated, they're supposed to 

28 be precleared. It doesn't always happen in the late rush in elections 

29 and things, but they can be things that are extremely irrportant. I 

30 have to admit my mind has not been on how to go forward and 

31 strengthen. But I will admit a couple of things: In my experience as 

32 an expert witness in studying voting rights -- and this begins in the 

33 '70s, I am amazed at how resilient and imaginative civil rights, 

34 voting rights workers, and politicians can be. I've learned a lot 

35 about how political scientists think in boxes, and we don't get out of 

36 the textbook enough. I'll give you two quick instances. When the City 

37 of Mobile versus -- versus Baldwin case came down, I was ready to put 

38 my tail under my behind and go home; I thought it was all over. And I 

39 went to a conference in Atlanta, and people -- the ambition, the 

40 strength, the creativity was there. And, by gosh, in 1982, there were 

41 important revisions in the Act. I will say another thing: When it 

42 comes to remedy for dilution, politicians are far more imaginative and 

43 creative than political scientists. We think in boxes. And I have been 

44 in situations where you think, well, this is really going to be 

45 difficult to implement. And politicians can sit at a table and say, 

46 now, what do you want, what do you want, and what do you want? 

47 Oh, we can give everybody what they want. It's amazing. So I don't -- 

48 you know, I don't say that more imaginative, creative people can't 

49 come forward with -- or an approach to -- on how to improve the Act. 

50 I've not been think -- I've been thinking more defensively, I must 

51 admit. 
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1 MR. LEE; Well, I'd like first to ask a question of the two 

2 gentlemen from Texas. And the gentleman from Kentucky, which is -- 

3 Texas, you're covered, and Kentucky you're not with Section 5 

4 coverage. You know, how -- what kind of benefit has Section 5 coverage 

5 meant in Prairie View and in Southwest registration efforts? I mean, 

6 in Kentucky, if you had been covered, would you have had more 

7 procedures in place and how -- what difference has Section -- I mean, 

8 you know, this is a pretty interesting panel, because you can ask this 

9 question. Does Section 5 make a difference? 

10 MR. lANDA: It makes a great difference. There was an instance in 

11 an election in San Antonio, Texas, where early voting places were 

12 changed in the west side and south side of San Antonio that's 

13 predominantly Latino. Voting -- early voting places were taken from 

14 there and put in the other parts of town. The reasoning for this was 

15 that more people vote in the other parts of town than they do on the 

16 south side and the west side. Well, what happened is that they didn't 

17 preclear it, so it was very easy to stop it before it even happened, 

18 while it was still in the planning stages -- or I think it might have 

19 happened one or two days, and it was immediately taken back. So, yeah, 

20 it's very useful; it's very practical. 

21 MR. LEE; Mr. Mayor. 

22 MR. JACKSON: Yes. One of the things that led to the 1992 

23 indictments that -- prior to the drawing of the lines -- 

24 MR, LEE; Of the students? 

25 MR. JACKSON: Of the students, yes. The campus of Prairie View was 

26 divided into three of the four commissioners' precincts. They were 

27 gerrymandered. And when a student would move from one dormitory across 

28 the street to a new dormitory, they were in a new voting precinct. So 

29 the law said that if you registered to vote and your card was mailed 

30 to your old address, they couldn’t forward it to your new address; 

31 they would send the cards back, so then the kids would be dropped from 

32 the rolls. But to an 18-year-old first time to vote, they were 

33 registered to vote. So when they show up at the polls, they'd sign the 

34 challenge affidavit and say that they were registered, and then when 

35 they didn't see the names on the list, they said, well, you voted 

36 illegally, and then they got indicted. I mean, so it's -- so the Act 

37 helped protect communities like Prairie View. The tactic that was used 

38 this last election was that they went after the elections 

39 administrators in those cities. Three of the four major cities in 

40 Waller County now have black mayors. But in two of those cities, we 

41 all experienced indictments of our elections administrator. In Prairie 

42 View we had -- our elections administrator was indicted, and in 

43 Brookshire, where they had a black major, his elections administrator 

44 was indicted; then they indicted the mayor on some reasons far removed 

45 from voting. They claimed he stole a tractor. Now, he was cleared. But 

46 it tainted those communities with, you know, what's going on down 

47 there? So the tactic now is moving us into the courts. We've spent a 

48 lot of time and money fighting this. If it hadn't been for 

49 organizations that came to our assistant, you know, like the lawyers 

50 group, we'd have been hung out to dry. Because you've got to have 

51 money to get into the court system and actually defend yourself. So 
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1 with this oversight, you know, this preclearance, that help us, 

2 because it gives us some safeguards because we're open to attack. 

3 MR. LEE: Mr. Cunningham. 

4 MR. CUNNINGHAM: In the case of Kentucky, I think two of the 

5 instances that I cited could have been different had Kentucky had to 

6 preclear, or if it had been a covered jurisdiction. I think also in 

7 the --in looking back over the Legislature, Kentucky has never given 

8 African-Americans in the state an opportunity to elect candidates of 

9 choice across the board across the state. They have packed us; they 

10 have cracked us. I think that if it had to -- if we were a Section 5, 

11 or covered by Section 5, they would have had to present such a 

12 proposal that would have been looked at by another --by the Justice 

13 Department, I think in the case of the merger, it would have been the 

14 same thing, with those two districts not having sufficient numbers 

15 where African-Americans could elect a candidate of choice. So, yes, I 

16 think it would have had a great impact on noncovered states and these 

17 African-American communities in terms of the ability to elect 

18 candidates. MR. LEE: Well, I would like to thank this panel for its 

19 testimony. This has been extraordinarily helpful. We'll now adjourn 

20 for lunch. {Lunch recess taken.) 

21 MR. LEE: The National Commission on the Voting Rights Act is now 

22 back in session. We're ready to begin our third panel. And I'd like to 

23 welcome the Honorable Bobby Singleton. 

24 MR. SINGLETON: Thank you. 

25 MR. LEE: Senator Singleton was elected to the House -- to the 

26 Alabama Senate in January 2005. Congratulations. 

27 MR. SINGLETON: Thank you, sir. 

28 MR, LEE: And from 2002 to 2005, Senator Singleton served in the 

29 Alabama House of Representatives. Senator Singleton represents 

30 Alabama's Black Belt -- 

31 MR. SINGLETON: Yes. 

32 MR. LEE: -- which we've heard so much today. Senator. 

33 MR. SINGLETON; Thank you. Good afternoon. And thanks for having 

34 me here at this panel today. To all of you who are here, welcome to 

35 the great state of Alabama, and I hope you're enjoying our beautiful 

36 weather while you're here. But we're here on more important notes 

37 today. Back in 1984, I was a candidate for city council in the city of 

38 Greensboro in a city that was 63 percent African-Americans but no 

39 black elected officials. We were still running on an at-large system. 

40 And in 1984, I lost that election by 50 votes. Upon losing that 

41 election, I filed a contest, and that contest was moved from the 

42 state's courts to the federal courts, and it was put in a group of 

43 cases called the Dillard versus The United States. And under the 

44 Dillard versus The United States, we got our one man, one vote single- 

45 voting districts. And because we were 63 percent African-Americans, we 

46 were given three majority black districts and two majority white 

47 districts. In 1992 because of -- between 1984 and 1988, the courts did 

48 not allow us to have an election. We were in lame duck. From 1988 to 

49 1992, a special master was sent into Greensboro, Alabama, to help us 

50 to design a map that would meet the preclearance of Section 5 of the 

51 Voting Rights Act. As we drafted those districts, we saw in 1992 the 

52 first African-Americans to be elected in the 100 year history of the 
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1 City of Greensboro. In 1992, we put three African-Americans on the 

2 city council. Though I was not one of them, I was just one of the 

3 persons who was behind the scene. I was the campaign manager for all 

4 three of those members in their -- in their campaigns. We, for the 

5 first time in 1997, experienced our first African-American mayor. And 

6 that all became of -- because of what we had done in 1992 for the 

7 first time to elect African-Americans to the city council. Even though 

8 the mayor had to run on an at-large system, at-large voting for the 

9 mayor was much different from 1984 and 1992 simply because now blacks 

10 were then divided into districts, understood the boundaries, and were 

11 registering to vote. We registered more than 85 percent of the voting 

12 age population in Greensboro, Alabama, and that's how we were able to 

13 achieve those goals. In 1992 we also experienced other problems with 

14 the Voting Rights Act. We had at that time still white minorities in 

15 that --in that community, who were still in control of the electoral 

16 process, holding the doors, closing the doors on African-American 

17 voters before the vote -- before the voting hours were over. I 

18 experienced that by having to go to jail because I was able to snatch 

19 the door open and allow people who was coming from the local fish 

20 plant, to whom they did not want to come in, that would have made a 

21 difference in the electoral votes on that particular day. I was 

22 incarcerated but yet later set free. We've experienced that in the 

23 city of Greensboro many of many of times over and over again, and even 

24 in the county of Hale, where Greensboro is the county seat. We look at 

25 this -- these changing -- in terms of the voting hours, we have had to 

26 make challenges to the Department of Justice many of times for voting 

27 rights because we needed to bring in monitors because of electoral 

28 process, because of intimidation of black voters going to the poll 

29 electing majority leaders in the city of Greensboro. We have also 

30 experienced numerous of letters that have been written to the 

31 Department of Justice, to the city -- to the attorney general's office 

32 here in the state of Alabama, and we've also done some prior 

33 testimonies before the Department of Justice and asked them to bring 

34 down monitors to help monitor elections. With the monitors at -- at 

35 the electoral process, we experienced from going from -- from 20 

36 jiercent African-American elected officials in the County of Hale to 80 

37 percent, where we was able to take over the school boards in terms of 

38 one man, one vote; we were able to take over the county commissioners; 

39 we were able to get a majority with most of the cities in the area; 

40 and we were able to elect a black circuit judge; black circuit clerk; 

41 .’lyself as a state representative; and other black county 

42 commissioners. (Brief interruption.) (Off-the-record discussion.) 

43 MR. SINGLETON: But in all seriousness, we feel that the extension 

44 of the Voting Rights Act is -- is proper and what is right, especially 

45 Section 5. We've had more experience in the Black Belt of Alabama 
'S under Section 5. More and more African-Americans in the Black Belt 
47 have been incarcerated for voter fraud, has come from the Black Belt 
43 of the United States across the state of Alabama. Right now, there are 

49 voting fraud allegations being carried out in my home county of Hale 

50 just because of my past election, where African-Americans have used 

51 the absentee ballot process and now it's as if only African-Americans 

52 used the process for fraud. We train our people very thoroughly under 
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1 law. The state of Alabama gives us 13 reasons why you can use absentee 

2 ballots. Because of higher employment in most of the counties across 

3 the Black Belt, a lot of our people have to work 40 miles to go to 

4 work, and that is a good reason to vote absentee, because they are 

5 going to be out of the county on that particular date. Right now, we 

6 were under investigation; we've had several members of our community 

7 be locked up and in prison, such as Mr. Aaron Evans, who was just 

8 released in 2002 for allegation of voting fraud. And that is because 

9 of the system in terms of whites who don't want to give up the power, 

10 continue to do investigation on black elected officials. Just as of 

11 today, one of my city councilmen in the city of Greensboro has been 

12 targeted for food stamp fraud. Years ago when she was a young woman 

13 growing up was on food stamp; now they want to bring back a case on 

14 that, simply because she's a member of the city council. Trying to 

15 dilute that power and the voting strength of African-Americans in that 

16 community. So those are some of the things that we have experienced in 

17 terms of that -- we're also looking at right now the city -- the 

18 county of Hale now moving into reapportionment. We have not 

19 reapportioned since the 2000 census, and we are now drawing maps right 

20 now trying to make sure that we get some fairness, where they are 

21 still trying to make sure that the boundary lines does not reflect the 

22 majority of the county. So our county has grown more than 15 percent 

23 over in the last two years of African-Americans coming into that 

24 particular county simply because there have been some increase of jobs 

25 moving in. But we're beginning to see where white minority are now 

26 trying to dictate how those lines are going to be drawn, and we will 

27 make sure that we continue to hold that majority. Thank you very much. 

28 MR. LEE: Thank you for your testimony, Senator Singleton. The 

29 next witness is James Blacksher. James Blacksher is a civil rights 

30 lawyer here -- well, not here -- in Birmingham, Alabama. And he has 

31 served as counsel of record in over 90 reported cases mainly in voting 

32 rights. He was a witness in the hearings before Congress on the 

33 extension of the Voting Rights Act in 1981 and 1993. I would just say 

34 on a personal note, when I started as a civil rights lawyer in 1974, 

35 James Blacksher was already legendary in his courage and skill. Mr. 

36 Blacksher. 

37 MR. BLACKSHER: Thank you, Mr. Lee. 

38 MR. LEE: I would like to thank you on behalf of the panel for 

39 your written statements. And we have that written statement. And you 

40 can feel free to elaborate on it. 

41 MR. BLACKSHER: Right. And because it's a written statement, I'm 

42 going to read a little of it, but mostly skim the rest of it, because 

43 you'll have the material in the record, I have to take my glasses off 

44 to read now, 

45 MR. LEE: I have to put mine on to read. 

46 MR. BLACKSHER; Thank you for giving me the opportunity to testify 

47 about why it's critically important to the equal rights of African- 

48 Americans and the emerging Latino and Asian-American communities in 

49 Alabama for Sections 5 and 203 of the Voting Rights Act to be 

50 reauthorized and strengthened in 2007. There's no doubt in the minds 

51 of every fair-minded observer that if Section 5 is not reauthorized, 

52 the state of Alabama and many of its political subdivisions will 



193 


46 


1 attempt rapidly to reverse or to undermine the gains African-Americans 

2 have made under the Voting Rights Act in the last few decades. And the 

3 reason is that in Alabama's political culture, if the Congress of the 

4 United States were to tell the white majority that it is no longer 

5 legally prohibited, that they are no longer legally prohibited from 

6 making changes that roll back and completely submerge the political 

7 and electoral influence of African-Americans, it would send the signal 

8 that maximization of the majority's power, the principle that 

9 dominated Alabama politics from 1819, when it became a state, to at 

10 least the passage of the 1982 Voting Rights Act, that that principle 

11 has been revalidated and restored. Now, this is not necessarily a 

12 matter of racial discrimination in the eyes of most of us white 

13 Alabamians; rather as Historian J. Mills Thornton testified in open 

14 court in a case in Birmingham back in 1990, in traditional Alabama 

15 politics, the purpose of white supremacy, quote, as those whites who 

16 held this idea would have understood it, is to preserve civilization 

17 in the Republic. They understand themselves to be fighting to preserve 

18 the essence of the Republic. Now, I have given in my written statement 

19 three sets of examples of -- of evidence that shows what would happen 

20 if the legal requirement of preclearance under Section 5 of the Voting 

21 Rights Act were removed. The first set of evidence I cite to is the 

22 continued pattern of severe, extreme, even growing racially-polarized 

23 voting in elections in Alabama. 

24 1 second everything Dr. Engstrom said this morning; and, in fact, 

25 I have attached as an exhibit a report, an expert report, that Dr. 

26 Engstrom prepared for us in a case pending in Dillard versus Chilton 

27 County, in which he analyzes the election returns in November 2004 in 

28 Chilton County, coming up with examples of extreme racially-polarized 

29 voting that are as severe as anything that we've probably seen. And 

30 when he first -- when Dick first called me about this report -- Dick, 

31 you remember this? He said -- he said, do you look -- he said, look at 

32 the scatter plot. Said, look at the scatter plot. Have you ever seen a 

33 scatter plot like this? And if you look at Page 6 of Exhibit A, which 

34 is Dr. Engstrom' s report, you see this diagram, this -- what he called 

35 a scatter plot, which plots the --on one axis, the vote per -- vote 

36 per voter, and on the horizontal axis, African-American percentage. 

37 And as you see -- as you go -- as the percent African-American voter 

38 in the precinct increases -- in this case, only to 45 percent -- it's 

39 like a straight line, a straight-line graph, showing the vote per 

40 voter going up. And that -- that’s a reflection of the raoially- 

41 polarized voting in Chilton County. The black candidate. Commissioner 

42 Bobby Agee, who has been elected under the cumulative voting system 

43 that Chilton County agreed to in 1988, has been elected since -- in 

44 every election since 1988, as the sole black member on a seven member 

45 commission. He received in two thousand -- in the 2004 general 

46 election between 5.2 and 5.6 votes per voter. This is a cumulative 

47 voting system. And if I have to stop and explain cumulative voting, 

48 we’ll get diverted. But each voter gets to cast seven votes any way he 

49 or she wishes. All seven votes for one person, or one for -- you know, 

50 that sort of thing. Commissioner Agee got 5.2 to 5.6 votes for every 

51 black voter. He got 0.1 to 0.2 votes for every white voter. And he 

52 would have come in last in the election had their -- had their only 
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1 been whites voting in the election, whereas he came in second because 

2 of the cumulative voting scheme, the top seven voters being elected. I 

3 then go on to cite judicial decisions in my written statement, recent 

4 judicial decisions, that cite to continuing patterns of racially- 

5 polarized voting in Alabama. The next set of data that I refer to are 

6 primarily situations that show how the state of Alabama is prepared to 

7 go backwards if there is no longer a legal requirement that they avoid 

8 retrogression in the influence of African-American voters. And the 

9 first one that I cite to is actually a recent decision by a federal 

10 court in 2005, actually, involving our challenge to Alabama's property 

11 tax system. The constitutional provisions in Alabama's -- the 

12 provisions in Alabama's State Constitution of 1901, as has been 

13 amended all the way up to 1978, are there to prevent local and state 

14 governments from raising property taxes. And the key to these 

15 provisions is the electoral power of blacks. The federal court found 

16 that these provisions were placed there because of the fear of white 

17 landowners, that once they were politically empowered, blacks 

18 particularly in majority black counties like Hale County, would 

19 exercise that power to raise taxes on the property of whites. And 

20 these provisions were able to be placed in the Constitution all the 

21 way -- for a whole century, from, as I say nineteen -- actually, from 

22 1875 to 1978, the last Lid Bill in the last George Wallace 

23 Administration, with the argument that whites should not be taxed to 

24 pay for the education of blacks. Now, the connection with the Voting 

25 Rights Act is clear: The only way -- well, for example, in 2003, the 

26 Republican governor of this state tried to get some of these 

27 constitutional provisions amended, and it was defeated. The only 

28 counties who voted for the changes were the majority black counties, 

29 including Hale County and some of the Black Belt counties. Then I go 

30 on to cite -- and I'm skimming here a little bit, because each one of 

31 these deserves more attention than I'm giving it in my oral statement. 

32 But I then go on to point to the -- the importance in the 

33 redistricting process that we just experienced post-2000 census in 

34 Alabama. For the first time in the history of this state, the Alabama 

35 Legislature in 2001 was able to enact statutes that redrew the state 

36 House and Senate districts, the state Congressional districts, and the 

37 state board of education districts; got those statutes precleared by 

38 the Department of Justice and were able to -- we were able to defend 

39 those districts in a series of collateral attacks that were brought in 

40 federal and state courts against those districts. And they stand to 

41 this time. And the point I want to make here is that what made that 

42 legislative process successful was the -- the requirement of Section 

43 5, that there be no retrogression in the electoral strength of blacks. 

44 That was at the top of the list of the legislative guidelines for 

45 redistricting. And I attached as Exhibit B a copy of those guidelines. 

46 And those legal requirements gave African-American legislators the 

47 leverage they needed to negotiate districts, plans, in both houses, 

48 that won majorities, and there were -- not only to preserve black 

49 electoral influence in past scrutiny in the Department of Justice, but 

50 also to be defended in federal court against Shaw claims and other 

51 types of claims, like the one, by the way, that just succeeded in 

52 Georgia. We beat that claim in a 2002 case in Mobile. I will quickly 
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1 in my discusision here by pointing to the third -- the third category 

2 of evidence that I give are various cases that we have had to bring in 

3 the last five or six years, at least two examples of cases where the 

4 State of Alabama would not submit for preclearance changes that 

5 that do affect voting. And we had to bring three- judge court actions 

6 in order to get them to submit them for preclearance, including, by 

7 the way, one state statute that -- talking about absentee ballots, 

8 Senator, the statute back in 1998 -- remember? You must remember this. 

9 The Legislature passed a law that said that absentee ballots could not 

10 be sent to a post office box; that it could only be sent to a 

11 residence address. And, of course, most -- many, many rural residents 

12 in the Black Belt don' t have delivery to their homes - 

13 MR. SINGLETON: Right. 

14 MR. BLACKSHER: -- and it would have prevented them from getting 

15 that. We managed to get that knocked down by a three- judge court 

16 ruling. Thank you very much. 

17 MR. LEE; Thank you, Mr. Blacksher. We're going to hear testimony 

18 of all the witnesses on this panel before we circle back and get 

19 questions from the commissioners. Helen Butler is our next witness. 

20 Ms. Butler is the Voter Empowerment Coordinator for the Georgia 

21 Coalition for the People's Agenda. Welcome, Ms. Butler. 

22 MS. BOTLER; Thank you very much, and thank you for conducting 

23 these hearings to ensure that all citizens' right to vote is 

24 protected. I guess my role here today is talk about voting and the 

25 Voting Rights Act from a practical prospective, in that having local 

26 jurisdictions be responsible for implementation of the Act and being 

27 responsible for ensuring that voting rights are protected, sometimes 

28 it is misused. The coalition, by the way, is headed by Dr. Joseph 

29 Lowery, our convener. It's comprised of all of the civil rights, human 

30 rights, peace, justice; you name it -- women's groups, that come 

31 together to focus on issues such as voting through voter empowerment 

32 initiatives. And, of course, we've registered since 2000 over 200,000 

33 voters in the state of Georgia. That -- and that's minority voters, 

34 because we have over a half -million, unregistered voters in the state 

35 of Georgia. 

36 But ray task here, as 1 said, is to talk about why we feel the 

37 Voting Rights Act should be reauthorized from the prospective of the 

38 actual practical implementation of the Voting Rights Act. A lot of the 

39 discretionary powers invested in local election boards sometimes 

40 prohibits voters rights being protected. And I want to address some of 

41 those practices, because without the Voting Rights Act, especially the 

42 Section 5 preclearance and the part -- for language minorities, we 

43 would not have their rights protected. In Georgia, for instance, 

44 there's a law that says that you can become a deputy register; that 

45 you can actually collect the voter registration forms; you could take 

46 them in to the registrar's office to ensure that the registrations got 

47 implemented. Well, they're -- in my particular county -- I live in 

48 Morgan County -- and the local elections official took it upon herself 

49 to say that she was not going to allow a deputy registrar to be held - 

50 - to conduct voter registration in Morgan County. We pressed her on 

51 that issue and gave her the law, and finally she said, well, one of 

52 the discretionary powers that I have is to say when that registration 
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1 should occur, because there's a certification process to that. So she 

2 said, after each voter registration drive, I'm going to make sure that 

3 you come back and get re-certified each time you wanted to do a voter 

4 registration drive, which certainly prohibits people from becoming 

5 registered voters. While in other cities in the state of Georgia, once 

6 you're certified, you have that certification for at least a year. 

7 Again, the discretionary power of local election officials certainly 

8 can impact voting rights. The other part, in 2000, I want to address, 

9 our secretary of state is very progressive, but still she has limited 

10 authority for the actual implementation. And if you look at Georgia's 

11 record for voting, we were worse than the Florida situation. We had 

12 94,000 votes that did not get counted, all because of long lines; 

13 because of polling places being changed; because of police barricades 

14 being put up at voting precincts to check for driver's licenses while 

15 people are going to vote. So there are things that were in place, that 

16 if you leave it to the discretion of the local jurisdictions, then we 

17 certainly wouldn't have the right to vote. There's another instance of 

18 that. In the College Park precinct, not only is the polling location 

19 in a police precinct, but there is also -- and for municipal 

20 elections, you have to go from one precinct to another in order to get 

21 your vote cast, again, making it difficult for people's rights to be 

22 exercised to vote. This time, in 2004, we talked about provisional 

23 ballots, where the local elections officials took it upon themselves 

24 to say that, I'm not going to let you vote; you can't exercise a 

25 provisional ballot. 

26 In Chatham County there were 30 Savannah State University 

27 students who were denied the right to vote because they weren't given 

28 a provisional ballot. They showed up; their name wasn't on the active 

29 or inactive list, as it was required to be, and so they were denied 

30 that right, and they didn't check it with the state office. So there 

31 are things that are in place that the local jurisdictions can do to 

32 really prohibit the right to vote. Another thing in Savannah, I worked 

33 with the young students there with the Voices Project this past 

34 election cycle. We had a lot of people who were from Haiti, who did 

35 not have the proficiency in the English language and requested 

36 assistance. The local chair of the state --of the county election 

37 board wanted to exercise his right and say that our election 

38 protection people could not assist those voters. And we had to get a 

39 legal injunction to make sure that those people could assist them. 

40 They wanted to invoke the 155th campaign rule, when, in fact, in the 

41 law, you can assist any voters as long as they request your 

42 assistance. So we had to invoke that and get legal assistance to make 

43 sure that happened. So those are kinds of things that are done to 

44 prohibit people from voting and exercising their rights. The other 

45 thing I'll note, Laughlin McDonald is going to talk about the 

46 redistricting process, so I'm not going to talk about that -- and we 

47 had several lawyers to address redistricting. But certainly that is an 

48 issue that we want to keep in mind. Currently, there's legislation 

49 that is before the state that would say under HAVA, as you know, there 

50 are 17 pieces of identification that voters can use to actually go and 

51 vote. There is a Georgia legislation bill that is being introduced 

52 that is saying that you have to have a state-issued ID only to be able 
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1 to vote. Again, this is -- will prohibit people from exercising their 

2 rights, especially for African-Americans or the Latino communities, 

3 who do not always have that piece of ID, and it was just another means 

4 of making sure that they do not exercise their rights to vote. And I 

5 don't want to go over my time. I just -- I will entertain questions 

6 about the practical side. But I do want to say that we feel the Voting 

7 Rights Act should be reauthorized. And I don't usually quote any 

8 particular candidate, but Reagan said, voting is the crown jewel of 

9 American liberty. And the way to protect that crown jewel is through 

10 reauthorization of the Voting Rights Act. 

11 MR. LEE: Thank you, Ms. Butler. Thank you for your testimony. We 

12 will next hear from Anita Earls. Ms. Earls is the Director of Advocacy 

13 at the University of North Carolina Center for Civil Rights. Ms. Earls 

14 also was Deputy Assistant Attorney General of the Civil Rights 

15 Division of the United States Department of Justice. Among other 

16 sections, she supervised the Voting section. Ms. Earls before that, 

17 was a very skilled voting rights lawyer in North Carolina. Ms. Earls. 

18 MS. EARLS: Thank you. Good afternoon. I'm very honored to have a 

19 chance to talk with you this afternoon, and I really appreciate the 

20 time that you are putting into this effort, and I thank the Lawyers' 

21 Committee for inviting me. 

22 MR. LEE: I also need to thank you for your written statement, 

23 which we have. And so you can assume that we have that, and you can do 

24 what Mr. Blacksher did. 

25 MS. EARLS: I actually do have a written statement and some 

26 attachments that I'm going to present; briefly highlight some of the 

27 current issues that we're facing in North Carolina; and then talk a 

28 little bit about the Justice Department enforcement rule and how 

29 Section 5 and Section 203 are crucial to their efforts. But let me 

30 start by talking about current issues that raise problems of racial 

31 discrimination in voting in North Carolina. And it first deals with 

32 the question of provisional ballots. After HAVA was passed, North 

33 Carolina passed a statute indicating that they would count provisional 

34 ballots that were cast outside a voter's precinct as long as the voter 

35 was voting in the county in which they were registered. A ballot cast 

36 out of precinct may not count for all of the items on that ballot 

37 because -- it would only count for the things that the voter was 

38 actually eligible to vote for. But that was the state law, and that's 

39 what the state board elections told voters; that's what election 

40 protection workers and other nonprofit groups, the League of Women 

41 Voters. Throughout North Carolina, we were training voters, that if 

42 for some reason they couldn't get to their precinct on election day 

43 and they had to cast a ballot in a different precinct, that out-of- 

44 precinct ballot would count. That was the law in North Carolina prior 

45 to the election. After the election, two unsuccessful candidates 

46 brought litigation in state court challenging that under on state 

47 constitutional and statutory grounds. And on February 4th in 2005, the 

48 state Supreme Court ruled in James v. Bartlett that on the statutory 

49 grounds, that that was not correct; that those ballots would be thrown 

50 out. An Advocacy group did an analysis of the estimated 11,400 out-of- 

51 precinct provisional ballots cast in the election. And we found that 

52 while black voters were 18.6 percent of the electorate state-wide, 
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1 they cast 36.4 percent of the out-of -precinct ballots. From our point 

2 of view, Section 5 should prevent invalidating these ballots. Now, the 

3 Legislature -- after the Supreme Court decision, the Legislature 

4 passed a law verifying its intent, hoping to nullify the effect of the 

5 Supreme Court decision. The litigation is still pending. But I think 

6 that this highlights how it's important to have a non-retrogression 

7 principle in place. And we think that certainly a change affecting 

8 voting that disproportionately invalidates the votes of black voters 

9 has got to be retrogressive and not permissible under Section 5. 

10 But it also highlights how socioeconomic status and others factor 

11 affect the ability of black voters to participate. And we saw this 

12 same kind of disparity in the impact on minority voters with regard to 

13 punch card ballots in Florida in 2000 and in various other places 

14 around the country. That's a current issue where the -- where Section 

15 5, we think, will be crucial to protecting the votes of black voters 

16 in the states. 

17 Another issue is more innate to North Carolina. There is a 

18 situation under state law where, without Section 5, a large number of 

19 state legislative districts that currently elect black elected 

20 officials will not -- will not stay in place. And let me explain the 

21 situation. In 2004 the -- the state Supreme Court decided that the 

22 state statute -- the state constitution provision requiring that 

23 legislative districts be drawn from whole counties, must be put into a 

24 place -- put into place except where there are Voting Rights Act 

25 implications. So the state legislative plan was redrawn. Where there 

26 were Section 5 counties or Section 2 potential litigation, the 

27 districts could combine a couple of counties; they could cross county 

28 lines. They were more irregular in shape -- but where there were no 

29 Section 2 or Section 5 issues, the counties have to follow -- the 

30 legislative districts have to follow county lines. At the same time -- 

31 or right around the same time, 2004, the Fourth Circuit decided in a 

32 case Hall versus Virginia, that Section 2 of the Voting Rights Act 

33 cannot be interpreted to permit influence district claims, making 

34 there be a bright -- 50 percent bright-line standard for the first 

35 threshold of Gingles in order to establish a Section 2 violation. So 

36 what this means is that without the non-retrogression requirement in 

37 place, the only place in North Carolina where you can draw or protect 

38 minority district is where you can have a 50 percent majority voting 

39 population. If you look in front of you, there is a chart which has 

40 the blue lines on it. This -- this is from an affidavit that was 

41 recently submitted in litigation. It's compiled by the state of North 

42 Carolina. What it shows -- the first chart shows a ranking of state 

43 House districts by total black population. The second column is by 

44 black voting population. The third column is by black Democratic 

45 registration. The blue lines highlight districts that have elected 

46 African-American candidates in the 2004 election. So if you look down 

47 the middle column at black voting age population, you see that pretty 

48 soon you get to 49.97 percent. All of those districts below that line 

49 could not be drawn under the whole county provision and the current 

50 interpretation of Section 2 in North Carolina. So the concern is that 

51 without Section 5 non-retrogression requirement in place, 12 of the 19 

52 districts that have elected African-Americans would be in jeopardy in 
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1 North Carolina. Also I provided for the record, evidence of the 

2 continuing need for minority representation. Carey Haney (phonetic) , 

3 who is a PhD at Duke, has done an expert report, and I've given you 

4 his deposition. He found two significant findings in a study of the 

5 North Carolina Legislature. He looked at the representation of black 

6 interests, and he found that there was an unequivocal connection 

7 between a descriptive (inaudible) of African-Americans in the 

8 Legislature and the substance of representation of black interests. 

9 African-American legislators were more likely to introduce bills 

10 prohibiting racial discrimination; twice as many African-Americans 

11 introduced such bills than did non-black legislators. He controlled 

12 for the -- whether the district was majority black or not, a variety 

13 of other factors, and then found this very clear connection. His 

14 second finding was that there is significant racial prejudice in the 

15 views of the colleagues about the effectiveness of African-American 

16 legislators, that is to say surveys of all the legislators about who's 

17 most effective and surveys of lobbyists about who's most effective 

18 controlled for all sorts of other factors. Race came out as a 

19 determining factor and -- and African-American legislators were, 

20 across the board, viewed as less effective than their colleagues. And 

21 one other suggestion is that we need strong enforcement of the Voting 

22 Rights Act and Section 5 until these blue lines are dispersed randomly 

23 along this three-page chart of North Carolina's legislative districts 

24 and Carey Haney's findings are no longer true. 

25 Let me just say something briefly about the extent of African- 

26 Americans elected to other offices in North Carolina today. As a 

27 result of the November '04 elections, we do not have an African- 

28 American serving in an elected seat for statewide office other than 

29 court of appeals judges. There has only been one African-American 

30 elected to a non- judicial state seat statewide since 1982. That was 

31 Ralph Campbell, who won for state auditor in 1996 and 2000. He ran 

32 again in 2004 and was defeated in a state that is 22 percent, with no 

33 African-American currently on the state Supreme Court. 1 think that 

34 earlier panels talked about the efforts to dismantle majority black 

35 districts at the local level. Let me just say that I am aware of at 

36 least four such instances in North Carolina. Montgomery County, 

37 Thomasville, two motions that have been filed in court to overturn 

38 court orders establishing single-member districts, and there are moves 

39 in Beaufort County and Columbus County. The second part of 

40 retrogression standards should be (inaudible) where it applies. Of the 

41 four I mentioned, only two are covered by Section 5, only if the 

42 federal court orders are reviewed. It is my understanding that if a 

43 federal court order is implementing a local jurisdiction's plan, it 

44 will be reviewed under Section 5. If it's a court order that's the 

45 result of the Court's own findings of fact, it's not reviewed. So it's 

46 not automatic that federal court orders would be reviewed. But the 

47 p^oint is that there's an effort underway to get rid of the court 

48 orders that were established to create opportunities for black voters, 

49 and Section 5 retrogression standard is a bar against that. Let me 

50 move to the question of Department of Justice enforcement. Section 5 

51 review makes a huge difference. And we can't count that simply by the 

52 number of objections. Below the surface, what you don't see are all 
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1 the times that the Justice Department writes letters requesting more 

2 information on a submission, and as a result of that, the jurisdiction 

3 changes its plans and brings them in compliance; you don’t see the 

4 times that -- it doesn't even have to rise to the level of a written 

5 letter for more information. They get a submission; they make phone 

6 calls; make inquiries; the jurisdiction says, oh, you're right; you 

7 can fix that; they change what they're planning to do. 

8 In a lot of ways, the Section 5 Unit and the Voting section 

9 provides technical assistance to jurisdictions to help them run their 

10 elections and structure their elections systems in a way that's fair 

11 to minorities. That should be something that we are proud of. That 

12 should be something that we protect. There's no need -- there's no 

13 reason why the need for that has gone away. And that's something 

14 that's hard to quantify because you don't -- there's no written letter 

15 necessarily that you can see on the Web site, but that's a lot of the 

16 work of the section and a valuable contribution that they're making. I 

17 also want to highlight the inportance of federal observers, because 

18 they have the power to actually enter polling places. I think the 

19 experience of a lot of us who do the election protection work is that 

20 posting volunteers outside a polling place helps, but it doesn't get 

21 you where you need to be. You can't go in and face to face talk to 

22 election officials; you can't observe what's going to. You really 

23 your hands are tied in a lot of ways. DOJ exercises its authority 

24 sparingly. Only roughly 157 jurisdictions -- and these are all local 

25 jurisdictions -- have been certified for examiners. It's an important 

26 power, and it's one that they have demonstrated they use judiciously; 

27 it's one that they need to continue to have. And then finally. Section 

28 203, is in many states the only way to protect the right to political 

29 participation for limited English proficient citizens. So in 

30 conclusion, let me say that I have a lot of ideas about how Section 5 

31 can be vastly improved. But without a doubt, the conditions that made 

32 it necessary still exist. 

33 MR. LEE: Thank you, Ms. Earls, for that testimony. Our next 

34 witness is Leslie Lobos. Ms. Lobos is Staff Attorney at the Atlanta, 

35 Georgia, office of the Mexican-American Legal Defense and Educational 

36 Fund. Several witnesses today have mentioned increasing Latino 

37 population in the south, and I guess it's a sign of that, that MALDEF 

38 has an Atlanta office. Welcome, Ms. Lobos. 

39 MS. LOBOS: Thank you very much. And thank you for the pastor. 

40 It's an honor to be here today. I'm going to talk to you a little bit 

41 about some of the issues that we see in these last elections, but 

42 specifically about the bilingual provisions in the Voting Rights Act 

43 and also about the role of federal examiners and poll watchers in 

44 helping us protect our communities' right to vote. First I want to 

45 talk a little bit about some of the preelection issues that we see 

46 when it comes to intimidation. I'm going to give you two examples that 

47 we saw in Georgia in two counties. One was Long County during the July 

48 2004 pre -- preliminary. Three gentlemen who were running for office 

49 went into the board of elections and challenged two-thirds of the 

50 Latino registered voters, specifically asking for people who were 

51 self-identified as Hispanic and challenged their registrations. As a 

52 result of that, MALDEF --we got notice of it after the hearing had 
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1 been set. And as a result, only six Latinos voted in that election. 

2 Then it was repeated in Atkinson County, Georgia. Ne were notified a 

3 little bit earlier so that we were able to get other national 

4 organizations -- the Lawyers' Committee was very active, and the 

5 Department of Justice also helped. But in that situation, three 

6 gentlemen who -- individual citizens went in and challenged 80 percent 

7 of the Latino registered voters, and their basis was challenging their 

8 citizenship. And there was a hearing held. At that hearing, the county 

9 held correctly that challenging voters solely on the basis of their 

10 race and ethnicity in this case prevented them from actually being 

11 able to go through with the hearing, and 93 of those challenges were 

12 dropped. But it still had quite an effect in intimidating our 

13 community from fully exercising that right to vote. Similarly here in 

14 North Carolina in Alamance County, a sheriff took it upon himself to 

15 get a sample list of Latino voters and then announce in front of the 

16 board of commissioners and said, I'm going to go door to door knocking 

17 on people's houses and ask -- and see proof of their citizenship. 

18 Again, another way that our community is being intimated from 

19 exercising their right to vote. Again, the Department of Justice and 

20 other local and national organizations were involved. And the sheriff 

21 pulled back and didn't actually go through with the door-to-door 

22 knocking. But it also had a chilling effect on the perception of our 

23 ability to exercise that right. These bilingual provisions, although 

24 they didn't -- they don't apply in these three counties I have 

25 mentioned, in the counties that do have them, they provide something, 

26 I think, that words can't even quantify. But being a daughter of an 

27 immigrant and being an immigrant myself, I can use the example of my 

28 mother. She says, every time I go to vote, I just get so nervous, and 

29 having the ability to have it in your own language provides something 

30 that allows you to fully exercise and enjoy this ability to vote. I 

31 also want to talk a little bit about some of the issues that we found 

32 during these last elections, 2004. Specifically, we saw in several 

33 states, including here in the south, in Maryland, and also Texas, 

34 where the Section 203 did apply and there weren't -- it wasn't being 

35 fully exercised. There weren't bilingual poll workers or all the 

36 materials were not in Spanish the way they should have been, or in the 

37 other languages; Vietnamese specifically. We also saw issues with the 

38 provisional ballots. I think several people have mentioned that today, 

39 and we saw --we were part of the national coalition --we had an 800- 

40 number, where people could call in and have questions, and I think 

41 that was one of the largest issues that we saw, where people weren't 

42 informed of their ability to use the provisional ballot and were 

43 either turned away without given that information, or for those people 

44 who requested to use it, were denied that ability. So these are issues 

45 that are continuing. They are ways of intimidating our community from 

46 exercising it, and this Voting Rights Act helps to protect it. 

47 Equally, at -- these kinds of activities of national organizations, 

48 local community organizations educating our community, that helps. But 

49 the Voting Rights Act is something that is invaluable to the 

50 protection. I also want to talk just a little bit --a few more 

51 problems and issues that we saw. We still --we are still seeing in 

52 some --in some areas -- and I'm going to talk specifically about one 
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1 county in Maryland, Montgomery County, when they qualified for Section 

2 203 for the first time. In the primaries it was their very first time. 

3 I think it was inadequate training, and so there was lots of issues 

4 where the poll workers themselves were not informed of the fact that 

5 Section 203 required it, and it wasn't being provided as something as 

6 a complement, but it was something that was required under the law. We 

7 were alerted about that and were able to work with the elections 

8 officials. And by the next voting period, people were able to come in, 

9 and there was provisions -- everything, you know, was bilingual. There 

10 were poll -- bilingual poll workers in every section where there was 

11 Latino -- large Latino community. And so we were able to see how, when 

12 it's done correctly, applied correctly, it actually makes a 

13 difference. People came out and were appreciative of the opportunity. 

14 And so I think that if we train our poll workers correctly, and if we 

15 train our community correctly, I think that we can continue to enforce 

16 our ability to -- and to vote and fully exercise that right, which is 

17 so important to all of us. I thank you for this opportunity, and I'll 

18 answer any questions. 

19 MR. LEE: Thank you for your testimony, Ms. Lobos. Our last 

20 speaker on this panel is the patient Laughlin McDonald. Mr. McDonald 

21 is the Director of the Southern Regional Office and the Voting Rights 

22 Project of the American Civil Liberties Union, also located in 

23 Atlanta. Mr. McDonald has litigated numerous key voting rights cases, 

24 not only in the south, but in other regions of the country. He's 

25 authored several books on civil rights, and he, like Mr. Blacksher, 

26 was a witness before Congress during the Voting Rights Act extension 

27 hearings in 1982 . Mr. McDonald, thank you and welcome. 

28 MR. MCDONALD: Thank you very much for the invitation to be here, 

29 which I'm very pleased to accept. I brought some documents with me, 

30 three documents which I'd like to leave with the Commission. The first 

31 is an eight -page statement called "The Voting Rights Act: What It Has 

32 Meant and What Does Say?" And it discusses the prior extensions of the 

33 Voting Rights Act and the kind and evidence that Congress considered. 

34 I mean, we know that there was a lot of opposition by the white 

35 politicians in the south to the Voting Rights Act and to its 

36 extension. Lester Maddox, who was Governor of my fine stats of 

37 Georgia, was one of those who testified in 1970 . And one can almost 

38 not believe that someone would say this, but our governor said it -- 

39 this is a quote: The Voting Rights Act is an outrageous piece of 

40 legislation. It is illegal, unconstitutional, and ungodly, and un- 

41 American, and a wrong against the good people in this country, and 

42 phooey on anything that says otherwise. Well, ironically, I think it 

43 probably was Lester Maddox's testimony that convinced Congress that 

44 they absolutely had to extend the Voting Rights Act of 1970. Then 

45 again, in 1982 (inaudible) testified and there were others who 

46 testified against the extension in 1982, and one of them was another 

47 Georgian Freeman Ledman (phonetic) , Former Assistant Attorney General 

48 of Georgia, and to read his testimony, and proudly recalls that he had 

49 argued on behalf of Georgia in South Carolina versus Katzenbach that 

50 the Voting Rights Act was unconstitutional. And then (inaudible) and 

51 disparaging the Civil Rights Movement, he said, the Voting Rights Act 

52 had been passed in 1965 to appease the surging mob in the street and 
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1 that Section 5 should be allowed to expire because there is no longer 

2 t.ny justification for it at all. Well, that's not just ancient 

3 history. In 2003 -- this is more detailed in my paper. In 2003 the 

4 State of Georgia filed the brief in the Supreme Court of the United 

5 States in Georgia versus Ashcroft, and the brief really is quite 

6 remarkable -- there may be other adjectives that you would want to use 

7 other than remarkable -- but just outrageous. But in any event, they 

8 argued that the retrogression standard in Section 5 should be 

9 abolished. It also said that racial minorities, the very group for 

10 whom the Voting Rights Act was passed, should never be allowed to 

11 participate in the Section 5 preclearance process. And then it argued 

12 that, consistent with Section 5, the State of Georgia should be 

13 allowed to abolish all of its majority black districts. Now, if that 

14 were the standard that was adopted, we would have very few, if any, 

15 minorities in the state legislature. Fortunately, the Supreme Court 

16 rejected those arguments, but I think the brief raises the question, 

17 are the interests of minority voters adequately protected today by a 

18 state such as Georgia, which advocates repeal of the retrogression 

19 standard, the abolition of majority /minority districts, and the 

20 exclusion of minorities from Section 5 preclearance? The answer is 

21 surely, no, unless the southern fox should be now left to guard the 

22 voting rights hen house. I think that this brief filed just a year or 

23 so ago really underscores the need to continue the protections 

24 afforded by Section 5. The second document which I would like to read 

25 with you is a request for a judicial notice, which we'll filed 

26 yesterday in one of our cases in South Carolina, challenging the at- 

27 large method of electing the school board in Lexington and Saluda 

28 counties. The request is a compilation of statutes and Constitutional 

29 provisions dealing with race, and also a compilation of reported 

30 decisions dealing with racial issues and also dealing with voting 

31 rights issues. And many of the cases that are cited in here were ones 

32 that have been decided since 1982 in the last extension to the Voting 

33 Rights Act. And I'd like particularly to draw your attention to two of 

34 the ““ the last of the cases here. One is Smith versus Beasley, 

35 decided in 1996. And the three-judge court there found that, quote, in 

36 South Carolina voting has been and still is polarized by race; this 

37 voting pattern is general throughout the state. Now, this is not 

38 (inaudible) Mr. Engstrom, but the learned court, a three-judge court, 

39 making these findings. And there was no appeal in that case. More 

40 recently in Colleton County Council versus McConnell, decided in 2002, 
'll the three-judge court made similar findings, that, quote, voting in 
42 South Carolina continues to be racially-polarized to a very high 

4 3 degree in all regions of the state and in both primary and general 

44 elections. I think it's clear from these two opinions that race is 

45 still dynamic in the political process. The persistent wide-spread 

46 patterns of racial block voting found by the Courts underscores the 

47 need to continue Section 5 and, indeed, to strengthen it. And the 

48 Court in the Colleton County, by the way -- and I think that that 

49 decision, which was written by Judge Traft (phonetic) , who is on the 

50 Fourth Circuit, Circuit Court, is perhaps the best court ordered 

51 redistricting decision that we have. And there the Court indicated 

52 that it had to follow, not only the Section 2 racial fairness 
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1 standards, Voting Rights Act, but that it also had to apply Section 5 

2 retrogression standards to avoid any diminution of the ability of the 

3 minority voters to elect candidates of their choice. And the court 

4 opinion does that, underscoring yet again that Section 5 exerts its 

5 influence in many places including in court orders. And then I would 

6 like to give you two Georgia House and Senate bills and a resolution 

7 containing the standards that the State should adhere to in 

8 redistricting. And all of these provide at the outset that, quote, all 

9 districts shall comply with the United States Constitution and the 

10 Voting Rights Act of 1965. And I think that these bills and 

11 resolutions rebut the arguments that are sometimes put forward by even 

12 professed friends of equal voting rights, that we don't need Section 5 

13 anymore because the Department of Justice doesn't enforce it and 

14 because the courts have, you know, vitiated its impact. It is clear 

15 from the kind of standards for redistricting adopted by the Georgia 

16 Legislature that Section 5 continues to have a very strong deterrent 

17 effect, and the State has only yesterday enacted a new Congressional 

18 redistricting plan -- and I haven't had a chance to analyze it, but I 

19 have looked at four or five plans -- proposals that were floating 

20 around, and every single one of them avoided any retrogression in the 

21 majority black Congressional district. So, I mean, to say that Section 

22 5 is vitiated hasn't -- (inaudible) of the Georgia Legislature. And 

23 let me just find the finish line responding to a chat that Jon and I 

24 had before the session started, and that is, there's plenty of voting 

25 rights litigation that has taken place in Tennessee as well. As you 

26 know, there are, sort of, two major principal concentrations of black 

27 population in that state. One in the so-called rural west Tennessee 

28 counties to the west, Memphis and others; and then there's a big 

29 concentration of black population in Chattanooga, which if you know 

30 your history, you know it was under the sway of the Union forces 

31 during the Civil War and was a big refugee center for blacks. And 

32 there remains there a very substantial black population. So there's 

33 been voting rights litigation in Chattanooga and voting rights 

34 litigation in rural west Tennessee. And in all of that litigation, the 

35 Courts made the same kinds of findings that courts have made in 

36 Alabama and Mississippi and South Carolina and in Georgia, about the 

37 presence of racial block voting, about a history of discrimination 

38 against blacks. So, I mean, obviously, I tip my hand here,- I am a big 

39 proponent of extending the protections of the Voting Rights Act, and I 

40 think you also need to find ways to strengthen them to try to address 

41 some of these Supreme Court decisions, which I think have undercut the 

42 effectiveness. 

43 MR. LEE: Thank you. Now we're going to open to questions from the 

44 commissioners. Commissioner Meeks. 

45 MS. MEEKS: Well, it goes back to the question I asked of the 

46 earlier panel, because several of you have litigated voting rights 

47 cases. You know, again -- I mean, and we still -- I mean, I -- Section 

48 5 certainly has helped. But there is still great polarization, along 

49 with gerrymandering. Is there ways that you feel that we can 

50 strengthen that way? And I'll defer to whoever can answer this 

51 question, because I think if anybody has the answer, that would be 

52 great . 
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1 MR. BLACKSHER: The question is, how do we reduce the racial 

2 polarization? 

3 MS. MEEKS: How to strengthen Section 5. 

4 MR. BLACKSHER: How to strengthen Section 5. Well, obviously, the 

5 two big items -- maybe I should give it to Anita -- to fix Bossier 

6 Parish 2, that is the requirement of proof of intent to retrogress, 

7 not just intention of discrimination of any variety; and -- and to fix 

8 -- fix Beer. I mean, I see no reason why the -- I'm sorry, I guess it 

9 would Bossier 1 that said that Section 2 -- Section 2 is not grounds 

10 for denying preclearance, a Section 2 violation. But, I mean, I see no 

11 reason why the Section 4 provisions regarding coverage should not be 

12 extended to places like Jefferson County, Kentucky, or many of the 

13 other jurisdictions around the state where there have been -- Dade 

14 County, Florida, excuse me. I mean you could -- the list -- the list 

15 goes on. This is not a southern phenomenon. And there are so many 

16 jurisdictions that need additional protection. I think the 

17 retrogression standard itself needs to be rethought. But, again, I'm 

18 just throwing out ways that we ought to be thinking about 

19 strengthening -- making it -- making it more of a clear instrument, 

20 sending a clearer message, that the right to vote needs to be 

21 protected in practice and not just in lip service, and that it is -- 

22 it is -- it is a serious -- it is a serious problem in this country. 

23 And there seems to me, if you look at the national press, to be some 

24 sort of a growing wave that there are serious problems. You read 

25 articles and editorials every day about this. But this is -- this is a 

26 major complement of it. 

27 MS. EARLS; If I may, I think James hit the high point, in one 

28 sense, we're saying, we want the standard we had in 1982, before 

29 Bossier Parish, before Georgia v. Ashcroft. And there are some people 

30 thinking about logical ways to make coverage relevant to the places 

31 where we see problems today, in addition to the places that are 

32 currently covered. I would just add one thing that really -- apart 

33 from what Mr. McLaughlin said, but also comes from my experience when 

34 I was at the Justice Department and seeing the impact or the fact that 

35 in the Section 5 review process, when a submission is submitted to the 

36 Justice Department as opposed to when it goes through the DC District 

37 Court, the voters who are affected by the change, black voters who 

38 feel that the change is retrogressive, can submit comments to the 

39 Department. But if the Department preclears and says, this is not 

40 retrogressive, there's no further review that can be had. It's sort of 

41 like, if they -- if they find that it's -- if they issue an objection, 

42 jurisdiction ultimately can go to court and litigate that. But black 

43 voters can't go to court and litigate whether the Department got it 

44 right on retrogression. So 1 would add a private right of action or 

45 right of appeal for voters so that this issue of retrogression can be 

46 determined in an adversarial setting, in a judicial setting, if voters 

47 feel chat the Department didn't get it right. 

48 MR. LEE: Chandler Davidson. 

49 DR. DAVIDSON; I have two questions, and one is addressed to 

50 Senator Singleton, but I would be happy if any of the other panelists 

51 has anything to add on it. You mentioned vote fraud charges, which are 

52 a common tool of minority vote suppression, a claim being that 
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1 African-Americans are sometimes -- the code word here is Democrats -- 

2 are more likely to engage in vote fraud. And as Mr. Cunningham 

3 testified this morning, those kinds of charges are then used to 

4 challenge and obstruct voting in minority precincts. And I have tried 

5 to follow some of these charges up the last year or so. But it's -- I 

6 found it to be more or less a matter of looking for needles in 

7 haystacks here. And I'm wondering if, in your experience, there has 

8 been any records kept of these kinds of charges that have been brought 

9 against black voters or black officials in the -- in the Black Belt in 

10 these years that could be part of a -- of an archive or file that 

11 would provide a little bit more systemic evidence of this kind of 

12 behavior? 

13 MR. SINGLETON: Well, there are. In most of our district courts, 

14 in terras of where these cases are taken, we don't have stenographers 

15 in a lot of our district courts in the state of Alabama. It's only 

16 upon request or whether or not the plaintiff or the defendant can 

17 afford to have a stenographer there. So we're lacking a lot. And there 

18 have been some lawsuits filed on behalf of being able to have 

19 stenographers in district court. And a lot of our cases, if they are 

20 not appealed to circuit court or to the court of appeals, they're not 

21 there, so a lot of them are being tried on the district court level, 

22 on the state court level. Those that are from the federal court level 

23 and the US District Court here for the Middle District under the 

24 Dillard cases, or those others that were here, in the federal courts, 

25 we have records of those. We had in the 1980s -- we called it the 

26 Greene County Five and -- and the Marion Three in Perry County, 

27 Alabama, consisting of Mr. Albert Turner, Senior, and his wife and 

28 others. Those have been documented. Those in the state courts are a 

29 little harder to track, but we can find, you know, assemblage of 

30 evidence for that, and we can compile some of that information. I can 

31 get some of it to you in the counties to which I know there have been 

32 trials in the past five years. 

33 DR. DAVIDSON: Thank you. That would be very helpful. Anyone else 

34 care to address that issue? (No response.) 

35 DR. DAVIDSON: And this is addressed specifically to Ms. Earls, 

36 and it has to do with her claim about the fact that -- I believe I am 

37 correct here -- and I'm quoting her as saying, that no African- 

38 American in North Carolina has held statewide office since 1982? 

39 MS. EARLS; No -- no one currently serves. And the only African- 

40 American elected statewide -- I just took '82 as the cutoff point -- 

41 the only person to serve is Ralph Cartpbell, who was elected state 

42 auditor. 

43 DR. DAVIDSON: Is it the case that there have been many African- 

44 American candidates for statewide office, or is this just a reflection 

45 of the fact that very few have run. 

46 MS. EARLS: Yes, I can. There have been several very well- 

47 supported campaigns for statewide office who -- you know, not the 

48 least of which Harvey Gantt 1990 and 1996 campaigns, but also for 

49 other -- they are called council of state, but other statewide 

50 elections. I don't think any have run for governor. But, yes, there 

51 have definitely been candidates. 
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1 DR. DAVIDSON: It would be fairly easy to identify strong African- 

2 American candidates for statewide office between 1982 and 2004 for 

3 somebody who's familiar with North Carolina politics? 

4 MS. EARLS: Well, absolutely. And Professor Engstrom did that up 

5 until 1995, I believe, in his expert report in the Shaw versus Hunt 

6 case, which is a part of the appendix from the Supreme Court record. 

7 And he -- so he got, not only the races, but the polarized-voting 

8 data. 

9 MR. LEE: Commissioner Buchanan. 

10 MR. BUCHANAN: Like Commissioner Meeks, I want to thank you for 

11 the ways you have clarified how the Act might be, not only extended, 

12 but strengthened. And any rationale you have to add to that -- the 

13 idea that might be incorporated in legislation, I think would be 

14 extremely helpful, in addition to what you've said you can supply. It 

15 seems to me that the covered jurisdictions of the state who were whole 

16 or in part covered by Section 5 were covered because they had a very 

17 clear track record that no rational person could argue with, and, 

18 therefore, should have been included into evidence to indicate 

19 (inaudible) that continuing to be the case. But we have heard and have 

20 seen in 2000, 2004 and other elections, a very clear case in other 

21 jurisdictions, it seems to me, at this point in history. So it would 

22 seem to me (inaudible) the purpose of the original Act to take a look 

23 at recent history and who is doing what now in the near recent past 

24 that might make them likely subjects. Then I want to thank personally 

25 as a lifelong Republican, I want thank Counsel Blacksher and the 

26 Senator for something. Counsel, you mentioned the lingering concern of 

27 Republican Governor of Alabama Bob Riley's attempt to amend the 

28 Constitution to reform our property tax law. And -- and he was 

29 clobbered at the poll. He was clobbered by his own Republican Party 

30 and others for that effort. Now, Senator, I expect without the Voting 

31 Rights Act, you might have really had a hard time -- had a very hard - 

32 - becoming Senator in the Alabama State Senate. 

33 MR. SINGLETON: Yes. 

34 MR. BUCHANAN: And those majority black counties, without the 

35 Voting Rights Act, would probably be majority black in population 

36 only. 

37 MR. SINGLETON: Yes, 

38 MR. BUCHANAN: And so I want to think you and the people of the 

39 black majority counties for being the best Republicans in the state of 

40 Alabama. 

41 MR. SINGLETON: Thank you very much. 

42 MR. BUCHANAN: Because if you are the governor who is trying to 

43 practice fiscal responsibility, which is a traditional Republican 

44 value, and still valued by those of us who remain to be traditional 

45 Republicans. You're also a pretty good Democrat because one has to 

46 assume that a state that is not burdened down with debt and in the 

47 soup, and being brought into the black, and in condition to serve the 

48 people and lead their nation, is somewhat greater value to the people 

49 than a state that is in the red and in the soup, like Alabama has 

50 been. 

51 MR. SINGLETON: Yes. 

52 MR. BUCHANAN: Thank you. 
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1 MR. LEE: Commissioner Majette. 

2 MS. MAJETTE: Thank you. I would like to thank all of the members 

3 of this panel for being here, and it's a point of personal privilege 

4 to give a special thank you to Ms. Butler and Ms. Lobos and Mr. 

5 McDonald. You represent Georgia extremely well. But I have a question 

6 about the reauthorization, specifically with regard to Section 5. And 

7 I'll address the question to Mr. McDonald and anyone else who can jump 

8 in as well, Ms. Earls, perhaps. But under the laws as if stands now, 

9 redistricting traditionally has taken place every ten years after the 

10 census has been taken. But we've seen in recent years that there have 

11 been these attempts between census to redistrict. We had that in 

12 Georgia, Texas, and other places. If the -- if Section 5 is not 

13 reauthorized, wouldn't that allow states that are no longer covered to 

14 make -- would you -- in your opinion, would that encourage some states 

15 to look at doing redistricting more frequently than the ten-year 

16 period? And what impact do you think that might have on the ability to 

17 maintain or to increase the numbers of minority members of -- members 

18 of Congress, members of state Houses, and state Legislatures? 

19 MR. MCDONALD: Well, I think that partisan gerrymandering has just 

20 gone to new heights. In 1986 the Supreme Court in Davidson versus 

21 Banderman (phonetic) said that partisan gerrymandering was 

22 justiciable, that is that the federal courts could examine it. But the 

23 standard that they set for finding partisan gerrymandering was whether 

24 or not the voting power of the particular group were, quote, 

25 systematically degraded. And there's not been a single case, not a 

26 single reported defendant, that has ever set aside a redistricting 

27 plan on the grounds that it was a partisan gerrymandering. And in the 

28 two cases that have been most recently up before the US Supreme Court, 

29 the Jubilier case and then the appeal in Georgia versus Ashcroft, or 

30 in the Texas case, the Courts have basically left partisan 

31 gerrymandering where it was. Theoretically possible, but a dead letter 

32 law. And we see it going on everywhere. And I don't really know how 

33 one can stop that unless the Legislature does something about it. The 

34 Supreme Court apparently is not going to intervene. There are some 

35 states, South Dakota, where Commissioner Meeks is from, that prohibit 

36 redistricting more than once a decade, and the same is true in 

37 Montana. Not only do they prohibit redistricting more than once in a 

38 decade, but they take it out of the hands of the Legislature and put 

39 it in the hands of this commission, and they set standards for 

40 redistricting, hold hearings, and then the commission files its plan 

41 with the secretary of state and goes out of existence. I think that 

42 the state should clearly consider passing laws or constitutional 

43 amendments that limit redistricting to once in a decade. That would 

44 solve some of the problems. But as things currently exist, one of the 

45 positive things is that when states like Georgia do churn the process, 

46 when the Republicans get the upper hand, they're going to do it the 

47 Democrats because the Democrats did it to them when they had the upper 

48 hand, at least one of the things that protects the interest of 

49 minority voters is Section 5. And if we are going to continue to have 

50 this kind of churning process, if the legislatures aren't going to 

51 exercise any constraint, it just underscores the need for Section 5 

52 and federal oversight . 
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1 MR. BLACKSHER; Could I add something to pick up on something that 

2 McLaughlin is talking about? There is a -- 1 think one of the biggest 

3 -- and I don't know why I didn’t think of this before when we were 

4 talking about strengthening the Section 5 -- there is -- there's a big 

5 problem in Judge Higginbotham's majority opinion in -- what is it -- 

6 Sessions versus Perry, the Texas Congressional redistricting case -- 

7 in which he rejected the arguments that Texas' mid-decade 

8 Congressional redistricting plan violated Section 5 -- violated 

9 Section 2, as well as -- by the time it got to court, it had already 

10 been precleared by the Justice Department. And the argument that Judge 

11 Higginbotham accepts is that if the Legislature gerrymanders for 

12 political reasons that -- predominately over racial reasons -- that 

13 is, if the Latinos and African-Americans in Texas get caught up in 

14 partisan politics, then somehow the Voting Rights Act doesn't apply. 

15 Now, that is to me a serious emerging danger that needs to be 

16 addressed legislatively, that even -- the law ought to be clear. That 

17 even if there are strong partisan motives behind any particular voting 

18 rights or election law, that if it does disadvantage protected 

19 minorities, it violates the law, and it can't stand. Partisan politics 

20 has to yield to the historical problem of vote dilution against racial 

21 and ethnic minorities in this country. It's as simple as that. 

22 MR. LEE: Commissioner Moten. 

23 DR. MOTEN: Attorney Blacksher and Senator Singleton's comments 

24 and the discussion about what state measures might be considered or 

25 taken raises -- or strikes me and raises a question for me, and that 

26 is, for you, Senator, particularly with respect to the efforts to 

27 intimidate voters, is there anything legislatively that you can do or 

28 that the Alabama Legislature can do to augment the Voting Rights Act 

29 with respect to, you know, some of the blatant examples that I heard 

30 you give about voter intimidation? 

31 MR. SINGLETON: Yeah. There have been some attempts to do that, 

32 but we're still in the south. And there have been a lot of filibuster 

33 in terms of election laws here in the state of Alabama. We went 

34 through HAVA trying to make sure that we could put some provisions in 

35 HAVA in terras of a strengthening. Right now, our secretary of state, 

36 being the chief voting electoral officer in the state, does not have 

37 enforcement laws to be able to try to help enforce that. The attorney 

38 general right now does not have enforcement laws, or they try to put 

39 it back on each constitutional provision. But what we're looking at is 

40 that we're having that fight here in the old south still, when we come 

41 up for election laws, trying to strengthen them to make sure that we 

42 at least look at the strength of the provisions of Section 5 to make 

43 sure that there's adequate protection for voting rights for the 

44 citizens of the state of Alabama. Again, we are met with a lot of 

45 resistance. 

46 DR. MOTEN; Attorney, do you have any suggestions? 

47 MR. BLACKSHER: As Senator Singleton knows -- and I think as you 

48 know, Professor -- the problem -- we're talking about generations, in 

49 an earlier panel, of the Voting Rights Act, about first getting the 

50 franchise, and then having to deal with election structures that 

51 dilute black voting strength. We're in a generation now that I think 

52 Lani Guinier has called third generation, where you've got African- 
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1 Americans, Latinos, other protected minorities in office. And then the 

2 question becomes, once they get in office, how -- how do they -- how 

3 do they develop the ability to promote a legislative agenda such as 

4 this? And the fact is that in Alabama -- and I think most every place 

5 else in the south, even a place like -- even a state like Alabama that 

6 has black proportional representation in both houses of the State 

7 Legislature, the black caucus -- well, first of all, is never 

8 completely united on most issues, and that's not surprising because 

9 they're politicians too. And -- and we know that that's going to be 

10 difficult. But there are issues that come up. Like last week, when 

11 there was a -- a unanimous vote by the black caucus to boycott Auburn 

12 athletics until certain employment problems were cleared up over 

13 there. Well, that stirred up a big hornets nest with their fellow 

14 Democrats, if you will, the white Democrats. The problem is that the 

15 black legislators, even when they're united to block legislation for 

16 the passing, but it's very difficult for them to get -- 

17 MR. SINGLETON: Passed. 

18 MR. BLACKSHER: --a positive agenda through that directly and 

19 openly concerns the interests of the -- of African-Americans. And that 

20 in itself is a clear sign of why we still need the protections of the 

21 Voting Rights Act. And until we can talk openly and legislate 

22 affirmatively in the south and for even outside the south on some of 

23 these issues, then the circumstance that the Voting Rights Act is -- 

24 was put there to address continues, and those protections are needed. 

25 DR. MOTEN: Thank you. 

26 MS. MAJETTE: Can I just follow up? 

27 MR. LEE: Sure. 

28 MS, MAJETTE: On that --on that issue, Mr. Blacksher, would you - 

29 - would you say that that also applies to -- to women as a minority in 

30 terms of particularly in the legislative arena, that we're not just 

31 talking about racial minorities, but we're also talking about women 

32 who are elected to -- to office at the state level or the federal 

33 level not being able to -- as you put it, to move an agenda or to be 

34 able to have that kind of influence because of their minority status 

35 in that capacity? So would the -- would the strengthening of Section 5 

36 affect the ability of women to be able to move their agenda as well? 

37 MR. BLACKSHER: Well, as a matter of law, the Voting Rights Act 

38 does not address the problems or does not create a category of women 

39 as a protected minority group. 

40 MS. MAJETTE: But if you look at it in the practical --in the 

41 practical aspect. 

42 MR. BLACKSHER: The practical aspects are similar in terms of the 

43 way the legislative dynamic works, that's true. But in terms of why 

44 you would need -- and I think this is important, because there -- 

45 whether you think of women as a minority group -- there are many 

46 minority interests that are oppressed or at least subordinated in the 

47 political processes all over the country, and they deserve a fair 

48 shake. But the only reason we have a Voting Rights Act is because we 

49 live in the United States of America, which has a particular history, 

50 that the only major western democracy that was founded on slavery to 

51 begin with. And it's that history that the Voting Rights Act 

52 addresses, and we shouldn't forget that the particular -- the 
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1 particular evil, if you will, that the Voting Rights Act is intended 

2 to address are the vestiges of slavery and segregation. And those are 

3 the -- those are the reasons why we need -- the Voting Rights Act is 

4 not like some sort of a universal platonic law that should apply 

5 across the board everywhere in every place. It is an artifact of our 

6 history, and it addresses a very specific historic problem. Now, the 

7 problems of Native Americans, of Latinos, of Asians, of other 

8 minorities who are protected groups have built on that through 

9 legislative action. And it would be -- it would be up to women's 

10 groups to -- to put together some sort of a legislative agenda that 

11 addressed in a coherent way their problems. And so far, I don't -- I 

12 don't know anything about how that's developed. 

13 MS. MAJETTE: Thank you. 

14 MR. LEE; I just wanted to ask one or two questions, and then 

15 Chandler Davidson wants to ask a few. 

16 Ms. Earls, I wonder if you could expand upon your comments about 

17 the Section 5 Unit of the Justice Department and the Civil Rights 

18 Division, functioning as a -- I think you used the term "technical 

19 assistance." How do you quantify or document that -- that phenomenon? 

20 I ask this because during your testimony, I recalled that during my 

21 time in the Department there were actually several jurisdictions who - 

22 - who requested of the Department that observers be sent to monitor 

23 their elections. The Senator spoke about monitors. And it struck me at 

24 the time as rather remarkable that a jurisdiction would actually ask 

25 for monitoring. But at this point in preparing a report, how do we 

26 document that phenomenon? How do we quantify? And how do you -- 

27 MS. EARLS; Well, two ways come to mind. One, there's probably 

28 some sort of -- possibly some sort of public records request that 

29 would -- would -- that you could get from the Department information 

30 about, possibly contacts that they've had with jurisdictions. I don't 

31 know how much of it is public information. I mean, a lot of this is 

32 just in the personal experience of the career attorneys that have been 

33 there over the years, and, you know, know how often they get calls 

34 from jurisdictions wanting assistance. So I'm not -- that would be one 

35 way to approach it. And the other way would be to go to the elections 

36 officials themselves and find out from them, you know, how helpful has 

37 the Department been to them. And I think that some would be candid to 

38 say, yes, they've been helpful. Beyond that, I think it's -- it's not 

39 as formal as the submission objection letter process, so it's hard to 

40 get at. But -- and also I suppose people who have -- were in the 

41 Department and left, perhaps, could talk about their experiences. 

42 MR. LEE: Since we have -- thank you. Actually, those are good 

43 ideas. Since we have lawyers who practice in the area, have practiced 

44 for so many years, it would be of help to the Commission to -- to get 

45 your ideas as to testimony in cases or court records. That would be 

46 helpful to the Commission. And I wonder, what do you think, Mr. 

47 McDonald, about how that could be accomplished? 

48 MR. MCDONALD: Well, we do plan to do a comprehensive report, and 

49 it will really build in part on this kind of thing, the request of 

50 judicial notice, because we've got all of the documents in a big box, 

51 so we don't have to go out and do the research to figure out what the 

52 cases were. But we will do a major document, which will discuss in 
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1 detail all of the lawsuits and the Section 5 problems that we know 

2 about since 1982, and we'll, of course, make that available to the 

3 Commission as a work in progress. 

4 MR. LEE; You'll be addressing both 203 and -- 

5 MR. MCDONALD: Our office has really had very little experience in 

6 Section 203, so we don't really have very much to say about that. But 

7 we've done a lot of work in recent years in Indian country, and that 

8 would be a major part of what we've done. I was telling Commissioner 

9 Meeks that I have written an article which has just been published by 

10 the American Indian Law Review about the recent voting rights 

11 litigation in South Dakota, and I'll certainly make that available to 

12 the Commission. 

13 MR. LEE: How about you, Mr. Blacksher? Would it be possible to 

14 get some help from you identifying testimony and reports in your 

15 cases? 

16 MR. BLACKSHER: Yes. But I think -- I actually think there are 

17 several professors -- maybe some of them who are here now and in some 

18 groups -- perhaps Marcia could tell us -- that are working on 

19 precisely these projects. I know each of these organizations -- I 

20 think -- I think there will be a fairly comprehensive summary of just 

21 about everything useful that's been in the case law, as well as, I 

22 think, there are already studies under way, I think, maybe people like 

23 Peyton McCrary are involved in, in gathering some of the information 

24 that Anita was just talking about with respect to matters that never 

25 surfaced in the preclearance process. 

26 MR. MCDONALD: Could I just add, that part of the problem is that 

27 a lot of stuff is not reported. I mean, consent degrees where -- so, I 

28 mean, we have got -- I mean, a lot of the stuff in this request for 

29 judicial notice, there are consent degrees that are not reported. So 

30 if we had the decrees and we had these documents, we can make them 

31 available to you on a CD-ROM or something. So we could make all of 

32 this available. And we've done something like this in many of the 

33 states in which we've done litigation; in Tennessee and in Georgia, 

34 for example. We are happy to share all of that. But I think that what 

35 we do intend to do is to write a report and -- you know, sort of, in 

36 English that will talk about all of this and try to give some kind of 

37 form. 

38 MR. BLACKSHER: I'll send you a consent decree. 

39 MR. LEE: Ms. Lobos, we really would appreciates it if MALDEF 

40 could be doing this as well. I hope you'll tell me that MALDEF is 

41 already doing this. 

42 MS. LOBOS: Yes, I think our national office is actually working 

43 on something that -- I can forward this -- this to them and have 

44 something for you also. 

45 MR. LEE: Thank you very much. I wanted to ask one general 

46 question and turn it over to Commissioner Davidson, Senator. This is 

47 for all you. Why should white people in Alabama care about the Voting 

48 Rights Act? We've heard a lot a testimony about the African-American 

49 population, Latino population. But I just wondered, what do you say to 

50 people in Alabama -- 

51 MR. BLACKSHER: Maybe Reverend Buchanan would be better to answer 

52 that than I could. 
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1 MR. BUCHANAN: Liberation of white people. 

2 MR. BLACKSHER; Yeah. Laying the burden down, Mr. Buchanan? 

3 MR. BUCHANAN: Liberation from the scales over our eyes and the 

4 chains of prejudice and -- and the knowing that -- know who our 

5 brothers and sisters are and learning how to call them by their names 

6 and understanding their rights are as precious under the Constitution 

7 as our own and deserve our full protection, given the great privilege 

8 to participate in the process. I think more good has been done -- 

9 well, when Billy Graham came to Alabama -- I'm sorry. When Billy 

10 Graham came to Birmingham, Alabama, he wouldn't come until we would 

11 desegregate the audience. And for a while, nothing happened, and then 

12 they decided they would have something at Legion Field, and everybody 

13 could come who wanted to hear Billy Graham. So when the event finally 

14 came and the place was full, and Bear Bryant, the only person since 

15 Jesus that could walk on water -- Bear Bryant -- 

16 MR. LEE: We are in Alabama. 

17 MR. BUCHANAN: -- walked all the way from one end of Legion Field 

18 to the other to get up on the platform giving his blessing to that 

19 gathering. Now, he was neither a racist nor a fool, because he was a 

20 football coach. And he had watched how in Birmingham and other places 

21 in Alabama these wonderful athletes which graduated from high schools 

22 and going off to other states because they couldn't get into state 

23 universities. And it wasn't just that he was emancipating; it was just 

24 that he was a realist and he understood how much the athletic 

25 achievements of those universities would improve if everybody could 

26 come to the University of Alabama and Auburn University and the 

27 others. And if you look at what has happened to the voting process, 

28 rather than having once segregationists and one white supremacist 

29 trying to out-hate the other to get the votes of a portion of the 

30 population, you have a political process in which there is an honest 

31 chance for an honest person on a responsible platform to win on 

32 something other than trying to out segregation everybody else. That 

33 has been a real emancipation for Alabama politics through these years 

34 since 1965. And it's been a step-by-step process. 

35 But I think the white population of Alabama and her sister states 

36 has much -- has been as beneficial to that population -- what has 

37 happened has been beneficial to the white population as It has the 

38 black population. We are one people, thank God. And may we be so to a 

39 greater extent than we are. Now, I have really done it because for 

40 about the fourteenth time instead of asking a question, I act like a 

41 (inaudible) -- 

42 MR. LEE: I don't think it's possible to supplement that answer. 

43 MR. BLACKSHER: Can I try -- to follow up on what -- the 1901 

44 Constitution, Reverend Buchanan, remember, which the courts -- the 

45 Supreme Court of the United States has found and was brought for one 

46 person, and that was to disfranchise blacks. But the white northern 

47 counties, the white -- what we call the white counties or the hill 

48 counties in Alabama in 1901 resisted the conservative -- the big mules 

49 and the Bourbon forces, the rural forces, that wanted to put all these 

50 caps on property taxes and fundings because they wanted funding for 

51 their schools. And they tried every which way to get around the race 

52 problem in order to get money for their own -- for the white schools. 
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1 And they were unsuccessful, because when the race card was played, 

2 they had to follow the white supremacy line. And to this day, Alabama 

3 has the worst funded schools, public schools in the United States. 

4 There was an article in this morning's paper about Montgomery County's 

5 got the lowest property tax --or maybe it was -- I'm sorry, it was 

6 Autauga County. Autauga. The lowest of all 128 school districts in 

7 this state. And the story is still the case in the Legislature of 

8 Alabama today, which is in regular session right now, that the 

9 interests of progress for white folks will be blocked until we can put 

10 down this burden of racial slavery, segregation, and white supremacy. 

11 It's as simple as that. 

12 MR. LEE: Ms. Earls. 

13 MR. EARLS; I don't know that I can be of help or address Alabama, 

14 but I would have two responses to that question. First, a lot of the 

15 changes that have a disproportionate impact on black voters and are, 

16 therefore, retrogressive still hurt white voters. In the example of 

17 the out -of -precinct provisional ballots, there were 36 percent that 

18 were African-American voters, but there's that other, you know, 64 

19 percent that were white voters who want their votes to count as well. 

20 And my second response deals with redistricting. What we found about 

21 the North Carolina's Congressional districts, when they were redrawn 

22 to provide an opportunity for black voters in the 12th District and 

23 the 1st Congressional District of North Carolina, those districts were 

24 also the most poorest in the state. And they were the most homogeneous 

25 districts. And so for the first time we had an urban district that 

26 allowed urban poor whites to have representation, where before they 

27 had been submerged in a system that didn't represent their interests. 

28 And so there are ways in which white voters really do benefit from 

29 districting that provides opportunities for minority voters. 

30 MR. LEE; Senator Singleton. 

31 MR. SINGLETON; And I agree with her in terms of follow up. And 

32 what you see in Alabama in some of the rural poorer counties is that 

33 poor whites benefit even from this. In terms of when you're looking at 

34 at-large elections, there was a lot of discrimination. Not by race, 

35 but even so by class. Even in the white community, whether or not poor 

36 whites could even run for particular offices versus -- that it was 

37 just for big, rich white landowners. So based on us having that right 

38 for preclearance and have single-member districts and -- poor whites 

39 are at least given the chance, even in some areas of district, to be 

40 able to be represented in government. 

41 MR. LEE: Ms. Lobos . 

42 MS. LOBOS: I just say you just hit it right there. I think a lot 

43 of times --we need to be participate in the political process. And so 

44 it's something that nationwide -- that, you know, in Alabama, in all 

45 these states, we want people to participate. And so white voters 

46 benefit by more people participating, especially when there is some -- 

47 a piece of law that will affect a white voter; not a Latino voter or a 

48 black voter, but mostly a human; you know, there's a piece of 

49 legislation that's affecting them. And this ability to have more 

50 people participate helps everyone. 

51 DR. DAVIDSON: Well, I'm beginning to sound a little like a stuck 

52 record, but I have a question here for Ms. Butler and also for Ms. 
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1 Lobos. Both of you list many exan^les of racial discrimination in 

2 voting in Georgia. And I'm wondering if you have files or archives of 

3 these that you can share with our Commission. 

4 MS. BUTLER: In Georgia we do. In 2000 the NAACP conducted a 

5 hearing where we had citizens to actually come in and do testimony, 

6 and that is on file in both Fulton County and Dekalb County. And we 

7 also have -- as a part of our ongoing process, we have what we call an 

8 Incident Report Form, where we collect data with regards to voting 

9 problems that people have experienced. And so that is documented, and 

10 we can make that available. 

11 DR. DAVIDSON: Wonderful. Thank you. 

12 MS. LOBOS: And recently, we -- we conduct --we have a report of 

13 all the different issues that we saw nationwide, and so we can have 

14 that for you. 

15 DR. DAVIDSON: Okay. Thank you. And I have one more question here, 

16 which I'll just address to anyone who wants to answer it. Ms. Butler 

17 mentioned that there are now bills, as I understand it, in the Georgia 

18 Legislature that are essentially pretty onerous: ID requirements for 

19 the voters. And this is part of a larger pattern across the country. 

20 We're beginning to see many of these bills. And a lot of them have 

21 already been passed. I think one was passed recently in South Dakota. 

22 But I'm wondering, is there any way that the Voting Rights Act can be 

23 used to deal with this to the extent that it is a method of a vote 

24 suppression? 

25 MS. BUTLER; I'm not a lawyer, but I think certainly that it's 

26 requiring -- putting restrictions on them that will impact a minority 

27 -- minority groups more so than other majority groups. So I don't 

28 know. But I believe that this change in the process, because it is a 

29 part of the process, HAVA required -- gave an extension or enhanced 

30 the way that people can really vote to make it easier to vote, where 

31 you could have 17 pieces of ID, and this, then, takes it back and 

32 makes it more restrictive. So from that prospective, that it's being a 

33 process or change in the law, I believe that under Section 5 that 

34 would be covered. 

35 MS. EARLS: It is true the Department in the past has issued 

36 objections to ID requirements, particularly where there -- evidence 

37 that it would be a greater burden for minority voters and also 

38 particularly where there was no alternative to sign a statement 

39 certifying that you are who you say you are. And that's prior to HAVA. 

40 And I'm not sure if there's been anything since HAVA. And the second 
' L avenue, it seems to me, would just depend on the proof. But I think 

42 particularly when we get complaints that, at certain polling places, 

43 election officials are only asking black voters for ID, that can be 

44 addressed under Section 2, and I believe that the Justice Department 

45 filed a case in Michigan dealing with Arab-Americans being asked for 

46 ID when other people weren't. So that's also possible. 

47 MR. LEE: Commissioner Meeks has to leave to catch an airplane. I 

48 would like to thank Commissioner Meeks, because I think she actually 

49 travelled the longest distance in time to get here. And she has to 

50 catch a flight, so I told her we'd give her an opportunity to make a 

51 closing statement. 
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1 MS. MEEKS: I have been so pleased to be a part of this today, and 

2 I look forward to continuing this. But you all gave such wonderful 

3 testimony. 

4 And I think the work that we do has got to have an impact; that the 

5 Voting Rights Act, that we should be able to prove without a doubt 

6 that this is so important, ongoing; that it hasn't -- things haven't 

7 changed so much. In fact, things have gotten more complicated. So I 

8 appreciate all the work you do and thank you. 

9 MR. LEE: Thank you very much to all the panelists on this 

10 wonderful panel, and we'll take a short recess. (Brief recess taken.) 

11 MR. LEE: Okay. We -- we're now ready to resume the first hearing 

12 of the National Commission on the Voting Rights Act. And we have had 

13 panels today about the history from academics, lawyers, and advocates. 

14 And at this point, we have a session devoted to members of the public 

15 who have asked to speak. And so if the first witness would sit down 

16 and get comfortable and identify herself, we will begin. 

17 MS. WHITLOW: All right. Good evening, everybody. My name is 

18 Willie Mae Whitlow, and I'm a resident -- 

19 MR, LEE: Welcome, Ms. Whitlow. 

20 MS. WHITLOW: I'm a resident of Montgomery, Alabama, for the last 

21 half-century or better, but I was born and raised in Macon County, 

22 Tuskegee Alabama. Educated through high school up there. Educated 

23 through college at Alabama State. I have been a long, long fighter for 

24 equal rights. And when I look on these papers and it says that a -- 

25 civil rights community, kind of puzzles me, as to what is meant by a 

26 civil rights community. Because to me, there was human rights. And if 

27 those who have considered themselves the supreme powers of this nation 

28 were to consider human rights, we would all be equal and there would 

29 be no need for what we are saying and doing here today. But since it 

30 is, I just want to say that I have lived -- and you can look at me and 

31 tell I have lived through Jim Crowism. I have lived through the fight 

32 for equal rights for our people, which, in my opinion, should include 

33 everybody. When I was a very young child, I didn't know the difference 

34 between whites and blacks. Because we lived in Macon County, and I 

35 guess the poorest of us, both black and white, kind of lived around 

36 together. We played together; we ate together; we slept on the porches 

37 of each other's house. But when we got ready to go to school -- and my 

38 family; there were people who looked like you, including my 

39 grandfather, and there were people who looked like me. There were 

40 people all around us who looked like each other. And I didn't know the 

41 difference until we got ready to go to school. There were the white 

42 children -- and the little white girl was ray special friend. Same age. 

43 We got ready to go to school, and we had to go to different schools. 

44 That's when we began to question, why do we have to go to different 

45 schools; we love each other; we live together? Then I had to ask my 

46 mother and my father, why is it? And she asked her parents. I don't 

47 know what her parents told her. But ray parent told me, it's because 

48 some people think they have a right to everything good and right over 

49 other people, but that does not make it the truth, because we weren't 

50 made that way. And so I learned -- when I first knew this -- like I 

51 say, we played together. We didn't know any difference. But once all 

52 of this came to -- into our minds -- certain things have to be 
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1 learned; people don't -- born not liking each other or knowing what's 

2 low class and upper class and all. People are not born knowing that; 

3 they are taught that. Because once we were taught that, then we began 

4 to look at each other with different eye sights. And goose pimples 

5 would pop out on me and I suppose on her when we touched each other. 

6 Then we had to go through a period of getting over that so that we had 

7 --we tried, that little girl and I, tried to get over that, tried to 

8 get it through to our parents that this wasn't right, but we couldn't 

9 do it, because they wouldn't listen. But as time went on and I come 

10 through high school and began to think that I ought to have some 

11 privileges to vote because that's the way I found out that people were 

12 put into places of power over other people. And so I decided, then, I 

13 want to vote too, because I want to be in a position so I can make it 

14 right for everybody. But I found out that I couldn't vote. Guess what 

15 I ran into, the obstacle the obstacle that I ran into? Anybody can 

16 think of it here? Grandfather clause. Remember that one? Anybody know 

17 what that means? Anybody? Nobody knows? 

18 MS. MAJETTE: If your grandfather couldn't vote, then you can't -- 

19 MS. WHITLOW: If your grandfather was not a registered voter, you 

20 can't register to vote. And what grandfather -- although my 

21 grandfather looked like you-all, because he was the son of his slave - 

22 - mother's slave master, he still couldn't vote. Because back then, 

23 you had a little bit of black blood in you, you had to go on with the 

24 people who didn't amount to anything. But he couldn't vote. Neither 

25 could any of us. So I set out along with other people who were 

26 interested and who were concerned to try to get rid of that. And so we 

27 worked -- and I don't know of anybody in this building might know of a 

28 man named Mr. Rufus Lewis. He was a coach for years at Alabama State, 

29 so he got dubbed Coach Lewis. He and some other men back then during 

30 the middle and late '40s on into the '50s set out to try to get black 

31 people registered, and that grandfather clause had them stumped. So we 

32 worked hard to get rid of that grandfather clause. Guess what we ran 

33 into after that? I think I heard it back here. 

34 UNIDENTIFIED SPEAKER: Poll tax. 

35 MS. WHITLOW: Poll tax. Now, it wasn't a whole lot of money. 

36 Something like anywhere from 5 to 6 maybe 7 or $8, but back then, that 

37 was a whole lot of money for people who were making 50 cents a day and 

38 had families to take care of. Y'all think I didn't live through the 

39 time when you made 50 cents a day to work, huh? I did. Right up there 

40 in Macon County. And they -- we were having to take a little bit of 

41 that money that we had and pay a poll tax, not one year just to get 

42 registered, but every year. But we fought, and we worked, and we got 

43 rid of that eventually. And then they came up with this long drawn-out 

44 literacy test. Anybody remember that? Anybody in here remember that 

45 one, huh? I do. Because we got copies of it knowing that our people 

46 who could scramble up on a little bit of money and got registered, a 

47 view of us here and there, when this literacy test thing came out, 

48 they didn't know anything about it. And some of this -- the irrelevant 

49 -- and I don't want to call it the other name that's really terrible: 

50 How many bubbles are in a bar of soap? That's how ridiculous it was. 

51 But we had to work through it. And so Coach Lewis, who was really a 

52 hard worker, and we went from county to county in this state, 
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1 especially all the rural counties, precinct by precinct, street by 

2 street, house by house encouraging and helping and teaching people to 

3 vote, to overcome that thing. We had to contend with that up until the 

4 Voting Act was eventually passed -- 

5 MR. LEE: Ms. Whitlow, you know, your testimony has been really 

6 very moving -- 

7 MS. WHITLOW: Beg your pardon. 

8 MR. LEE: Your testimony is very moving. I wonder, since we have 

9 some people following you, if you could -- 

10 MS. WHITLOW: Kind of speed it up? 

11 MS. LEE: Try to speed it up maybe like a minute or so. 

12 MS. WHITLOW; But I think everybody will tell you that I'm a firm 

13 believer in giving some background sometimes. 

14 MS. LEE: You have done that. 

15 MS. WHITLOW: Coming up to this -- back then, when we only had -- 

16 had been able to get a few people registered to vote, the black vote 

17 didn't matter anyway, because there wasn't enough of us to make any 

18 difference to the candidates. But we still plunged on. And now we come 

19 to this voting -- Voting Rights Act. And it has to be upgraded every 

20 so often, is why we're sitting here. And my thing is, why is that? 

21 Once you recognize that you have wronged a people by taking away or 

22 disfranchising them and you say that this is wrong; we're going to 

23 make it right so we're going to pass it a Voting Rights Act, why 

24 couldn't it be permanent so this wouldn't be necessary? Somebody said 

25 that all of this is a waste of time. And it is a waste of time, a 

26 waste of energy, a waste of money and all of that. So let me say in 

27 closing, we need to say to those powers that be from this commission 

28 if we are to give a report as to what we felt in this community, you 

29 tell them that this person believes that the Voting Rights Act in the 

30 first place was necessary, because everybody already ought to have a 

31 right to vote, and that this should be the final act of correction so 

32 that we won't have to come back and waste time and money doing this 

33 again. 

34 MR. LEE: Thank you, Ms. Whitlow. 

35 DR. DAVIDSON: Thank you very much. 

36 MR. BUCHANAN; Amen. MS. WHITLOW: You-all be blessed, and let US 

37 all do the right thing and make things right once and for all. 

38 MR. BUCHANAN; You've blessed us, Ms. Whitlow. 

39 MS. WHITLOW: Thank you much. You-all have blessed us just by 

40 being here, but just remember, that it is all so unnecessary and 

41 shouldn't be again. 

42 MR. LEE: Sir, would you identify yourself? 

43 MR. COOLEY: My name is Fletcher Earl Cooley, native of Montgomery 

44 Alabama. And the reason I requested to follow the first speaker is 

15 that I thought she explained the hurdles and obstacles that have been 
46 continually placed in front of minorities in their effort to 

17 participate as full citizens of this country. I also feel very 

18 strongly that if we as a country -- and we do this quite well; we 

19 spend money quite well; and we go to war quite well; and we find money 
)0 to finance wars quite well, but we can't find money to nurture the 

.1 needs of our ^ own people. I truly feel that all of this is not about 
>2 black and white. It's not necessarily about rich and poor. But it is 
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1 about equity versus inequities and who are the benefits of the equity 

2 and who are the beneficiaries of inequity? If, in fact, we can propose 

3 in the Iraqi Constitution the rights to protect minorities, why can't 

4 we have in our own Constitution the rights permanently presented to 

5 protect minorities? We can avoid the -- Afghanistan going through the 

6 19th Amendment or the 18th Amendment for women's suffrage and can 

7 demand that that be in their constitution, and yet we have all of 

8 these obstacles and hurdles in our own Constitution. So the point is, 

9 as the first speaker said, we waste too much money talking. And we 

10 talk things to death, which aren't necessary. If, in fact, our leaders 

11 see a necessity to protect Iraqis and to lose 15,000 lives and 

12 billions of dollars, why can't they have that same feeling for the 

13 slaves who built this country? 

14 MR. LEE: Thank you, sir, for your testimony. Please have a seat 

15 and could you identify yourself? 

16 MS. WANGAZA: My name is Efia Wangaza. I am the coordinator of the 

17 South Carolina Chapter of the Malcolm X Grassroots Movement for Self- 

18 Determination. And I'm wanting -- I will make available, as I've told 

19 your staff, a copy of the transcript that was the result of hearings 

20 that were initiated in Greenville, South Carolina, on January 22nd, 

21 hosted by the Greenville Legislative Black Caucus, which was to assess 

22 the events of the 2004 election. Despite icy, cold rains, we had 

23 members of the community to come out and to talk about their voting 

24 experience. And to build on the points that have been made by the 

25 previous two speakers, I would simply say that the obstacles that they 

26 described have simply mutated into various other forms. And those 

27 forms tend to escape the current definition, certainly of 

28 preclearance, as I read it. For instance, the changes -- deregulation 

29 -- FCC deregulation has a direct impact on a candidate's ability, and 

30 thus the black communities' ability to participate in the electoral 

31 process. The last election, the campaigning was either radio or 

32 television. Without an equal time requirement, people who did not have 

33 money, which is characteristic or typical for people of color, had 

34 little or no access to the media. Another example of undermining these 

35 electoral abilities has to do with the destruction of neighborhoods, 

36 either as represented by a, say, (inaudible) , where we wind up with 

37 scattered sites. Section 8 vouchers, or public housing communities 

38 destroyed and half the families or housing being restored and even 

39 less of those people being able to afford the housing, which means 

40 that by the next census, the number of people who were originally in 

41 that district has been substantially reduced, and, therefore, that 

42 community is grafted onto a white community, which means that we 

43 expect in South Carolina the number of black elected officials to 

44 decline with the next census. Another point that was raised in the 

45 hearings was that of felony disenfranchisement. The south has 

46 characteristically used the criminal justice system as a mechanism for 

47 disenfranchising people, and it has -- that continues to this date. 

48 I've listened with interest through today's session. Having been 

49 involved in voter education and registration since I was 13 years old 

50 with the NAACP youth and college chapters and then as a college 

51 student with the Student Nonviolent Coordinating Committee, and I am 

52 fascinated that -- with the consternation that there are no -- were no 
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1 Statewide elected officials in North Carolina since 1982. There hasn't 

2 been any in South Carolina since Reconstruction. And I don't think 

3 South Carolina is peculiar in that regard. I think that the question 

4 as to whether or not the Voting Rights Act ought be extended is -- is 

5 rhetorical, but a more substantial question is the question that Ms. 

6 Whitlow raised, and at what point do we begin with the cause? And that 

7 is white supremacy. Thank you. 

8 MR. LEE: One -- I think we would like to ask you some questions. 

9 MS. WANGAZA: Certainly. 

10 DR. DAVIDSON: You mentioned a transcript of the hearings, which I 

11 believe were held, you said, in Greenville, South Carolina? 

12 MS. WANGAZA: That's right. 

13 DR. DAVIDSON: If you can make those available to our commission - 

14 MS. WANGAZA: Yes, I will. 

15 DR. DAVIDSON: Thank you. 

16 MS. WANGAZA: I thought you would appreciate that. 

17 MR. LEE: Thank you very much. Sir, would you please have a seat 

18 and identify yourself? 

19 MR. JEMISON: Yes. I'm Apostle James -- Apostle James Jemison, J- 

20 E-M-I-S-O-N. I'm with Alabama Alliance to Restore the Vote. Also the 

21 Alabama Coalition on Black Participation -- Civic Participation. I've 

22 been involved with getting people registered to vote for the past 15 

23 years. This past election or -- we worked with the NAACP Voters Fund, 

24 and we had the opportunity of coordinating three counties where we had 

25 gotten over 14,000 people registered to vote, and the majority of 

26 those are right here in Montgomery County. Had the opportunity to meet 

27 a lady that was 74 years old that never voted because of the Ku Klux 

28 Klan threatening her neighborhood that she lived in, she was just 

29 afraid to vote. And so we encouraged her and got that lady registered 

30 to vote. We also have been very instrumental in getting 

31 disenfranchised ex- felons their voting rights back. We are also trying 

32 to get their pardons, where they can be full pardoned, in order to get 

33 back into the system of voting, and also being able to have decent 

34 jobs to provide for their family. So my main issue is human rights. I 

35 feel that a voting right is a human right; a right that shouldn't be 

36 taken away from any man or woman that comes of legal age of 

37 understanding the power of a vote. They should be able to vote. And I 

38 think the biggest problem that we are having now is that problem of 

39 people voting for the powers that be. And I mainly think that 

40 disenfranchising was the worst thing that could ever happen to any 

41 man. You know, regardless of what -- a person go to jail, pays his -- 

42 do his time, pay his fine, he should be automatically welcomed back 

43 into the system. Even if he did his time, he should be welcomed back 

44 into the system to vote. Myself, I -- I got in -- I remember -- 1965, 

45 I was 13 years old when the march came here from Selma to Montgomery. 

46 And I had the opportunity to see a guy. He was an Asian. This guy was 

47 a deadly martial artist. He got whipped by policemen right here in 

48 Montgomery on High and Jackson. Could have whipped all of those 

49 polices. But he took a beating, serious beating, and I think that 

50 beating changed my life; made me saw things different. You understand 

51 that? Fighting with my fists all the time didn't win. That man won 

52 that day when he stood up and took a beating for my rights. He didn't 
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1 even live in the nnited States. He was just like Gandhi in another 

2 country, and that he wanted to fight for equal rights for everybody, 

3 where people had been getting killed, getting their homes burned, 

4 losing family members just for the sake of a vote. You know, I think 

5 we need to go back to do the human thing, the godly thing, and that is 

6 allow God's people to be a part of the system. 

7 MR. LEE: Thank you, Mr. Jemison. 

8 MR. FOSTER: Good afternoon. Chairman, members of the Commission. 

9 My name is Claude Foster. I'm also a native of Selma, Alabama. I grew 

10 up there. I went to segregated schools there for a while. My current 

11 position is with the NAACP National Voter Fund. The NAACP National 

12 Voter Fund was established in 2000 by the NAACP as a free-standing 

13 501(c) (4) organization with permission to engage in civic 

14 participation, community-based mobilization, and education and 

15 awareness campaigns surrounding key communities of color. I'm also a 

16 member of the Texas HAVA Commission, and prior to my appointment as a 

17 -- the National Field Director for the NAACP National Voter Fund, I 

18 served as Regional Director for the Voter Empowerment Program in 

19 Region 6, which included the states of Texas, Arkansas, Louisiana, New 

20 Mexico, and Oklahoma. I tend to agree with everything that's been said 

21 today. Doctor Chandler, if you -- I mean. Dr. Davidson, if you really 

22 want some documentation on why it's important to extend the Civil 

23 Rights Bill, just read his testimony from the redistrioing hearings in 

24 Texas. I've never seen a more stronger argument and more compelling 

25 case to extend the Voting Rights Bill. In Texas we conducted hearings 

26 after the 2000 election, and we made those hearings available too 

27 about the climate in all the major urban -- major urban cities, along 

28 with Martin Frost. We conducted hearings in east Texas, which -- where 

29 a lot of African-Americans reside. We conducted hearings in Dallas 

30 County, which is Dallas, Texas; in Harris County, which is Harris, 

31 Texas. Also I had the opportunity to work a nonpartisan Get Out the 

32 Vote campaign and voter registration campaign in 2003 in the Houston 

33 mayoral election. In that election, there were -- stressing the need 

34 for Section 5, there was -- the City of Houston --or the county 

35 changed about 200 precincts right before the election and didn't tell 

36 anybody. It took the NAACP leadership, political leadership, to sit 

37 down and have a special meeting using Section 5 as a leverage to get 

38 them to hone up -- because at first they were just saying it was going 

39 to be about 19 precincts. So without that legislation, the full 

40 disclosure of the number of precincts they had to change would have 

41 never been brought to the light. And most of those precincts were in 

42 African-American communities. But, you know, I agree with everything 

43 that's been said, but I just want to talk about another, I think, more 

44 compelling reason to support extension of the Voting Rights Act. 

45 There's been recent articles in the newspapers about the military -- 

46 or having a hard time meeting their recruitment goals, especially 

47 amongst African-Americans and Latinos. And I think that -- my own 

48 brother served in the first Gulf War, my dad served in the Korean War. 

49 I also served in the military for a while, the United States Air 

50 Force, and retired honorably for the reasons that we thought America 

51 would one day live up to its creed of having a democracy that everyone 

52 could enjoy. But, you know, my brother right now in Fayetteville, 
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1 North Carolina, this weekend has been participating in an anti-war 

2 rally, because he is sickened fay the fact that there is even any 

3 discussion that the Voting Rights Bill is not going to be 

4 reauthorized. And I would encourage the Commission to look at -- not 

5 only that aspect of it, because I think the arguments -- just like 

6 Truman made the arguments about the Civil Rights Bill and our -- our 

7 image in the world, I think the Commission should look at that 

8 argument, because the argument for Brown versus the Board of Education 

9 was not a political or legal argument; it was a compelling argument 

10 based on what was fundamentally right. And I think that when you look 

11 at what -- the military is having a hard time with its recruitment 

12 goals and people are aware, and I think that there is an unwillingness 

13 on behalf of African-Americans and Latinos to serve. So I see this as 

14 a national security issue as well as a civil rights issue, because the 

15 NAACP, a lot of other groups, did a lot of work in Ohio to try to make 

16 up -- did a lot of work around election protection to try to adjust 

17 the problems in Florida in 2000, and you saw what happened in 2004. 

18 Over 120,000 people in Ohio were denied the right to vote. Now, I 

19 served on the HAVA Commission. As long as states have control over 

20 elections, there is going to be a continuing need for civil rights 

21 legislation and the Voting Rights Act. Because whether it is the NVRA, 

22 which the states never fully implemented, whether it's HAVA, which the 

23 states never fully implemented -- I served on the HAVA Commission, and 

24 I'm telling you, there is no -- there is no driving force on behalf of 

25 partisan election officials to meet the -- the intent of HAVA, which 

26 was to address a lot of the disenfranchising problems in Florida in 

27 2000. In fact I attended the National Secretaries of State's annual 

28 winter meeting in Washington, DC, and they even passed a resolution to 

29 do away with the Election Assistance Commission, because they didn't 

30 want to see the Election Assistance Commission turn into an agency 

31 that oversaw state elections, which they view as a states-rights 

32 issue. So for those reasons alone, I would urge the Commission to 

33 continue to take testimony, but understand, that I think that there's 

34 a national security concern here, because many, many military folks 

35 that I've talked to back in Texas and many parents that I've talked 

36 to, minority parents, are unwilling to send their children in a war 

37 while we sit here in America and debate on whether or not we need to 

38 extend the Voting Rights Act. 

39 MR. LEE: Thank you, sir. Thank you for your good work with the 

40 NAACP. Sir, please identify yourself and then begin. 

41 MR. WAGNER: Yes. I'm Reverend Earl S. Wagner. I'm with the 

42 Concerned Citizens Organization. I say greetings to the ladies and 

43 gentlemen of the Committee. I would just like to say that as 

44 Representative Steele -- or Former Senator Steele said earlier, there 

45 is a lot of racism still involved. And I say this because one of the 

46 things that happened, my daughter lives in Colorado Springs, Colorado. 

47 This was her first time being able to vote in a national election. 

48 She'd never been in trouble, straight A student, going to college, 

49 works for Carnival Cruise Lines, lives in a well -integrated 

50 neighborhood. When she went to vote, they told her she was at the 

51 wrong polling place. They sent her to another polling place. She ended 

52 up going to three different polling places, and she finally was so 
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1 frustrated, she refused -- she didn't vote. But she was unaware of the 

2 provisional vote, and her fiance, he was aware; they gave him the same 

3 runaround. But when he got to the second one, he asked for a 

4 provisional ballot. But also, our organization here, we're involved in 

5 a lot of activities. And some of the things that we've seen is that 

6 this is -- what's going on now is the same thing that went on in post- 

7 Reconstruction. They're coming up with low-level crimes and they give 

8 you long jail time, and they find a way to give you a felony. And what 

9 they did in the post-reconstruction, that was to get the black elected 

10 officials out of office; that was to keep the blacks from having a 

11 large voting pool. And what we see now --we see a pattern of the 

12 police and the judicial system fabricating minor violations, and they 

13 turn them into a larger violation in order to get a felony on the 

14 person. We had -- for example -- and we talk about the people; once 

15 they have a felony on them, it's so hard to get their right to vote 

16 back. And, for example, we had a GOP official here say, when we were 

17 talking about getting the voting rights back for ex- felons, he said he 

18 was not overly concerned about it because most ex-felons vote 

19 Democratic. In some instances, we've asked the Justice Department to 

20 investigate and substantiate -- we asked them to investigate various 

21 civil rights issues about police planting evidence and that type of 

22 thing, and they say, it's up to us to investigate the crime. And I 

23 would just like to say, if you compare some of the statistics -- 

24 sometimes all of the professionals don't compare statistics. But if 

25 you look at some of the information provided by the Justice Policy 

26 Institute in regard to drug convictions and disenfranchisement, versus 

27 the black and white population, you'll see that on average -- their 

28 very last statistics I looked at was 74 percent of the black 

29 population in prison, federal prison, were for drugs, but blacks and 

30 whites use drugs at the same rate. I would just like to say also, one 

31 of the things that continues to go on -- Representative Holmes, I 

32 talked to him before coming over here. He represents District 80 of 

33 Montgomery. He said there's a lot of voter intimidation going on. The 

34 ID requirements, they intimidate old people. You know, the old people 

35 are not used to showing a picture ID. And some of them haven't had a 

36 picture ID before, and they catch a lot of flack. He gave an example 

37 of his 80-year-old mother so -- and the other thing he brought up to 

38 be told was the high percentage of machine malfunctions in minority 

39 districts. And as I prepare to close, I would just like to say that I 

40 entered the military in 1969. I retired in 1990. Some of the same 

41 civil and human rights issues we as black people were fighting in 

42 1969, I find myself as a military retiree fighting all over again. I 

43 have a son that's in the navy that has fought in every battle in the 

44 Gulf except the first war. I have a son and daughter -- I had a 

45 daughter that the navy wanted to recruit to the academy, and the 

46 marines want my son. And I told my son, I did not want him going to 

47 fight a war to make Bush and Cheney rich. And I would like to close 

48 and say that we do need to extend the Voting Rights Act. 

49 MR. LEE: Thank you, Mr. Wagner, for your testimony. Do we have 

50 any other individuals from the public who would like to speak? (No 

51 response.) 
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1 MR. LEE: Well, at this point, it might be useful if we gave the 

2 commissioners a chance to say a few words, and we could close up this 

3 session. Do you want to start. Chandler? 

4 DR. DAVIDSON: I only want to say that, as I did this morning, I'm 

5 honored to be here, and I'm humbled by the testimony that I've heard 

6 today from different people. It's tugged at my heart strings. I thank 

7 you for coming out here today and sharing your views and your stories 

8 with me, and as a member of this connnission, I will try to do justice 

9 to your testimony by incorporating what I can into the report that we 

10 will be writing for this commission. Thank you. 

11 MR. LEE: Reverend Buchanan? 

12 MR. BUCHANAN: I want to think, especially the public witnesses. 

13 As a representative of some Alabamians in Congress for a long time, 

14 some of the best insights I ever gained was from people like you. I 

15 thank you for caring enough to be here and to share with us your 

16 experiences and your thinking on this inportant subject. As we sit 

17 here, within the next several weeks, we may face a very real crisis in 

18 our country, because this filibuster, which for many years was used by 

19 southern Senators to block civil rights legislation, is now about to 

20 be perhaps done away with in order to retreat from civil rights 

21 legislation. And if that happens, then 51 Senators can vote in any 

22 judge the President sees fit to nominate no matter how unqualified or 

23 how extreme ideologue that person may be; then the federal judiciary 

24 can be impacted for a generation, and a great many rights or one may 

25 be -- back again. If that should happen, God forbid -- and it will be 

26 a lot of work to keep it from happening. Once again, our only hope is 

27 at the ballot box and free Americans taking out of office the people 

28 who got them into trouble; trying to put in office the people who will 

29 correct the situation again. So this legislation becomes once again of 

30 extreme importance. And it seems to me that a society in which 

31 everyone is permitted to vote and given equal opportunity in the world 

32 is the only real democratic society, as well as one in which minority 

33 rights are, in fact, protected. And if we want to be a model to the 

34 whole wide world, we better make sure we've got ourselves that kind of 

35 model. 

36 MR. LEE: Commissioner Majette. 

37 MS. MAJETTE: Thank you. And I just want to say thank you to all 

38 the witnesses today. And I certainly have been moved and informed by 

39 the testimony that we've heard, and I look forward to working with the 

40 other commissioners to make sure that we prepare the kind of report 

41 that really will reflect what has happened and be able to help 

42 Congress make the decision that it ought to make in terms of 

43 reauthorization of the Voting Rights Act. Thank you. 

44 MR, LEE: Commissioner Moten. 

45 DR. MOTEN: I too would like to thank all of you for coming out 

46 and sharing your heartfelt testimonies with us. I've -- I've learned a 

47 great deal today. You have demonstrated to me yet again why my 

48 decision -- or my wife's and I -- my decision to bring our family to 

49 Montgomery, Alabama, to live here in this community was the right 

50 decision. You represent in my mind the true heroes and heralds of this 

51 movement. I sat here during the course of the day listening to some of 

52 this testimony, and I thought of something I once read about a speech 
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1 that Frederick Douglass had given. I believe it was in Ohio. And he 

2 h ,d gone through this litany of what was wrong with white folks and 

3 what was wrong with slavery, and Sojourner Truth was in the audience, 

4 and I guess she had had enough, and so she just said, Frederick, is 

5 God dead? And so I don't think God is dead. I know he's not. I think 

6 of Dr. Martin Luther King, Jr., when -- a lot of people think of his 

7 "I Have a Dream” speech as one of the -- his best speech. I happen to 

8 think that the speech he delivered here in Montgomery at the 

9 conclusion of the Selma to Montgomery march was his finest speech. And 

10 at the end of that speech, he quotes, being the great (inaudible) that 

11 he was, several stanza from the "Battle Hymn of the Republic,” because 

12 Dr. King knew that God was on your side and his side and our side. 

13 There is no doubt in my mind that, you know, the Voting Rights Act is 

14 needed, sorely, desperately, and I will do whatever I can to ensure 

15 that. Thank you. 

16 MR. LEE: Well, I, too, would like to thank the panelists but also 

17 the audience, and the public speakers in particular. We've heard a lot 

18 of history, beginning with Gwendolyn Patton and ending with Ms. 

19 Whitlow, about the fact that we can't proceed ahead without 

20 remembering that history. We are still in this (inaudible) . We've had 

21 a lot of testimony that has been frankly disturbing to us on many 

22 levels and very challenging as well. We appreciate that you've come 

23 out; that you've taken very seriously our charge and the kind of 

24 importance of this issue. We all know how important this piece of 

25 legislation has been to the soul of our nation. This is the first of 

26 several hearings. We will be moving on to other cities. But I want you 

27 to know that this was the appropriate place to launch this commission. 

28 So I thank you very much. And as, I think, Professor Davidson has 

29 said, we will try our best to put into the report the concerns you've 

30 expressed and the insight you've provided. Thank you very much. 

31 

32 Whereupon, the proceedings concluded at approximately 4:05 p.m., on 

33 March 11, 2005.) 

34 

35 ************ 

36 REPORTER'S CERTIFICATE 

37 ************ 

38 STATE OF ALABAMA COUNTY OF MONTGOMERY 

39 

40 I, Tiffany Blevins Beasley, Judicial Reporter and Notary Public in and 

41 for the State of Alabama at Large, do hereby certify that the 

42 foregoing is a true and accurate transcript of the proceedings as 

43 taken stenographically by me at the time and place aforementioned. 

44 This 5th day of April, 2005. Tiffany Blevins Beasley Reporter and 

45 Notary Public State of Alabama at Large 

46 
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Tempe, Arizona 
April 7, 2005 
9:00 a . m. 

MS. BARBARA ARWINE-IUTRO : Good morning, everyone. My name is 

Barb Arwine . I am the executive director of the Lawyers' Committee for 
Civil Rights Under the Law, and I am so honored to be here with all of you 
today. 

Thank you for coming to the second hearing of the National Commission 
on the Voting Rights Act. 

I want to thank Arizona State University and the Barrett Honors 
College for their tireless effort in making today's hearing possible. 

I want to thank Dr. Tucker and Professor Espino for their leadership 
and commitment to these important issues. 

And I particularly want to thank the Barrett Honors students for their 
dedication in assuring that all Americans have an egual opportunity to 
participate in political decision making. 

As an activist, it always, as always, gives me hope to meet the next 
generation of leaders in the country's continuing fight for equality. 

That hope is also exemplified in the law associates who are helping us 
here today from law firms throughout the United States. It is critical 
that young people understand the importance and are, in fact, activists in 
making everybody understand the relevance of this movement, and are the 
best emissaries to convey that message . 

So I am so happy to see you. 

I also want to thank our commissioners, I am humbled by their talent 
and skill with these issues. 

We have assembled a distinguished panel of practitioners, experts, 
policy makers, judges, and community leaders who will hold on to a common 
thread of experience on the Voting Rights Act. 

This distinguished panel is uniquely qualified to develop a record 
demonstrating the impact the Voting Rights Act has had on the ability of 
minority communities to exercise their political voice. 

The task of this commission is nothing short of essential. 

The Voting Rights Act is the culmination of years of struggle, the 
pinnacle of a tragic and hopeful movement that broke the shackles of Jim 
Crow at the ballot box. 

In 2007 we must reconsider if key provisions of the act are still 
effective in overcoming discrimination in voting. 

The record created is a result of these hearings and the commission's 
independent research. 

We'll provide policy makers, advocates, the media, and the public an 
invaluable resource to begin discussions on how to make this historic piece 
of legislation continually relevant. 

I also want to extend a special thanks to our many panelists who have 
flown from throughout the country to be with us today. 

The Voting Rights Act is a living document. It is daily given life 
and actualized by the actions of citizens who register to vote, by voter 
registration groups, by voter education groups, by GOTV organizations, 
civic organizations, at the local, county, state, and national level. 

We are delighted today to have witnesses from New Mexico, Texas, 
Arizona, Colorado, and Nevada. 
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1 Your testimony today will bring enlightenment and vital information 

2 in helping the commission to come up with a report. 

3 I want to take this opportunity to turn the program over to the chair 

4 of the commission, Mr. Bill Lann Lee. 

5 Mr, Lee is a partner at the law firm of Lieff, Cabraswer, Heimann & 

6 Bernstein, L. L. P. , in San Francisco. 

7 He was the assistant attorney general for civil rights of the United 

8 States Department of Justice from 1997 to 2001. 

9 Prior to that, Mr. Lee was an attorney with the NAACP Legal Defense 

10 Fund, for 17 years, including eight years as head of the Legal Defense 

11 Fund's western regional office. 

12 Mr. Lee will now give his opening statement. Good morning. 

13 MR. BILL LANN LEE: Thank you, Barbara. 

14 Good morning and thank you for joining us for the second regional 

15 hearing of the National Commission on the Voting Rights Act, which is going 

16 to cover the states of Arizona, Texas, Colorado, New Mexico, and Nevada. 

17 Today's hearing is also the second day of a conference at Arizona 

18 State University's Barrett Honors College. 

19 That conference is One Nation With Many Voices, the language 

20 assistance provisions of the Voting Rights Act. 

21 Later this morning we will hear testimony about a ground-breaking 

22 study sponsored by the National Commission on minority language assistance 

23 from a team of professors and students. Excuse me, I'm losing my voice. 

24 At Barrett Honors College. 

25 Let me begin with a little background about the Voting Rights Act. 

26 The Voting Rights Act was signed into law in 1965 by President Linden 

27 Johnson in response to voting discrimination encountered by African- 

28 Americans in the south. 

29 It's a story that we all know. 

30 When Congress reauthorized the act in 1975, Congress made specific 

31 findings regarding discrimination against language minority citizens, 

32 including the use of English-only elections and other devices that 

33 effectively barred minority language citizens from participating in the 

34 electoral process. 

35 In response, Congress expanded the act to account for discrimination 

36 against language minority citizens by enacting the minority language 

37 assistance provisions found in Section 203 and expanding the coverage of 

38 Section 5 pre-clearance provisions to Arizona and Texas. I will be 

39 saying more about Section 5 and Section 203 in a minute. 

40 But first I wanted to give some general background on the Voting 

41 Rights Act and what is scheduled to expire in 2007 and what is not. 

42 The right of African-Americans and other minorities to vote is 

43 guaranteed by the 15th Amendment and is permanent, 

44 There are some permanent provisions of the act that ban illiteracy 

45 tests, poll taxes, outlaw intimidation, authorize federal monitors and 

46 observers, and create various mechanisms to protect the voting rights of 

47 the racial language minorities. 

48 However, there are some special provisions of the act that will 

49 sunset in 2007 unless they are reauthorized by Congress. 

50 Our primary focus today is on those special provisions. 

51 In 2007 those three major protections are, first. Section 5 of the 

52 act requires certain states, counties, and townships with a history of 
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1 discrimination against minority voters to obtain approval or pre-clearance 

2 from the United States Department of Justice or the United States District 

3 Court in Washington, D. C. , before making any voting changes. 

4 These changes include redistrictings, changes to methods of 

5 elections, and polling place changes. 

6 These jurisdictions must prove that the changes do not have the 

7 purpose or effect of denying or bridging the right to vote on account of 

8 race, color, or membership in a language minority. 

9 Second, Section 203 of the act requires that language assistance be 

10 provided in communities with a significant number of voting age citizens 

11 who have limited English proficiency. 

12 Foreign language groups are covered by Section 203. American 

13 Indians, Native Asian Americans, Alaska natives, and those of Spanish 

14 heritage. 

15 Covered jurisdictions must provide language assistance at all stages 

16 of the electoral process. 

12 As of 2002, a total of 466 local jurisdictions across 31 states are 

18 covered by these provisions. 

19 Arizona, Colorado, New Mexico, Nevada, and Texas are among those 31 

20 states. Third, the act authorizes the Attorney General of the United 

21 States to appoint a federal examiner to jurisdictions covered by Section 

22 5's pre-clearance provisions on good cause or to send a federal observer to 

23 any jurisdiction where a federal examiner has been assigned. Since 

24 1966, 25,000 observers have been deployed in approximately 1,000 elections. 

25 Let me tell you a little bit about the purpose of this commission and 

26 its membership. The nonpartisan National Commission on the Voting 

27 Rights Act was created by the Lawyers' Committee for Civil Rights Under the 

28 Law on behalf of the civil rights community. The commission was 

29 created because constitutional standards require that Congress have before 

30 it a record of ongoing discrimination in voting in order to reauthorize the 

31 minority language and other special Voting Rights Act provisions. 

32 The National Commission is comprised of seven advocates, academics, 

33 legislators, judges, and civil rights leaders who represent the diversity 

34 that is such an important part of our nation. 

35 We are also fortunate to have three regional guest commissioners join 

36 us as guests today. 

37 The commission has two primary tasks. First, to conduct regional 

38 hearings, such as this one, to gather testimony relating to voting rights. 

39 And, second, to write a comprehensive report detailing the existence and 

40 extent of discrimination in voting since 1982, the last time there was a 

41 reauthorization of the Voting Rights Act. 

42 The commission's report will be based on facts compiled from the 

43 commission hearings, United States Department of Justice enforcement 

44 records, court opinions, and other sources. The report will be used 

45 to educate the public, advocates, and policy makers about the actual record 

46 of racial discrimination in voting. 

47 Let me tell you about, give you a little bit of a road map of our 

48 panelists. 

49 There will be four panelist speakers today. We will hear from 

50 leading voting rights practitioners in this region, academic experts, the 

51 public, and government officials in the first and third panels. 
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1 Each panelist will provide a seven-minute presentation. After all of the 

2 members of the panel have spoken, the commission will address questions to 

3 the panelists. 

4 In the second panel, the lead researcher and project co-director from 

5 Arizona State University will share their insights on their ongoing study 

6 of minority language assistance. This is the groundbreaking study 

7 that I referred to earlier. We encourage members of the public who 

8 are here today to share their voting rights experiences in our fourth and 

9 final panel today. If you are interested, please speak with staff 

10 members in the back. They're standing there in the doorway. 

11 If you would like to share your testimony, but cannot stay, please 

12 see one of the staff members in the back. We'll take your statements to be 

13 entered into the record. 

14 I would now like to introduce the other members of the National 

15 Commission who will each make a brief opening statement. 

16 Unfortunately, four of the coiranissioners were not able to join us for 

17 this hearing. 

18 The Honorable Charles Mathias, former senator from Maryland who's the 

19 honorary chair of the commission. Dolores Huerta, co- founder of United 

20 Fam Workers of America. Elsie Meeks, the first Native American member of 

21 the United States Commission on Civil Rights, And Professor Charles 

22 Ogletree of Harvard Law School. In their place we have three guest 

23 commissioners, who I will introduce after the national commissioners. 

24 First, never the least. Commissioner John Buchanan. 

25 Commissioner Buchanan represented Birmingham, Alabama, in the House of 

26 Representatives for 16 years. He is an ordained Baptist minister and has 

27 served churches in Alabama, Tennessee, Virginia, and Washington, D. C. 

28 Commissioner Buchanan, would you like to say a few words? 

29 HON. JOHN BUCHANAN: Thank you, Mr. Chairman. 

30 When I went from the sublime to the ridiculous and left the pastures 

31 of a Baptist church in the Birmingham area to become a member of the 

32 Congress representing that city, I was associated closely with two very 

33 distinguished members from Arizona. Senator Barry Goldwater, who was as 

34 far right as I am on this panel, as we are seated here looking at you, and 

35 Mo Udall, who was about as far left as I am to you who are looking at the 

36 panel. 

37 And it is a pleasure to be in the state that can bring such 

38 distinguished members of Congress all across the spectrum. Right now 

39 you are governed by one of the great governors of the United States in 

40 Governor Janet Napolitano, and you are represented by perhaps the most 

41 colorful, interesting member of the United States Senate, Senator John 

42 McCain. 

43 It's a great pleasure to be in the state of Arizona. It's also a 

44 pleasure to be at Arizona State University. 

45 Some my daughter's best friends, among the brightest and best of 

46 them, chose Arizona State as their university of choice from the Washington 

47 area to come here because of the quality of this university. It's a 

48 pleasure to be here. 

49 ^ You know, our country's great strength as a whole is equal to the sum 

50 of its parts. A nation is equal to the sum of its people. Now our great 

51 strength has been in our diversity as a nation. 
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1 We're not just a melting pot. We're a rich mosaic of the world's 

2 peoples and cultures and faiths. And yet we have not been wise enough in 

3 our history always to honor the potential of our people. 

4 I grew up in a state where we held our last hearing, Montgomery, 

5 Alabama, where a large portion of our population was denied the most basic 

6 rights guaranteed in the Constitution and the Bill of Rights of our 

7 country. 

8 One of them was the right to vote, which was honored very poorly, if 

9 at all, by my state. And out of that came this landmark legislation, 

10 which we celebrate and which we seek to extend in 2005. 

11 I served for a little while on the UN Commission on Human Rights, 

12 when I was --a few years in the 1970s helping represent our country there. 

13 In that commission, if you look at the members, you would see the 

14 worst governments on earth helping represent the UN Commission on Human 

15 Rights, the Human Rights Commission. 

16 I would think that if these are the positions, that the patient would 

17 surely die. 

18 But whenever I would make a speech as an American representative 

19 about the problems, human rights problems on earth and other countries, 

20 someone else, one of my colleagues would say, what about Native Americans 

21 in the United States, what about your record there. And I would have 

22 no answer. 

23 So I look forward very much to learning some things today about how 

24 we now in this time, 2005, honor the Constitution, the Bill of Rights, the 

25 whole basic idea from which this country was created, and celebrate the 

26 diversity that is our country. 

27 And it's a pleasure to be with you here to pursue that end. 

28 MR. BILL LANN LEE: Thank you, Commissioner Buchanan. 

29 Commissioner Chandler Davidson is professor emeritus in sociology and 

30 political science at Rice University. Dr. Davidson was the coeditor 

31 of the Quiet Revolution in the South, a definitive work on the impact of 

32 the Voting Rights Act in the south. 

33 Commissioner Davidson. 

34 MR. CHANDLER DAVIDSON: Thank you- 

35 As I told Secretary Vigil-Giron earlier this morning, I love this 

36 part of the country. I grew up in a little town in southern New 

37 Mexico. Lordsburg, New Mexico. I'm a native Texan, but I spent my 

38 formative years in what I consider to be this part of the country. I 

39 love this country and the people in it, and I'm looking forward with great 

40 anticipation to the testimony of people before this commission today. 

41 MR. BILL LANN LEE: And now to our three guest commissioners. 

42 The Honorable Rebecca Vigil-Giron is the Secretary of State for the state 

43 of New Mexico and president of the National Association of Secretaries of 

44 State. 

45 As a former head of Civil Rights Division, I can tell you this 

46 association is a very important outfit in the voting rights area. 

47 She is the highest ranking elected Hispanic woman in the country, and 

48 the first Hispanic to serve as president of the National Association. 

49 HON. REBECCA VIGIL-GIRON: Thank you very much. 

50 I'm very pleased and honored to be with all of you here today. 

51 As Secretary of State, and as Bill mentioned, I'm the highest ranking 

52 elected state official, woman Hispanic, in the country. 
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1 We have no lieutenant governors that are Hispanic. No governors yet 

2 that are Hispanic governors throughout the United States. Women. 

3 And so I'm very, very proud, but sad, that that is the case. 

4 I carry my title with distinction, I represent New Mexico. I 

5 represent 19 Indian Pueblos. Two Apache tribes. The Jicarilla and 

6 Mescalero. Part of the Navajo Nation. Of course our population of 

7 Hispanic Americans, over 45 percent in the state of New Mexico, and 

8 everyone else that lives in the state of New Mexico as well, I represent 

9 them very proudly. As I go to my meetings with the National 

10 Association of Secretaries of State, at every single one since I heard that 

11 states -- that more than 31 states would be required to translate their 

12 election information into the various languages if they had more Chan five 

13 percent of the population as speaking other languages than English, I got 

14 very excited about that. 

15 I thought what an opportunity for inclusion rather than exclusion. 

16 If this does not go through, if this portion is not reauthorized, we 

17 are going to fail our country. And I really -- I'm very, very strong in 

18 thinking that the only way that the United States and Americans can remain 

19 strong is that everyone understands, gets the amount of voter education 

20 that is necessary for everyone to participate, to know what kind of impact, 

21 at the very, very simplest level, to realize that your tax dollars are 

22 going to the infrastructure to paying my salary, to pay the president's 

23 salary, to make things happen. 

24 You are the only ones that can make things happen, as long as you 

25 know what you're voting for and who you're voting for. 

26 And for that I'm going to be a very, very strong voice. Bill, with 

27 our National Association, make sure that this is at the top of our agenda 

28 for the reauthorization. Thank you. 

29 (Applause. ) 

30 MR. BILL LANN LEE: Thank you. That was actually a very important 

31 statement. The Honorable Penny Willrich is a judge in the Superior 

32 Court of Maricopa County in Arizona. She is also the first and only 

33 African-American woman trial judge in the state of Arizona, Before 

34 ascending to the bench, she was a sole practitioner and attorney for 

35 various legal services, organizations. 

36 Commissioner Willrich. 

37 

38 HON. PENNY WILLRICH: Thank you, Commissioner Lee. It's a 

39 pleasure to be here. 

40 Good morning to everyone. 

41 Ninety-two years ago our Arizona legislature enacted a statute that 

42 read: Every citizen of the United States and every citizen of Mexico, who 

43 shall have elected to become a citizen of the United States, who not being 

44 prevented by physical disability from doing so, is able to read the 

45 Constitution of the United States in the English language in such a manner 

46 as to show he is neither prompted nor reciting from memory, and to write 

47 his name, shall be deemed an elector of the state of Arizona. 

48 That was in 1913. 

49 This was known as the literacy voting law of Arizona. And it 

50 remained an enacted statute in our great state until it was repealed in 

51 1972, even though such laws have been deemed invalid by the 1965 Voting 

52 Rights Act. 
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1 In 1973, as a citizen and college student in Texas, I was 

2 participating in a local campaign in my home town. And as we were going 

3 door to door, soliciting votes for the particular person running for 

4 office, I realized that many of the elderly residents of this small town 

5 did not realize that the Texas poll tax had been abolished by the 24th 

6 Amendment that was adopted in 1964. I took that information to the 

7 candidate that I was campaigning for, and we implemented a registration, a 

8 voter registration campaign for elderly in that particular community. And 

9 we also assisted in providing transportation for those citizens to vote. 

10 One of those members was an elderly aunt of mine, who was 70 years 

11 old at the time, and I took her to vote for the first time in 1973. 

12 It's with that historical backdrop that I say that I'm honored to be 

13 here today to serve as a commissioner for the Southwest Regional Hearing. 

14 It's a privilege to be a part of this historical fact gathering 

15 process as we approach the 40th anniversary of the 1965 Voting Rights Act. 

16 The dialogue and the exchange that we will have today will go a long 

17 way and will be vital to us taking information to Congress so that they 

18 will realize that there is an important need for reauthorization of those 

19 special sections. 

20 I also believe that the culmination of all of the hearings will 

21 provide information and perhaps an impetus to all of us for the need for 

22 continued education in communities across this country. As long as 

23 the perception exists that voting rights can be thwarted, we all have work 

24 to do. 

25 It's an honor to be here. 

26 MR. BILL LANN LEE: Thank you. 

27 Guest Commissioner Ned Norris is a representative of the Intertribal 

28 Council of Arizona, which provides a united voice for tribal governments 

29 located in the state of Arizona to address common concerns. 

30 Those of us outside the west don't often realize that the tribal 

31 governments are sovereign institutions in fact in our history, so it's a 

32 great honor to have Mr. Norris join us. 

33 MR. NED NORRIS, JR. : Thank you. 

34 I just wanted to take this opportunity to make some comments in 

35 addition to the fellow commissioners' comments, and welcome everyone to 

36 this state of Arizona that's not from the state of Arizona. It's a 

37 beautiful day outside. We should have had this hearing outside. Maybe 

38 next time. 

39 The Intertribal Council of Arizona is a nonprofit organization that 

40 represents 22 tribes within the state of Arizona, 21 tribes within the 

41 state of Arizona. 

42 The Tohono O'Odham Nation is one of 22 federally recognized tribes in 

43 the state of Arizona. 

44 The area that we're in is really the ancestral lands of our people of 

45 the O'Odham. There are four O'Odham tribes that are related to each 

46 other. The Tohono O'Odham, which is Southwestern Arizona; the Gila River 

47 and Ak-Chin Indian Communities,- and the Salt River, which is just west of 

48 Scottsdale here, east of Scottsdale here in the community. 

49 We are all related together, and we are all descendants of the 

50 Hohokam, which are our ancestors that dwelled in this area for centuries. 

51 In 1924 the United States Congress passed legislation extending 

52 United States citizenship to all Indians born in the United States. 
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1 In 1928, in Arizona, the State Supreme Court in Porter v. Hall 

2 decided that Indians be disqualified from voting because they were under 

3 federal guardianship, a status construed by the court to be synonymous with 

4 persons under disability. 

5 That particular decision remained for the following 20 years. 

6 It wasn't until 1948 when the Indians in the state of Arizona won the 

7 right to vote in a case called Harrison v. Levine, I believe it was. It 

8 was that case, two veterans of the United States armed services that 

9 challenged, that went to go to vote after having served the United States 

10 honorably in the armed forces, went to cast their votes at the election 

11 that year, and were denied, denied the right to vote. 

12 So they challenged and were successful. And in 1948 won the right to 

13 vote for all Native Americans in the state of Arizona. 

14 It's unfortunate that in most recent years, you know, that tribes 

15 entering into multi-million dollar gaming enterprise businesses, that it 

16 wasn't until most recent years in the establishment of these multi-million 

17 dollar gaming enterprises that the tribes began to receive some 

18 recognition. And the political power that we now are beginning to learn 

19 about and beginning to enjoy and beginning to exercise. 

20 And, you know, in the state of Arizona there have been a number of 

21 initiatives that have come to the voting public in the state of Arizona, 

22 the most recent being Proposition 202, which was the gaming law that was 

23 passed by the state of Arizona. 

24 I think that with that -- actually I was sharing with fellow 

25 commissioners earlier that tribes in Arizona had a major influence in the 

26 election of our current governor. Governor Janet Napolitano. 

27 The tribes have enjoyed a very positive working relationship with the 

28 current governor. I think it was the gaming proposition and the fact 

29 that we were able to assist in impacting Governor Napolitano' s election 

30 that at least in Arizona we began to really begin to feel a sense of power, 

31 of voting power, a sense that our vote is going to and can and will make a 

32 difference. 

33 I think that for us in tribal communities where we're really trying 

34 to continue that momentum, we're really trying to get our people educated 

35 and get our people to understand the voting process and the impact that the 

36 tribal vote can have, not only in the state of Arizona, but nationally. 

37 And so tribes are spending a lot of time, much time educating their 

38 people, going out, knocking on doors, issuing out voter election 

39 information, establishing tribal election campaigns, to Get Out The Vote 

40 campaigns. 

41 And with the national Voting Rights Act, you know, that really is, 

42 it's really critical for us to continue the act, and in our efforts to 

43 continue the impacts that we believe we know we can have in the elections 

44 ahead of us. 

45 So it's an honor that we have the opportunity to -- I have the 

46 opportunity to be here, and to listen to the important testimony that's 

47 going to be provided to this hearing today. And I thank you for the 

48 opportunity. 

49 I also serve as the second vice president for the Intertribal Council 

50 of Arizona, and on behalf of Intertribal Council I welcome you to the state 

51 of Arizona as well. 

52 Thank you. 
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1 MR. BILL LANN LEE: I'd like to thank the commissioners for those 

2 -^i^lendid statements. 

3 The first hearing in Montgomery, Alabama, we were reminded of the 

4 history, the terrible history that brought the act into being and has made 

5 its continuation an important question to us. 

6 Here at this hearing we are reminded by these statements that the 

7 Voting Rights Act is momentous, not just in the south but also in the 

8 western region here. And so I would like to thank the commissioners for 

9 reminding us of that. 

10 It's now my duty to thank a lot of people. 

11 Before we start our first panel, I want to thank the Barrett Honors 

12 College at ASU for hosting today's hearing as part of their One Nation With 

13 Many Voices conference. 

14 I'd like to thank the college for its hospitality. 

15 I want to thank our distinguished groups of panelists who are some of 

16 the leading voting rights lawyers, academics, and advocates. 

17 I would especially like to thank the Lawyers' Committee for Civil 

18 Rights Under the Law for establishing the National Commission. 

19 And we also need to thank the national co-sponsors, the Leadership 

20 Conference on Civil Rights, the NAACP National Voter Fund, the National 

21 Asian Pacific Legal Consortium, and the National Conference of American 

22 Indians. 

23 I also would like to thank regional co-sponsors. 

24 The Barrett Honors College at ASU. They've gotten thanked three 

25 times now. The Intertribal Council of Arizona, and the Maricopa 

26 County branch of the NAACP. 

27 I want to thank the law firms of Ballard, Spahr, Andrews & Ingersoll, 

28 L. L, P. ; Bingham McCutchen, L. L. P. ; and Skadden, Arps, Slate, Meagher 

29 & Flom, L. L. P, , for helping to staff the commission. 

30 Last of all, I want to thank everybody in the audience for attending 

31 today's hearing. Before we commence with the first panel, we'll take 

32 a short break so we can change the location of the camera. 

3 3 Thank you . 

34 (Brief recess taken. ) 

35 MR. BILL LANN LEE: Before beginning our first panel, I need to 

36 apologize to the law firm of Fennemore & Craig, Pennemore, Craig, which has 

37 done a tremendous job of helping to staff the National Commission. 

38 I inadvertently didn't acknowledge them. I do so now. 

39 The first panel, Penny Pew, elections director, Apache County. 

40 Claude Foster, national field director, NAACP, National Voter Fund. 

41 Mr. Foster is a repeat offender since he testified at the first 

42 meeting. 

43 Nina Perales, regional council, Mexican American Legal Defense Fund. 

44 Andres Ramirez, Clark County, Nevada. 

45 Alberto Olivas, director. Voting Outreach, Maricopa Community 

46 College. 

47 And Reverend Oscar Tillman, Maricopa County branch of the NAACP. 

48 And Robert Valencia, councilman of the -- I'm sorry, I'm going to -- 

49 Pasqua Yaqui tribe. I should point out most names in Chinese, I'm 

50 Chinese American, are one syllable. 

51 The ground rules for this panel are that we ask each panel to speak 

52 for no more than seven minutes. If you want to speak for less, that's 
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1 great. We would like for you to all testify first, so that we follow with 

2 questions after you testify. 

3 Is there anything else? 

4 Thank you very much . 

5 So, why don't we start in the order I introduced everybody. 

6 And if you could say your name and elaborate on the introduction. 

7 Why don't we start with Penny Pew. 

8 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 


MS . PENNY PEW : Thank you very much . 

My name is Penny Pew, and I am the elections director for Apache 
County. I have been elections director since June of 2001. We have 

a very large area, about 11,000 square miles, in our county. We have about 
45,000 registered voters. 

Of those, approximately 35,000 are Native American. So we have 

a great program. I look forward and appreciate the opportunity to share 
that program. 

MR. BILL LANN LEE: Do you want to do your testimony now? 

MS. PENNY PEW: Pardon me? 

MR. BILL LANN LEE: Do you want to give your testimony now? 

MS. PENNY PEW: Do I need to sit here? Do I stand? 

I'll sit here. 

I have prepared a small sampling of our program. And I would also 
like to share some information from my outreach workers a little further 
into the presentation, if that would be appropriate. MR. BILL LANN 

LEE: That would be very interesting. MS. PENNY PEW: Okay. 

We do have a status report that we submit to the Department of 
Justice after each fiscal year. 

I have included that in here also. 

And I will leave this as written testimony for you. I know 

that the observers and the program that we have developed has improved. 

I know that with the Section 203 in progress that we have made leaps 
and bounds. 

I know that in 2000 we had a total of 19,634 voters that participated 
at the polls, and in 2004 we had 24,335 that participated. 

This is a direct reflection of the program that we're running given 
the demographics for our county. 

We do work hard and we work a lot of hours. We have poll trainings 
that are conducted in various portions, parts of our county. 

We go to the remote areas because a lot of our poll workers do not 
have transportation. They are in very remote areas. Our translator 

trainings are also promoted to give credence to the written. 

The Navajo language is now written. I have outreach workers that now 
write that language. It's a very time consuming, very -- I don't want to 
say tedious, that's a negative word, but it is very long. And they do a 
fantastic job. 

Each of the poll workers are given a cassette and the option to check 
out a cassette player to take home and practice their recordings. 

That is a very crucial part to the uniformity. 

We can't have poll workers that are giving their personal views on 
issues, and so we have written sheets of each proposition or school or 
county issue that may come up. 

Those are given. 
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1 Our outreach team does the translator trainings . They do verbal 

2 reviews with each of the individuals that are attending. 

3 The translators have the option to attend as many trainings as they 

4 need to, and they are compensated for each of those. They must be able to 

5 feel confident on election day, thus we don't limit them. 

6 We have some that can attend as many as four trainings in an election 

7 cycle, especially during federal elections. 

8 I do have power point presentations that are also in here. 

9 Each of them have a pamphlet. Also we've done brochures. 

10 In 2000 the presidential preference in Arizona, we did a pamphlet in 

11 English, and it was so well received, the presidential pamphlet, that I 

12 asked my outreach workers if they would do one in the Navajo language. And 

13 so we have one here, and I have also enclosed this in here. Very well 

14 received. 

15 Things like this that give a little more creativity to the program. 

16 We all know that elections, when you say elections in a group, what 

17 do we get. Oh, my gosh. 

18 Well, we have to have some hunvDr. We have to have the ability to put 

19 something different into our program. 

20 I do wear a CTR ring, and I do tell them as I'm out that it is a 

21 cruising the res ring. For those who are familiar with that, cruising 

22 the res is about what I do with 11,000 square miles of places. 

23 We have I voted stickers that we have presented in the Navajo 

24 language. Those have been very well received. 

25 There are just so many things that we can do to add and make our 

26 Native Americans feel a part. 

27 I voted stickers, when you don't speak English or don't speak English 

28 fluently, that's like giving me something that's in a different language, 

29 and I wouldn't appreciate that either. I also, as we go through 

30 early voting sites -- and this is something that I believe is probably 

31 specific to our county and other areas, we have an early voting trailer 

32 that goes out and goes to the very remote areas to promote early voting 

33 and to give the voters an option to vote. Some of them must travel 

34 hundreds of miles to vote. 

35 It has been very influential and very productive to go out to these 

36 areas. 

37 We have one area that's on the border of Navajo County that's on the 

38 fence line, and they stand at the gate, and that's where the people come to 

39 vote. 

40 And it's working. 

41 We go to trading posts. 

42 We go to chapter meetings. 

43 And it's very important that we advertise in the newspapers and on 

44 radio. People look for us at the fairs. They know we're going to be 

45 there. 

46 At this time I would like to bring Matthew and Virgil Attson up, if I 

47 could. 

48 I would like them to tell you just a little bit about a chapter 

49 visit. Chapter is similar to a city council, in very -- various areas of 

50 Che area. 

51 Matthew Noble and Virgil Attson. 
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1 MR. BILL LANN LEE: Ms. Pew, we look forward to receiving written 

2 materials. I guess we could set aside a few minutes to have this 

3 presentation. 

4 Why don ' t you go ahead . 

5 MR. MATTHEW NOBLE: Thank you again. Thank you again. 

6 Ladies and gentlemen, I'm name is Matt Noble, and just a brief 

7 introduction. Normally when we come to meetings on the Navajo 

8 Nation, we give a brief introduction who we are, and especially our clans. 

9 My clan is Edge Water People, which is Ta'bahaa; Tse nji kini, which 

10 is Honeycomb Rock People; and my paternal grandfathers are Todich' ii' ii, 

11 Bitter Water; and my maternal side of the grandfather is Ah' Sheen' ah 

12 (phonetic), which is -- call it Saltwater. 

13 Anyway that's my four clans. 

14 And I'll let Virgil introduce himself. 

15 MR. VIRGIL ATTSON; Hello. My name is Virgil Attson. I work with 

16 Apache County. 

17 I'm (inaudible) . 

18 That's who I am. And we introduce ourselves, because at one point an 

19 elderly man told me that he had to introduce himself in case we go to these 

20 chapter meetings, somebody wants to yell at you, or you have to say your 

21 clan. So just in case, you can have relatives in the audience that can 

22 back you up. 

23 If you don't say your clan, you're on your own. 

24 So that's what I learned. 

25 MR. BILL lANN LEE: I think you're safe here. 

26 MR. VIRGIL ATTSON: Mostly we do these in Navajo. Because Navajo 

27 elderly people, you know, they get mad when you talk English. Some of them 

28 don't talk English. We do a brief presentation in Navajo. They 

29 really like it, you know, and they look forward to it, especially when we 

30 go out, they come talk to us. Even when we're off, you know, they'll come 

31 talk to us, hey, tell me some more about this deal. 

32 So I'll give this back to Matt Noble. 

33 MR. MATTHEW NOBLE: Within Apache County, we represent, or actually 

34 we take care of 33 precincts. It's a pretty good size area. 

35 We have three different boundaries that we -- when an election comes 

36 about, we have to identify these areas, which is we have our school 

37 districts, and on the Navajo Nation we have five school districts. 

38 Like, for instance, in May, this year, May 17, we have a budget 

39 override election that's coming up. 

40 These Mylar maps, they really help. 

41 Back in, I believe, 2002, we had a school district, a budget override 

42 election. We didn't have this at the time, but with the Apache County 

43 Recorder's Office, they produced these maps for us, and they've been a 

44 great help for us too when we go to them and they create these types of 

45 tools for us to use. 

46 At that time we had a school district election. And some of these 

47 precincts, they're divided. 

48 Some of them, like, for instance. Kaibeto Chapter, it sits inside the 

49 Sanders school district. Also the Ganado school district. 

So people get confused and they don't understand, like, for instance, 

51 the ones that are inside the Ganado school districts, they come to the -- 

52 the day of election they come out and then, you know, you tell them that 
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1 the ones that are voting are the ones that are residing inside the school 

2 district. 

3 So in order to explain it or clarify this information a lot better, 

4 we use these Mylar maps. So it helps us when we're doing our 

5 presentations at the chapters, school districts. 

6 And also we have -- I believe the next one is the justice of the 

7 peace districts. And you can see that the boundary lines overlap the 

8 school districts. So the boundary lines are a lot different. 

9 And also we have the board of supervisors districts. 

10 So these overlays really help us when we're explaining things, when 

11 we are explaining what the issues are on the ballot. 

12 Also we have -- 

13 MR. BILL LANN LEE: Sir, I wonder if you could finish in like the 

14 next two and a half minutes. 

15 MR. MATTHEW NOBLE: Sure. 

16 We use flip charts. We also use the power point projector, but 

17 sometimes we have to have like ten^orary workers that we hire on the side, 

18 and we split them, and we sometimes use these flip charts. 

19 We use these binders so when we split up, not every one of us can 

20 carry the power point projector. 

21 So these are very helpful tools for us when we are doing our 

22 presentations. These are just some of the tools that we brought that 

23 we wanted to present to you. 

24 And as you can see, they're written in our language. 

25 The federal offices, and here it says -- Washington (inaudible) . 

26 It identifies who also all is running for office. Like, for 

27 instance, United States Senator, which is Washington (inaudible) . 

28 Then we give the name of the individual that's running for that 

29 office. 

30 So that's how we relate, relate our information to the people. 

31 Thank you for your time. 

32 (Applause. ) 

33 MS. PENNY PEW: I really appreciate the opportunity to do this. And 

34 I think the reauthorization will help us continue with our program. 

35 And we do work very closely with the Navajo Nation, weekly, sometimes 

36 daily basis, as we share polling places in November with the tribal 

37 government. 

38 Again, I thank you for your time. 

39 MR. BILL LANN LEE: Thank you, Ms. Pew. 

40 I wonder if you could hand the mike over to Claude Foster. Mr. 

41 Foster. 

42 MR. CLAUDE FOSTER: Good morning. My name is Claude Foster. I am 

43 the national field director for the NAACP National Voter Fund. The 

44 Voter Fund was created by the NAACP in 2000 to engage primarily the 

45 African-American community, more along the lines -- MR. BILL LANN 

46 LEE: Sir, I wonder if you could speak up a little. I'm not sure 

47 people in the back can hear you. We're having problems with that mike. 

48 MR. CLAUDE FOSTER: Can you hear me now? 

49 MR. BILL LANN LEE: Thank you. 

50 MR. CLAUDE FOSTER; Again, my name is Claude Foster. I'm with the 

51 NAACP National Voter Fund. 
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1 The Voter Fund with created by the NAA.CP in 2000 to engage the 

2 African-American and other minority communities in issue advocacy and voter 

3 empowerment. 

4 Prior to that position I worked for the National NAACP as a regional 

5 director . 

6 This August we will celebrate the 40th anniversary of the Voting 

7 Rights Act of 1965, the act that made state laws restricting political 

8 participation by African-Americans and other minorities illegal. 

9 The National Voter Fund recently participated in the 40th anniversary 

10 of the Selma Co Montgomery voting rights march. For me, it was also 

11 a homecoming, having grown up in Selma as a youth and having participated 

12 as a youth in many demonstrations for African-Americans' right to vote. 

13 The 1965 Selma to Montgomery march was a response to Bloody Sunday, 

14 that Sunday in March when America watched in horror as law enforcement 

15 officers viciously attacked men, women, and children at the foot of the 

16 Edmund PeCtus Bridge for assembling a march for the right to vote. 

17 The members of men on horseback chasing and beating the civil rights 

18 marchers through the streets of Selma, even riding up on porches to get in 

19 the last vicious lick, are as vivid today as they were 40 years ago. 

20 But the march's brave crusade as well the deaths of martyrs, such as 

21 Jimmy Lee Jackson, Reverend James Reeb, and Viola Luzzo, compelled the 

22 nation to support the passage of the historic Voting Rights Act a few 

23 months later. 

24 The act became landmark legislation that outlawed poll taxes, 

25 literacy tests, and other forms of voter disenfranchisement that had been 

26 waged against African-American citizens throughout the south for many 

27 decades. 

28 The 40th anniversary of the Voting Rights Act deserves celebration. 

29 The bravery of the many marchers at Selma's Edmund Pettus Bridge and 

30 a growing tide of disenfranchisement with violence against African- 

31 Americans, wanting nothing more but the right to vote, pushed Congress to 

32 make a constitutional promise of one man/one vote a reality for African- 

33 Americans. 

34 In two years this legislation comes up for reauthorization. 

35 Unfortunately, many Americans are unaware of just how the law works, as 

36 evidenced by the fact that it is all over the Internet that African- 

37 Americans will lose the right to vote in 2007. 

38 There could be nothing farther from the truth. 

39 The 13th Amendment establishes the right of African-American citizens 

40 to vote. However, there are still systematic efforts to keep African- 

41 Americans and other minorities from casting their vote and having their 

42 vote count. 

43 That's why we need to act now and not wait until 2007 

44 Mr. Chairman, I want to thank the Lawyers' Committee for Civil 

45 Rights Under the Law and the National Commission on Voting Rights for 

46 conducting these very important hearings. In the letter I received 

47 from the Lawyers' Committee, I was asked to give a 5- to 10-minute 

48 presentation focusing on the efforts of African-American voters in Texas to 

49 vote free from discrimination and for the candidate of their choice. 

50 And, two, a brief discussion about efforts to address acts of 

51 discrimination against these voters and the results of such efforts. 
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1 In this past election cycle, the NAACP National Voter Fund registered 

2 214,769 new voters. 

3 Of that total, 28,021 new voters were added to the rolls in Texas. 

4 We know from history and past elections that African-Americans would 

5 encounter problems at the polls, not just in Texas but around the country. 

6 The NAACP National Voter Fund, the NAACP, and many other national, 

7 state, and local organizations have spent years developing election 

8 protection programs designed to prevent disenfranchisement. 

9 However, efforts to disenfranchise African-American voters continue 

10 and center on the following: 

11 Evasion of Voting Rights Act, Section 5, harassment of African- 

12 Americans voters at the polls, removal of African-Americans from voting 

13 lists. 

14 As part of my testimony I brought with me documentation to illustrate 

15 just how African-Americans are still disenfranchised. 

16 I would like to take a few minutes and discuss some of the complaints 

17 received from actual voters in Harris County. 

18 Said they -- and I'm quoting here, and I'm taking it right off the 

19 complaints that were received. 

20 Said they could not vote because they were not in that county. 

21 They claim they ran out of ballots. 

22 Tried to vote and the precinct judge told him he was not on the 

23 rolls. 

24 Told he could not vote in elections. 

25 Was told by precinct judge that she could not vote because she was 

26 not in city limits. She voted at that same place for 12 years. 

27 Showed a list of signed names of the only people who could vote. 

28 White people of same ZIP code were allowed to vote. 

29 The woman would not let her vote, did not try to help her find out 

30 what precinct to vote in, and ultimately was discouraged. 

31 Drove 30 miles to vote from original precinct and was again told she 

32 couldn't vote. Never allowed to vote today. 

33 They asked her name without asking for ID, and told her she was not 

34 eligible to vote. She received a challenge ballot. When she tried 

35 to submit the ballot, they rejected it saying she could not vote. 

36 Told her she could not vote because she wasn't in the county. 

37 Again, White people were allowed to vote though. 

38 Saw a list of handwritten names and was told those people's votes 

39 wouldn't count. Also her husband was on the list, and she was told 

40 she was not allowed to vote. 

41 The precinct or school called the police. Black people were not 

42 being allowed to vote. Mr. Chairman, I also brought with me some 

43 additional documents which clearly show the continued disenfranchisement of 

44 African-Americans in Texas. 

45 I ask that the documents be included in the records as part of my 

46 testimony here today. 

47 MR. BILL LANN LEE; Of course we'd be happy to receive those 

48 documents. To the extent that we can rely on those documents, you 

49 can try to summarize. 

50 MR. CLAUDE FOSTER: Okay. I'll summarize. 

51 I brought a copy of the voter irregularity hearings by the Houston 

52 Coalition for Black Participation, on which I was a panel member. 
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1 The hearings document con 5 >laints such as those I described above. 

2 A copy of a letter from Carol Douglas, NAACP Region 6 director. 

3 The letter was sent to Beverly Kauffman, Harris County Clerk, in 

4 regards to complaints received in the November 6, 2001 Houston mayoral 

5 election in which Ms. Douglas alleged that Harris County officials may 

6 have committed serious violations of the Voting Rights Act, the Motor- 

7 Voter Law, and the Texas Election Law. 

8 HAVA wasn't implemented at the time. 

9 The copy of the Southwest Region's press release, dated December 1st, 

10 2001, detailing the assault of one of the NAACP' s voting department 

11 volunteers for assisting a voter to the polling station at the voter's 

12 request. 

13 A copy of a press release announcing the formation of the Harris 

14 County Voters Assistance Task Force set up to address issues in response to 

15 allegations by voters of intimidations. 

16 Mr. Chairman, without the Voting Rights Act, what other tool would 

17 minority communities have for redress if a state, county, city, or town 

18 adopted a discriminatory new procedure by changing voting locations without 

19 adequately notifying the community. This was done in the Houston 

20 area in the election in 2001, when over 166 precincts were changed without 

21 the African-American community being notified, 

22 The community was not notified of the changes until the civil rights 

23 community challenged election officials under Section 5 of the Voting 

24 Rights Act. 

25 A word about the status of community university students who were 

26 denied the right to vote because election officials challenged the 

27 students' residency requirements. 

28 The NAACP National Voter Fund worked in over 11 states this past 

29 presidential election cycle registering over 475,000 new voters since 2000 

30 and helping mobilize over one million voters who voted in various elections 

31 since then. 

32 The results have led to historical consistent African-American voter 

33 participation, despite well-documented cases of voter intimidation, unfair 

34 purges, and other barriers as I have described in my testimony here today. 

35 The Voting Rights Act is Che reason for the continued enfranchisement 

36 of the African-American community, despite continuing efforts to deny 

37 access to the voting booth. Mr. Chairman, thank you for conducting 

38 these hearings today. I look forward to answering any questions you or 

39 the commission members may have. 

40 MR. BILL LANN LEE: Thank you, Mr. Foster, for Che materials about 

41 Harris County and Prairie View. They will be very helpful to us. 

42 And to the extent that you can give us those documents, that would be 

43 great. And, Ms. Pew, I wondered if it's possible to get some of 

44 Chose flip charts and other things that your folks presented? 

45 I think that would be very interesting. 

46 Now to Nina Perales, MALDEF. 

47 MS. NINA PERALES; Thank you. My name is Nina Perales, and I'm the 

48 regional counsel of Mexican American Legal Defense and Educational Fund, 

49 MALDEF. 

50 My office in San Antonio, Texas, covers the geographic territory 

51 encompassed by the Fifth and Tenth Circuit Courts of Appeals, which 

52 includes Texas, New Mexico, and Colorado. Since its founding in 
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1 1968, the political integration of Latinos has been a central part of onr 

2 work . 

3 MALDEF's first case was a lawsuit to force Latinos to be seated on 

4 grand juries in Bear County, Texas, which is where San Antonio is located, 

5 because prior to that time Mexican-Americans simply were not seated on 

6 grand juries throughout Texas. 

7 From litigating the Wind versus Register case to providing testimony 

8 regarding the Mexican-American political experience in Texas for the 1975 

9 amendments, MALDEF has consistently worked to achieve greater political 

10 participation and fairer election systems for Latinos. 

11 Today I'll touch on several exaii: 5 >les of voting problems faced by 

12 Latino voters in the southwest, and hopefully the opportunity to supplement 

13 my testimony in writing. 

14 My testimony today will touch on problems related to both dilution, 

15 access to the ballot, and retrogressive measures. 

16 

17 Although Section 2 is a permanent part of the Voting Rights 

18 Act, I provide some of these examples in the way of context for the kinds 

19 of voting problems that are faced by Latinos in the southwest. We 

20 offer this testimony today in support of the reauthorization of Section 5 

21 and Section 203. 

22 In Colorado, in 1996, Latino voters won the creation of a Latino 

23 opportunity district in the southern portion of the state. Although 

24 during the 1990 redistricting process there was a substantial amount of 

25 testimony in favor of holding the San Luis Valley together as a community 

26 of interest, and the Colorado Reapportioning Commission considered 

27 creating a Latino majority district in this area, they ultimately adopted a 

28 plan that contained an ineffective district of only 42 percent of Hispanic 

29 voting age population. 

30 And it took a lawsuit and a negative ruling by the trial court and 

31 finally an appeal to the Tenth Circuit Court of Appeals for the Latino 

32 voters in southern Colorado to win House District 60. Past voting 

33 discrimination against Latinos in this area of Colorado included: Voting 

34 registration branches being placed in Anglo homes, limited hours for farm 

35 workers to register to vote, and a system where Anglo county commissioners 

36 tapped their friends for election judge, resulting in an all Anglo election 

37 judge pool. 

38 We also have significant issues of access to the ballot in Colorado 

39 related to language. 

40 Only eight Colorado counties are covered by Section 203. Last 

41 year I spoke to local advocates from uncovered counties in Colorado, who 

42 stressed as their primary concern the availability of bilingual ballots and 

43 other election materials to the voters in their counties. 

44 For example, in Adams County, which is not covered, close to 2,000 

45 voting age citizen, limited-English proficient people live. In 

46 Pueblo County, 1500 voting age citizen, limited-English proficient. 

47 Also not covered, El Paso County, 3,200 voting age citizen, limited- 

48 English proficient. Not covered by Section 203. 

49 In New Mexico, Latinos are more than 42 percent of the state 

50 population. 

51 Most southern counties are covered under Section 203, but not all the 

52 counties are covered. 
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1 And if you look at a colored map where the counties are shaded, 

2 you'll see that as you progress north, the language coverage drops off. 

3 As the Latino community grows and becomes more of a presence in non- 

4 covered counties, it is vitally inportant that we have Section 203 in place 

5 in order to provide language access to the ballot in this northern region 

6 of New Mexico. 

7 In November 2004, we did an election monitoring project. I'll 

8 give you just two examples from New Mexico. 

9 One example from New Mexico or really just more vote denial practices 

10 includes in Dona Ana County, which is where Las Cruces is, there were 

11 Anglos videotaping the license plates of Mexican-American voters as they 

12 went to vote. 

13 And we received that call, and were told that it is very intimidating 

14 to voters to be videotaped and to have their license plates videotaped by 

15 Anglos standing outside the polling place. 

16 In addition, there were some -- I have to echo Mr. Foster that the 

17 relocation of polling places is one of the time honored and classic 

18 mechanisms for defeating the minority vote. And in Roswell, New 

19 Mexico, I believe it was that the traditional polling place was, for 

20 Mexican-Americans, was not open for the same number of hours that the 

21 polling place was open in the -- I heard it was weekend hours at the mall 

22 in the northern part of Roswell. But I will defer to the 

23 commissioners, if you wanted to address that for me. 

24 It may have been cleared up in the time that we received the 

25 complaint until the election was continuing, which sometimes happens. 

26 MR. BILL LANN LEE: Nina, would you pull the microphone closer to 

27 you? 

28 MS- NINA PERALES: Sure. 

29 I did want to touch on -- I seem to have lost my Texas page, and I 

30 really did want to talk to you about Texas. 

31 Here we go. 

32 In Texas, which is where my office is located, we believe there is 

33 widespread noncompliance with both Section 203 and Section 5. 

34 My anecdote on Section 203 is from Terrent County, which is where 

35 Fort Worth is located. 

36 Even though Terrent County is required to provide bilingual ballots, 

37 their translation or their purported translation of the ballot into Spanish 

38 was utterly incoherent, because it had been done by a non-Spanish speaking 

39 staff in the county elections administrator's office. And when we 

40 appeared, not to sue them, in fact rarely, this was a rare occasion where 

41 we went to negotiate, we were simply told flat out by the elections 

42 administrator that we were wrong, that this was correct Spanish --he 

43 didn't speak Spanish either -- that it was correct Spanish, and we were 

44 simply wrong, and that he was going to go forward with his translation and 

45 to heck with the rest of us. 

46 With respect to Section 5, political jurisdictions failed to timely 

47 submit for pre-clearance of their elections changes or they just don't 

48 submit at all. 

49 In fact, MALDEF could spend all of its time doing Section 5 

50 enforcement actions in the state of Texas. 

limit ourselves to litigation where we believe the change is going 
52 to either be retrogressive or in violation of Section 2. 
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And my example is that in the spring of 2003, Bear County closed a 
very large number of its early polling places, and all of the early voting 
polling places on the west side and south side of San Antonio, which is 
where the Mexican-American population is concentrated. They also 

failed to timely submit for pre-clearance under Section 5. 

If the Justice Department had had an opportunity to view these 
changes, we have no doubt that they would have concluded that they were 
retrogressive. Because if you shut down every early voting polling place 
in the Mexican-American neighborhoods, this is going to have an impact on 
the ability to vote. 

We brought an enforcement action and were able to get an injunction 
from the court to get those polling places reopened. 

Even today, Section 5 prevents retrogressive changes from being put 
into place. We won a statewide objection in the year 2001 with 

respect to the redistricting plan for the Texas House of Representatives. 

There we were able through getting this objection from the Justice 
Department to restore three Latino majority Texas Representative districts 
to the redistricting plan which had been eliminated by the -- I believe it 
was the Texas legislative redistricting board that did not plan. 

In Arizona, where I've done some work, even though it's outside my 
area, it's very, very in^ortant to hold the line on retrogressive changes. 

MALDEF led the Latino effort in 2003 to prevent the dismantling of 
congressional district four, which is the Latino majority district here in 
Phoenix, which elected Ed Pastor to the United States Congress. 

After that district was redistricted as a Latino majority district, 
certain plaintiffs brought a lawsuit to dismantle that district and lower 
the Latino population below 50 percent. 

We intervened and we were able to persuade the judge, even though he 
was a state court judge, that if he allowed congressional district four to 
be dismantled and lowered below 50 percent, it would no longer be effective 
to elect a Latino candidate of choice, and that it was likely to lead to 
an objection from the Justice Department. 

So even though this case was not in the context of a pre-clearance 
action, we were able to talk about Section 5 and talk to the court about 
the implications and the requirements of Section 5, and we won a ruling 
that preserved the Latino population in the congressional district. 

MALDEF offers these from the southwest region to emphasize the vital 
importance of the Voting Rights Act to Latinos in our struggle to overcome 
discrimination in voting. The continuing nature of this discrimination 
shows us that we must achieve reauthorization to continue in our forward 
progress. 

Thank you very much. 

MR. BILL LANN LEE: Thank you, Ms. Perales. 

Now, Andres Ramirez will be talking about Nevada. 

MR. ANDRES RAMIREZ: Nevada. 

MR. BILL LANN LEE: Nevada. 

MR. ANDRES RAMIREZ: Nevada. 

MR. BILL LANN LEE: In California we say Nevada. 

Mr. Ramirez used to work for us under Harry Reed. Is that correct? 

MR. ANDRES RAMIREZ: That's correct. 

MR. BILL LANN LEE: Thanks for correcting me. 

MR. ANDRES RAMIREZ: Senator Reed wouldn't forgive 


me if I didn't. 
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1 First of all, Mr. Chairman, members of the commission, good morning. 

2 My name is Andres Ramirez. I am a resident of North Las Vegas, Nevada, 

3 which is a city in Clark County, in the state of Nevada. 

4 I'm here today to talk to you about the voting experience of Latinos 

5 in Clark County. Before I begin, I'd like to take some time to talk 

6 to you about the demographics of Clark County, to give you an understanding 

7 of our community. 

8 Clark County is one of the fastest growing counties in America. And 

9 the growth is spearheaded by the influence of Latinos. 

10 The city of North Las Vegas is the second fastest growing city in the 

11 nation, and there are estimates that the Latino population is approaching 

12 42 percent of the total population. There are over half a million 

13 Latinos in Clark County. And according to the census, there are more 

14 Latinos in Las Vegas than there are in Albuquerque, New Mexico, which is a 

15 huge misconception. 

16 So the population is growing extremely, extremely fast. 

17 Many of the Latinos arriving in Clark County are recent immigrants or 

18 residents from California who decided to move. 

19 Looking for jobs in the casino industry or construction. 

20 I have been involved in voter empowerment projects for several years 

21 in Clark County. Most recently I served as the state director for the 

22 organization Voices for Working Families. The process of involving 

23 Latinos in the political electorate has been an arduous task. There are 

24 many challenges and obstacles to overcome to accomplish this scope. 

25 It's been extremely difficult, and I'll start by saying Clark County 

26 is one of the newly covered regions by the Voting Rights Act, because of 

27 the Hispanic influence, and so our experience with the provisions and with 

28 enforcement have been fairly recent. 

29 And it's caused us to take a hard look as to where we are as a 

30 country, as a community, and how far we need to go. 

31 But the tremendous growth of Hispanics has caused quite a bit of a 

32 backlash in the community and has sparked very racist behavior. 

33 Upon announcement in 2002 allowing voters to register and to vote in 

34 Spanish, the election department was inundated with complaints. 

35 I believe the last official tally was a little over 10,023 letters of 

36 con^laint from people who were appalled and stating that everyone who 

37 wanted to vote, who didn't want to vote in English, should have to go back 

38 to Mexico to vote in Spanish. 

39 It was just very bluntly, almost immediately after we announced that 

40 we would be offering voting in Spanish, the group the National Alliance 

41 began recruiting in Clark County to organize an effort to stop any efforts 

42 of opportunities for Spanish speaking voters in Clark County. 

43 So it's, to say the least, it's been exciting to deal with the issue. 

44 I think many folks, Mr. -- Claude talked about the early civil 

45 rights. It's almost as if we're going through that now, dealing with those 

46 issues of protest. 

47 Among minority issues, we have several problems of discrimination 

48 against the African-American community in Clark County as well. Recently 

49 there was an African-American well to do who moved into an affluent 

50 neighborhood to join the exclusive golf club because he liked to golf. 

51 Upon joining, he found a letter found by his school age daughter pinned to 
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1 his door with a picture of a Black man hanging, saying the only good, 

2 excuse me, nigger is a dead nigger. 

3 And this was, you know, three months ago. 

4 And this is stuff we're beginning to see in our community explode 

5 more and more and more . 

6 Again, with the racism in our coiranunities , and it's something we know 

7 we have to deal with and we can't just stand down and let it happen. 

8 But, you know, change is difficult for a lot of people. And 

9 people are afraid of what they don't know. 

10 So we have to make sure we educate them about what the law is and why 

11 we're pursuing this matter. 

12 I also want to talk about the positive steps taken in Clark County. 

13 As I said, 2002 Clark County election department implemented the new 

14 voting machines to enable Spanish language voting. These machines were 

15 also able to print a voter verified receipt of the ballot cast to make us 

16 the only state in the nation to implement such a system. 

17 It was implemented in 2002, and in 2004 we were the only ones that 

18 used a voter verified receipt. 

19 And we continue that now. 

20 These machines that we purchased are multi-lingual. So we don't just 

21 offer languages in Spanish. They can be programmed to offer any language 

22 that we may need to adapt to. 

23 But, in addition, the election department established a Latino advisory 

24 board to help develop education or outreach strategies in the Latino 

25 community, as well as they assigned a permanent staff member to serve as a 

26 liaison to the Latino community. 

27 And these were, these to us were very, very important steps. 

28 Ms. Perales talked about early voting. In our community, all the early 

29 voting locations in the Latino locations are determined by this advisory 

30 commission. They decide where they go. They decide what days, the hours 

31 of that, and that's what the election department establishes. 

32 The election materials that are produced in Spanish are contracted to 

33 a Spanish interpreter, and even still are given to the Hispanic advisory 

34 committee to review to make sure they're understood, that the language is 

35 simple enough for an average voter to comprehend. 

36 This advisory board has served as a great accomplishment for the 

37 election department to ensure that Hispanics have a voice at the table. 

38 And having Elsie Garcia, who is a staff member for the election 

39 department, there on staff as well, who is fluent in Spanish and serves 

40 directly as a liaison to work with community projects and community 

41 organizations to help educate Hispanics about the new voting systems, has 

42 been extremely helpful. 

43 These are very important first steps. However, they are just that. 

44 They are first steps, and we have a long way to go. 

45 Because we are a newly covered jurisdiction, there has been a lot of 

46 misinformation that has been spread over time. 

47 Part of that also comes from the fact that we have people that move 

48 to Las Vegas from around the country, not just from California, and there 

49 are different voting patterns and rules in each state, as a state 

50 establishes its own voting regulations. 

51 So when they come to Las Vegas, for instance, our early voting rules 

52 are different in Clark County than they are in Florida, than they are in 
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1 Texas, than they are in Arizona. The method in which we establish 

2 them also differ. 

3 In Clark County our early voting systems, you can vote anywhere. Not 

4 in the same city. Doesn't matter where you go. You can live in Mesquite 

5 and go vote in Las Vegas if you want. It's offered Saturdays and 

6 Sundays. We have it available at malls, at grocery stores. 

7 We make it as easy as possible for people to vote. We need to allow 

8 people to be able to vote in those areas. 

9 But people who aren't used to that don't quite understand, and when 

10 we try to teach people about early voting, they think we mean for them to 

11 show up at the polls at 6:00 a, m. , not necessarily voting before election 

12 day. 

13 So the educational process about the differences has been a huge, 

14 huge problem for us. And also, as I said, just simply the 

15 misinformation. 

16 Many Hispanics who are first time voters or newly registered voters 

17 have been told they can only vote once. 

18 So if they happen to vote in the primary election, they believe they 

19 cannot vote in the general election because they'd be breaking some law 

20 because they've been told you can only vote once. 

21 There's simple misunderstandings, but yet when you're talking about 

22 someone who has never voted in this country before, it's valid for them not 

23 to understand what's going on. Hispanics have also been told they 

24 need to speak English in order to vote. 

25 Which is also a clear violation. 

26 So they have problems. 

27 They've been told they need a driver's license, which we know is 

28 incorrect. And many, many other false statements. 

29 We've also had, especially last year, lots of problems with voter 

30 fraud and voter intimidation. 

31 One of the motion blatant things that was happening was that non- 

32 citizens, Hispanics, were being registered to vote and told that once they 

33 became citizens their registration would be active, which is clearly 

34 against the law for them, but that's what they were told. 

35 And people would show up in nice suits and said, no, you have no 

36 problem, we work for the election department, trust us, this is perfectly 

37 legal, we're trying to make sure that you're taken care of ahead of time. 

38 Obviously it's against the law for people to sign an affidavit saying 

39 when the registration form expressly says that you are a citizen and they 

40 are not. 

41 We were able to identify the problem after many people called us and 

42 told us this was happening with the election department, to submit their 

43 names, and their forms were discarded, and they weren't reported to any 

44 agency for violating any laws for registering to vote even though they 

45 weren't citizens. 

46 But that happened quite a bit, especially last year. 

47 We had several forms of Hispanics who went to register and their 

48 forms were found in the dunpster outside some stores, so their forms were 

49 not submitted and they could not vote. Hispanics were told that 

50 polls closed at 9:00, 9:00 p. m. Again, people would knock on the doors, 

51 give then a call, saying, hey, Hispanic, the polls in these communities 
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1 are going to close at 9:00 p. m. So if you work a little later, don't 

2 worry, you'll still have time to vote. 

3 By the way, these messages were given to them in Spanish, so they 

4 assumed they were legitimate statements. 

5 So there are just a lot of problems. 

6 I could go on and go on about all the stuff we experienced last year. 

7 But I'd like to spend some time on some suggestions, at least in 

8 Clark County, that I see we can do to improve the system and help develop 

9 how we want to work this Hispanic community. 

10 MR. BILL LANN LEE: Can you do that in about two minutes? 

11 MR. ANDRES RAMIREZ: I can do it in one and a half. 

12 Currently there is no system established in Clark County to assess 

13 how many Latinos are Spanish speaking. This information is useful. 

14 Although we know how many Hispanics there are, we don't know how many 

15 really speak Spanish and whether the Spanish speaking come from Guatemala, 

16 Mexico, Puerto Rico, Cuba, or various. 

17 I think that's something that we need to begin to collect at some 

18 point. What are the Spanish speaking groups, how many speak Spanish. 

19 Also, I think there should be some sort of function on the voting 

20 machines to enable us to track how many people are choosing to vote in 

21 Spanish, so we know, you know, 50,000 voters needed to vote in Spanish, or 

22 5,000, so that we know that information. 

23 In Clark County, we have a hotline for Spanish speakers for them to 

24 call for any assistance they have with voting problems. It's answered by 

25 only Spanish speakers that work for the election department. 

26 However, they don't keep a log of how many people called to report 

27 problems. They have a hotline, but no information that's kept. 

28 I think there's just some ideas that we want to start tracking. If 

29 there's information and it's being reported to an official agency, that 

30 this agency be required to tabulate and keep these, these reports of 

31 discrimination or problems that they have. 

32 In regards to the Voting Rights Act, it is my assessment that 

33 improvements accomplished in Clark County would not have been obtained 

34 without the requirements detailing the Voting Rights Act. Specifically the 

35 bilingual voting materials requirement. As I mentioned, when the 

36 election department announced the availability of Spanish language, they 

37 got inundated with complaints. 

38 And we have no Hispanics at the Clark County commission among our 

39 elected officials. A lot of them got a lot of pressure not to allow this. 

40 And it would have been easy for them to buckle and say, screw 

41 Hispanics, we don't need to spend the money buying new machines and 

42 translating materials. 

43 But because there's a law that requires them, they were forced to do 

44 so. 

45 In addition to Clark County, we have cities in rural Nevada such as 

46 West Windover that are 58 percent Latino and are not covered by this. 

47 In many of them, as a matter of fact in Windover, almost 90 percent 

48 of them are Spanish speaking of the Hispanics there. 

49 We have a huge influx of Filipinos in Clark County. I think they now 

50 total more than five percent of the population. I 
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1 t's only a matter of time before we start providing the voting in 

2 their language as well, and I can just tell that these protests are going 

3 to continue again and again. 

4 And if we don't have these requirements in place for the teeth to 

5 force the local governments to offer these services, I don't think it's 

6 going to happen and many Americans are going to be disenfranchised. 

7 Thank you for your time. I'm open for questions. 

8 MR. BILL LAMN LEE: Thank you, Mr. Ramirez, for that report from the 

9 front lines of Clark County. 

10 Mr. Olivas. 

11 MR. ALBERTO OLIVAS: Thank you very much. It's Olivas actually. 

12 Alberto Olivas. I'm here -- 

13 MR. BILL LANN LEE: As you know, those of us from California are 

14 challenged in many ways. 

15 MR. ALBERTO OLIVAS: But it was very close. 

16 I'm here wearing several hats. I should mention that I'm a newly 

17 appointed member of the board of directors of the Arizona Commission on 

18 Indian Affairs. 

19 I was born in Sierra Vista, Arizona, near our southern border with 

20 Mexico. And I am the border outreach director for Maricopa Community 

21 College's Center for Civic Participation. We're the largest 

22 community college district in the nation. We serve over a quarter million 

23 students throughout Maricopa County. 

24 And our voter outreach program, which frankly l predicated on my 

25 previous experience as state border outreach director for Secretary of 

26 State Betsy Bayless, seeks to use our ten community college campuses and 

27 resources to provide outreach to our communities and educate community 

28 members about important election issues and help build skill levels of 

29 voters so that they can understand processes and really begin grass roots 

30 level deliberation about policy issues in ways that are meaningful to them 

31 and to their communities, starting with local and municipal elections, 

32 school district, state, and all those things. 

33 What I found in my service as voter outreach director for both 

34 Secretary of State Betsy Bayless and currently for the community college 

35 district is that a lot of the perceptions people have about non-voters are 

36 pure myth. 

37 In particular, when we're talking about young voters, 18- to 

38 25-year-old voters, trying to understand why they don't vote. When I 

39 began my service in the state, it was a brand-new project, the voter 

40 outreach program was newly created, and I sought to bring my anthropology 

41 background as a scientist to understand the behavioral and psychographic 

42 factors affecting non-voters. What was the difference fundamentally 

43 between a non-voter and a regular voter and how could we connect those 

44 dots. 

45 I had to unlearn a lot of things I thought I knew about people that 

46 don't vote. 

47 In particular, young people, as we did surveys, looked at research, 

48 what other states had already been doing, we found that most young voters 

49 that aren't voting will tell us that they do feel it is important, that 

50 they do think it's a very critical responsibility, but that they don't 

51 vote because they don't know how. They don't know enough to vote that they 

52 feel it's irresponsible to vote on issues that they don't understand, and 
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1 that they don't have the skills to understand the system or access it. 

2 In Arizona, we do a terrible job of educating our students about their role 

3 as citizens. 

4 It's something we're struggling with today, where our learning 

5 standards that drive curriculum in our state focus on history and facts and 

6 names . 

7 They don't focus on building skills. 

8 And there's an international study that's been out for a few years 

9 now that's looked at public education in industrialized democratic nations 

10 all over the world to look at what works. What they found is that 

11 skill building results in graduating students that understand their role as 

12 citizens, are interested in and passionate about voting, and can engage in 

13 very high level dialogue about their own nation's policies and political 

14 issues. Our students don't look like that, because our students 

15 aren't given stills. 

16 They're told to memorize facts and dates and names, but they don't 

17 understand how to hear news coverage of political issues and understand 

18 what's being discussed. 

19 They don't understand how fxmdamentally to vote, how to register to 

20 vote, what the time lines and processes are. 

21 So as I began my service doing voter outreach, I found I had to do a 

22 lot of basic education about election processes, things that people should 

23 know and don't know and are embarrassed to admit they don't know because 

24 they thinking they're the only ones. That's true for most young voters in 

25 our state. They're not given that training in our education system. 

26 The problem is only exacerbated in our rural and small towns, which 

27 make up 13 of our 15 counties in Arizona. It's even worse for people that 

28 have language impedence, which is certainly the case for many of our 21, 22 

29 tribes in Arizona and for our Hispanic population. 

30 It angers me to no end when I think about -- I thought all the people 

31 from California moved to Arizona, coming here to buy houses and making them 

32 too expensive for me to buy a house. 

33 But Arizona was Indian country before it was anything else. 

34 And then it was Indian country and Mexican country before it was anything 

35 else. It's only very recently in our history that we're part of the 

36 United States, and we have a real cultural change now that it's really 

37 making my home town of Sierra Vista a place I don't want to visit anymore. 

38 When I was born, it was a little town. Hardly heard about it. A 

39 very beautiful part of the state. And people got along. Indian people, 

40 Mexican people, and Anglo people. Starting about ten years ago. 

41 immigration started pushing everyone through the worst part of our deserts 

42 because of their increased enforcement in California, Texas, and Mexico. 

43 Arizona was the only place they could come in. And they started coming 

44 through the Tohono O'Odham country, which if you don't know how to live in 

45 that country will kill you. 

46 And so, for about ten years now we have untold numbers of people, 

47 many undiscovered, that have perished trying to make the crossing. 

48 And the ones that do get through are having a real devastating effect 

49 on that part of the Indian nation over there. 

50 Those people have had to suffer undue burden. 

51 But also the ranchers in Cochise County went from as a result of 

52 seeing all this increased immigration coming through this part of Arizona, 
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1 have very much reacted. And our state as a result of increased immigration 

2 and as a result of natural Hispanic population growth is becoming very 

3 reactive and very hostile to minorities in general and Hispanic minorities 

4 in particular. 

5 And even more so to Spanish language issues, as they're starting to 

6 see more media in Spanish, more signs and television shows, stores with 

7 Spanish signs, and election materials. It's like every time they see one 

8 of those things, it just make these them angry. They want Arizona to 

9 be an English only state, and we have a proposition that's going to be on 

10 our ballot next year to make us an English only state where no official 

11 government business can be conducted in any language other than English. 

12 I think that's driven by a fear of Hispanics taking over the country. 

13 In Maricopa County where a quarter of the population now, and we're 

14 growing rapidly throughout the state, I don't think there's purposeful 

15 intent to affect Indian tribes. I may be naive on that, but I don't think 

16 there's overconcern to make sure Indian people are not adversely affected. 

17 I think most voters in Arizona have not given it any thought, but 

18 that it's not a high priority of them. 

19 We have a history in Arizona, a very long history, of preventing 

20 people from accessing their civil and voting rights. That's why I'm afraid 

21 of the expiration of some of these provisions. 

22 I love my state, but I don't trust it. Having worked for state 

23 government and done community outreach locally and statewide, I don't think 

24 we have a political culture had that has any interest in protecting the 

25 rights of minorities. 

26 We don't prepare people to defend themselves within our state with 

27 our civic and social studies curriculum. We have more and more people that 

28 are becoming citizens, legally becoming citizens, entitled to all the 

29 rights and provisions of citizenship, that speak pretty good English. 

30 But, and I'm going to harken back to my anthropology, I got to study 

31 language acquisition issues. I know scientifically and also through my 

32 family that if you're past the age of puberty and you start to learn 

33 another language, you may get to speak it pretty good, but it's next to 

34 impossible to be able to read technical information in another language and 

35 understand it. 

36 I have a college degree, and I speak both languages fluently, and I 

37 worked in elections, and it was still hard for me to read our publicity 

38 pamphlet and make heads or tails of it. I have to confess, I never 

39 read it before I worked in elections. It was just onerous to get through 

40 that. 

1 think it's incumbent upon us as civil officials and as civil rights 

42 workers to find ways to hold election officials in state governments 

43 accountable for making election information understandable and user 

44 friendly for all citizens in their languages. 

45 I understand the concern about making these provisions permanent. 

46 In particular the pre-clearance provision and the examiner and observer 

47 provisions I think should have the lines be reviewed on a periodical basis. 

48 I think Section 203 language provision is one that could be implemented as 

49 a permanent standing provision based on census data. 

1 ^Iso think a lot of the resistance that election officials have to 

51 providing election information in other languages is based on expense, and 

52 that's reasonable. 
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1 But I think there are very practical solutions to reducing the cost. 

2 For example, as my colleague has mentioned, allow voters to indicate 

3 their preference, when you register to vote allow voters to indicate what 

4 language you want to receive election information in. Also allow voters to 

5 indicate how they prefer to vote. 

6 In Maricopa County, I think all counties in Arizona you can't get on 

7 a standing list to vote by mail. 

8 I am a voter that prefers to vote by mail for a number of reasons. 

9 I think voting by mail allows a lot of our minority and rural 

10 residents to vote with much more practicality and time to consider their 

11 issues and do some research and consideration and avoid a lot of the issues 

12 they face at the polls when they get challenged and have their rights taken 

13 from them by poll workers, either on purpose or just because they're not 

14 trained or not conscientious. 

15 But I'm not able to indicate that I always want to vote by mail. And 

16 it's very difficult for me to do that every time. 

17 And I know better. 

18 But for voters that have less education or less familiarity with 

19 voting systems, that's difficult. 

20 Voters should be able to indicate that they want to vote by mail or 

21 vote at the polls and in what language they want to get their materials. 

22 That would result in a lot of cost saving. 

23 And I'll cut my other comments. Thank you very much. 

24 MR. BILL LANN LEE: Thank you very much. 

25 Now we return to Reverend Tillman. 

26 REVEREND OSCAR TILLMAN: You have it correct. 

27 MR. BILL LANN LEE: If you wish to say something about California, I 

28 wish you would say it sooner than later. 

29 REVEREND OSCAR TILLS4AN: Chairman, I'm glad to see you again. 

30 I remember introducing you at an NAACP regional conference several 

31 years ago when we had people at DOJ that cared about us. So I'm glad to 

32 see you here this morning. 

33 I have been, and it's kind of going back some years, I see in 

34 Anderson County, North Carolina, where I was born and raised, still under 

35 watch. 

36 And I joined the NAACP in 1952, in Anderson County, North Carolina. 

37 So we are here today still fighting what we did in 1952. 

38 That's a sad commentary on America today, 2005, that we're still 

39 having to go and do this over and over again. 

40 When I sat down, I said 1 wonder what are we going to accomplish. 

41 We need to send a message, and we need to state that we have voter 

42 rights that are being tratt^led upon. 

43 I believe that the national NAACP and the local, because we received 

44 awards three years ago for the number of people that we signed up and got 

45 out to vote, Maricopa County, I cannot find where they've ever had a 

46 problem on getting the Black and minorities to vote. It's just the 

47 fact that somehow seemed like the votes disappear. You can talk to 

48 everybody who voted, but yet whenever they're counted, somewhere they're 
4 9 not there. 

50 We have, and that's -- I'm filling in basically because the only 

51 known Black state elected official. Representative Leah Landrum Taylor, who 
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was supposed to speak, she was notified yesterday that they're on lock down 
until they get a budget passed, so she's not here this morning. 

But something is very wrong whenever everybody is out voting but yet 
somehow between the time you vote and the time they're counted, some very 
magical numbers come into play. 

And I'm not going to be as a good old Baptist preacher, I'm not going 
to kill anybody that's doing anything wrong. But I know one thing, I can 
count one and one. When they don't come out to be two, somebody is not 
telling me the truth. 

The other part of the picture is that the outreach, we have gone and 
we have found out that our churches have been, as you say, back to the 
basics . 

We work very close with the churches. On election day, regardless of 
whether it's local, state, national, the churches make their buses, their 
vans available to carry people to the polls. The NAACP have a 

special fund set aside that we will, if you cannot find a bus, van, or any 
other way to get to the poll, we have a certain taxi, you call that taxi, 
we pay the taxi to get you to the polls. 

We have done that . 

But yet we still cannot find, and personally the state as a whole, of 
the legislators as a whole, have really embraced the Hispanic, African- 
American, and other minorities to vote. It's taken for granted in this 
state . 

You vote, okay. You don't vote, okay. 

We prefer you not to vote because we think you're going to vote for 
the other candidate, and I won't even mention the other candidate. 

But that is the gist from the national representatives and 
Congress people all the way down as to their feeling about the Black vote, 
specifically in Arizona. 

And until we get to that point where everyone is serious about 
voting, everyone -- I moved into Willow Historic District over 12, 13 years 
ago. 

I have voted at four different places during my 12, 13 years there. 

So every time you mention voting time has come around, you have to 
first search out where to vote this time. 

If you do not pay close attention to that little pamphlet, you're 
going to drive up. You're not here. You're on your way to work or getting 
off work, so that's a vote that you and your wife or whoever is not 
counted. 

We would love to see where it remained one place. Somewhere, I don't 

care. 

If you got four places you're voting at, one of them should suffice. 

When you continue to change, you confuse the people. So number 

one, our vote is not taken serious. 

We fought hard, going back to Anderson County, whenever you go up to 
vote, and you had to read. And I just wanted to mention here today what 
they make you read. You miss one word. That one word was always 
ascertain. If you said "a certain”, you can't vote. We're doing 

that same stuff now. And they're trying to pass rules in this state where 
you can only vote under this rule. 

We have historically in the NAACP signed up voters. 
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1 We were told by the Attorney General we can't do it anymore until 

2 this matter Proposition 200 is cleared up. 

3 So something that we have taken pride in, I've been president of 

4 either local or state going on 20 years here in Arizona. And we take 

5 pride in signing up people to vote. 

6 We can't even do that anymore. 

7 So the system is broken. I don't know how we're going to fix it. 

8 But until we get it fixed, we're losing our young people because they look 

9 at it, say, why vote, it's not going to count. So along, and I 

10 reiterate, we need the teeth back in the Voter Rights Act. We know we have 

11 the right to vote. But unless we have the teeth there to make these states 

12 do what they need to do, are supposed to do, we will not. We'll go back 

13 to where we were in Anderson County in the 1950s and '40s. 

3-4 Mr. Chairman, thank you, and I pray that you'll all do something to 

15 change this and turn it around. 

16 God bless. 

17 MR. BILL LANN LEE: Thank you. Reverend. 

18 Mr. Valencia. 

3-9 MR. ROBERT VALENCIA: Good morning, Mr. Chairman, members of the 

20 panel. 

21 My name is Robert Valencia. I'm with the Pasqua Yaqui tribe. It's a 

22 relatively small tribe, a little pinprick next to our neighbors the Tohono 

23 O'Odham Nation. 

24 We're about 4500 people on the reservation, 13,000 overall. We 

25 have communities here by Tempe, in Guadalupe, Scottsdale, and around the 

26 Tucson area. So we're all over the place. 

27 One of the things I wanted to -- things that have been touched on is 

28 the general fear of the minority voting, I guess. 

29 You know, there's the Prop 200, which is causing a lot of 

30 misinformation. 

31 If I could read a couple paragraphs out of this news section last 

32 week, it is entitled Napolitano Vetoes Voter ID Bill Citing Legal Reasons. 

33 Janet Napolitano vetoed legislation Friday to bar some people who 

34 show up at the polls without identification from voting. 

35 Napolitano said that the measure. Senate bill 1118, is illegal 

36 because it violates the federal voter Help America Vote Act. 

37 She said that could result in properly registered Arizona citizens 

38 being denied the right to vote. 

39 That's something, you know, that law is one thing, and we can argue 

40 that up and down, but, you know, to -- I'm talking about Native American, 

41 our people on reservations, sometimes, you know, poll workers may be given 

42 the wrong information, and, you know, it's like, well, maybe you can vote 

43 next time. 

44 And the election -- in ours it doesn't happen, because we -- all of 

45 our tribal members work at the polls, but sometimes at the other locations, 

46 some of this misinformation may be going around. 

47 We're talking about, at one point in time, because of some of these 

48 rules, one rule that is implied to say, grandmother, those are the rules, 

49 you don't have an ID, I know who you are, grandmother, but if you don't 

50 have your ID you can't vote. 

51 Those type of things. 
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1 I know that they said tribal IDs would suffice, but some of the 

2 people don't have those things. 

3 Or they don't have the addresses, depending on the tribes. 

4 So there's a lot of that happening. 

5 It's not the rules themselves, but how they're interpreted that it's 

6 very dangerous. We vote, both our tribes, Tohono O'Odham and our 

7 tribe, at the last --in 2002, took a very active role in getting the word 

8 out, and I think we were pretty successful, as Mr. Norris alluded to. 

9 The governor credited the tribes for their work in both successful 

10 passage of the gaming bill and the election. 

11 That's something that we gained a lot of strength from. 

12 Some of the things that have changed locally over the Tucson area is, 

13 especially with the, I guess, the Pima County voting -- I forgot their 

14 name, one of the things is that our people are generally trilingual, so as 

15 far as the 203 requirement, English, Spanish, and Yaqui. What has 

16 happened before is we already have materials in Spanish, shouldn't that 

17 suffice. Well, no, some people may not read Spanish or understand it 

18 as well. 

19 So the other was, you don't really speak Yaqui, do you? 

20 In any case, it's changed from that to where we have our own tapes 

21 and we have our own information in our language. And sometimes it works 

22 both ways. 

23 Sometimes two phrases might be ten pages, or, you know, vice versa. 

24 But that's important for us, because the way that I look at things, 

25 if an elderly person that's on dialysis, can barely move and walk, their 

26 vote is just as important as a multi-millionaire living in the foothills. 

27 It makes no difference whatsoever. 

28 There has been attempts at marginalization. In our local paper, 

29 people expressed that Indians don't matter because they don't vote, so what 

30 does it matter, what are they crying about. 

31 That's not the case. 

32 The more we learned, the more I feel that these type of commissions 

33 are out there, the more that we can gather strength in being able to 

34 exercise those votes. 

35 We do support, the tribe does support the position on Section 5 and 

36 203, because they are important. 

37 In particular, the dialogue we've had with the Pima County voting 

38 division has been also because of the work of Bruce Saddlestein. We met 

39 with him a few times, and pretty much he's helped us to learn what are the 

40 things that we should be looking for. 

41 And I think, like I said, at this point in time that it is getting a 

42 little bit better. We know -- the more information that we know, the more 

43 we know what to do with the next election. But, in any case, I'd 

44 like to thank the commission for coming out here, and, you know, there's a 

45 lot going on. 

46 It's really hard to express everything in six, seven minutes. And I 

47 think I'm the only one who is probably under the time here. 

48 In any case, thank you once again. 

49 MR. BILL LANN LEE: Thank you, Mr. Valencia. Thank you for coming. 

50 We have five minutes until the end of the tape. So we'll go for five 

51 minutes and take a break afterwards in order to change the tape. 

52 Is that okay? 
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1 Judge? 

2 HON. PENNY WILLRICH: Let me direct this question to Mr. Olivas. 

3 Specifically from Maricopa County, how do you think Maricopa County 

4 specifically would be impacted or affected if the three provisions of the 

5 Voting Rights Act were allowed to expire? MR. ALBERTO OLIVAS: Right 

6 now we have various consent decrees with our surrounding Indian tribes that 

7 provide for provision of election information in their respective 

8 languages. The counties currently struggle with being able to provide that 

9 information in a cost effective manner. 

10 I know that that would not continue were the Section 203 to expire. 

11 Maricopa County is a major source of relocation of refugees from 

12 other countries that become citizens, not just Latin American. 

13 Having worked with Secretary Bayless, I was able to speak on her 

14 behalf at numerous swearing in ceremonies for new citizens. 

15 I can tell you that nobody takes their voting rights more seriously 

16 and enthusiastically than new citizens from other countries. 

17 Many of them are quite elderly, and it is especially difficult for 

18 them to learn this language coming to this country at 60, 70, or 80 years 

19 of age. 

20 They have upon receiving their new citizenship all of their rights 

21 and privileges afforded to them of voting and all the responsibilities that 

22 citizenship entails, and they shouldn't have more obstacles imposed upon 

23 them than somebody that is fluent in English. 

24 And I'm very much afraid that the expiration of 203 will mean there 

25 will be no language provision for those citizens. 

26 We have, in fact, several communities in our county, but other 

27 counties in our state are very much distressed and put upon to provide 

28 equal access to elections and voting for their citizens. 

29 And it's something that is constantly going to the Department of 

30 Justice for pre-clearance, changes to procedures, changes to how we provide 

31 information, to make sure that we're not putting our rural and small town 

32 and reservation citizens at a disadvantage as compared to Maricopa County, 

33 that in rural parts of our state, rural parts of our county, people have 

34 the same access to information and ability to get to their polls as they do 

35 in Maricopa County, that the equipment that they use is suitable for them. 

36 We are still struggling with our redistricting of our legislative and 

37 congressional districts in Arizona. And without the pre-clearance 

38 provisions, we wouldn't have any protection for minority and rural voters 

39 and Indian voters in Arizona. 

40 Many of our outreach efforts as described by Ms. Pew are modeled on 

41 wonderful programs in New Mexico, California, Texas, and other states, but 

42 mainly they -- I have to say, even though we have some county recorders and 

43 election officials that take their duty very seriously, in many cases we 

44 only have these outreach programs because of our consent decree issue or 

45 pre-clearance issues that require us to demonstrate to the Department of 

46 Justice that we are treating all voters in the state of Arizona equitably 

47 and fairly. 

48 Without the pre-clearance provision and 203, minority and small and 

49 rural citizens would have great disadvantages placed upon them to have 

50 access to their voting rights and to election information. 

51 I can foresee most, if not all, of our voter outreach programs at the 

52 county and state level would be eliminated because they are expensive and 
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1 they require manpower and hours and dollars, and if there's not the 

2 federal onus of that oversight to make sure that we're not violating civil 

3 rights and voting rights, I can't foresee that our legislative powers would 

4 continue to fund and allow these activities. 

5 MR. BILL LANN LEE: You have about 30 more seconds. 

6 MR. ALBERTO OLIVAS: I think I'm done. 

7 MR. BILL LANN LEE: Let's take a break now. 

8 Panelists, if you could stay in your chairs, that would be helpful. 

9 (Brief recess taken. } 

10 MR. BILL LANN LEE: We're going to start up again from the first 

11 questions from Commissioner Vigil-Giron. 

12 

13 HON. REBECCA VIGIL-GIRON: Thank you. A couple of things 

14 before -- I just wanted to answer a couple of things. 

15 In Dona Ana County, when I did receive that call that that gentleman 

16 on the inside, he was a challenger, he was a watcher, inside. He would 

17 call on his cell phone when he saw that person voting provisionally. Okay. 

18 Then it was placed in an envelope and marked as such. He would 

19 call on the phone to the guy on the outside and say, this guy, videotape 

20 him, he just voted provisional, check his license plate so we can see if he 

21 is a citizen or not. Okay. 

22 We ran him off twice, on two different polling places, by the 

23 sheriff. 

24 That's in Dona Ana. 

25 In Roswell, I think that's an early voting site, and the clerk was 

26 able to locate early voting sites wherever they chose. All of our 

27 material since 1912 built into our Constitution must be written in English 

28 and Spanish. 

29 All election ballots are in English and Spanish. All constitutional 

30 amendments are translated into a booklet in English and Spanish. 

31 Now we have an opportunity to translate into the Navajo language 

32 because it is a written language. 

33 So we take an opportunity to do that as well. 

34 I'm distressed by what I'm hearing, not only because the Voting 

35 Rights Act and some of the things surrounding it that would help and 

36 encourage what's going on here, but the fact that you have not been able to 

37 take advantage of voter education dollars that your states were given. 

38 The chief elections official was given millions of dollars to spend 

39 on voter education, poll worker training, the purchase of the Help America 

40 Vote Act compliant voting machines that assist the disabled and the 

41 language minority populations, as well as building their central voter data 

42 systems. 

43 Arizona, I'm sure, with a population of, what, three million people, 

44 four million people, something like that, you received in comparison to my 

45 $14 million that I received in New Mexico, you had to have received about 

46 $30 million that has obviously not been siphoned down to the locales. And 

47 it's not being utilized. And so I urge you, elections officials and 

48 activists, demand that money to go to these certain areas. 

49 I spent $2 million on a media campaign to teach people how to vote 

50 absentee, provisional, in person, how many days prior. I spent $2 

51 million in a market of 1. 9 million people in the state of New Mexico in 
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1 English, Spanish, and Navajo. They ran every 30 minutes prior to the 

2 election, beginning 30 days prior to that election. 

3 So what I'm hearing, I'm very distressed. 

4 Penny, this is for you. Did you receive any -- how do you receive 

5 your election materials? 

G Because I'm in charge of that. 

7 I translate all of our election materials into Spanish, and I have my 

8 Navajo coordinators who translate into the Navajo language. Martin 

9 Avila, who coordinates the Tia'Tiittma'Toirana (phonetic) , the two Apache 

10 languages into the various languages to -- at least the spoken language, to 

11 let our Native Americans know that the proclamation has been issued, that 

12 these are the constitutional amendments in those languages. How does 

13 it work in Arizona? 

14 MS. PENNY PEW: In Arizona we have the Secretary of State contracts 

15 with the Navajo speaker and writer. In the past it's been Mr. Harold 

16 Noble, who is also in the county as an election outreach, was there when I 

17 began. 

18 He's very proficient. Everything that is translated is presented to 

19 the Navajo Nation contact, Mr. Kim Apiazi (phonetic) , for approval, he 

20 signs off on that, and then it goes to the state. 

21 The State disperses, in this last cycle, all the propositions. 

22 We also have -- 

23 MR. BILL LANN LEE: Could you get closer to the mike? 

2 4 Thank you . 

25 MS. PENNY PEW; Matthew Noble, you met him earlier. He's very 

26 proficient in the Navajo language. 

27 He writes all of the translations that we have from the schools, to 

28 the county, to the everything that we do, the pamphlets. 

29 They are also now in a linguistics class through the DinS College, so 

30 they can continue their education. And it's very crucial that they stay up 

31 with the linguistics that are in the language as well. 

32 That's how we take care of it on the county level. We know the 

33 qualifications that it takes to be a Navajo writer and a speaker. 

34 Far be it from me to make those determinations. They have been given 

35 that responsibility. And the Navajo Nation and our county work very 

36 closely to make sure that those are coordinated efforts. 

37 MS. REBECCA VIGIL-GIRON: Did you have any issues that came up during 

38 the 2004 elections at any of your polling places by your citizens, your 

39 voters? 

40 MS. PENNY PEW: We had issues in 2002 that were Caucasians going on - 

41 I believe there were 11 precinct polling places that we had a Caucasian 

42 go into the polling place and intimidate and cause far more destruction and 

43 commotion that should not have happened. So to try and prevent that 

44 in 2004, I presented a political protocol manual and pamphlet. And we gave 

45 many presentations, invited personally each candidate, county, state, and 

46 federal, or their designee, with a sign-in sheet, to make sure that they 

47 attended one or more. 

48 They were each given a political protocol manual or brochure, so that 

49 we could ward off anything else. 

50 It was very disturbing to have the Navajo strong 

51 areas be intimidated by this Caucasian man. 


inspector in those 
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1 And being Caucasian, I said to him: We'll not have this again. You 

2 will not do this. And I had the chief counsel of the Navajo Nation 

3 draft a letter, and it's in the information that I submitted also to each 

4 party representative, to let them know that this is not going to be handled 


5 

and they will be escorted 

off 

the Navajo Nation. 


6 

HON. 

REBECCA VIGIL- 

GIRON 

Thank you. 


7 

MR. 

CLAUDE FOSTER: 

May I 

respond? 


8 

MR. 

BILL LANK LEE; 

Sure. 



9 

MR. 

CLAUDE FOSTER: 

I'm a 

member of the Texas commission. 

And I want 


10 to applaud what you did in New Mexico. 

11 However, the provision that they spend those dollars for education is 

12 not a mandatory provision. They have that option, 

13 MR. BILL LANN LEE: You need to pull your microphone closer. 

14 MR. CLAUDE FOSTER: The provision that states those dollars be spent 

15 on education is not the mandatory provision. 

16 HON. REBECCA VIGIL-GIRON: It is based on the state plan. 

17 Look at your state planning. They have to assign a certain amount of 

18 money from whatever it is appropriated to. 

19 MR. CLAUDE FOSTER: For poll worker training. 

20 HON. REBECCA VIGIL-GIRON: That also isn't mandatory. 

21 MR. CLAUDE FOSTER: It's how the states interpret that? And it's how 

22 they implemented that? 

23 You're to be applauded. 

24 It goes back to the point that you said you're the first Latino, is 

25 how these rules are interpreted and how they are implemented and the 

26 interpretation of those rules. 

27 HON. REBECCA VIGIL-GIRON: Exactly. Who is the one interpreting it. 

28 The way that I interpret it is fair access to everyone in the various 

29 languages. Even the playing field for everyone. 

30 Give everyone the same information in the languages of their choice. 

31 And that is the way that I read it and the way that we performed. 

32 We had a 26 percent more voter turnout than in the 2000 election, and 

33 more people voted absentee and more Democrats voted absentee than the 

34 Republicans who always have higher numbers by the absentee voters. 

35 MS. PENNY PEW: We did reap some benefits also. KTNN reaches into 

36 Apache County, and so we got to hear promoting it, and it was helpful in 

37 our Navajo areas. 

38 MR. BILL LANN LEE; Ms. Pew, it sounds to me that if different 

39 states are construing the same federal statute differently, perhaps your 

40 national conference would be helpful. 

41 MS. PENNY PEW: I think some of you saw what went on in Ohio, heard 

42 what went on in Ohio, in Florida, and other states. 

43 It depends on the person in charge. 

44 I'm the person in charge of New Mexico. 

45 And those 33 county clerks don't work for me, but they work for the 

46 state of New Mexico, and they have to follow the laws of the state of New 

47 Mexico that I have to administer, 

48 MR. BILL LANN LEE: Mr. Norris. 

49 MR. NED NORRIS, JR. : You know, it's unfortunate. We're sitting 

50 here and hearing all these comments about illegal activities going on in 

51 the voting places, and it's unfortunate that racism is alive and well in 

52 this 21st century. 
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1 And we need to continue to address those issues that are negatively 

2 impacting minority, the minority vote. 

3 Speaking of racism, I guess I'd like to find out from Mrs. Perales, 

4 Mr. Olivas, actually any of the other panelists, regarding this 

5 Proposition 200 that's right now in front of us here in Arizona, whether or 

6 not there are any pre-clearance issues that you know of that you can share 

7 with us about Proposition 200, and also would like to hear your thoughts 

8 about the -- we heard a little bit earlier about the English only issue 

9 that's probably going, as Mr. Olivas mentioned, is going to be before the 

10 voters of this state. 

11 I think that it's important for this commission to understand how the 

12 Voting Rights Act, how those laws that exist, the 200 and the potential for 

13 English only, is going to have a negative impact on the Voting Rights Act. 

14 I'd be interested in hearing your thoughts on that. 

15 MS. NINA PERALES: With the commission's permission, I'd like to give 

16 the microphone to Mr. Steven Reyes, who is the staff attorney in MALDEF's 

17 Los Angeles office, who worked on the MALDEF comment that went to the 

18 Department of Justice regarding Proposition 200' s implementation on the 

19 election changes that were included and what happened with that, since he 

20 worked on it. 

21 MR. STEVEN REYES; Good morning. 

22 MALDEF has been involved extensively in the pre-clearance process and 

23 comment process relating to Proposition 200, and we submitted a lengthy 

24 comment letter detailing all the problems that would result with 

25 implementation of Prop 200's citizenship verification provisions and voter 

26 identification provisions for gaining access to a ballot on election day. 

27 This included a number of census data indicating the problems with which 

28 people, particularly those who are poor, those who live out in rural areas, 

29 would have in obtaining access to different forms of ID that might be 

30 deemed acceptable by the Secretary of State or by local county officials- 

31 Or by, for that matter, poll workers who may be using their own 

32 discretion to decide what is appropriate or not. 

33 We were lucky to and appreciative of all the help we received by 

34 local community groups and national civil rights organizations in also 

35 challenging and requesting that the Department of Justice denied pre- 

36 , clearance for Prop 200' s voting provisions. 

37 

38 Unfortunately, as some of you may have heard yesterday, they 

39 very quickly pre-cleared these provisions nonetheless, notwithstanding all 

40 these the parade of horribles that we outlined for them in our comment 

41 letters. 

42 More recently, about one month ago, or a little more than a month 

43 ago, the Secretary of State's office here released a draft provision for 

44 implementation of the voter ID provisions, which immediately drew an outcry 

45 from MALDEF, from a number of accounting clerks throughout the state, from 

46 different American Indian nations, and community groups as well. 

47 And they profoundly affect the ability of rural voters with P. 0. 

48 Box addresses, without dated addresses on their driver's license, to obtain 

49 a ballot. These are people that would have been registered to vote and 

50 voting at the same polling place for decades. This would have 

51 affected the ability of women who may have changed their name through 
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1 marriage or divorce to obtain a ballot, because the names and addresses may 

2 not have matched. 

3 This would have affected those people who may have been too poor to 

4 have utility bills, or utility service, automobiles, all of which the 

5 census, United States census data corroborates and says there's a 

6 significant population within Arizona which lack access to these basic 

7 services and utility services, then consequently IDs. So there is a 

8 whole chain reaction of consequences for Prop 200 and that we have yet to 

9 see the full impact of. 

10 Right now thankfully Governor Napolitano vetoed the bill that would 

11 have made worse many of these ID provisions, and now counties are not yet 

12 implementing the voter ID provisions of Prop 200 and awaiting direction. 

13 It's our hope that those stay unin^lemented until there is some very 

14 clear assurances of exactly the methods that will protect all those type of 

15 voters that I mentioned. 

16 And there's still some very significant problems with the voter 

17 registration process in Prop 200. 

18 That has begun to be implemented in the state already. It's 

19 going to severely affect the ability of voter reg groups like Southwest 

20 Voter Registration Group, like all sorts of groups who conduct non-partisan 

21 registration efforts in the state, like the NAACP, to collect and process 

22 those voter registration forms. Because many people do not walk around 

23 with that type of required proof of ID with them, birth certificates, 

24 tribal IDs, passports, et cetera. So there's still a great looming threat 

25 in Arizona's voter practices. 

26 MR. ALBERTO OLIVAS: I can only echo what Steve has told you about 

27 the potential for the impact of Prop 200. 

28 As you can see from all of these comments, in Arizona we've been 

29 struggling and struggling for a long time with efforts to make access to 

30 voter registration more difficult, access to voting and voting information 

31 more difficult. And that's with the pre-clearance provisions in place. 

32 Without these pre-clearance provisions, these things would just 

33 become law, and these are regulations that would just be implemented with 

34 no more recourse to voters. 

35 We're not a state that's currently very friendly or open to helping 

36 bring more people into the voting system. We seem to be more concerned 

37 with keeping people from accessing voting and voter registration. 

38 As Steve touched on as his last point, it's very possible that with 

39 the implementation of Prop 200 and these citizenship, proof of citizenship 

40 requirements with voter registration that nonprofit and non-governmental 

41 organizations will no longer be able to conduct voter registration in 

42 Arizona. 

43 This is an unbelievable and unprecedented concept in Arizona. 

44 Minority and disenfranchised voters in Arizona are most effectively 

45 reached out to and registered to vote and get out the vote efforts are most 

46 effectively brought to those voters not by government agencies, but by 

47 community based organizations. 

48 Now we face the prospect that these organizations, such as the NAACP, 

49 no longer being able to do these activities, much less community colleges. 

50 Then it will be the sole purview of the state and county to do this, 

51 and probably without the resources to do this effectively. 

52 Or the requirement to do it, if the language provision is expired. 
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So we could face a very real prospect in Arizona of a future with no 
community based voter registration or voter outreach allowable in our 
state . 

I think it's a horrifying prospect and one that's all too real. 

MR. BILL LANN LEE: Did you want to add something, Ms. Pew’ 

MS. PENNY PEW: Yes, I would. Thank you. 

As it relates to Apache County, I find it quite ironic that I would 
be questioning the citizenship of just about 90 percent of my voters, as 
they are Native Americans. 

I did do a test on my own ID to see if I would be eligible to vote. 

If I vote early I could be eligible. However, if I were to present 
my driver's license as it appears with the Post Office box, I would not be 
able to use that. 

I would have to take a water bill that has my husband's name but 
would have to have mine added on there to make it my ID as well. 

I found that quite to be a tremendous burden on a lot of our voters, 
as it's $25, I believe, to renew and to change my driver's license. 

I also found the alternate for my tribal ID. They carry a CIB, which 
is certificate of Indian blood, which is 8-1/2 by 11. Which would be like 
me carrying my birth certificate around, which I don't do. 

Nor does the tribe offer a photo ID with an address on there at this 

time. 

So I would be turning away in a community of poll workers who are 
most of them related --if not related they go to church, they go to school 
together, they have lived in the same community for quite some time, and 
absolutely know that each other are who they say they are, I would be 
turning away and doing exactly what we have tried real hard not to do in 
the past few years. 

And I believe if there was a provision that would offer a provisional 
ballot, I think Prop 200 probably could be dealt with. But without a 
provisional ballot option for a voter, I could never, I could never 
implement that with good ethical. 

MR. NED NORRIS, JR. : For the record, just a couple of quick items. 

Just in follow up to the comments here, and for the record I just 
wanted to share that for many tribal communities, and I know for a fact in 
my tribal community, that there are a number of members of the Tohono 
O'Odham Nation and other tribes that are -- would not be able to document 
proof of citizenship because they were born in their tribal community, a 
remote village within the community, under a mesquite tree somewhere, and 
there's no record of that. 

They don't -- for all intents and purposes, they were born in the 
United States of America, but born at home, and don't have proof of 
citizenship to document their citizenship. The last comment that I 

wanted to make is that many of the issues that the panelists have raised 
with regards to Prop 200, and English only, have been -- was specific to 
Prop 200 -- have been raised by the Tohono O'Odham Nation and other tribal 
communities directly to the Arizona state Attorney General's Office, who 
seriously took those issues into consideration and ordered that Prop 200 
not be implemented this coming next election because of some of the issues 
that were raised. 

I spoke to the state Attorney General about a month ago, and thanked 
him for the position that he took, but he also wanted to let me know that 
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the state legislature was moving towards eliminating the Attorney General 
from -- that authority from the Attorney General himself. So. 

MR. BILL LANN LEE: Thank you. 

MR. ANDRES RAMIREZ: Mr. Chairman, I have a question regarding the 
Prop 200. I don't know much regarding it, but I'd be interested in 

seeing, just from what I've heard, will this effectively eliminate the 
rights of homeless people to vote, since they have to have an address 
requirement? 

REVEREND OSCAR TILLMAN: In essence, yes. 

MR. BILL LANN LEE: I think there's a general consensus -- 

MS. PENNY PEW: It'S my understanding that if they have an address, 
they can vote. That's as broad as the statute is given. 

HON. REBECCA VIGIL-GIRON: A physical address; correct? 

MS. PENNY PEW; Correct. 

MR. BILL LANN LEE: So if you don't? 

REVEREND OSCAR TILLMAN: Then you are not allowed to vote. 

MR. BILL LANN LEE: We're a bit behind, but I think this has been 
important. Chandler Davidson has a question. 

MR. CHANDLER DAVIDSON: I have two very brief questions. 

The first one is to Mr. Reyes, but I'll ask it via Nina Perales. 

Would it be possible to have entered into the record the letter that 
Mr. Reyes wrote regarding the problems presented by Prop 200? 

MS. NINA PERALES: Yes, and we can get it for you from our website, 
where we have posted MALDEF's comment on Proposition 200, 

It's actually a part of a larger report that MALDEF has done on proof 
of citizenship and voter identification bills that are currently sweeping 
state legislators across the country. Arizona is not the only state 

that has seen these proposals. 

In fact, there are now 15 states that have dealt with them, 
including Arizona, all the way from Georgia, which just passed theirs. 
There are bills pending in Texas. Something, something has passed in New 
Mexico. We're trying to sort out what it is. 

And they're all, with the exception of New Mexico's, which is a 
little bit different, most of them are clone bills. 

Many of them in a sophisticated way have been wrapped up inside 
immigration related legislation. It is apparently part of a larger 
backlash across the country to minority participation that has increased 
since 2000. 

And will effectively shut down community based registration and 
thwart minority voting in many, many states across the country. 

MR. CHANDLER DAVIDSON: Thank you. This will be very helpful to our 
commission. 

The other question I want to ask I address to Reverend Tillman. 

You mention the fact that votes cast by African-Americans in Arizona seem 
in some cases to be lost, to use your term. 

I wonder if there have been any newspaper articles that focus on 
this, any reports, or data collection by civil rights organizations or by 
local academics that could shed light on this for the commission. 

REVEREND OSCAR TILLMAN: We have looked at it, but I was talking 
to the person from Nevada, and they're looking at what they're doing now, 
and that is monitoring online early voting so they can see in the future. 
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1 We have not had that. 

2 As a matter of fact, on previous occasions whenever there have been 

3 complaints, I have had to practically threaten a protest to get to sit down 

4 with election people at the county level whenever -- l had no problem with 

5 our Betsy Bayless. She attempted to open up at the state level. 

6 But as I hear her today, and as we're all talking about the different 

7 avenues and different directions we're working with the different tribes, 

8 that's not happening with the African-American community. 

9 I don't think you can go into any election office and say what type 

10 of education are you doing in south Phoenix, which predominantly has had 

11 over the years problems with voting. We don't have that. 

12 We are taken for granted now. 

13 No, we do not have that. 

14 But we're working daily to try to find everything someone else is 

15 doing and to look around and say, well, we thought that we had a vehicle 

16 with clean elections to look at things. But status quo. There are 

17 not one Black on the clean elections panel commission, even -- you know, 

18 although they're appointed by the governor, but the point is we're not 

19 there. 

20 So we have slowly and categorically, the Black vote has been pushed 

21 aside, and further pushed aside under the current administration. We've 

22 seen that and to the point that how they have gone after our national 

23 organization. 

24 So we are trying, every election, we try something new. But 

25 the numbers are there. You can go down and pull the rolls. We're there. 

26 But somehow our vote don't translate into electing people. We 

27 have one Black on the city council for the fifth largest city in America. 

28 We have one Black statewide elected, State Representative Leah Landrum 

29 Taylor. 

20 Something has got to be wrong, when we used to have six and seven. 

31 What happened? 

32 We haven't died that many. I know I'm getting old, but I'm still 

33 here. 

34 So, you know, in the 20 years I've been monitoring this, every year 

35 it seems like, you know, like with Prop 200, something new comes on the 

36 horizon. 

37 We had to spend ail our time fighting Prop 200. We had to take 

38 away getting out the vote to fight Prop 200. We did not want that. 

39 We were getting -- people called the NAACP asking when is your 

40 election, we want to send somebody to monitor, we want to do the same 

41 thing. 

42 I honestly felt like not telling them of the election. North 

43 Carolina sent a delegation out to watch. Louisiana sent a delegation out 

44 to watch, so did they, as she mentioned, clone 200. Instead of cloning 

45 200, why not look at what we can do better to vote and push voting rights. 

46 That's the problem we have. 

47 Thank you. 

48 MR. BILL LANN LEE: Reverend Tillman, you're still here. 

49 I'd like to thank the panel. We've run out of time. It's been very 

50 helpful. 

51 {Applause. ) 
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1 MR. BILL LANN LEE: What we're going to do is go right into the next 

2 panel. So James Tucker, Professor James Tucker, and Rodolpho Espino. 

3 {Brief recess taken. ) 

4 MR. CHANDLER DAVIDSON: Welcome to the second panel of the Southwest 

5 Regional Commission on the Voting Rights Act. 

6 Our chair, Bill Lann Lee, has had to leave to catch a flight back to, 

7 pardon my mentioning this, California -- Florida. Well, I don't have to 

8 mention California then. So I will be sitting in for him. 

9 The panel that we are going to hear now will present the results of 

10 an ongoing research project on language assistance problems, conducted by 

11 James Tucker, Rodolfo Espino, and ten student assistants in Barrett Honors 

12 College, one of whom will assist in the presentation. Dr. James 

13 Tucker is an adjunct professor at Arizona State University's Barrett Honors 

14 College and co-director of the Voting Rights Thesis Project. 

15 Dr. Tucker is an attorney with the Phoenix law firm of Bryan Cave, 

16 L. L. P. , and formerly served as a trial attorney with the voting section 

17 of the Civil Rights Division at the United States Department of Justice in 

18 Washington, D. C. 

19 He has authored several articles on the Voting Rights Act, including 

20 the forthcoming piece on the language assistance provisions of the act. 

21 Dr. Rodolfo Espino joined the faculty of the Arizona State 

22 University political science department in 2004 

23 Dr. Espino's primary research and teaching interests are in the 

24 fields of minority politics, political behavior, and political methodology. 

25 Dr. Espino is presently engaged in a number of research projects, 

26 some of which include an examination of Latino political empowerment, the 

27 campaign rhetoric of Latino candidates in Spanish political campaign ads, 

28 and the political behavior of Whites in response to Latinos. The 

29 student who will be assisting them today is Elizabeth Andrews of Tempe, 

30 Arizona. She's a sophomore in political science and history, a 

31 recipient of the National Merit Scholarship, a leadership scholarship, a 

32 Robert C. Burns scholarship, and president's scholarship. She plans to 

33 attend the graduate programs in law and public policy, foreign relations 

34 and diplomacy. 

35 I should add, having listened to the presentation of the students 

36 yesterday, I think she's off to a flying start, in whichever career she 

37 chooses. 

38 So we're pleased to have you with us today, and we will begin. 

39 DR. JAMES TUCKER: First of all, we want to thank the National 

40 Commission again for coming out to Phoenix, Arizona. 

41 You know, as you know, we've got two very large language minority 

42 groups that are covered under Section 203 of the act, as well as being a 

43 Section 404 coverage jurisdiction for purposes of Section 5 of the Act. So 

44 we think it's very important. 

45 We want to get started by first of all just mentioning the genesis of 

46 this project briefly. This is something -- 

47 MR. CHANDLER DAVIDSON: Mr. Tucker, could you get a little bit 

48 closer to the microphone, please? 

49 DR. JAMES TUCKER: This is a project that we had discussed originally 

50 with the Lawyers' Committee and a host of other civil rights organizations 

51 with respect to information that would be of use in the reauthorization 

52 process. 
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1 And along with that, what we did was we have, through the general 

2 support of the Barrett Honors College, ten honors students signed up for 

3 this project as part of their senior honors thesis. 

4 And Dr. Espino joined as the co-director of the project and really 

5 the lead researcher on the project. 

6 So, first of all, let's talk briefly about what it is that we did. 

7 We're going to go through and discuss briefly the purpose, the 

8 surveys themselves, and the findings. 

9 The election day survey is really relatively straightforward. 

10 We did a total of three surveys. 

11 Actually go back to the previous slide. 

12 We did a total of three surveys as a part of this project. 

13 The first survey was conducted during the presidential election last 

14 November in two counties, Maricopa County and Coconino County up in the 

15 northern part of the state. We basically looked at two covered 

16 language minority groups, primarily Spanish speaking voters in Maricopa 

17 County and Navajo speaking voters in Coconino County on the Navajo 

18 Reservation. 

19 We followed up with a telephonic survey after the general election 

20 just to see --to basically capture voters that we may not have been able 

21 to capture on election day. I will go into the reasons why in a 

22 moment. 

23 And then finally the jurisdiction survey is the survey that we're 

24 presently in the process of completing, and I'll talk about that in just a 

25 moment. 

26 The election day survey was basically designed to measure three 

27 things in the two jurisdictions that we examined. 

28 

29 We wanted to see what the need for assistance was. We have the 

30 census data that tells us the limited English proficiency for the counties, 

31 but we wanted to see what the actual need was from the voters' 

32 perspectives. 

33 We also wanted to see what sort of availability of assistance was 

34 there. Was there assistance there for them when they went to vote. 

35 And, finally, how effective was that assistance, both oral and 

36 written. 

37 We selected the precincts based on a variety of factors. Initially 

38 we did it based on the limited English proficiency data supplied by the 

39 census. Summary table three. And we did that with the cooperation of the 

40 Maricopa County GIS department that works very closely with the county and 

41 state on the redistricting issues. We designed the survey itself in a 

42 manner that would evoke honest answers without being suggestive as to what 

43 the answer should be. The thing I want to emphasize with this is 

44 notwithstanding the fact that the genesis of this project was with civil 

45 rights organizations, this is a nonpartisan project, and the other 

46 organizations that really formed the genesis of this have been completely 

47 isolated from the underlying data. The data would be kept here at Arizona 

48 State, and it will not be disseminated for purposes of confidentiality of 

49 both the voters and the responding jurisdictions. 

50 Ultimately the survey itself is conducted in two different counties, 

51 at 50 polling locations. 
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1 Approximately 40 polling sites in Maricopa County, again, focusing on 

2 a range of limited English proficiency precincts that go from about 40 

3 percent Hispanic voting age population all the way up to above -- well 

4 above 80 percent. 

5 And then of course we also covered approximately ten polling sites on 

6 the Navajo Reservation in Page and Tuba City. And just given the shear 

7 numbers of voters that are Navajo voters, the limited English proficiency 

8 rate was significantly higher. On average in Coconino County it's 

9 approximately 35 percent. Telephonic survey was meant to capture the 

10 voters we couldn't capture on election day for a few reasons. 

11 First of all, there are many voters in Arizona, really about half, 

12 that voted early, by mail. 

13 So if you go to the polls, you already are missing 50 percent of the 

14 folks who voted. 

15 The other group that we needed to capture under the telephonic survey 

16 are those that didn't turn out to vote at all. They're registered voters 

17 but for whatever reason they did not vote by either early ballot or on 

18 election day. 

19 Unfortunately there's one group we could not capture, and those are 

20 individuals who are not registered to vote at all. 

21 In some respects, while that's a limitation of what we were able to 

22 do, the census does cover that because the limited English proficiency data 

23 does capture that. 

24 Again, what we wanted to do was we targeted the same jurisdictions, 

25 the same voting precincts in Maricopa County that we covered during the 

26 general election as a follow-up to see whether or not one of the 

27 comparisons we could do is whether or not those individuals surveyed their 

28 responses different from the voters we surveyed on election day. 

29 The jurisdiction surveys in a lot of respects are really the gemstone 

30 of this entire project, because it's something that really hasn't been done 

31 before on the scale that we've done. The primary focus is -- the 

32 voters' focus is a bottom up view. 

33 He also want a top down view to get the perspective of the election 

34 officials responsible for implementing the language assistance provisions. 

35 Along with that, we asked several questions designed to measure not 

36 only the availability of the assistance, the quality of assistance they 

37 provided, but how well they were in compliance with not just Section 203 

38 but other provisions of the Voting Rights Act. 

39 The jurisdictions were selected through a variety of means, but in a 

40 nutshell it starts with every jurisdiction that is specifically identified 

41 in the federal register as a covered jurisdiction. In addition, 

42 there are a total of five states, Arizona, California, New Mexico, Texas, 

43 and Alaska, that are covered statewide. In those states, we also sent the 

44 survey to every county in the state. In addition, we selected cities 

45 with populations of 50,000 or more in each of those jurisdictions that I 

46 just mentioned. 

47 Again, just to see what sort of, what sort of activities were 

48 occurring there. 

49 And we also wanted to see the few jurisdictions that dropped out as a 

50 result of the 2002 census. 

51 There were a couple of jurisdictions in two states that are no longer 

52 covered, and we did send to those states as well. 
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We also sent the surveys to the chief elections official for each of 
the 33 states where we mailed the surveys. 

_ As you can see, it all totals out to 810 election officials that 
received the survey. The response rate is ongoing. In fact, 

ironically as we were having the conference here yesterday we actually 
received an electronic submission of the survey that I picked up on my 
BlackBerry . 

The response rate is between 45 and 50 percent . We expect to 

achieve 50 percent within the next week or two. 

The number's actually a little bit higher than that. I estimate 
about 370 completed surveys. 

And the responses that we've coded in to date are from 29 of the 33 
states that we sent the survey out to. This makes it is the most 
comprehensive survey ever conducted of election officials on this subject. 

The one prior to this was one conducted by the General Accounting 
Office in 1984, and they had a total of 295 responding jurisdictions. 

So to the credit of the students on the project, they achieved 
something that is actually an improvement upon a study that was done by the 
federal government some 20 years ago. Okay. 

MR. RODOLFO ESPINO: At this point we'd like to talk a little bit 
about some of our preliminary findings, from both the voter survey and 
election officials survey. 

Keep in mind that what we are presenting here are our first cut of 
analysis of the data. But what we are presenting is stuff that we are 
pretty confident on what the percentages are. There's still some 

surveys, telephonic surveys, and election official surveys that we will be 
coding in that may change our percentages slightly and a final report that 
we expect to produce by the end of the summer. 

With respect to need for assistance, we asked voters in our election 
based survey and our telephonic survey whether they need assistance on 
going to the voting booth for language assistance. 

And what we found was that 24 percent of Navajo voters -- another 
question we asked is whether they have ever provided assistance. 

We'll talk about that one first. 

We find that 24 percent of Navajo voters have reported providing 
assistance to another voter in Navajo at some point. 

Twenty-nine percent of Latino voters have reported assisting Spanish 
speaking voters in elections at some point. 

Now, another question I said that we asked was whether voters claim 
to have needed language assistance in order to vote on election day. 

We found that 20 percent of Navajo voters said that they did need 
language assistance. We found that about 9 to 10 percent of Latino 

voters here in Maricopa County responded that they did need language 
assistance . 

Now, of the 20 percent of Navajo voters that claim to have needed 
language assistance, half of those said that they brought someone with them 
to provide that assistance. Compare that to Latino voters here in 

Maricopa County. Of the 9 percent of Latino voters who said they needed 
assistance, only 10 percent of those voters said they brought someone with 
them to vote. 

This is something that we're going to of course explore on, to look 
at what explains the difference between Navajo voters and Latino voters 
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that we are interviewing here in Arizona. Certainly there's some 

anecdotal evidence that might suggest why these percentages are coming out 
the way they do. 

Jim, you can probably speak to that because you were up in Coconino 
County on election day. 

In Coconino County, a lot of these precincts were at community 
centers where there are all day activities going on, barbecues, so it was 
much easier for voters there to call out to someone, can you come help me. 

Also transportation in those rural counties may have played a factor 
in why these percentages are coming up, because a lot of these voters 
needed someone to drive them to the polls given the long distance that they 
had to get to vote on election day. 

DR. JAMES TUCKER: The thing about the elections up in northern 
Arizona is the presidential election was combined with the elections for 
the Navajo Nation, so as Dr. Espino said, what was frequently happening is 
many of the election sites were conducted at Navajo chapter houses. 

The ones that we visited, such as the LeChee chapter house outside of 
Page, they had barbecues outside, so there were plenty of individuals 
outside of the polls who could provide assistance. 

The other thing that must be pointed out is many of the voters who 
went into the polls were also able to get assistance from the poll workers 
in the polls, because most of the poll workers, I would say well over 90 
percent of the poll workers in the precincts covered in Coconino County, 
were Navajo voters themselves. 

MR. RODOLFO ESPINO: With respect to availability of assistance 
that's being provided by election officials, this is some information that 
we are gleaning from the election official survey. We found that 

close to 80 percent of jurisdictions were providing language assistance of 
some form, whether it be written, oral, or both. 

We are finding that about 20 percent of the responding jurisdictions 
on our survey claim to be providing neither written or oral assistance. 

Now, that may jump out as a really large figure to you. This 

is something that we certainly need to explore. Because right now at 

this point we haven't examined whether there are certain characteristics of 
these jurisdictions that might explain this, most notably whether it's 
small jurisdictions that could be contracting out to a county, to a larger 
entity, who are in this 20 percent category. 

Therefore on Che survey they're responding, no, we don't provide 
assistance. But if you keep reading on the questionnaire, they may 
indicate that they are receiving this help from some other government 
entity. 

So certainly that's something that we want to explore. 

Continuing on, with availability of assistance, another question that 
we asked on -- this is from the voter survey here in Arizona. We found 
that 68 percent of Arizona voters reported receiving language assistance of 
some type, whereas 32 percent of Arizona voters reported not receiving 
assistance. 

And of Arizona voters right now, this is just the percentages of 
Navajo and Latino voters that we're talking about. 

Again, this 32 percent claiming not to receive assistance of any 
kind, this is something that we also want to explore too. Some 
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factors that may contribute to this percentage are the primarily language 
of the Navajo or Latino voter that we talked to. Consider that 

perhaps if you are a Latino voter and you receive something in the mail 
that's in both Spanish and English, if you immediately start reading the 
English side and don't flip it over to the Spanish area, you may not 
recognize that Spanish assistance is being made available. 

So this is something that we want to explore further with further 
questions in the survey to understand why that percentage is the way it is. 

Also continuing on availability of assistance, this is information 
that we're obtaining from the election official survey. We found 

that 55 percent of responding jurisdictions have at least one full-time 
member who is fluent in another language. We did not find any 

relationship between the size of the jurisdiction and whether that 
jurisdiction had a full-time worker that was fluent in another language. 

In addition, we examined the distribution of language type across 
these jurisdictions that claim to have at least one full-time worker that 
was fluent in another language. 

And not too surprisingly we found that most of these jurisdictions 
that had claimed to have at least one full-time worker that was bilingual, 
that worker was fluent in Spanish. 

We found that the other percentages were six percent of jurisdictions 
claim to have at least one full-time worker that is fluent in native, six 
percent in some Asian language. And then 13 percent reported having 

multiple workers that were fluent in multiple languages. So you 

could have a jurisdiction that's responding with we have workers that are 
fluent in both Navajo and Spanish. 

Which is a case for a lot of the jurisdictions of course here in the 
southwest . 

Jim, did you want to talk about that? 

MS. ELIZABETH ANDREWS: Basically this presents the percentages of 
the responding jurisdictions providing assistance for telephone inquiries 
according to the size of that particular jurisdiction. 

There's a significant positive correlation between availability of 
telephone assistance and jurisdiction size. One reason it may not appear 
so from the chart is the fact that we have so far only received a small 
sample of surveys back from jurisdictions with populations of 500,000 plus. 

I think we've received 13 that we've coded in. 

So this is a correlation of what we've seen so far. But it's not 
conclusive, because we're still continuing to code and look at this 
particular information. 

Keep going? 

For this particular graph, this one illustrates the bilingual 
coordinator and telephone inquiries available. 

It really represents the fact that most of the inquiries that are 
directed to jurisdictions are responded to by personnel that's located in 
that area, and the calls are directed to a volunteer. So it seems to 

illustrate the need for bilingual individuals at those offices in order to 
respond to all of those particular individuals that need assistance. 

This just talks a little bit about telephone assistance for 
bilingual. It shows that smaller responding jurisdictions reported 
directing phone calls to volunteers fluent in covered languages more often 
than large jurisdictions did. 
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1 In addition, smaller jurisdictions may not have the same amount of 

2 resources available to larger jurisdictions for telephone assistance. 

3 And they have to rely on voliinteers because of lower cost. 

4 Again, only the largest responding jurisdictions reported providing 

5 phone directories in covered languages, 

6 No correlation exists so far between size of responding jurisdictions 

7 and the presence of an election worker fluent in the languages covered in 

8 that particular jurisdiction. 

9 MR. RODOLFO ESPINO: Another question that we asked of election 

10 officials was whether they had a bilingual coordinator available to 

11 actually just be a liaison between the election officials and the community 

12 that was in need of language assistance. 

13 What we found in our election official survey was that 35 percent of 

14 jurisdictions indicated that they did have a bilingual coordinator that 

15 served that liaison function. Some of you know that not all covered 

16 jurisdictions are required to have a bilingual coordinator but there are 

17 some that do. 

18 Again, this figure, that 35 percent of jurisdictions are responding 

19 that they do have a bilingual coordinator, again, we wanted to explore this 

20 further to see if there was a relation to jurisdiction size, a percentage 

21 of LEP voters in that jurisdiction, to see if data exists explaining why a 

22 jurisdiction would chose to have a bilingual coordinator or not. 

23 In terms of availability of oral language assistance, if you turn to, 

24 on the election official survey that you should have before you, question 

25 two on Section E, which is on Page 6, you'll see that we asked election 

26 officials what type of activities did they provide oral language assistance 

27 in. 

28 And the chart that we have on the screen up there is the distribution 

29 of jurisdictions across this question, and we just summed up all those 

30 individual election activities. 

31 So a jurisdiction that did everything would have a score of 14 on 

32 this list, because they provided assistance in all 14 of these activities. 

33 A jurisdiction that provided no assistance in any of these activities 

34 would have a score of zero indicating they didn't do anything. 

35 You see from the distribution of responses that we found that about a 

36 third of jurisdictions responded that they provided no oral language 

37 assistance in any of these activities on question E2 . 

38 About another third provided half, assistance in half of these 

39 activities. And the remaining third provided more than half. 

40 So fairly even distribution across going from zero to half to full 

41 assistance on all activities. 

42 In terms of availability of written materials, this was derived from 

43 the question two in Section F, which is on the following page, Page 7. 

44 Here we have a list of 18 types of activities that election officials 

45 could provide written language assistance in. 

46 And, again, this index ranges from zero to 18. 

47 What we found here interestingly was 25 percent of jurisdictions 

48 responded that they provided no type of written language assistance in any 

49 of these activities. 

50 Only 20 percent zero to half. 

51 ^ But a large majority of these jurisdictions responded that they 

52 provided at least half if not all of the assistance in these activities. 
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1 This in comparison to the availability of oral -- written, oral 

2 assistance activities, what, what you'll find in comparisons of questions, 

3 responses to questions E2 to F2 is that jurisdictions are expending more 

4 resources and efforts into providing written language assistance than oral 

5 language assistance. 

6 So it's one of those conclusions that we can reach from the 

7 comparison of these two questions. 

8 DR. JAMES TUCKER; There are several possible explanations of that. 

9 That's something that we could look into in a little more detail. 

10 One example might be if a county is a covered subjurisdiction, such 

11 as you have a small county in Texas, but it's covered because the state is 

12 covered statewide, it may be possible that they're providing written 

13 language materials provided by the Secretary of State's office such as 

14 bilingual registration materials, but they're not actually providing 

15 bilingual poll workers because the limited English proficient percentages 

16 are actually quite low for that county. This is another example of 

17 where we need to correlate this with the census data to see whether or not 

18 that is one of the things that's driving it, or, in fact, especially given 

19 the fact that, as we will talk about at the very end, written language 

20 assistance costs appear to be higher than oral language assistance costs. 

21 

22 MR. RODOLFO ESPINO: Now, you conunissioners, of course, will 

23 probably be interested in the testimony you're gathering here with respect 

24 to the voters on the quality of assistance they're receiving. 

25 This is a question that we asked on the voter surveys. We 

26 asked Navajo and Latino voters to rate the quality of oral and written 

27 assistance they received from election officials. The good news here 

28 is a large chunk of both Latino and Navajo voters are rating the quality 

29 assistance that they're receiving from election officials as good to 

30 excellent. 

31 I think with respect to the Latino populations, 95 percent or greater 

32 of Latino voters are rating the quality of assistance good to excellent. 

33 Now, there are some variations within the population that are a 

34 function of the primary, their primary language, the voters' primarily 

35 language that they speak at home. 

36 So, for instance, you'll find that Latino voters whose primarily 

37 language is English, they're much more likely than Latino voters whose 

38 primary language is Spanish to rate the quality of -- I'm sorry, to rate 

39 oral assistance higher than Latino voters whose primarily language is non- 

40 English. 

41 With respect to Navajo voters, we find that, again, a large chunk of 

42 Navajo voters are reporting that the quality of oral assistance they're 

43 receiving is good to excellent, but there is not the same distinction by 

44 primary language as we saw with Latino voters. 

45 That is, that Navajo voters, regardless of whether their primarily 

46 language is English, Navajo, or equally both, Chey seem to be responding in 

47 the same general trends toward the rating of the quality assistance, 

48 regardless of their primary language. Now, this is something that, 

49 Elizabeth, you can probably answer because this is derived from an open- 

50 ended question on the voter survey, and so you read these in great detail. 

51 MS. ELIZABETH ANDREWS: This particular graph illustrates those that 

52 responded to question 14. The question, I believe, was: Do you have any 
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1 suggestions about ways in which the assistance could be improved. And 

2 these are the responses they gave us. 

3 As you can see, there's a wide variety. We've tried to group them as 

4 much as possible, even though they are individual responses. A lot 

5 of people didn't feel -- well, probably a little more than a quarter felt 

6 that help was needed. A large degree didn't know that they were available, 

7 didn't know that they there. And that's the maroon portion at the bottom. 

8 There are a lot of different resources and suggestions that they 

9 made . 

10 In looking into ways it could be improved, this is something that we 

11 hope will give us a little more insight into the needs of the voters. 

12 DR. JAMES TUCKER: We also asked a series of questions regarding the 

13 frequency of training. 

14 What we've seen, what I've seen in election coverages, there's 

15 frequently a correlation between the quality of training of the poll 

16 workers and the quality of assistance that's being provided to voters in the 

17 polls on election day. 

18 The good news is, at least according to what the election officials 

19 are reporting, is most of them do provide training. 

20 Again, you can see there's approximately just under 20 percent 

21 provide training annually. And you see the number just about 65 percent 

22 actually provide training before each election, 

23 So that's actually good news. 

24 The interesting thing about this though is that in addition, if you 

25 look at the second point, less than four percent of the jurisdictions 

26 answered a question specifically asked to test the jurisdictions', the 

27 election officials' knowledge of Section 208 of the Voting Rights Act. 

28 It's question E6 on Page 7, top of Page 7. 

29 And specifically it says who of the following may accompany voters 

30 who need assistance in the voting booth, check all that apply. 

31 We designed the question that way because we didn't want it to be 

32 leading or suggestive. 

33 But essentially under Section 208 of the Voting Rights Act the answer 

34 is very simple. Anyone who's the assister of the voter's choice may 

35 accompany the voter into the -- even into the voting booth, with two 

36 exceptions. One of the exceptions is the voter's employer and the other 

37 one is the agent of the union that the voter may belong to. 

38 And curiously enough what we found was that of all the jurisdictions 

39 that responded to this question, only 12 answered it correctly. 

40 And they actually wrote in what I just said. 

41 Everyone can go in and provide assistance with the exception of the 

42 voter's employer or their union agent. 

43 So, again, this shows that 96 percent of the jurisdictions are 

44 getting it wrong in some respects. 

45 The other point that should be made about this is that many of the 

46 jurisdictions specifically said that they would not allow children to 

47 provide assistance to a parent. Ouly adults can accompany the voter into 

48 the voting booth to provide assistance. 

49 This is inconsistent with the plain language of Section 208. 

50 The data is preliminary, but we don't think these numbers will change 

51 a lot. 
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MR. CHANDLER DAVIDSON: Could I just interrupt here and say we're 
running late, and I want to ask you if it's possible for you to wrap up 
your presentation in the next five to ten minutes. 

DR. JAMES TUCKER: Yes, actually what I will do is I'll look through 
this very quickly. 

First of all, this slide basically shows that most jurisdictions do 
not require any kind of confirmation of language abilities of the poll 
workers . 

Again, you see this slide actually shows that most of the 
jurisdictions providing training to poll workers do so through written 
materials . 

The numbers that are actually a little striking are the numbers, the 
figures to the right of the slide which indicate that jurisdictions are not 
providing any kind of demonstrations to elections officials. Very few 
jurisdictions do that. As well as a small number of jurisdictions actually 
provide training on covered language groups in the jurisdictions. 

And then in addition, see the slide there, I actually want to move 
on, but this shows a little bit about how the voters are actually informed 
about the assistance. 

As far as the costs go, this is the last point that we have as this 
part of the presentation. Two thirds of the responding jurisdictions 
provided at least some cost data. Roughly about half provided data 
concerning the cost of both oral language assistance and written language 
assistance . 

And what we did find in this is that many of the comments that were 
provided along with the survey response confirmed the difficulties that the 
general accounting office experienced when they sent out the previous 
studies in 1984 and 1997. 

That is, most jurisdictions simply do not separate out the cost of 
providing language assistance, whether written or oral. 

The data that we found does, however, correlate with what the 
findings of the earlier GAO studies were. Particularly the 1984 GAO study 
published in 1986. 

They found roughly two percent -- of the responding jurisdictions, 
roughly two percent of the total elections expenses were providing oral 
language assistance. That's exactly what we found. 

The number hasn't changed. 

The 1. 4 percent sirrply refers to the total -- percentage of total 
election cost for providing oral language assistance on election day. 

You see the range from zero to 30 percent. 

Telephonic language assistance makes up a very small percentage of 
total election costs. Of those that do provide telephone assistance that 
reported, on average it makes up about one half of one percent of the total 
election expenses . 

Again, you see the range from zero to 20 percent. The 20 percent is 
going to correlate, in all likelihood, this is something we need to explore 
a little bit more, it's going to correlate with the smaller jurisdictions 
that have smaller budgets. 

And as far as the cost of providing written language assistance, the 
earlier GAO studies found that roughly seven and a half percent of total 
election expenses went to the cost of providing written language materials. 
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1 Our numbers are actually showing it's a little bit lower. It's 

2 probably roughly consistent with what the GAO found. 

3 On average the jurisdictions that responded to this, which is 

4 approximately 52 percent of all the jurisdictions, reported that five 

5 percent of the total election expenses are spent on bilingual written 

6 language materials. 

7 You see the costs range from zero to 75 percent. 

8 Seventy- five percent is an outlier because you see only four 

9 jurisdictions responded that over 50 percent of their total expenses went 

10 to written language materials. 

11 And that brings us to the conclusion of our formal presentation. 

12 If the commission has any questions. 

13 MR. CHANDLER DAVIDSON: Thank you very much. 

14 Do the commissioners have any questions? 

15 {No oral response. ) 

16 MR. CHANDLER DAVIDSON: Let me ask one preliminary question. 

17 I believe you mentioned that your findings here are preliminary, 

18 there are still questionnaires being returned, and you will finish the 

19 study sometime this summer. And I presume that you'll make a copy of that 

20 finished study available to the commission for inclusion in its record? 

21 

22 DR. JAMES TUCKER: Yes, that's correct. We're in the process 

23 now of continuing to receive responses to the jurisdiction survey. 

24 We are still coding in some of those responses we have. The 

25 universal data we have here is pretty big. That represents roughly 45 

26 percent of all the surveys that were sent. 

27 So we believe that's a fairly representative sample of what you're 

28 going to see. 

29 We don't expect the numbers to change a whole lot. 

30 In addition, one of the bigger tasks that we're going to have is 

31 simply to choose the variables. Again, this is a snapshot. We have 

32 literally thousands of possible variations that we can do based upon the 

33 variables that we're comparing. 

34 The one thing we want to do is integrate the 2000 census data into 

35 this, because we can actually look at percentages by the responding 

36 jurisdictions to determine if there's a correlation between some of the 

37 census data, whether it's population size or limited English proficiency, 

38 by the responses we received. MR. RODOLFO ESPINO: That will allow us 

39 to speak to whether there is a need in that area, and that election 

40 officials are responding to that need. 

41 MR. CHANDLER DAVIDSON: Thank you. 

42 HON. PENNY WILLRICH: I have a question for any of the panelists. 

43 This deals with the issue of literacy. 

44 When you're looking at the data that you're gathering, are you 

45 looking at literacy from a perspective of a voter being able to speak their 

46 native language plus English, and a voter who only speaks monolingual in a 

47 particular language, and whether or not there's a correlation to literacy 

48 as they're looking at voter material and getting assistance? 

49 MR. RODOLFO ESPINO: In the voter survey we did ask a couple 

50 questions that we have not looked at yet related to those questions. 

51 And those questions in particular were asking the respondent to rate their 

52 ability to speak English and to read English. 
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Again, we have not looked at how those, how those responses to that 
question relate to the other questions that we've presented here. 

DR. JAMES TUCKER: One of the other points that needs to be made is 
the categories that we used in the voter survey track the same definitions 
that are used by the census department. We ask the voter to self- 

report whether or not they speak English very well, well, poor, or not at 
all . 

By definition, a limited English proficient voter is anyone that 
speaks English less than very well. 

For any of us that looks at any of our many propositions on the 
ballot in Arizona, you fast understand why that's the case. In 

addition, one of the additional forms of analysis that we perform is to 
compare the data self-reported by the voters and compare it to the limited 
English proficiency data available through the 2000 census. 

MR. RODOLFO ESPINO: A good indication to us too about ability to 
read or write in English is just the language in which the survey was 
conducted. That's something, again, that we want to be looking at. 

MR. NED NORRIS, JR. : The only question I have is, I find it all 
interesting and great information, I was just wondering, the Navajo Nation 
was one of your survey areas, target areas. I was wondering if there was 
any consideration to any of the other tribal entities that are in the 
state, and, in particular, you know, the Salt River or the Fort McDowell or 
the tribes closest to the Phoenix metro area. 

DR. JAMES TUCKER: There were basically a couple considerations that 
went into it. One was the sheer logistics of the operation. 

The thing to the credit of the students, the students here were able 
to recruit over a hundred volunteers at no cost to us at all who went out 
to the polls in Maricopa County. We were looking at precincts where 

we could get the biggest bang for our buck. We did not want to exclude 
Native Americans just by looking at the precinct numbers, you know, the 
number of registered voters. 

We selected Coconino County as a good location because of the large 
numbers of Navajo speaking voters. 

It may be the Maricopa and Pima Indian communities, the numbers, and 
Tohono O'Odham, the numbers may actually vary, but we know based on the 
limited English proficiency data for Arizona that the Native American 
population with the greatest need for language assistance is the Navajo and 
Hopi Nations. 

Coconino County was specifically targeted because 35 percent of all 
Navajo voters in Coconino County indicated in the 2000 census they require 
assistance in voting. 

So it was not designed in any way, shape, or form to exclude any 
communities. It was largely based on getting the biggest bang for 

the buck. 

MR. NED NORRIS, JR. : I understand that. 

I guess my thought was there's a lot of important data that you've 
been able to gather as a result of the survey, and I think if you went to 
some of the other tribes with the same or identical survey you're going to 
assist us in our ability to justify the need for these resources that we 
may not be able to secure at this point within some of the other tribal 
entities here. DR. JAMES TUCKER; I think it's a very good 

recommendation . 
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1 I think one of the things we can pursue is Dave Castillo through the 

2 Intertribal Council of Arizona has been instrumental in helping us with 

3 many portions of this, so perhaps the most logical way to do this is to see 

4 if we can circulate the survey through the ITCA and cover all 19 tribes in 

5 the state of Arizona. 

6 MR. CHANDLER DAVIDSON: I have one other question with regard to one 

7 of your findings that was especially interesting, as I wrote it down, 79 

8 percent of the jurisdictions that you surveyed said they'd provided some 

9 form of language assistance, and the remaining 21 reported providing none 

10 at all. 

11 Is there any way for you to estimate now, or when you further analyze 

12 the data, how many language minority voters live in this 21 percent of the 

13 jurisdictions that provide no assistance at all? 

14 MR. RODOLFO ESPINO: With the data we have right now, no. But our 

15 plan is in the next couple weeks to merge that census data to the 

16 jurisdiction survey results that we have to answer that question exactly. 

17 This was something that Jim and I have been talking about that we 

18 need to do first thing. 

19 DR. JAMES TUCKER: One point that needs to be made about that too for 

20 the record to make it clear. 

21 We do know, we know on the survey project the numbers that correlate 

22 with the respondents, we're able to do that, but we have promised the 

23 respondents, the election officials strict anonymity. 

24 To the extent that over the course of the summer, as we wrap this 

25 project up, if there is particularly good narrative data that might 

26 disclose or otherwise identify the jurisdiction that responded, we're going 

27 to have to suppress that data. Valuable though it might be. 

28 But that's the manner in which we're going to be able to correlate 

29 the census data. 

30 MR. CHANDLER DAVIDSON: I think just the numbers themselves, aside 

31 from identifying the jurisdictions in question will be invaluable 

32 information for this commission to have. 

33 DR. JAMES TUCKER: Certainly. 

34 MR. CHANDLER DAVIDSON: I would like on behalf of the commission to 

35 thank you once again for appearing here. As a sociologist, I would also 

36 like to compliment you on the research that you've done. 

37 If you want to continue to answer some of these questions and you're 

38 running short on money, I'm not going to provide it myself, but I strongly 

39 urge you to contact the Law and Society Section of the National Science 

40 Foundation. This seems to be the kind of research that they would be 

41 interested in. 

42 Thank you again very much. 

43 (Applause. ) 

44 MR. CHANDLER DAVIDSON: We'll resume our hearings at 1:30. 

45 (Brief recess taken. ) 

46 MR. CHANDLER DAVIDSON: Welcome to the afternoon session. 

47 I'm one of the members of the commission. Chandler Davidson. 

48 I'm sitting in for Bill Lann Lee, the chair who had to leave earlier 

49 today. 

50 It's a pleasure to be with you this afternoon, and I'm going to begin 

51 by introducing the panelists who will be giving their testimony. 
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1 And I will begin by introducing Richard Ellis, who is chair, 

2 Southwest Studies at Fort Lewis College. 

3 Dr. Ellis lives in Durango, Colorado. 

4 From 1987 through 1995 Dr. Ellis served as director of the Center of 

5 Southwest Studies at the college. 

6 He has served as director of the Institute of Southwest Studies since 

7 2004. 

8 He is the author, co-author, or editor of seven books, sixteen book 

9 chapters, 21 articles and professional journals. 

10 Dr. Ellis has served as an expert witness in the Cortez and 

11 Montezuma school board. He was an expert for the ACLU and the water 

12 rights case New Mexico v. Emmett. 

13 Our second panelist is Shirlee Smith. 

14 I'll find the bio very quickly. 

15 Ms. Smith, originally from Navajo, New Mexico, speaks Navajo 

16 fluently, has worked with the Bureau of Elections in Bernalillo County, New 

17 Mexico, for seven years. 

18 As a Native American election information coordinator, Ms. Smith has 

19 been responsible for interpreting voting procedures for the urban rural 

20 native people in Bernalillo County. She also coordinates the Sandia 

21 tribal government, Teewa (phonetic) and Carris (phonetic) language 

22 interpreters that are selected and trained. 

23 Lydia Guzman is the policy director of the Clean Elections Institute. 

24 She is based in Phoenix. 

25 She has more than 15 years' experience with voter registration, Get 

26 Out The Vote campaigns. She was Arizona state director for the Southwest 

27 Voter Registration and Education Project. 

28 Prior to that was the director of voter outreach for the Arizona 

29 Secretary of State. 

30 Ms. Guzman was a clean elections candidate for Senate in 2004. 

31 

32 Adam Andrews is an executive assistant of the chair and vice 

33 chair of the Tohono O'Odham Nation. 

34 The Tohono O'Odham Nation is comparable in size to the state of 

35 Connecticut. Its four noncontiguous segments total more than 2. 8 million 

36 acres, at an elevation of 2674 feet. 

37 Within its land the Nation has established an industrial park located 

38 near Tucson. Tenants of the industrial park include Caterpillar, the maker 

39 of heavy equipment; the Desert Diamond Casino, an enterprise of the 

40 nation; and a 23-acre foreign trade zone. 

41 Next is John R. Lewis, who is the executive director of the 

42 Intertribal Council of Arizona. 

43 The Intertribal Council of Arizona was established in 1952 to provide 

44 a united voice for tribal governments located in the state of Arizona and 

45 to address common issues of concern. 

46 On July 9th, 1975, the council established a private nonprofit 

47 corporation under Tribal Council of Arizona, Inc. , under the laws of the 

48 state of Arizona to promote Indian self-reliance through public policy 

49 development. ITCA provides an independent capacity to obtain, analyze, and 

50 disseminate information vital to Indian community self -development . 

51 The members of ITCA are the highest elected tribal officials. 

52 Tribal chairpersons, presidents, and governors, these representatives are 
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1 in the best position to have a cort^jrehensive view of the conditions and 

2 needs of the Indian communities they represent. 

3 As a group the tribal leaders represent governments that have a 

4 shared historical experience. Consequently, the tribes have a common 

5 governmental status as well as similar relationships with federal and state 

6 governments. 

7 Next is Daniel Ortega, who's a partner of Roush, McCracken, Guerrero, 

8 Miller & Ortega. 

9 He practices -- his practice concentrates on serious personal injury 

10 and wrongful death cases. 

11 He serves on the board of directors of the National Farmworkers 

12 Service Center, and Los Abogados, Hispanic Bar Association. He has 

13 also served on the board of directors of the Mexican-American Legal Defense 

14 and Education Fund, National Council of La Raza, the Arizona Trial Lawyers 

15 Association, Valley of the Sun United Way, Arizona State Alumni 

16 Association, Chicanos For La Causa, Incorporated. 

17 I skipped and will now go back to Rogene Calvert, an old friend from 

18 my early Houston days. 

19 Rogene G. Calvert is a native Houstonian of Chinese descent, who has 

20 been involved in the non-profit field for almost three decades. 

21 She has worked for the Community Welfare Planning Association, United 

22 Way of Texas Gulf Coast, and served as the first executive director of the 

23 Child Abuse Prevention Network. 

24 Ms. Calvert was the founder and interim executive director of the 

25 Interethnic Forum and served as the first executive director of the Asian 

26 Pacific American Heritage Association. 

27 She is now serving in Houston, Mayor White's administration, as 

28 director of personnel and volunteer initiatives program. 

29 And our last presenter is Paul Eckstein, partner of Perkins, Coie, 

30 Brown & Bain, PA. He's worked on redistricting cases in Arizona for 

31 the last three decades, and his law practice's areas of emphasis include 

32 civil litigation, including appellate, media law, political law, Indian 

33 law, gaming antitrust, and alternative dispute resolution. 

34 Mr. Eckstein is a regional vice chair of the Lawyers' Committee. 

35 He is currently on the board of directors of Arizona Town Hall, and 

36 is the former president of the Arizona Center for Law in the Public 

37 Interest. 

38 I'll begin by asking Mr. Ellis to give his presentation. 

39 And just so we understand the procedure here, I will ask each person 

40 to give his or her testimony, and then after everyone has presented, the 

41 members of the commission will ask you questions. 

42 Mr. Ellis. 

43 MR. RICHARD ELLIS: Mr. Chairman, members of the commission, is that 

44 better? I'd like to think that I was invited to be here because of my 

45 brilliant scholarship and brilliant performance in the classroom, but, 

46 alas, that is not the case. 

47 I was asked to be here because I served as an expert witness on what 

48 we call the Cuthair case, which was a case filed by a number of Ute tribal 

49 members, Ute Mountain Ute tribal members, against the Cortez -Montezuma 

50 county school board. 
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1 Because the school board used at large elections as an effective 

2 technique of disenfranchising or at least disempowering Ute Mountain tribal 

3 members. 

4 I was asked to keep my coiranents to five minutes, and told my students 

5 that yesterday, and they bet me that I couldn't do it. 

6 But I'll -- 

7 MR. BILL LAHN LEE; We're betting on you. 

8 MR. RICHARD ELLIS: I was asked to summarize, I guess, what I had 

9 uncovered in the Cuthair case, and was asked by the attorney for ACLU to 

10 look at attitudes in Cortez, Colorado, and Montezuma County, but to go back 

11 a little bit and try to give a historic perspective to attitudes toward 

12 American Indians in the state of Colorado. 

13 And I work in that field, so I wasn't surprised at what I found. 

14 It is a long and sad record, but as a former New Mexican having 

15 worked in New Mexico history, I know the record is bad there. And Arizona 

16 and other western states are the same. Colorado had its origins in 

17 the gold rush in 1859, and Coloradians, at least the first Whites who went 

18 out there, were trespassers on federal land, and knew it, and so what they 

19 wanted to do was find a way to acquire title to that land and move Indians 

20 out. 

21 And they persisted in that attitude through the 19th century, 

22 attitudes that perhaps best are expressed by a quote or two, 

23 This came after a failed effort on the part of the United States 

24 government to buy land from the Utes who owned the western two thirds of 

25 Colorado. 

26 This is from the Boulder News, Boulder, Colorado, newspaper. 

27 The Utes would not resign their reservation. So the fairest portion 

28 of Colorado and some of the richest mining country is closed to settlement 

29 unless it be settled by force of arms. So settled we believe it will be 

30 and should be. An Indian has no more right to stand in the way of 

31 civilization and progress than a wolf or a bear. 

32 By the latter part of the 18th century, the newspaper editorials in 

33 Colorado picked up literally what became the chant in print, the Utes must 

34 go. 

35 And you find that expressed in virtually ail of the newspapers in 

36 Colorado. 

37 An attitude that is supported by the memorials to the territorial 

38 legislature, by petitions from the governor. It is the attitude of 

39 Colorado. 

40 And ultimately they effected that desire with the exception of a 

41 narrow strip of land on the New Mexico-Colorado border, that is today the 

42 home of two reservations, initially one, but then later split. 

43 The Southern Ute Reservation and the Ute Mountain Ute Reservation. 

44 The Ute Mountain Ute reservation is located in the western part of 

45 that stretch of land. It is in Montezuma County, just south of the 

46 community of Cortez. 

47 And by the second half of the 20th century, Ute Mountain Ute children 

48 began to enter the school system in Cortez, Colorado. 

49 One of the things we did was to try to sample public opinion by use 

50 of the newspaper. A small town newspaper is usually an effective gauge of 

51 the attitude of the community. And in the 1940s, there are jokes, 

52 for example, about Sambo and Rastus. There's the use of, quote unquote. 
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1 nigger talk. And virtually no mention of Ute Indians in the newspapers, 

2 until they began to acquire f\mds from gas and oil and from the claims case 

3 against the United States government. 

4 And it was only then that they began to become important . 

5 And as the school superintendent in 1956 said: Gee, now that the Utes 

6 are getting some money, we need to pay attention to them. 

7 The newspaper through the remainder of the century and into the 

8 beginning of this century expressed attitudes opposing tribal sovereignty, 

9 opposing Indian voting, opposing the Navajo Indian irrigation project 

10 because it would give cheap water to Indians. 

11 It is a community that as late as 1968 had the county clerk seeking 

12 an opinion from the Attorney General, she failed, but she sought an opinion 

13 that Indians residing on reservations should not be allowed to vote. 

14 It's a community that in the 1980s saw two White men kill a 78-year- 

15 old Ute that was asleep in the county, in the city park, and nothing 

16 appeared in the newspapers until a nurse in the hospital who happened to be 

17 married to a jailer -- a daughter of the jailer and married to a state 

18 patrolman let the news out. And only then was an investigation undertaken. 

19 The DA chose not to prosecute even though they had a confession from 

20 the two perpetrators, 

21 So this is an attitude that purveys at least Montezuma County and 

22 extends over into my county to the east. 

23 We continue to see anti-Indian attitudes. 

24 When I did the research in the Cuthair case and went through the 

25 newspapers, I wanted to hire two of my best students, and they declined 

26 because they were from Cortez, and they were preparing for teaching jobs, 

27 and if anybody learned that they had helped me in the research, they knew 

28 that they would not be employed. 

29 And so, I know that we're dealing with contemporary issues, but it 

30 seems to me that something of a historic background is useful. 

31 And I may have missed five minutes, but I came pretty close. 

32 MR. CHANDLER DAVIDSON: I would call it a draw, that bet, between you 

33 and the students. 

34 Thank you very much. 

35 Mrs. Smith. 

36 MS. SHIRLEE SMITH: Good afternoon. 

37 Members of the commission, can you hear me? 

38 Excuse me for my cold, but my name is Shirlee Smith, and I am Navajo, 

39 and originally from Navajo, New Mexico, and I moved to Albuquerque, New 

40 Mexico. 

41 And I work for Bernalillo County as a Native American election 

42 information program coordinator. And just recently my title was changed to 

43 voting act coordinator. 

44 First of all, I would like to just talk about myself a little bit. 

45 And then I'll go into the consent decree that we're under. 

46 First of all, when I came to, as I was growing up, we moved around, 

47 and my first language was English. And as I grew up, I went into -- I 

48 learned my Navajo language. 

49 My reading, my writing, my speaking, and my background is mainly 

50 accounting, but when I came to Albuquerque, I came across this position. 

51 
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And it was interesting, because I never had expertise or 
experience in an election. And when I applied for it, I got it. I 

Cciiue down to the county, and the position was given to me. They told 

me that here's this position. This position, we don't know what we're 
going to do with it, but you handle it from here. So I took on this 

position, went out to the rural areas, which are the Native Americans. 

They have four tribes, reservations that are in this county. We have 
the Laguna Reservation, the Navajo Reservation, the Isleta Pueblo 
Reservation, and Sandia Reservation. 

And when I went out to go visit them, to start finding out and give 
them the information of the election, I had to start from the bottom with 
our Native Americans. None of them didn't know anything about election, 
how to vote, what kind of document is needed. A lot of it was, you 

know, rumor. And I had to gain my trust with the Native Americans. 

What are you doing here, is what I always got. And I had to start 
from the bottom. 

And the negative attitudes that they had toward the election was -- 
all of that, I had to turn that around and more like educate our people on 
the election process. 

It was sad because a lot of elderlies that I listened to had tears 
r\mning down their eyes and saying that, you know, we didn't know about 
Lhis, we didn't know we were a part of this. 

We have people come out here to spring documents and say you have to 
go, and we don't know anything about it, we just, we just vote. 

So that was where I started from. And start educating the elderlies. 

And telling them that the positive part of it, to put aside the 
politicals and stuff on the side and teach them the procedures and how 
their voices can be heard. 

As far as funding, how they're living, what kind of changes they can 
make just by voting. 

And all of that had to be taught to our people. 

And then I started going into schools, younger generations. And a 
lot of it was, you know, what elderlies said, how it was brought down. 

So even that had to change. 

As I was going through this whole thing, a lot of our language was an 
unwritten language. Especially with our Pueblos. They don't want it 
written. They would rather have it interpret. 

So in the election process, a lot of words in there, we don't have 
words for them. 

And we had to come up with words. We had to come up with identifying 
the position by explaining what the individual did or does or their 
responsibility is. 

So an elderly, when you're interpreting, you practically have to 
explain what that individual or what that candidate position is, what their 
responsibility is. 

A lot of the written and writing stuff had just recently come about 
onto the reservations, because of the board. We had code talkers back 
then. So that's where our writing started, and that's where our reading 
started. 

So we didn't have words. 

We don't have words for the elderlies. 
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1 We had to, you know, to interpret things became longer and time 

2 consuming. And now we have colleges that are going into courses that 

3 are, you know, they're learning how to read and write. 

4 It's sad to hear, you know, they sound good, they sound like they're, 

5 you know, real good in their language. 

6 But sometimes you ask them more, and they won't know what you're 

7 saying. They don't even know what they're saying. 

8 So it's kind of sad. 

9 But the people are all at a different level with the Voting Rights 

10 Act being in place. There's a lot of teaching. To have, you know, 

11 I'm looking forward to seeing the act reestablished for the people, 

12 because it's time consuming to teach the people the process of the 

13 election. So at the people's level, that's how it is. 

14 Then when I'm working within the election office, I hear a lot of 

15 these changes happening. Policies, bills that are being passed, 

16 identification, all these other things that are coming about. 

17 And to say that this is ending or it's not going to be renewed, I 

18 wonder about our people, who's going to interpret for them. 

19 What's going to really happen. 

20 You know, that's what I'm looking at. 

21 I would like to see this reauthorized for our people, for all the 

22 Native Americans that are, you know, needing the language assistance in 

23 their area. 

24 It's really touched my heart to see our people, not knowing what the 

25 process and how much their voice can be, it's important to them, and it's 

26 important to us, and will make a difference, that they can make a 

27 difference. That's the way I look at it. 

28 And we also, the county is also 293,000 voters, is what we have in 

29 our county. We have four tribes that are living there. 

30 I think that's it. Thank you. 

31 MR. CHANDLER DAVIDSON: Thank you very much, Ms. Smith. 

32 Commissioner Buchanan has to catch a plane very shortly, and he has 

33 asked to have a few minutes before he leaves, and we're pleased to give 

34 that to him. 

35 HON. JOHN BUCHANAN: I express my final appreciation to our 

36 distinguish commissioners, regional commissioners, and to all of the 

37 panelists, both those that we have heard and not yet heard. I look forward 

38 to reading and/or hearing your testimony in the future. And I think 

39 this visit to Phoenix has been invaluable to the commission. 

40 We appreciate very much your contribution and your presence here. 

41 Please forgive me, when I leave you, it will be with great regret, but I'll 

42 be listening for and reading about your testimony. Thank you. 

43 MR. CHANDLER DAVIDSON: Thank you, commissioner. 

44 {Applause. ) Mrs. Guzman. 

45 MS. LYDIA GUZMAN: I don't know if I need a microphone. I've been 

46 told that my voice carries. 

47 Again, my name is Lydia Guzman. I thank you very much for taking the 

48 time to listen to our testimony. 

49 I come here wearing several hats. 

50 One of them is indeed with LULAC. I'm also the district director for 

51 LULAC, district one, which encompasses the areas of Kingman, all Maricopa 

52 County, and a lot of the rural areas in Yuma and Yuma County. 
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1 So we have a lot of folks that this definitely affects as well in the 

2 Latino community. I wanted to share with you my experience with 

3 doing voter registration. 

4 I started off as a teenager conducting voter registration drives, 

5 knocking on doors and helping to eir^wer communities in some of the small 

6 suburban communities in Los Angeles County where we had a high number of 

7 Latinos living in an area where we didn't have representation. 

8 This is years of movement. However, in doing the voter registration 

9 drives, and knocking on doors, and asking people to register to vote, it 

10 was a true blessing to see that the voter registration forms in L. A. 

11 County were bilingual. 

12 They were bilingual. 

13 And so it tremendously helped because a lot of folks in asking for 

14 that information, sometimes they liked to fill out the forms themselves and 

15 see what it is that they're actually filling out and signing. 

16 And that really helped a lot to empower communities like that. 

17 Now, in working that way, I was doing this as a teenager as a 

18 volunteer for an organization called Southwest Voter Registration Education 

19 Project, who has been empowering Latino communities for years and years in 

20 the southwestern region. 

21 And their motto and their emblem has always been Su Voto es Su Voz. 

22 Which in Spanish, that's the way it's always been, it translates to your 

23 vote is your voice. 

24 Okay. But the fact that it's in Spanish is only symbolism of the 

25 fact that they can go to the polls and Latino communities can go to the 

26 polls and they can receive information in Spanish because they're going to 

27 voice their vote in Spanish. 

28 They do have a vote, the Latino citizens. The U. S. citizens have a 

29 vote indeed. Through the course of doing voter registration drives, 

30 I remember after Proposition 187 in California so many people that didn't 

31 have the power of the vote started applying for citizenship. 

32 More people became citizens, more people applied for citizens, for 

33 citizenship in the following two years, after Prop 187 in California, than 

34 in the previous 30 years, that of course there was a huge backlog, and 

35 everybody knows the history of what that backlog created. However, 

36 what that did is that empowered a lot of Latinos in the state of Arizona to 

37 say this isn't going to happen to us again. We have mean spirited 

38 propositions that are attempting to hurt us in every single way, when it 

39 comes to areas that are grave concern to us, in areas of education, in 

40 areas of housing, in so many different programs, that we need to step up to 

41 the plate and we need to go to the polls. 

42 And of course that increased the number of Latinos that were 

43 registering to vote. Again, thank goodness that it was bilingual. 

44 Bilingual and there was assistance. 

45 And even though we -- I saw problems. I remember my aunt, for the 

46 first time in California, this was a few years back, when she went to the 

47 polls, she called me right after she voted, and this was in Palmdale, 

48 Palmdale, California, and she said, you know, I was so humiliated, I 

49 voted, but I tell you what, I voted biting ray tongue. 

50 I asked her why. 

51 She said, well, because I asked for assistance in Spanish, and 

52 because I heard them say, they may not know that I can understand, I may 
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1 not feel comfortable speaking it, but they said: I'll bet you she's 

2 illegal. 

3 

4 Okay . 

5 So it broke her heart. 

6 I said this is why you need to continue to go vote. You need 

7 to continue. 

8 She was so heartbroken by this. 

9 Her original intent was never to go back to the polls. She 

10 doesn't want to be mistreated this way. The fact that she was mistreated. 

11 And this is only symbolism of why we need also more bilingual workers 

12 at the polls. 

13 But, but just, in continuing to do this work, and I am trying to do 

14 this in chronological order so you can see how this is slowly affecting and 

15 the problems continue to exist throughout the years. Coming here to 

16 Arizona, again, doing voter registration with different projects and 

17 working with several different organizations, I found myself being hired 

18 by Secretary of State Betsy Bayless, who you heard testimony from Alberto 

19 Olivas, he had the position before I did. 

20 And she was the first Secretary of State in Arizona to ever create 

21 such a position to have a voter outreach person covered under this 

22 provision that had to be bilingual. 

23 And I applaud her effort for doing this. 

24 You know, she allowed the person in this position, and Alberto and 

25 myself, to go out into the communities. 

26 Now, in doing so, one of our primary duties as a voter outreach 

27 director was also to conduct town hall meetings in different communities of 

28 Arizona on the different ballot initiatives. In doing so, everything, of 

29 course, was bilingual. 

30 I am so thankful that we had bilingual folks in the different 

31 counties that were able to assist in the Navajo Reservation, when it came 

32 to areas like Fort Defiance, Kayenta, Chinle, and all of the Native 

33 American communities, because without them, and they were covered, their 

34 positions are covered under this provision, without them, I don't think 

35 that I could have effectively shared the information so that they could 

36 make a conscientious decision on the different ballot initiatives. 

37 Especially in that election where we had initiatives that were 

38 affecting the Native American community, three different gaming 

39 propositions, they had a lot to win or lose. 

40 And in moving right along in time, there was recently a proposition 

41 that would have closed a county hospital. 

42 A county hospital locally here that would have closed services to so 

43 many folks in Central Phoenix, majority Spanish speaking, a lot of low 

44 income. 

45 And this was, even though it was a county election, the folks that 

46 stood to lose the most were the folks that this hospital serviced. 

47 Many of these folks were registered voters. However, they were 

48 monolingual Spanish. 

49 The importance of bringing out this message --at this point I was 

50 the state director for Southwest Voter Registration Education Project. 
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1 At this point so much information came out in Spanish to allow the 

2 information to the voters saying your county hospital, the one that 

3 services you the most, is about to be shut down. Come to the polls. 

4 Those are the small elections that the Latinos stand to lose the 

5 most . 

6 We lose so many programs on the local level, even though, you know, 

7 the presidential elections, they bring in a lot of folks, they do a lot of 

8 commercials, they do a lot of everything bilingual, and they have the money 

9 to do so. 

10 However, in the smaller elections when the Latinos have so much to 

11 lose, we lose so many wonderful programs, like for school programs, bond 

12 elections. There's not a lot of money put into that. 

^3 Because of those small bond elections, maybe we have counties that 

14 consolidate their polling places, so where you vote in one place in one 

15 election will definitely change, and it's because of the consolidated 

16 voting place. If it's not in Spanish, what's going to happen is that so 

17 many folks in the areas where these programs are going to be lost, if they 

18 don't get the voters out, they're going to lose those voters anyway. 

19 Recently, of course, in my bio, when you read, I did run for the 

20 Senate --I know I have one minute left --I wanted to share with you this. 

21 My mother, my mother voted for the first time this election. 

22 She had an opportunity and she was very blessed to vote for the first 

23 time in voting for me. Okay. 

24 And it was wonderful. However, it was a terrible experience at the 

25 same time. 

2€ She voted at the Dreamy Draw legislative district ten. There were no 

27 bilingual assistants outside. I stood outside, outside the limit, and I 

28 explained to her how she was, you know, how to effectively vote for a 

29 candidate, in connecting the arrows, just, you know, we do have a mark 

30 system and we have to connect the arrows, and I thought I did a wonderful 

31 job explaining to her for the first time. 

32 I forgot one important thing. So when she went in there, she was 

33 lost. 

34 The poll workers, they didn't deny her the right to vote, but they 

35 did deny her the opportunity of being properly instructed in how to vote. 

36 It was a terrible experience for her. She was heartbroken because 

37 she thought maybe her vote didn't count. Simply because there were so many 

38 other candidates on there that she wasn't sure whether or not to vote. 

39 She never heard of them, and we had so many justice candidates on 

40 there that she never heard of. 

41 So she was wondering if I vote yes, if I vote no, when you vote would 

42 you do more harm than good. If abstaining from voting, will her entire 

43 ballot be tossed out. 

44 So I forgot to give her those instructions, so she was heartbroken 

45 thinking that her vote didn't count. 

46 For so people like my mom, I'm asking that we continue to extend and 

47 to reauthorize. Like my mom, there are so many cases. And for all of 

48 those folks that are going to apply for citizenship as a result of this 

49 passage of Prop 200, Prop 200 will disengage so many voters because of the 

50 new ID requirements and because of the new strenuous, not only iD 

51 requirements, but the citizenship requirements that are going to be imposed 

52 on the voters. Our Latino voters stand to lose so much. 
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1 I'm very concerned about this not being reauthorized. 

2 I'm very concerned that we're going to lose, where we call ourselves 

3 the sleeping giant that is awaking, if we don't have this reauthorized, 

4 this is just like giving that sleeping giant a sedative. 

5 Thank you . 

6 MR. CHANDLER DAVIDSON: I'm going to take a couple of our speakers 

7 out of order, because they are both going to be addressing an issue from a 

8 different point of view, as I understand it, and I think it would benefit 

9 the commission to hear both of them give their points of view, and then for 

10 us to be able to ask them questions before at least one of them has to 

11 leave. 

12 And so with your permission, I will ask Mr. Ortega to present his 

13 views. 

14 MR. DANIEL ORTEGA: Thank you very much. 

15 I appreciate this opportunity to come before you today, and 

16 especially to give you an opportunity to deal with the reauthorization of 

17 the Voting Rights Act, and for taking me out of turn. 

18 I thank all of you. 

19 First, my name is Daniel Ortega. I'm an attorney here in Phoenix and 

20 have been practicing law for approximately 28 years. I say approximately 

21 because I haven't gone beyond 28. 

22 I don't want to say 40 like Paul here. 

23 Approximately 28 years, and having in that time handled a variety of 

24 cases involving election law as well as issues related to the Voting Rights 

25 Act. 

26 I've specifically handled over a dozen election cases in my career. 

27 I have been involved in both the redistricting legislative and 

28 congressional district cases. 

29 I was also co-counsel to Paul, with Paul Eckstein, on a lawsuit that 

30 was brought against a high school district, Phoenix Union High School 

31 District, asking to split up the districts. And we were successful 

32 in doing that. 

33 Currently I am Arizona counsel on the legal challenge against 

34 Proposition 200, along with MALDEF, who is also here. 

35 In the redistricting cases that come around every ten years, I've 

36 represented Congressman Ed Pastor in the first one back in 1990. This time 

37 I represent Congressman Ed Pastor as well as the Hopi Tribe. 

38 Currently that litigation is underway, and I am representing the Hopi 

39 Tribe. 

40 I'm a member of the national council and also board of directors. 

41 I'm a member of the National Farmworkers Service Center board, as well as 

42 Hispanic Bar Association board here in Phoenix, Arizona. 

43 If ever there was a time in the history of Arizona to reauthorize 

44 VRA, it is today. There has never been the onslaught of legislation 

45 and actions taken that affect voting ever in the history of Arizona as 

46 what's occurred in the last year. 

47 And it started with the license the voters gave the legislature of 

48 this state in approving Proposition 200. 

49 Proposition 200, as you know, under sections three, four, and five 

50 deal directly with changes to the election laws regarding new requirements 

51 for registration as well as new requirements for voting. 
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1 But because they did it so poorly and the drafting was so bad, they 

2 had to figure out a way to fix it. 

3 They attempted to fix it. Luckily we have a governor who chose to 

4 veto the bill when they tried to fix Prop 200 and sections three, four, and 

5 five. 

6 The problem is we don't know how long this governor will be there. 

1 And we'll continue to need the protection of justice and pre-clearance with 

8 regard to the changes that I believe will be made by this reactionary 

9 legislature in the future. 

10 I always want to -- last week I heard the governor talking. She told 

11 a group of us that she was going to veto the bill dealing with the changes 

12 in the election laws to try to fix Prop 200. 

13 

14 And she said that the bill was on its way to her office and she was 

15 going to get her veto stamp out to make sure it was vetoed. She also 

16 said something very interesting. 

1’7 She said this is the legislature that's also going to get rid of the 

18 Equal Employment Opportunity office for the state of Arizona. There 

19 are only two states in the whole country who don't have ESO offices, and 

20 they are Alabama and Mississippi. 

21 This state wants to join that group of people. 

22 If ever there was a time for the Voting Rights Act to be authorized 

23 and Section 5 be directly applied to Arizona, it is now, folks. 

24 We're talking about legislature that believes in English only. 

25 We're talking about legislature that doesn't believe in bilingual ballots. 

26 We're talking about a legislature that's trying everything in its 

27 power to disenfranchise a segment of voters primarily which are the 

28 Hispanic community and the Native American community. We definitely 

29 and unequivocally need the protection of the Voting Rights Act, and in 

30 particular Section 5. 

31 I know that my colleague Paul is going to speak to the contrary with 

32 regard to Section 5 and its application, and I recognize the debate that 

33 exists about how the Voting Rights Act has benefitted the Republicans. 

34 I would be dishonest if I didn't tell you that. But there has to be 

35 a balancing. The balance has to weight in favor of people of color and the 

36 minority communities who have historically been disenfranchised from the 

37 electoral process and but for the Voting Rights Act would not have had the 

38 gains that they had over the years to ensure that people of color can elect 

39 candidates of choice. We have made unbelievable strides in 

40 legislatures across the country, in city councils across the country, in 

41 the Congress across the coiintry, all because of the Voting Rights Act. 

42 Has it benefitted the Republicans? Yes, it has. I will not tell you 

43 that. 

44 So the Democrats argue that we're better off without Section 5 

45 jurisdiction and allowing the process to take care of itself and elect more 

46 Democrats because the policies that come out of legislature and the things 

47 I'm complaining about this legislature could be taken care of at that 

48 level. 

49 But what that really says is that we should take the chance to be 

50 elected, Hispanics and Native Americans. 

51 That would be the cost to assure that more Democrats get into the 

52 legislature. 
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1 Before the Voting Rights Act, Democrats didn't take care of Hispanics 

2 and Native Americans. 

3 It took the Voting Rights Act to do it, and I urge you, I urge you 

4 now is the time to reauthorize the Voting Rights Act, to please remember 

5 Chat we're dealing with an environment that is hostile to people of color. 

6 They color it with an anti -immigrant code. It is nothing but a code. 

7 It is primarily in this state anti-Mexican. 

8 And it's going to spill over into our voting laws, and we need the 

9 Voting Rights Act to protect us. 

1 0 Thank you . 

11 MR. CHANDLER DAVIDSON: Thank you, Mr. Ortega. 

12 Mr. Eckstein. 

13 MR. PAUL ECKSTEIN: Thank you very much. 

14 Chairman, members of the commission, my name is Paul Eckstein. 

15 As my good friend Dan said, I have been a lawyer here for 40 years. 

16 I have worked on a number of election cases like Danny, written 

17 initiatives, indeed opposed the first attempt at English only in 1988. 

18 As Dan said, he and I and a lawyer from the Legal Defense Fund 

19 brought an action under Section 2 in the early 1990s, I think it was 1990, 

20 to force the Phoenix Union High School District to elect its board members 

21 by district, rather than at large. 

22 Prior to that board members had been elected at large, and even 

23 though at that time I think approximately 30 percent or 40 percent of the 

24 students were members of one minority group or another. Latinos or African- 

25 Americans, I think there had only been one or two African-Americans and/or 

26 Hispanics that had been elected to the board. 

27 Since that time with districts, a number of African-Americans and 

28 Hispanics have been elected to the Phoenix Union High School board. 

29 I point that out because that action was not brought out under 

30 Section 5. That was brought out under Section 2. 

31 One of the things that I would like to stress is that in my belief 

32 Section 2 and the 14th Amendment are sufficient tools to deal with the 

33 issues that are before a number of states, including Arizona, today. 

34 I have worked on several Congressional and legislative redistricting 

35 actions. 

36 As the chairman said, one in the 1980s, I think 1982, and one that 

37 started in 2001, and is still going, and may be going until I retire from 

38 the practice of law. 

39 Indeed we have an appeal in that case before the Arizona Court of 

40 Appeals next Tuesday. 

41 We have, as you may know, a different kind of law in Arizona that it 

42 was adopted by initiative, an amendment to our constitution, that provides, 

43 number one, that an independent redistricting commission do the 

44 redistricting; number two, that the commission meet six particular goals, 

45 one of which truly is unique, that is the favoring of competitive 

46 districts. I am, as the chairman noted, a member of the national 

47 board of the Lawyers' Committee and a regional vice chair, and I need to 

48 say right up front that it's very generous of the Lawyers' Committee to 

49 invite me to be a participant here, knowing that my views are different 

50 than I suspect the majority and maybe everyone connected with the Lawyers' 

51 Committee except for me. 
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1 I have this view based on 30 years of experience in the trenches, and 

2 I would like to share that with you. 

3 I want to make five points. 

4 The first point is that I seriously question the necessity and wisdom 

5 of renewing Section 5 of the Voting Rights Act of 1965. 

6 I do not question that when it was adopted in 1965 Che Voting Rights 

7 Act was necessary. I do not question that in the 1960s, '70s, and 

8 '80s the Voting Rights Act of 1965, in particular Section 5, were used 

9 effectively to elect members of minority groups, African-Americans in the 

10 south. Latinos in Texas and Arizona and California, and perhaps other 

11 states, New Mexico certainly. 

12 I suspect that the panel and the staff of the panel is well aware of 

13 a law review article that appeared in Che October 2004 issue of the 

14 Columbia Law Review authored by Samuel Issacharoff, and it's entitled Is 

15 The Voting Rights Act a Victim of Its Own Success. 

16 I don't have time to reiterate the arguments, and I couldn't 

17 reiterate them as well as the author, but I want to go on record as saying 

18 I subscribe to the positions taken by the professor in that article. 

19 He asks the question, comparing the situation of African-Americans in 

20 New Jersey, which is not covered by Section 5, and Georgia, which is 

21 covered by Section 5, asking why the African-Americans in that case in 

22 Georgia should not enjoy the same rights to form cross political 

23 connections as African-Americans in New Jersey. 

24 I ask a slightly different question. 

25 That is, if this Section 5 is so good, with states like Georgia and 

26 Alabama and Mississippi and Texas and Louisiana and somehow Alaska and 

27 Arizona, why is it not adopted at the national level? If it is really that 

28 good, why not adopt it at the national level. 

29 I think I ask the question, the answer is in part we know why it 

30 isn't, because politically that just wouldn't happen. It can't happen. 

31 The second point I want to make is that Arizona should never have 

32 been added to the list of states covered by Section 5 of the Voting Rights 

33 Act when it was added in 1975 Arizona was added in 1975 because of an 

34 amendment that Congress had adopted that said a voting test included the 

35 fact that ballots and other information were not made available in the 

36 language in which five percent of the people, other than English, five 

37 percent of the people spoke. 

38 To wit, Spanish. 

39 And in a state where more than 50 percent of those who were 

40 registered to vote -- were not registered to vote, are those who were 

41 eligible to vote, did not vote in the presidential election. 

42 Arizona was such a state, in 1975. 

43 But Arizona is not such a state today. 

44 I don't deny there are innumerable injustices that go on every day in 

45 this state. There are major and minor slights, and they need to be 

46 dealt with. 

47 Oftentimes through the courts. Sometimes through the political 

48 process. 

49 But Section 5 is too blunt a tool, too blunt an instrument to deal 

50 with those kind of acts. What fine company Arizona has, states in the 

51 old Confederacy. 



292 


67 


1 I ask, where is Arkansas, where is Tennessee, where is North 

2 Carolina, where is Virginia. 

3 Arizona has had, under the Voting Rights Act, and if there's any 

4 question about it, I certainly subscribe to the notion that federal law, 

5 whether it's in the Voting Rights Act or not, ought to make absolutely 

6 clear that ballots are provided in other languages. 

7 Maybe the five percent threshold ought to be lowered. 

8 I certainly support that . 

9 And I think that if one does that, one solves the problem that 

10 Section 5 is designed to do. Oliver Wendell Holmes said a hundred 

11 years ago that when the reason for a rule ceases to exist, the rule ought 

12 to cease to exist. 

13 That's where we are, at least in Arizona, and I submit, based on ray 

14 knowledge, the nation, 

15 The third point I want to make is that Section 5 creates an 

16 incredible burden, an incredible burden on the states and other 

17 jurisdictions that have to deal with it. The burdens are cost and time. 

18 Every time one goes to a particular county that is responsible for 

19 redrawing district lines, one is met with the argument, it's going to cost 

20 us a whole lot of money to redraw those precinct lines, and we don't have 

21 enough time to do it, even though the argument is made in January for a 

22 November election. 

23 I face that argument time and time again. And I almost believe it. 

24 I know they have the time to do it, but I also know that the 

25 costs are incredible. 

26 Every single precinct line change in Arizona has to go to the Justice 

27 Department to be pre-cleared with Section 5. 

28 That is an enormous waste. 

29 I haven't tried to add it up, but it wouldn't shock me if there's $5 

30 million in salaries and computer time that is spent this date to try to get 

31 precinct lines cleared by the Justice Department. That is a waste. 

32 Fourth point is that Section 5 is subject to manipulation. 

33 It's subject to manipulation by the bodies responsible for redistricting. 

34 It's subject to manipulation by the Justice Department. And 

35 it's subject to manipulation by incumbents that use Section 5 to justify 

36 understandably increasing people who are favorable to them to make sure 

37 they get elected. 

38 As far as bodies responsible for redistricting, we see in the 

39 legislative redistricting a special case of that where the Justice 

40 Department and the expert hired by the Justice Department in federal court 

41 approved 55 percent of voting age Hispanics in district 14, and when the 

42 independent redistricting coiranission got a hold of it, it was boosted to 58 

43 percent. 

44 Fifty-five percent was sufficient. Fifty-eight percent was put in, 

45 and as a result they couldn't meet the competitive goal as required by the 

46 Arizona Constitution. 

47 Final point I want to make is that Section 5 was designed as a 

48 temporary measure. 

49 It was voted on again -- first voted in 1965, voted on again in 1982, 

50 extended for 15 years in 1982 to 1997 

51 And then sunsetted in 2007. 

52 That's why we're here. 
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1 I realize in Washington the temporary often have a way of becoming 

2 the permanent. 

3 But it not ought to become permanent without good reason. I 

4 think, I truly believe based on my experience in the trenches that Section 

5 2 of the Voting Rights Act, which is not up for renewal, should be kept in 

6 the act at all costs, and the 14th Amendment are sufficient tools to allow 

7 protection of minority voting rights in Arizona and in the United States. 

8 Thank you very much. 

9 MR. CHANDLER DAVIDSON r Thank you, Mr. Eckstein. 

10 Now I will give the commissioners a chance to ask both Mr. Eckstein 

11 and Mr. Ortega questions. 

12 HON. REBECCA VIGIL-GIRON : Mr. Eckstein, I'm president of our 

13 National Association of Secretaries of State. I'm from New Mexico. 

14 And a few years ago, just before we passed the Help America Vote Act, the 

15 Justice Department, of course, identified 37 states throughout the United 

16 States that have very high language minority populations. 

17 And basically telling all of us. New Mexico already translating into 

18 Navajo and Spanish, all of our election materials, but telling the other 36 

19 states you must translate into those languages where you have five percent 

20 or more of one minority population or another language-wise. 

21 Well, 36 states, more or less, said, oh, no, we can't, we can't do 

22 it, we want an exemption until 2007. 

23 Back then I didn't realize why they wanted to wait until 2007, until 

24 I was invited and brought up to speed with what was going on today and next 

25 year and the year after that. The reason why we need to reauthorize 

26 is because they will not do it on their own. 

27 They will not translate on their own. 

28 Not because there aren't plenty of people out there to translate and 

29 that know how to translate into those various languages, but because they 

30 don't want to take the time, the effort, and they use the excuse of money 

31 as well. 

32 I don't buy that. 

33 And that's why we have to reauthorize. 

34 Please, your thoughts. 

35 MR. PAUL ECKSTEIN: Chairman Vigil-Giron. 

36 HON. REBECCA VIGIL-GIRON: Vigil. 

37 MR. PAUL ECKSTEIN: Before I answer that, I want to make one point 

38 that I neglected to make. 

39 Mr. Ortega is absolutely right about Proposition 200. 

40 Proposition 200 was submitted to this Justice Department for pre- 

41 clearance. 

42 And they pre-cleared it in record time. 

43 If Section 5 of the Voting Rights Act was designed to do anything, it 

44 was designed to make sure that a proposition like Proposition 200 would not 

45 pass. 

46 And if one is going to do -- if one is going to renew this act, one 

47 has got to figure out a better way to make sure that non-political 

48 considerations are visited upon propositions like Proposition 200. 

49 And whether it goes to courts or not, I don't know, but I was shocked 

50 at what the Justice Department didn't do, particularly in light of what 

51 they didn't do in our case, which they had three districts that they had 
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1 previously looked at three times, and diddle-daddled for 45 days, and ended 

2 up doing nothing. 

3 Now, in response to your question, I absolutely agree that there 

4 needs to be legislation, whether it's in Section 5, Section 2, or 

5 independent legislation, to make sure that different language groups, and 

6 as I said I don't know where the threshold ought to be, have the right to 

7 have ballot and voting information in their languages. 

8 And I would go further. 

9 I would appropriate the money to have people to translate, to make 

10 sure that those people who are citizens of the United States, whose 

11 primarily language is another language, have the right and the ability to 

12 vote in their languages. 

13 But one does not need the pre-clearance provisions of Section 5 to 

14 accomplish that. That is my point. 

15 HON. REBECCA VIGIL-GIRON; Well, I think it's more or less an 

16 insurance until we get to that point when we can pass legislation within 

17 our states. 

18 It's not the other way around. 

19 I don't think that states will take it upon themselves to pass 

20 something that is fair and just for the minority populations within their 

21 states. 

22 MR. PAUL ECKSTEIN: I wouldn't leave it to the states. 

23 This is something that I would press on Congress. 

24 The point is if Section 5 is such a wonderful thing, why did it not 

25 operate to prevent the operation and the enactment and effectiveness of 

26 Proposition 200. 

27 HON. REBECCA VIGIL-GIRON: I think Daniel wants to answer that. 

28 MR. DANIEL ORTEGA: The Justice Department, as I understand it, pre- 

29 cleared the provisions of Prop 200 so that the Secretaries of State and the 

30 counties, and anybody that was going to have an election, there was an 

31 election in March, what the Justice Department said was pre-dear the law 

32 so that you can begin to put together the policies and the procedures or 

33 guidelines that you're going to operate under to implement Prop 200. 

34 But those procedures are going to be subject to pre-clearance. 

35 So it's not over. 

36 That gave them the go ahead to put together the guidelines under 

37 which to operate, so it's not over. 

38 HON. REBECCA VIGIL-GIRON: Thank you. 

39 HON. PENNY WILLRICH: I have a question for Mr. Ortega. 

40 Given Mr. Eckstein's position, and if Section 5 is not reauthorized, 

41 it appears that we might return to a case-by-case challenge of a Voting 

42 Rights Act violation. 

43 Do you think that that is really a wise way to handle it, or would 

44 reauthorization of Section 5 perhaps with some changes or some measures to 

45 tighten it up be more effective? MR. DANIEL ORTEGA: Well, I'd like 

46 to say that having the federal government involved in the pre-clearance 

47 process that presently exists is a good safeguard for what we potentially 

48 believe could be violations of the Voting Rights Act and a measuring stick 

49 by which we can all operate. 

50 The bottom line is that typically litigation ensues in either 

51 direction, so you're always going to have litigation. 
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1 But I think the Justice Department and the way it has gone about with 

2 regard to pre-clearance, and many of the things that occurred in Arizona, 

3 has provided what I believe to be a good measuring stick and a good 

4 guideline for how commissions, legislators, city councils, counties 

5 operate, and the way they redraw their districts and/or enact ordinances 

6 or laws . 

7 MR. PAUL ECKSTEIN: If I could respond, I think as Professor 

8 Issacharoff points out in his article, one of the evils of the pre- 

9 clearance provision of Section 5 is that it is in the hands of a political 

10 department. 

11 Now, there are those that say that the Civil Rights Division, in 

12 particularly the voting rights section, are immunized and isolated from the 

13 politics of that department. 

14 I don't know one way or another whether they are or they aren't. 

15 But one thing I know is that the invitation, the opportunity to do 

16 mischief is there. And I have seen results that are difficult to explain 

17 in any way other than political action. 

18 One of the problems with Section 5, the pre-clearance provisions of 

19 the Voting Rights Act, as Mr. Ortega has said, is that those in power, 

20 either in the legislature or in Arizona, in the case of the independent 

21 redistricting commission, can and I believe have taken advantage of Section 

22 5 to pack minorities in certain districts to make sure that the vote that 

23 the minorities would typically give typically to Democrats is widely 

24 dispersed. 

25 And I gave you the example of district 14. 

26 That commission did not have to do that. 

27 It used Section 5 of the Voting Rights Act as an excuse, even though 

28 the Justice Department had blessed 55 percent, even though the expert 

29 called by the federal court in 2002 had blessed 55 percent, they put in 58 

30 percent. 

31 There was no reason, no necessity to do that. 

32 HON. REBECCA VIGIL-GIRON: I don't understand the word packed. 

33 They already lived there in those areas. 

34 The gerrymandering that goes on during these redistricting procedures 

35 and processes is unbelievable what they do to some of our communities. 

36 I know specifically in Albuquerque, in Bernalillo County, it's like 

37 the problem is cut in half. 

38 If they would sue me, I want them to sue me, so that we can prove 

39 that this is a strong district that could be primarily of all of the 

40 reservation of the Isleta Pueblo. 

41 It hasn't happened yet. I don't really like that word packed. 

42 We're already there. 

43 We're not moving in because somebody is paying us to move into those 

44 areas so we can have that 58 percent, or whatever the test is. 

45 

46 MR. PAUL ECKSTEIN; There's no doubt that there are minority 

47 groups in Arizona, Native Americans particularly on the reservations, that 

48 provide a concentration of particular minorities groups, and Latinos in 

49 Tucson and Phoenix. 

50 And no one is saying that people ought to move out of their 

51 districts. 
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1 The point is that lines can be drawn anywhere, and if the line 

2 between district 14 and district 10 had been moved north rather than kept 

3 where it was -- I'm sorry, moved south so that there were more Latinos in 

4 district 10, we might have a state senator sitting on this panel. 

5 That's the point. 

6 Three percent Latinos were not necessary to allow Latinos to elect 

7 representatives of their choice, given the fact they had 55 percent 

8 Hispanic age voting population. 

9 That three percent could have made the difference, if not this year, 

10 next year, or the next year in district 10. 

11 MR. NED NORRIS, JR. : I'm debating in ray own mind whether or not I 

12 should ask this question. 

13 Mr. Eckstein, you had commented, I believe, that you felt that 

14 Section 5 could be manipulated. I think that was the term that you used. 

15 What do you mean, and could you give me an example, of manipulation 

16 of Section 5? 

17 MR. PAUL ECKSTEIN: We spoke of three groups that can manipulate. 

18 Number one, the Justice Department, which can, depending on who's in 

19 office, decide that there need to be more of a particular minority group. 

20 And that's typically the way it is manipulated. And we saw that in 

21 the Supreme Court case of Georgia versus Ashcroft, where the Justice 

22 Department insisted in its pre-clearance procedures under Section 5 that 

23 there be a higher percentage of African-Americans in certain districts. 

24 And when the Supreme Court looked at it, they said no. 

25 There were alternative ways to do that. 

26 So it clearly is susceptible, it's susceptible in terms of timing. 

27 The Justice Department has 60 days and it can grant itself another 60 

28 days to do the pre-clearance. 

29 Last year at this time the Justice Department submitted --it was 

30 given a new plan that was identical to a plan they had pre-cleared a year 

31 before, except for three districts. It didn't take 60 days to pre-dear 

32 that plan. Yet they never got around to doing it. 

33 Forty-five days went by. We were up against election deadlines in 

34 Arizona, and the Court of Appeals stayed the judge's order which provided 

35 for the creation of that new map. 

36 I think that was a potential for manipulation. 

37 The bodies that do the redistricting, in some states legislatures, 

38 and in Arizona the independent redistricting commission, and in other 

39 states commissions like Arizona, can and often do use the Voting Rights Act 

40 as an excuse to pack, and that is an acceptable word and it is a word that 

41 people who do this understand very well, although they would deny it, 

42 minorities into certain groups so as to limit their influence. 

43 One knows, it is important that under Section 5, and it is the law, 

44 minorities be able to elect representatives of their choice. 

45 But, it is also well known that by putting more minorities into a 

46 particular district, one limits the ability of those minorities to be in 

47 other districts and therefore have at least an influence on the election in 

48 other districts. 

49 That happened in Arizona, in the 2001, 2002 redistricting. 

50 It happened with district 23. 

51 Pete Rios was the senator from that district. He was district six 

52 under the old map. And he and ray clients in the redistricting case urged 
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1 the independent redistricting commission to move the line so that there 

2 would be more Latinos in that district, even though it was well under 50 

3 percent, because that was a, what's called, an influence district. 

4 And the Justice Department agreed with us on that one. 

5 But I think the commission took advantage of that saying, no, there 

6 is no such thing as an influence district. We are going to, here's the 

7 word again, pack Hispanics into certain districts, and if Pete Rios only 

8 has 25 percent instead of 29 percent, so be it. 

9 Third, the third way in which the act can be manipulated is by 

10 candidates, when they're in the legislature, and legislators are looking 

11 out for their self-interest, candidates can say and often do say, look, 

12 the Voting Rights Act requires that people in my district be able to elect 

13 representatives of their choice. 

14 I'm their representative. 

15 Let me tell you, I need 60 or 70 percent to get elected. 

16 Every politician, every politician argues for getting as many votes 

17 that will elect him or her as possible. 

18 I understand that. 

19 Those are the motivations that I think Section 5 derives. 

20 MR. NED NORRIS, JR. ; I guess the comment I would like to make is 

21 whether or not the answer is to disallow any reauthorization of Section 5 

22 versus looking closely at the section itself and see how any legislation 

23 might be able to address those concerns - 

24 I'd like to hear Mr. Ortega's comments. 

25 MR. DANIEL ORTEGA: I think what I find interesting about -- and Paul 

26 is not making this argument. I'm not saying that he is. 

27 But what I've been hearing generally about the opposition to the 

28 reauthorization has been more so from leaders within the Democratic party. 

29 And if you want to talk about manipulation, what some of the leaders 

30 within the Democratic party are saying is that it's more important to elect 

31 more Democrats in the state of Arizona, and they can coexist with making 

32 those Democrats people of color, Native Americans or Hispanics. 

33 Therefore the shift in percentage of two or three percent in a 

34 particular area, that would give a Democrat the opportunity to be elected, 

35 who could be a person of color, is also important to the process. 

36 The problem with that is it's all, though I think some people are 

37 well-intentioned, and I think some people are making that argument in good 

38 faith, the fact of the matter is it doesn't work that way. 

39 And that what you do have is Anglo Democrats elected in those 

40 districts where those shifts are made for the most part. Okay. 

41 Not as a matter of design, but just simply as a matter from the 

42 standpoint of voting patterns. 

43 Aiid so the way to deal with the numbers as it relates to electing 

44 Hispanics who are not incumbents to new legislative districts is extremely 

45 important, and the numbers that we get, I think, are highly protected by 

46 Section 5 of the Voting Rights Act. 

47 MR. CHANDLER DAVIDSON: I would like to exercise the chair's 

48 prerogative here to thank both Mr. Ortega and Mr. Eckstein for being here 

49 today and engaging in the important and very civil debate here. 

50 And now, I think, given time constraints, it's important to move 

51 forward. 
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1 We're told that we've got five minutes to go until the tape runs out. 

2 So maybe before we resume, we just call a brief halt here and in a few 

3 minutes get back to business. 

4 Thank you very much. 

5 {Brief recess taken. } 

6 MR. CHANDLER DAVIDSON: Okay. At this time I would like to ask Mr. 

7 Andrews for his comments, please. 

8 MR. ADAM ANDREWS: In the spirit and purpose of this hearing, I would 

9 like to greet all of you in my first language and the first language of 

10 this area and just say is: (Whereupon, Mr. Andrews spoke his native 

11 language. } 

12 What I was just sharing is saying good afternoon and I want to thank 

13 the chair and the commissioners for allowing us to be heard as it 

14 references this act. 

15 And in hopes that it would benefit all people and all walks of life. 

16 I am pleased to serve as a panelist this afternoon and to share with 

17 you the impacts of the reauthorization of this act will have on the Native 

18 American community, but specifically I will speak to the impacts to the 

19 Tohono O'Odham Nation. 

20 As mentioned by the chair, my name is Adam Andrews. I'm Tohono 

21 O'Odham, and I work with the Tohono O'Odham Nation as executive assistant 

22 to Chairwoman Vivian Juan-Saunders and our guest commissioner here Vice 

23 Chairman Norris. 

24 The Tohono O'Odham Nation recognizes the importance of its members to 

25 participate in the Democratic process, both as citizens of the Tohono 

26 O'Odham Nation and as citizens the United States of America. 

27 This is a demonstration of the value system, and the American value 

28 system, that stems and speaks to responsibility and community 

29 responsibility. 

30 Historically voter registration and voter turnout on the Tohono 

31 O'Odham Nation has been less than 50 percent of the eligible population. 

32 Just recently the nation was able to field a voter turnout of 55 

33 percent in this last 2002 election and a 59 percent in the 2004 election. 

34 The Tohono O'Odham Nation, as mention earlier, is 2.8 million acres, 

35 and is located within the congressional district seven, with a total 

36 eligible Native American population of 27,869, or in translation 6. 2 

37 percent of the total population. 

38 A large percentage of this, of those in this district are members of 

39 our tribe, Tohono O'Odham. 

40 The nation has about 28,000 enrolled members, and of which 17,000 or 

41 64 percent of our population are eligible to vote. 

42 And I want to share with you, to speak this afternoon specifically to 

43 Section 203 and its benefits for us. 

44 Tohono O'Odham Nation is covered by three counties. Primarily Pima 

45 County, and Pinal County and Maricopa County. 

46 As mentioned earlier, the tribe is 2. 8 million acres, which is 

47 comparable to the size of Connecticut. 

48 And with that, there are certainly counties that stem into portions 

49 of our nation. But, again, as I mentioned earlier, primarily the nation is 

50 in Pima County. 

51 A large barrier to effectively mobilize our tribal members to vote 

52 has been the rural environment and the ability of the voter block to make 
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1 it: to the polls on election day. And common reasons cited for low 

2 voter turnout are a lack of transportation, a lack of supervision for their 

3 children to get to the polls, en^loyment responsibilities, and lack of 

4 employment, and overall a lack of education and apathy towards voting. 

5 Within the successes of the nation to be able to get people to the 

6 polls in this last election, 2004, we were able to increase our voter 

7 registration to close to 1,000 voters, and we attribute that success to our 

8 partnerships not only on a grassroots level but also on a very state and 

9 national level. 

10 We were able to get support from the Intertribal Council of Arizona, 

11 the National Conference of American Indians. 

12 Organizations, nonprofit organizations such as the National Voice, 

13 Moving America Forward. 

14 The Democratic party reached out to tribes, and our tribe 

15 specifically, to assist. 

16 Pima County elections office and the counties that exist on our 

17 nation. 

18 And as I mentioned earlier, we were able to gain and increase our 

19 voter registration to close to 1,000, a total of 955 newly registered 

20 voters. 

21 One of the avenues that we approached in getting the vote out in 2004 

22 was to do early voting. 

23 We were able to successfully do that and so much that we were able to 

24 get 850 early votes cast within the last 2004 election. And a lot of 

25 the tools and mechanisms that we used to address or get people to the 

26 polls, not only during early voting but also during election, was to 

27 provide incentives such as a barbecue as was mentioned by an earlier 

28 panelist that is done at the rural areas. Also free goodies. You 

29 know, T-shirts. 

30 Also tribal members seek -- look to the government to guide them in 

31 terms of what the issues are and what direction or suggestion they would 

32 like the members to vote on particular issues or particular candidates. 

33 And in doing so, we were -- the tribe was able to produce a voter 

34 guide. 

35 Also the tribe recently opened and began its own tribal radio 

36 station. 

37 And within the last year was the first year that we were able to have 

38 the radio station during an election season. 

39 We very much maximized that opportunity to speak in our native 

40 language to members of the tribe on the importance of voting and 

41 specifically making note, taking, making it specific to them that we all 

42 have assistance for them in the polls. 

43 And, again, going back to, as I opened my statement, I wanted to 

44 speak specifically to the benefits of Section 203. 

45 Pima County, as I mentioned, is primarily of the nation, and they 

46 have been real helpful in respect to meeting the requirements or respect to 

47 meeting our request to engage tribal members in the electoral process. 

48 One of the ways is they seek out and they work with the tribe to 

49 identify people within the nation that would translate material, translate 

50 pamphlets, translate proposition language in our native language. 

51 And those are put on audio cassettes and distributed throughout the 

52 tribe. 
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1 And I will say that most of our tribal members who do vote are elders 

2 and, of course, certainly most, all of the members who are elders speak the 

3 O'Odham language as their first and primarily language. 

4 We -- they also offer enployment for poll workers to be tribal 

5 members, so certainly that also assists in helping people to feel welcome 

6 to the polls, and not feel a sense of fear, to cast their vote and to 

7 participate. 

8 And that we also -- they, the county has also been more than willing 

9 to accommodate early voting, specifically during a time when this last 

10 election, during a time when a ceremony, tribal ceremonies were taking 

11 place that would prohibit people from getting to the polls on that 

12 particular day. 

13 So we are very much in support of the key provisions that are being 

14 considered for reauthorization, but specifically to Section 203 for the 

15 reasons that I mentioned earlier. And I want to go ahead and 

16 conclude my statements here, and again the Tohono O'Odham Nation supports 

17 the reauthorization. 

18 MR. CHANDLER DAVIDSON: Thank you, Mr. Andrews. 

19 Mrs. Calvert. 

20 MS. ROGENE CALVERT: Good morning. 

21 My name is Rogene Calvert, and I'm representing Houston, Harris 

22 County, Texas. Today I plan to cover my experience as a community 

23 leader in the rollout of the Vietnamese voting language assistance program 

24 in Harris County. 

25 I first heard the news that Harris County met the threshold for 

26 Section 203 of the Voting Rights Act in late July of 2002 when 

27 representatives of the Justice Department came to the National Organization 

28 of Chinese Americans, OCA, annual convention to inform those of us there 

29 that our local chapters or the cities in which we reside were part of the 

30 jurisdictions that were deemed eligible based on the 2000 U. S. census. 

31 Having no prior knowledge of Section 203 and how it could affect our 

32 community, I was delighted to know that our Vietnamese community in Houston 

33 and Harris County would now have voting information in their native 

34 language. 

35 Shortly after returning to Houston, I spoke with our county clerk 

36 Beverly Kauffman whose responsibility it would be to manage the county's 

37 Vietnamese voting language assistance program. 

38 I suggested putting together a community advisory committee to assist 

39 in this endeavor as I imagined there would be mountains of information to 

40 translate. 

41 And from experience I knew that simple translation is not an easy 

42 task and would be best to have the translations reviewed and translated 

43 back into English to ensure accuracy. Within a month the community 

44 advisory committee met to discuss their agenda. Tackling the translation 

45 of materials was both easy and difficult. Since other communities had 

46 already translated voting information into Vietnamese, the county chose to 

47 use one of those companies from another state, 

*^8 local advisory committee had issues with some of the translation, 

49 down to the choice of words. 

50 In some instances the choice of a certain word over another indicated 

51 whether it was before or after the communist takeover. 

52 And this was a great offense to the reader. 
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1 Members of the committee recommended revisions of the translation, 

2 Of course, revisions mean expense, and expense was not always 

3 tolerated. 

4 It was not as important or sensitive to a non-Vietnamese speaker who 

5 had the decision-making power to deem if the change was substantive or not. 

6 Just earlier in Harris County the change from the paper ballot to the 

7 E-slate had taken place. 

8 This, of course, is a critical part of the voting process. 

9 As it turned out, the county was not able to put the E-slate ballot 

10 in Vietnamese until two years later, March of 2004. 

11 They gave us a reason for not having the E-slate ballot in Vietnamese 

12 because the Internation Testing Authorities had not fully certified with 

13 firmware required to run the necessary applications on the E-slate. 

14 This was because of the lack of clarifying input from the Election 

15 Assistance Commission, EAC, which was authorized through the Help America 

16 Vote Act of 2002. However, the EAC was not in existence yet. 

17 Whether this excuse was valid or not we will never know. 

18 We were, however, very disappointed, and this excuse seemed 

19 indicative of the general attitude of the county. 

20 To get done just what was necessary to get by. 

21 After all, it was almost two years since we had begun the Vietnamese 

22 language program, and the B-slate should have been one of the most 

23 important things handled. Furthermore, the alternative left much to 

24 be desired. 

25 Instructions for using the E-slate was of course put into the 

26 Vietnamese language along with a paper ballot template in Vietnamese. This 

27 was held up next to the E-slate machine for the voter to read while looking 

28 at the E-slate in English and Spanish. 

29 It was during this election process that the Asian-American Legal 

30 Center, AALC, documented voting problems among the Vietnamese. 

31 The lack of Vietnamese speaking poll workers was a critical issue, 

32 especially since the actual E-slate voting process would require more 

33 assistance. 

34 It was also noted that the translated paper ballot template and 

35 instructions were not always available at the polls, or Vietnamese voters 

36 were instructed to go downtown to get them. 

37 Furthermore, poll workers were not properly trained to know about or 

38 to use the translated paper templates. 

39 As a result of this less-than-satisfactory effort, the Justice 

40 Department and the county entered into a memorandum of agreement that 

41 outlined certain terms that needed to be accomplished. 

42 Some of these terms addressed the need for Vietnamese speaking poll 

43 workers in precincts with 50 or more registered Vietnamese voters and 

44 Vietnamese speaking workers on call for smaller precincts. 

45 To emphasize letting voters know in Vietnamese that anyone can assist 

46 them with voting, except their employer or agent of the employer or the 

47 union. 

48 I know this has been mentioned a few times today, and actually 

49 I was called by the daughter of a woman -- the daughter was asking if her 

50 mother could go back and revote because when she went to vote, the poll 

51 worker went into the booth with her, did not offer for the daughter to go. 

52 The mother who was elderly felt very pressured and felt very rushed. 
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1 Therefore she got nervous and ended up not voting for the person she 

2 wanted to. 

3 And of course they couldn't go back to revote. 

4 Also it said that we had to address, it had to address the use of 

5 county employees who speak Vietnamese to work the polls during election 

6 day. 

7 They had to keep strict records on who was trained and a checklist of 

8 the items upon which they are trained. 

9 They had to employ on a full-time basis a coordinator for the 

10 Vietnamese language program. 

11 And they had to convene an advisory committee that meets monthly 

12 during the election cycle and whose meetings are documented in summary 

13 fashion. 

14 This agreement would continue through December 31st, 2006. 

15 This agreement has helped tremendously in in^lementing things that were 

16 lacking previously or seemed to take excessive time to complete. 

17 The Vietnamese speaking coordinator has been helpful in recruiting 

18 more poll workers, but the numbers are still not enough to fill the need. 

19 More resources are required to recruit and maintain these workers. 

20 They need to be educated about the in^ortance of this task, and their 

21 employers need to be -- to understand why a day off from work is critical. 

22 Many Vietnamese are employed in service industry jobs or own their 

23 own businesses and cannot take a day off without negative ramifications. 

24 The suggestion to add a polling place in the densely populated Asian- 

25 American area of southwest Houston was finally adopted. In the last 

26 election, this polling place saw waiting lines every day during the early 

27 voting period as well as on election day. 

28 The familiarity and convenience of this site run by Vietnamese poll 

29 workers as well as it being a presidential election year and we had a 

30 Vietnamese American on the ballot drew Vietnamese voters from all over the 

31 county and many first time Vietnamese voters as well. With the 

32 obvious success of the Vietnamese language voting program, the large and 

33 diverse Asian American community in Houston is hopeful that the Chinese 

34 language can be next. 

35 Community leaders are willing and ready to work with the county on 

36 incrementally translating information into the Chinese language. 

37 Congressman A1 Green, who has a large part of the Asian American population 

38 in southwest Houston in his district, has committed to finding resources to 

39 do so. 

40 I am somewhat dismayed, however, at the possibility of this happening 

41 without Section 203 making it mandatory. 

42 I recently spoke with the county clerk to introduce the idea of 

43 working voluntarily towards this end, as she too agreed that in due time 

44 the Chinese population would probably meet the threshold, but she indicated 

45 that unless it was mandatory she wouldn't be as, quote, enthusiastic. 

46 I think this statement sums up my experience with the local 

47 municipality in charge of the language assistance program. 

48 Unless it is mandatory, it would be done less enthusiastically. 

49 Unless we have the Voting Rights Act and especially Section 203, the 

50 effort to assist limited speaking populations with the right to vote would 

51 be less than enthusiastically acconplished, if at all. 
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1 Thank you ail for the opportunity to share my thoughts and 

2 experiences with you. We are on the brink of making or breaking a 

3 very important program that has ensured that many persons in this country 

4 can exercise their right to vote. 

5 Please let those who make this decision know that hundreds of 

6 thousands of individuals in Houston, Harris County, are grateful for the 

7 language assistance program in both Vietnamese and Spanish. 

8 Thank you . 

9 MR. CHANDLER DAVIDSON: Thank you. 

10 And now I will ask my fellow commissioners to -- I'm so sorry. 

11 I'm so sorry. 

12 Mr. Lewis, I apologize. 

13 MR. JOHN LEWIS: Thank you. Thank you for the opportunity to be here 

14 and to speak in support and need for the Voting Rights Act and its 

15 reauthorization. 

16 Welcome on behalf of the Intertribal Council of Arizona to Indian 

17 country. 

18 Here in the state of Arizona, tribal nations occupy approximately 27 

19 percent of the land base here in the state of Arizona. 

20 Nationally, the land base here with the tribes in Arizona is over 50 

21 percent. So this really is Indian country. 

22 We also as have heard Tohono O'Odham is the size of Connecticut. 

23 Navajo Nation is the size of West Virginia. I guess that means we have 48 

24 states to reclaim yet. 

25 What I want to do is give you a little history, and the importance of 

26 it, because this has been an ongoing struggle, as it is with the other 

27 people that have been here before you today. This is something that 

28 ended here in Arizona with the recognition of the right to vote in 1948 for 

29 the American Indian. 

30 In that Supreme Court decision, the Arizona State Supreme Court, Levi 

31 S. Udall, the father of Congressman Morris Udall, quoted the Indian law 

32 scholar Felix Cohen, that in a democracy suffrage is the most basic civil 

33 right since its exercise is the chief means whereby other rights may be 

34 safeguarded. 

35 To deny the right to vote, one is legally entitled to do so, is to do 

36 violence to the principles of freedom and equality. 

37 I think that really does lay the foundation for what we're about 

38 here, and what the act is about, and something that we do have to continue 

39 to protect . 

40 The issues that have been facing the Indian people, particularly here 

41 in Arizona, is of a rural nature and the distances here that people have to 

42 travel, long distances. And tribes are scattered throughout. 

43 We have a tribe located in the bottom of the Grand Canyon. 

44 And all that has to be considered in designing how best to ensure 

45 that there is maximum voter opportunities. 

46 The idea of distances is real crucial in terms of where voting is to 

47 take place. 

48 The other thing that is important to recognize historically is that 

49 there's -- - the citizenship of Indian people wasn't until 1924, before 

50 Indian -- American Indians were recognized as citizens of the United 

51 States. 
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1 And one of the leaders of Indian rights in that era was Carlos 

2 Montezuma, a Yavapai Indian, from Fort McDowell, an Indian reservation here 

3 in Arizona. 

4 And it wasn't again until 1948 until recognizing the right to vote. 

5 But as citizens of the state and citizens of the tribal nations and 

6 citizens of United States, this is, this is all important that those rights 

7 are upheld. 

8 The other area is in the role of the American Indian people in terms 

9 of looking at the military service in World War II, and joining in 

10 defending the country before they were citizens in 1947. 

11 Returning veterans, not only here in Arizona but in New Mexico and 

12 other states where there's an Indian population, came back and fought for 

13 the right to vote and achieved it. So this is something that is not 

14 unique to Arizona as Indian people, but all Indian people across the United 

15 States has had to deal with. 

16 So those, I think, are important things to remember as we look at 

17 this area. There's been continuing struggles in terms of 

18 implementing and participating in voting. There have been the type of 

19 thing that was mentioned here, in relation to redistricting. There 

20 is the challenges that Indian people have faced at the polls, and just the 

21 basic information access to it. 

22 The locations of precincts and other things. 

23 And but most important was the language and ability to get assistance 

24 and to have assistance in the polling places and as part of voter 

25 education. 

26 All these things are really key to the opportunities. 

27 So we see that the 203 is a very important part of the Voting Rights 

28 Act, and that really does need to be protected and enhanced in terms of 

29 what's happening here. 

30 As has been mentioned. Proposition 200 requiring identification or 

31 different forms of identification, including pictures, how difficult that 

32 is. And we have citizens, Indian citizens who may not have been born in 

33 the United States because our tribes extend into Mexico, and those areas 

34 are being -- need to be challenged and dealt with in an appropriate manner. 

35 And birth certificates and other forms of ID, Social Security, all are 

36 difficult in many of the tribes to produce in terms of what's been now 

37 required. So there is a need for the ongoing challenge in those areas. 

38 Just the idea, as we mentioned, people of color here, with surnames, 

39 very similar in terms of the American Indian population. 

40 And Hispanics. In terms of people of color, we're all treated the 

41 same. 

42 There's no distinction, American Indian, Hispanics, and others, in 

43 terms of the attitudes and barriers, we all face it equally. 

44 So, again, all those issues that have been discussed here are 

45 applicable to the American Indian. 

46 So voting rights, the Voting Rights Act, and Section 203 

47 specifically, that we really do need to enhance in order to ensure the 

48 viability of the democratic electoral process and to ensure that all 

49 citizens are encouraged to vote in exercising the most basic civil right, 

50 the right to vote. 

5 1 Thank you . 

52 MR. CHANDLER DAVIDSON: Thank you, Mr. Lewis. 
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1 Now I'll invite commissioners to ask any questions that they would 

2 like. 

3 HON. REBECCA VIGIL-GIRON: You mentioned that, and I didn't quite 

4 understand who gave the excuse that the EAC was not in place before 2004, 

5 50 that the firmware for the E-slate, and I can't remember what company 

6 produces the E-slate -- 

7 MS. ROGENE CALVERT: I have to look it up, but I have it with me. 

8 The county gave us that excuse. 

9 

10 HON. REBECCA VIGIL-GIRON: Okay. Well, the firmware for any 

11 type of voting equipment is actually tested by our national laboratories, 

12 our testing authorities. 

13 The firmware goes to one location, and then the software goes to 

14 another location to be tested. 

15 So it was the responsibility of the company to have sent that and be 

16 certified in order for them to have brought it back to your county or 

17 state, or however it is that you purchased voting equipment. 

18 The EAC was in place shortly after -- latter part of 2003. The 

19 moneys that were also appropriated for the creation of the EAC came later 

20 on. The Help America Vote Act was 2002. 

21 So getting the ball rolling in regards to the Help America Vote Act 

22 process was a long process, but they were in place by January, February 

23 2004. 

24 Not 100 percent, but they were in place, so they should not have used 

25 that excuse. 

26 MS. ROGENE CALVERT: It was the 2003 election that we didn't have it 

27 ready. So it could be that they weren't ready. It was Hart 

28 InterCivic. 

29 HON. REBECCA VIGIL-GIRON: Hart. Yes, I know them. So it's 

30 their responsibility to get that firmware certified and be brought back to 

31 your county to be recertified by your county. 

32 MS. ROGENE CALVERT: And would the EAC have to have input into that, 

33 so if they weren't up and running at the end of 2003, then that would have 

34 been a reasonable excuse? 

35 HON. REBECCA VIGIL-GIRON: What's happening right now is the EAC and 

36 the National Institute of Standards and Technology have joined to create 

37 new standards for voting equipment. 

38 Those new standards are based on the voting equipment that's 

39 identified in the Help America Vote Act, and those will be out hopefully by 

40 the end of April, beginning of May, on the national registry so that the 

41 public can make comments for 45 days. And then we'll adopt them once we 

42 join the EAC in July of this year, so that everyone, the vendors will know 

43 what to create out there, based on those standards. 

44 MS. ROGENE CALVERT: We were suspecting or suspicious of whether or 

45 not this thing sat on someone's desk and didn't get the attention it needed 

46 to move it along. 

47 That was sort of what I was inferring, is that perhaps people just 

48 weren't paying attention to it. 

49 HON. REBECCA VIGIL-GIRON: I don't believe it would have been on the 

50 end, NASED is the responsible party right now, National Association of 

51 Election Directors. They're going to be replaced by the EAC for the 

52 certification process and give those numbers to those companies that are 
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1 producing the voting equipment. We'll wait to make that transition, 

2 but NASED wouldn't have sat on it. That's for sure. 

3 MR. CHANDLER DAVIDSON: Other questions? 

4 HON. PENNY WILLRICH: I'd like to ask any of the panel members that 

5 are still here if there are any specific acts of discrimination that have 

6 been related to you or that you are aware of that has occurred, and how, if 

7 it did, the Voting Rights Act helped to resolve those issues that arose. 

8 MS. LYDIA GUZMAN: I'd like to answer that. Thank you very much. 

9 This is in reference to those folks who go to polling places, and 

10 I've seen this over and over again, and I'm going to use a general, you 

11 know, answer for this. 

12 We have folks that sometimes because of the consolidated voting 

13 places they go and vote at the wrong place. 

14 And in giving out the information, sometimes, you know, the 

15 information that's posted on the door is so small that you miss it. You're 

16 not sure whether it's one of those small things that you see when you walk 

17 into the bank where it says member FDIC. Right. It's real small. 

18 In there, you know, obviously it says you have the right to request 

19 information in Espanol. Right. 

20 But you miss it, because you're in there and you want to go vote, 

21 then they say, you know, you're not on the rolls. 

22 So at this point, you know, this is when, this is when, of course, 

23 you know, the opportunity has come up to -- for those folks to actually 

24 point out and say, you know, like a poll worker or a poll monitor will 

25 actually come up and say, look, you have the right to request assistance in 

26 Spanish. 

27 In which, because of the lack of a bilingual worker in that polling 

28 place, they were able to call somebody, you know, to do that. 

29 However, still the fact that this person could have been potentially 

30 disenfranchised because of that, this was someone who was a potential 

31 falling through the cracks and being disenfranchised because of that. 

32 Another is with provisional ballots. 

33 In the provisional ballots, you know, many, many times when a person 

34 recfuests a ballot, they receive the ballot, you know, to vote by mail 

35 absentee ballot. 

36 And sometimes because of, you know, maybe you want to sit down and 

37 you want to vote in the comfort of your own home or whatever, you lose the 

38 ballot, you misplace the ballot, you spoil the ballot. The information is 

39 not properly out there, you know, in Spanish or other languages to inform 

40 the voter that they have a right to request another ballot at the polls for 

41 those folks that have lost that ballot and the opportunity to vote 

42 provisional at the polls or an opportunity to vote at the polls, is not 

43 there in many, many times. 

HON. REBECCA VIGIL-GIRON: Let me answer the provisional ballot 

45 concept. It's not for the people that have received an absentee 

46 ballot or spoiled them. 

It's for the person that is -- does not appear on the roster because 

48 he was not processed in time or his application was lost or it never 

49 reached the location where it should have gone or it's for the person, the 

50 first time voter, who registered to vote by mail, 

51 Now, states treat provisional voting differently all over the United 

52 States. I've seen this. The way that we saw the absentee ballot 
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1 situation as recent as yesterday in our legislation reform legislation, if 
; received your absentee ballot, you can actually walk it the day of the 

3 election to your polling place rather than your county clerk's office which 

4 is 10 miles away from you. 

5 So you will have a chance to surrender your ballot, destroy it there, 

6 and vote on the machine if you choose. 

7 MS. LYDIA GUZMAN; I agree, and that is the case also here. 

8 However, in many times when, when you lose your ballot, and you have 

9 to go over there, and then of course at the polling place and the poll 

10 worker says, I'm sorry, I'm showing here on your records that you already 

11 voted early or you voted provisional --an absentee ballot by mail, that 

12 whole process in itself still needs to be worked out and more attention 

13 from Section 203 can still be, you know, emphasized on that because we do 

14 lose a lot of voters in that situation. 

15 A lot of folks in the Latin communities and Spanish language voters 

16 are choosing to vote by mail, because of -- that will alleviate the 

17 pressure of voting at the polls and the pressures of somebody watching over 

18 them, and they'll be able to do the research. However, many times 

19 because of the complex lives that we have and the busy work schedules, many 

20 of us, and I include myself because I'm terrible at this, we lose things 

21 in our homes. You know, you misplace it and of course on election 

22 day, you know, a person tries, makes an attempt of showing up at the polls 

23 and trying to vote. 

24 Then, of course, when the poll worker says just this, then the 

25 Hispanic voter may just turn away and say okay. 

26 HON. REBECCA VIGIL-GIRON: I don't know what kind of fail safe voting 

27 or emergency voting you have in Arizona, but in New Mexico if that does 

28 happen you still can go to a polling place and swear or sign an affidavit, 

29 get a ballot, it's placed in an envelope, and then it's questioned later 

30 on as they're canvassing the votes, did this person vote twice or is this 

31 going to be accepted or not. 

32 MS. LYDIA GUZMAN: And that should be the process here. 

33 It is the rule. That is the rule here. 

34 Then, of course, it's the County Recorder's duty to verify to see if 

35 this person voted twice by checking anything that was received in the mail 

36 at the same time anything that's also been voted on the provisional ballot 

37 that's in a separate stack. 

38 However, before it gets to that process, many voters will be turned 

39 away because they were given that excuse by the poll workers. 

40 MS. ROGENE CALVERT: I don't have individual cases, but I know for a 

41 fact just from people that have run the polls or poll workers that the fact 

42 that in the Vietnamese or Asian-American community where names, especially 

43 Vietnamese communities, where you have just really a handful of surnames, 

44 and they're so similar, and also with the Asian language you put the last 

45 name first, so there's a lot of mix up that when you're looking for a name 

46 in the book and the poll worker can't find it if they're not familiar with 

47 the language and those customs and all, that has been very discouraging. 

48 So having somebody who speaks the language and knows the culture has 

49 helped a lot in understanding those nuances. 

50 Also if there's questions just like she said, okay, I have a 

51 question, when I show up, if someone can speak your language and takes the 
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1 times to listen to you and looks like you, so that you feel comfortable 

2 talking to them, that helps tremendously. 

3 And they just come away better informed all the way around because 

4 they've had the opportunity to read it in their own language. 

5 So now hopefully there would be fewer mistakes or misunderstandings 

6 because they've had a chance to understand it. 

7 MR. CHANDLER DAVIDSON: Mr. Lewis, or, Ms. Smith, would you like to 

8 add to that? 

9 

10 MR. JOHN LEWIS: I think it's somewhat difficult to really 

11 assess sometimes the outright discrimination versus -- although it is 

12 there. And I think people feel it, and there's certainly those 

13 perceptions, but also part of the problem is that people manning the polls 

14 may not be trained properly, and there is the communications and cultural 

15 aspects of it. 

16 And I think what's -- as groups and organizations and individuals 

17 promote voting, and you have a lot of first time voters, and they run into 

18 one or two of these things, I mean, that's where the perceptions come in. 

19 And sometimes they can be explained, just like is happening right now 

20 in terms of what the alternatives are to proceed with and better understand 

21 the procedures. 

22 Again, that turns into perceptions. 

23 But, in other cases, you know, there are other things that kick in. 

24 But when challenged as to discrimination, it's easy to roll off these 

25 other types of things. 

26 So that's why I say it's sometimes a little difficult to assess. And 

27 I think that there does need to be some effort to monitor better and 

28 document these situations. And of course do better education, difficult as 

29 it is, because people are volunteers that are manning the polls and 

30 working with them. 

31 But there needs to be some more thought given by everyone as to how 

32 best to improve in that area. 

33 MS. SHIRLEE SMITH: To add on, the experience that I had during one 

34 of the elections or the previous election that I -- that we had is the 

35 provisional ballots. 

36 The problem we had was miscommunication. The problem we have is 

37 through physical address, and one of the tribes that's in our county don't 

38 have streets, street names or house numbers. 

39 So they give directions by, you know, two miles, I live two miles 

40 away from this building. That's their physical address. 

41 And the experience that came about in our county is that when they 

42 had to vote, some of them had to vote provisional. And the problem that -- 

43 the reason why they weren't counted was because their physical address 

44 didn't match up in our system. And they were turned away because they 

45 needed a physical address that they said maybe ten years ago when they 

46 registered and they might have put a mile away, but this time they might 

47 have said a mile and a half, not remembering. 

48 So that was a communication. 

49 And also the education part for the people to get the provisional, 

50 you know, straightened out, we lost a lot of new voters because of that, 

51 the provisional also. 
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1 As it goes along, rules and regulations have been passed so, you 

2 know. I really think the Section 203 should be, you know, placed 

3 ineffective because it does have inpact on people. 

4 MR. CHANDLER DAVIDSON: Mr. Andrews, finally, would you like to add 

5 anything to that? 

6 MR. ADAM ANDREWS: Not specifically to any strong examples of 

7 discrimination but for Tohono O^Odham because our members are both on the 

8 American side and the Mexican side, certainly the citizenship issue that 

9 we're dealing with, but moreover, during the last election there was 

10 threat of poll watchers who were to come to Tohono O'Odham Nation and 

11 harness or dispatch some level of intimidation to tribal members, you know, 

12 and then do some racial profiling, namely because, you know, our tribe is 

13 the border there to Mexico. 

14 But fortunately that was just that, hearsay, and we did not have any 

15 prominent or paramount issues in relation to that. 

16 But certainly that's not to say that that may still be an issue in 

17 the future, future elections. 

IS HON. REBECCA VIGIL-GIRON: Dr. Ellis, do you think that it was not 

19 just the fact that they recognized the Ute Nation or the Ute tribe as being 

20 resource rich that the 1965 Voting Rights Act had an impact and all of the 

21 provisions in it also had an impact, of were they treated any differently 

22 because Colorado recognized them as having these rights? MR. RICHARD 

23 ELLIS: I think that came, the impact of that was slow. I think the level 

24 of hostility toward Utes was very evident in the late 1970s, 1980s. 

25 I really do think that the economic factor has probably been most 

26 important. Today the Southern Ute tribe of La Plata County is the 

27 largest employer in the county. People think it's because of the 

28 casino, but it's more oil and gas. 

29 But they are the largest employer. If the Ute Mountain Ute tribe 

30 isn't the largest, it's got to be one of the top one or two. 

31 That's had a huge impact. 

32 It also increases jealousy, and I've said in class and heard Southern 

33 Ute tribal chairmen say it as well publicly that people in La Plata County 

34 like the Southern Utes when they're poor, but when they have money then 

35 they don't like them quite so much. 

36 La Plata County, for example, demanded that the Southern Ute tribe 

37 provide the salary costs for the automobile, equipment, et cetera, for a 

38 police officer, county sheriff's patrolman, because of the heavy traffic 

39 that would be generated by the casino. 

40 We have a ski area which is not charged for a policeman. And we have 

41 a college, which generates a whole bunch of traffic, and it was the added 

42 expense, you know, caused by gaming, which is alcohol free, for the 

43 Southern Ute tribes. 

44 So economics I think probably more than the, at least initially, with 

45 the Voting Rights Act. 

46 MR. CHANDLER DAVIDSON: Dr. Ellis, I have a question for you too. 

47 You said you were an expert in the Cuthair case. 

48 Could you tell us what happened so far as school board elections 

49 following the resolution of that case? 

50 MR. RICHARD ELLIS: The decision was 1998, and the districts were set 

51 up so that no longer they're elected at large, of course. 
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1 And the Ute Mountain Ute Reservation is in a district so that tribal 

2 members have been elected since 1998. So the decision has been effective. 

3 MR. CHANDLER DAVIDSON: Any future -- any other questions for the 

4 panel? I would like to take this opportunity to thank those of you 

5 that came this afternoon for giving very useful testimony and sitting here 

6 over a large period of time. 

7 And I hope that -- I know that we will have a chance to use your 

8 testimony and the report that we're going to write. 

9 And I also want to thank my fellow commissioners for being here 

10 today, and in some cases traveling rather long distances to get here. 

11 I hope our paths cross again one of these days. Thank you very much. 

12 (Whereupon, the meeting concluded. ) 
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1 MS, KLEVFN: Good morning. It’s my pleasure to welcome you today on behalf of the 

2 Association of the Bar to the City of New York, today’s Northeast Regional Hearing. My name 

3 is Betsey Klevin, I’m president of the Association of the City of New York, I Vn also welcoming 

4 you here today in light of the Association’s long history of support for Civil Rights including 

5 voting rights, which was founded 1 35 years ago for insuring the democratic processes of our 

6 government. 

7 We are particularly pleased to host these Northeast Regional Hearings today on behalf of 

8 more than 23,000 members. It’s my pleasure to welcome at this time commissioners and 

9 members of the public to the Association for this purpose. This year wefe celebrating the 40“’ 

1 0 anniversary of some of the most important provisions. At this time of reflection of the legacy of 

1 1 the Voting Rights Act, weVe aware of how far weVe come as a nation and equally painfully 

1 2 aware of how far we have to go. The proceedings today are an important part of the Civil Rights 

1 3 community’s efforts in voting, the key provisions of the Voting Rights Act, which are set to 

14 expire in August of 2007. Now, it is my pleasure to introduce from the lawyers’panel Maijorie 

15 Mennon. 

1 6 MARJORIE: I\n one of the co-chairs, and I too am delighted to welcome you here 

1 7 today, and I want to thank the Commissioners, the Guest Commissioners, and panelists, who 

1 8 have taken the time to be part of this important process. 

19 It is my pleasure to introduce Barbara Amwine. Barbara has been our Executive Director for 

20 many years, and she, along with our staff, has the foresight to realize that this kind of fact- 

2 1 finding is the key to making sure the evidence for re-authorization of the Voting Rights Act is 

22 present. With that, I turn this over to Barbara Amwine. 

23 BARBARA: Good morning, everyone. Thank you so much, Marjorie. However, before 

24 I make my remarks, I would like to introduce Sidney Rashliter, who is Chair of the Civil Rights 

25 Committee of the Bar Association of New York. 

26 MR. RASHLITER: Good morning, Ifn going to be very brief. I think the only thing 1 

27 would think this morning, after attending a lawyer’s committee dinner last night is, if anyone 

28 heard John Lewis, you would know how important these hearings are; to have the effort of the 

29 Voting Rights Act renewed in 2007. 

30 The Civil Rights Committee has been working on a pledge for authorization and to 

3 1 have this opportunity to co-sponsor the hearings today. I am very proud to be a part of this and a 

32 part of the Association’s Commission. 1 am most proud to be a part of the Lawyer’s Committee, 

33 so, thank you very much for allowing me to be here and the privilege of participating. 

34 BARBARA; Thank you, Sidney. 1 also want to thank Betsey Klevin, President of the 

35 Bar Association of New York, and the great Board of the Members of the Lawyer’s Committee 

36 for hosting us today. When I mentioned this to Betsey, the possibility of wanting to have the 

37 hearing here, she immediately said, "they want to be "in the house. " So, we’re happy to be here 

38 this morning. 

39 1 want to start by thanking everybody for coming to this, the Northeast Regional Hearing 

40 on the National Commission on the Voting Rights Act, and in particular, I want to extend a 

41 special thank you to the Association Bar ofthe City of New York who has graciously loaned us 

42 this wonderful space, and the time of staff and members for hosting this for us. I would like to 

43 thank the law firms of Scadden, Arps, Slate, Meagher & Flom, LLP, Bingham, McCutchin, 

44 LLP, and Balluts, Swallard, Andrews, and Ambersol, for their time and effort in making this 

45 event happen. I want to thank Demos for hosting two events that helped educate the public about 

46 the Voting Rights Act, and also the Commissioners’ work. ! also want to thank the co-sponsors 
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1 of the National Commission. These are the National Co-sponsors, they are Associates of the 

2 Community for Organization For Reform Now, (ACORN), Congressional Black Caucus 

3 Foundation, Democracy Works, Demos, The Korean American League For Civil Participation 

4 Conference and Civil Rights. The NAACP National Voters Fund, The National Asian Pacific 

5 Consortium, the National Congress of American Indians, People for the American White 

6 Foundation, Project Vote and Vote Rainbow is having its big convention right now. It’s this 

7 coordinated effort that will accomplish its task. Many of us were in law school when we studied 

8 the 14th and the 15th Amendments, and we noticed how critical this was that these amendments 

9 granted our citizens the right to vote. Well, that right, despite the internet rumors, is permanent. 

1 0 However, it is the Voting Rights Act which gives the federal government the ability for the 

1 1 citizens to protect and support that right. 

1 2 It was only after the Voting Rights Act was passed in 1 965 that they were able to 

13 exercise their vote. That’s why the Voting Rights Act might be the most important Civil Rights 

14 statute ever passed by Congress. Some of the provisions of the Voting Rights Act are permanent 

15 and some are temporary. The temporary provisions, are the Preclearance Provisions of Section 

16 5, Minority Language Provisions of Section 203 and the provisions which are given to the 

1 7 Department Of Justice. These are about to expire in August of 2007 unless they are re- 

18 authorized. The Lawyer’s Committee hopes to create the National Commission on behalf of the 

1 9 civil rights community to identify the degree of racial discrimination in voting, as the nation 

20 discusses the issue of re-authorization, 

21 This is the National Commission’s third hearing since March. In addition to holding 

22 these hearings across the country, the Commission will be releasing a report that will offer a 

23 comprehensive picture of the evidence uncovered through the period process as well as the 

24 study of the historic work of the Department of Justice, responsibilities of the individual voting 

25 rights. And right now, as we are meeting, because of the great work of so many of the law firms 

26 I mentioned, there are law students throughout the country visiting those voting rights lawyers, 

27 going through their files, finding the best documentation of the problems in voting. And we will 

28 continue to look at other relevant data that will help maintain a comprehensive picture in voting 

29 for the past 40 years and how the minority voters will pass protection to the political process. 

30 The evidence we have gathered so far is both hopeful and thrilling. 

31 During the Commission’s first hearing in Montgomery, Alabama commemorating Bloody 

32 Sunday, practitioners, advocaters, educators, knew about the all too familiar legacy of voting 

33 discrimination in the south. We have heard from citizens in the State who have been active for 

34 over 40 years, that Afiican American citizens can exercise the right to vote freely without 

35 intimidation, administrator obstacles, and so many other barriers in the implementation of their 

36 rights. Over the last 40 years we have heard from citizens and experts who gave a technological 

37 and statistical analysis, particularly Section 5 of the Central Provisions. The Voting Rights Act 

38 must be re-authorized. The Voting Rights Act has been responsible for providing a voice to a 

39 fairly voiceless community. Unfortunately, we dont, and very sadly, we have also heard from 

40 advocates and citizens quoting the continuing experiences between minority voters. Clearly, 

41 the work of the Voting Rights Act, while dramatic and powerful, is not done. In Phoenix, 

42 Arizona, where the Commission held its second hearing, we worked with the Commission in 

43 Arizona University to identify the legacy of obstacles to the ballot box, voters in the south - 

44 lives who told stories in counties, including language assistance, and currently sensitive 

45 electoral officials, the areas covering our first Americans. The Commission also took testimony 

46 from experts, academics voting rights practitioners and others in the Latino Commission who 
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1 told how Section 203, the Voting Rights Act which require jurisdictions to provide multi-lingual 

2 systems to voters, Spanish language to "speak only Spanish" - as Spanish is their primary 

3 language - to participate in the process. That is not set up for the demand of minority 

4 communities, and to illustrate that society has been central in addressing many of these 

5 concerns. But it’s work, once again, is not done. Today, we will hear from voters and expert 

6 advocates and academics and many others who will detail the roles of those in the states of 

7 Connecticut, Massachusetts, New Jersey, New York, Pennsylvania, and Rhode Island, and we 

8 will talk about how the Voting Rights Act has had an impact on discriminatory practices. 

9 I am looking forward to hearing today’s testimony and adding it to the already impressive 

1 0 August file. When we put together this impressive group of Commissioners, we did so knowing 

1 1 this was not an easy one. The continuing accordance of arguably, the most important piece of 

12 C i vil Rights Legislation that has passed Congress, they have responded with distinction. 1 am so 

1 3 proud to see this process unfolding and to have this opportunity to work with such a 

1 4 distinguished group. I will now turn it over to the Commission’s Chair, Bill Lan Lee who is the 

1 5 former Assistant Attorney General for Civil Rights where he made sure that the word "justice" 

16 meant a lot, and he has been an attorney for seven years with the NAACP Legal Defense 

1 7 Educational Fund the law firm founded by Justice Thurgood Marshall. He headed three defense 

18 fund’s Western Regional office in Los Angeles, and anyone one who knows Bill knows that 

1 9 when we called him and said, "Bill, would you do this?" Everyone had been calling on Bill to do 

20 everything, from suing the president over the failure to protect people in prison in Iraq, and for 

21 all of the other work that he’s doing, he graciously, even though it’s a hard personal time, said, 

22 "111 do it" because we knew he was the best. Please, ladies and gentlemen, join me in 

23 welcoming the Chair of The National Commission Voting Rights Act. 

24 MR. LEE: Thank you, Barbara. That was very rousing. On a personal note, when 1 

25 was a young lawyer I was a member of this Association on several reports. Good morning. 

26 On behalf of the National Commission, I welcome you to what is the third of nine public 

27 hearings. The Commission will be conducting this, as Barbara mentioned, over most regions 

28 covering States of Connecticut, Massachusetts, New Jersey, New York, Pennsylvania, and 

29 Rhode Island. In the past two hearings, whieh Barbara has vividly described, we heard some 

30 compelling testimony about voting discrimination and the impact on the Voting Rights Act on 

3 1 African-Americans themselves. Latinos and Indians in the southwest. Today weVe concentrating 

32 primarily on the Spanish, African American, Latino and diverse areas of the nation. First, a 

33 little bit about the history. The Voting Rights Act was signed into law in 1 965 by President 

34 Lyndon Johnson, in response to voting discrimination encountered by African Americans in the 

35 South. Those of us who were fortunate to attend, heard the description of what life was like 

36 back then. Congress re-authorized Voting Rights Act in 1975. It also made specific findings 

37 that I think only legislation and others that affected the Bar, and minority language citizens were 

38 participating in electoral responses. In response. Congress expanded the act to counter Section 

39 203. Before discussing Section 5 and 203 in greater detail, 1 want to explain what is scheduled to 

40 expire in 2007 and what is not. African Americans and other minorities is permanent. This is a 

41 very important point, and I want to reiterate because it is sort of an urban legend that African 

42 Americans will lose their right to vote. Permanent revisions of the act, the literacy faction, 

43 authorized federal monitors and observers to various mechanisms. However, there are some 

44 temporary provisions which will expire in 007 unless they are re-authorized by Congress, and 

45 those temporary provisions are our focus today. First, Section 5 Preclearance Provisions of the 

46 Act requires jurisdictions in all or part of sixteen states to submit voting changes to the United 
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1 States Department of Justice or the United Sates District Court for the District of Columbia for 

2 preclearance approval before they can be implemented. They have to obtain pre-approval before 

3 the district director before making a voting change, re-directing the change to a methodof 

4 legislation and polling rights jurisdiction. Section 5 must prove that the change does not have a 

5 purpose or effect of denying or bridging the right to treat only race, color, or language minority. 

6 Section 203 requires that language assistance be provided for communities with a significant 

7 voting number having limited language for American Indian, Asian Americans, Alaskan native 

8 to provide language assistance. As of 2002, a total of 41 states are covered by this provision. 

9 Counties in New York, New Jersey, Pennsylvania, Connecticut, and Massachusetts are among 

! 0 those jurisdictions covered in Section 5. Third, the Act authorizes the Attorney General to 

! 1 appoint a federal examiner or send observers to any jurisdiction to comply with Section Five on 

1 2 good cause. Any jurisdiction where a federal examiner has been assigned is very important. 

13 Since 1966, 25,000 federal observers have been employed under probably 1,000 legislations in 

14 our country. Let me tell you a little bit about the Commissioner’s purpose. The lawyers in the 

1 5 civil rights, acting out of the civil rights, created a nonpartisan of the Voting Rights Act to 

16 examine discrimination in voting since 1982. 1982 was a critical date because that was the last 

1 7 time it was re-authorized. The Civil Rights leader represents the diversity of the some of the 

1 8 panelists, Honorary Chair Commission of the National Commission is former United States 

19 Senator, Republican Charles Matthias, is not able to be with us. To the other six commissions; 

20 The Honorable John Buchanan, leading Voting Rights Scholar, Dr. Chandler Davidson, Dolores 

21 Huerta, co-creator of the United Farm Workers of America; Elsie Meeks of the U. S. 

22 Commission on Civil Rights, and Harvard Law School Professor, Charles Ogletree and the 

23 Honorable Judge, former Republican Lieutenant Governor of Colorado, Joe Rogers. 

24 Commissioners Buchanan, Davis, and Rogers are present along with me today. We are also 

25 fortunate to have three regional Commissioners: Juan Cartagena, Kimberlee Crenshaw, and 

26 Miles Rapoport. Ron, the Commissioner fiom primary past, was the first to conduct these 

27 regional hearings such as this one, across the country, gathering testimony relating to the 

28 Voting Rights Act and the second to write a comprehensive report detailing the commission 

29 since 1982. The report will be used to educate the public, advocates, and policymakers on this 

30 record of discrimination and its relationship to the upcoming re-authorization. It will also be 

31 submitted to Congress as to the purpose of this and how well proceed. 

32 There will be five panels of speakers today. The first four panels will be comprised of 

33 the Voting Rights Practitioners and members of the aid who are effective in the voting rights 

34 issues. Each panelist will have five or ten minutes to make a presentation. After all the 

35 panelists have spoke, members will ask questions. We encourage you the public, to share in 

36 their voting right in our fifth and final panel, and if you are interested, please speak with a staff 

37 member on the back or the side. One of the staff members - actually maybe we should have the 

38 staff members raise their hands. They are very fiiendly. And if you cant stay, please talk to the 

39 staff members to take your statement. That statement will be included in the record along with 

40 Barbara Amwine. To know how democracy works the Post National Commission is conducting 

4 1 a committee, Voting Discrimination and Voting Rights Act in Connecticut. That program is 

42 going to be videotaped and telecast from the record of that program and that will be incorporated 

43 in the record. I’d like to introduce each of the Commissioners present at today’s hearing and 

44 each one will make a short opening statement. Commissioner Buchanan is our hotel 

45 commissioner. He is the ordained commissioner of Alabama, Virginia, and Washington, D. C. 

46 He also represented Birmingham, Alabama Congress in the past 16 years, as well as the 1979 
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1 reauthorizations. For the outset of his career, he worked for and was a strong component for 

2 representation. After Congress, he chaired the Civil Liberties Organization and People For The 

3 Americans for ten years. 

4 MR. BUCHANAN: I’m a filibuster, particularly when I’m the one doing it. 

5 MR. LEE: Thanks for the warning. 

6 MR. BUCHANAN: 1 965 was my first year in congress, 1 was elected in the Goldwater 

7 sweep in 1 964 in Alabama which turned out to be a Johnson sweep in most other places and the 

8 first vote that was elected for congress was Jerry Ford to become a minority leader. 'Virtually 

9 everything that Lyndon Johnson proposed in the straight society programs, Jerry Ford came up 

10 with constructive republican proposals, and this collided with the Voting Rights Act. Jerry 

1 1 came up with a different — it was a strong Bill that applied more equally in the whole country, to 

1 2 take care of going after the whole state - my own state, and I sponsored that, but I supported his 

1 3 alternative proposal. Now, it is not true that Jerry Ford was captain of the football team of the 

1 4 University of Michigan in college. He went to a University for law and at Yale University, he 

1 5 was not the "C" student as some of us - 1 won't mention - but he was in the upper third of his 

16 class while coaching football at Yale, and 1 thought Jerry had some good ideas, so I supported 

17 it. But I feel that Lyndon Johnson in this instance were righter than we were. This legislation 

18 has been extremely important to the country and the provisions that are set to expire. 1 think we 

19 need to take a hard look at this commission. Taxation without representation is wrong, and it is 

20 wrong in the world’s greatest democracy for us to deny people their votes or any kind of 

2 1 discrimination or any kind of democracy and that’s clearly happened in the past years and we 

22 want to hear from you young "C" students. 'WeVe anxious to hear from you. 'We’re determined 

23 that those protections that guarantee our constitutional amendment and rights by voting in 1965 - 

24 - which transformed the political life in my part of the country - that those rights will be 

25 sustained and need to be sustained and individual rights of the American citizen will be 

26 protected under the law. Thank you, 

27 MR. LEE: Thank you. Commissioner Chandler Davidson served as Chairman of the 

28 Department of Sociology. Dr. Davidson was the co-editor of Quiet Revolution In The South, a 

29 definitive work in the South. Dr. Davidson testified before Congress during the 1 982 Voting 

30 Rights Act. 

3 1 MR. DAVIDSON: Thank you. It’s always a pleasure to visit New York City and I look 

32 forward to hearing the testimony that you’re going to give today. 

33 MR. LEE; Commissioner Joe Rogers completed this term as Lieutenant Governor of 

34 2003. He was the youngest Lieutenant Governor and only the 4th AMcan-American in the 

35 United States of America as Lieutenant Governor. He served as founding chairman in the 

36 Lieutenant Governor Association, served on the executive committee of the National Congress. 

37 Joe Rogers created "1 Have A Dream," a program in dedication to the memory and legacy of 

38 Martin Luther King. 

39 COMMISSIONER ROGERS: First of all, it’s just good to be here in New York. How 

40 many of you have been to Colorado? 'Well, you’ve all been to God’s country. You already know 

41 there is good reason to call it God’s country. Colorado is one of the highest sea levels. In New 

42 York, it’s always a pleasure to come here, and in particular, to see so much of the man-made 

43 monuments in the context of our great nation. The United States is a cross-section as you well 

44 know, of people and culture. The Northeast in particular, with the brashness that you might 

45 argue with Northeastemers, as you might insist. The South is more congenial, and the West, if 

46 you come to my part of the world, wide open, cowboy country. And then you head over to 
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1 California. As you well know, you get a different feel and sense of America, The same is true 

2 of us. We all have unique beings and a sense of euiture that exists here, despite the differences. 

3 We are one great nation. The Voting Rights Act of 1965 was enacted one year after I was bom. 

4 1 was bom in 1964 and so much has occurred in the past years. There is great progress that has 

5 been made in these United States of America. Great changes have occurred in the United States. 

6 Wefe proud of our progresses we have made in the nation. I wouldn’t be sitting here today, 

7 certainly not having served as a Lieutenant Governor, but obviously so many great leaders who 

8 gave us an opportunity to help us all in the Civil Rights Act of 1965, the Voting Rights Act of 

9 1 965. Wefe here to assess the fact that the Supreme Court is such that we have to establish a 

10 factual basis in order to continue with reauthorization with certain provisions of the Act. If we 

1 1 cannot establish a factual basis that certainly has to be authorized. That’s cracial, in terms of 

12 overall process, and so weVe here to today, particularly in this region of the country whereby it 

1 3 is that voting rights has been addressed with practice and issues related to enforce them. 

14 Problems related to voting. Obviously, in this region of the country, I look forward to hearing 

15 the commissioners this first year, and IVn looking forward to hearing from you individually. 

16 Good to be with you. 

1 7 MR. LEE: Thank you. Commission Rogers. I mangled his name, I apologize. 

1 8 Commissioner Cartagena is a Civil Rights attorney who serves as a General Counsel for the 

19 Community Service Society of New York and co-chair of the New York Voting Rights 

20 Consortium, which is a collection of major legal defense funds that protect voting rights of 

21 racial and minorities. Thatsounds relevant for our purposes since 1981. The Commissioner 

22 has represented Latino and African-American Voting Rights litigation and other states, 

23 including some of the states we’re covering today. New York, New Jersey, and Permsylvania. 

24 Commissioner Cartagena. 

25 COMMISSIONER CARTAGENA: Good morning. 1 am so happy that weVe celebrating 

26 this in New York and to also be participating and submitting testimony to this commission. In 

27 many ways, I am very happy that this is happening in New York as well because of the 

28 incredible richness to one segment of the voters in the United States, the unique nature of the 

29 relationship of this one particular item in this county. A lot of what we talked about in New 

30 York State and New York City, most particularly in the 1960’s, when the Voting Rights Act 

31 was the home and epicenter of the entire migration to the United States. I was very welcoming 

32 of the remarks by Mr. Buchanan through the course of the day. We talked about 65, and I 

33 want to share a little quote that I found from the record in ’65. It had to do with the Voting 

34 Rights Act because in 1965 when that act was passed, the Voting Rights Act also passed a 

35 Section 4E. It particularly stated that no voter could achieve a sixth grade education because of 

36 an English only registration. New York State also had a English literacy requirement in the 

37 1960’s. In 1965 two Senators, Barbara Kennedy and Jacob Javitts composed Section 4E. A 

38 senator from the floor said the following. "My consciousness happens to be in the deep south. " 

39 He said, "In the state of Florida, there are tens of thousands of citizens of Latin American 

40 heritage. Many of them not yet able to speak the English language and have limited education 

41 to even know what they’re doing. " For years we have permitted them to vote and we’re very 

42 happy of the fact that the great State of New York now turns to us in the democracy which we 

43 believe the State of New York has been in need for a long time. The nature of the debate in the 

44 ’60’s 

45 

46 
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1 which I would love to hear from Congressman Buchanan about, and Howard - you know - 

2 focused particularly in the south. That is that one exception, and that one exception is New York 

3 City State. The English Literacy Program was used to effectively stop the people from voting. 

4 The many cases of the 1 970’s allowed the voters to vote freely despite the fact it was in an 

5 "American flag" school where the language was Spanish. Bilingual Congressman debated that 

6 privilege, looking at what happened to New York City with bilingual issues going on until early 

7 70’s, and basically said, "Having a bilingual structure in the cities of New York is not a radical 

8 aspect." . Because the Voter Rights Act, which now extended protection to Asian languages, 

9 the American language endorsed all the Spanish languages in the cities throughout the county. 

1 0 They had this precursor here in New York City because of Section 4E, because of that, 

1 1 Commissioners, I also commit to continuing my obligation. Now, going into the States besides 

1 2 New York City. Now you will hear, IVn sure, today, testimony from others, and other States in 

1 3 the Northeast which makes it very, very interesting in terms of reauthorization. A new nature of 

14 Puerto Rican experiments, so to speak. Except for a small segment, Puerto Rican issues have 

1 5 not changed since 1 982, so in many ways, the one small segment of the population that has, has 

16 been because of the ingenuity of a handful of lawyers and that ingenuity. Thank you. 

17 MR. LEE: Thank you. Commissioner. Commission Kimberlee Crenshaw is a bi- 

1 8 coastal Professor of Law in the University of California. At present, she is also an ACLU Racial 

1 9 Justice Fellow, Professor Crenshaw is a specialist on race and gender. Her work was influential 

20 in drafting the quality and cause of race and gender discrimination for the United Nations World 

2 1 Conference. Commissioner Crenshaw. 

22 COMMISSIONER CRENSHAW: Thank you, Mr. Chairman, Executive Directors, On- 

23 line Commissioners, distinguished members of the Bar, colleagues, friends, good morning. First 

24 off, it’s a distinct pleasure and a privilege to be a part of this important fundamental right as 

25 American citizens. The right to participate as equals in the political process. As we gather this 

26 morning in New York City, I’m mindful of the events that are transpiring right now in 

27 Philadelphia, Mississippi, where a new generation of Americans has taken up the task of 

28 confronting the human toll paid by the challenge to America to live up to their ideals and 

29 democratic commitments. Forty years have passed. We have paid the highest price possible to 

30 register African-Americans in this city to vote. This injustice may well have faded from memory 

3 1 had it not been for the efforts of three young people who determined that they would search out 

32 the truth and make the truth matter. We commend those students not only in Mississippi, but 

33 because their democracy can't be deterred by sentiments that would wish these problems away 

34 or hope that they would be resolved merely through the passage of time. As much as we all 

35 recognize the quality to living the dream, it requires us to be conscious of current realities that 

36 frustrate or deny our enjoyment of the rights that this country was created to defend. So today, 

37 here in New York, we take up the task of the state of democracy to challenge. We continue to 

38 fight the Voting Rights Act which is perhaps the most important and successful civil rights 

39 legislation. In part, because it was grounded in actual voting conditions. Its prophylactic 

40 provisions balanced the barrier of removing the bad lot of those who have the power and the 

41 authority to make wrongs right. It is fitting, therefore, to visit on the factual upon which these 

42 presumptions remain, as our highest ideals of democracies, to the sacrifices that were made by 

43 civil rights activists of people bom in the Mississippi Delta, but also to the Americans and from 

44 all other countries from around the globe. Perhaps Jamie Goodman and Joyner would never 

45 have drafted the benefit of sacrifice, but when we pay attention through the democratic 
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1 association, the ideal simply can’t be contained. I look forward to today’s testimony and am 

2 grateful for the opportunity to play even a small role for our nation. 

3 MR. LEE: Thank you for those thoughts. Commissioner Miles Rapoport holds up the 

4 City of Connecticut. The Commissioner is President of Demos, the Research and Ethics 

5 Organization, dedicated to ensuring the highest levels of electoral civil litigation, and many 

6 economic prosperity opportunities broadly shared in prosperity from serving at the Demos. The 

7 Commissioner served for ten years under legislation as secretary of state. 

8 MR. RAPOPORT: Thank you, very much. I’m delighted to be here, commissioning 

9 here today, and I really am glad to come to today’s proceedings. As mentioned, I was 

10 Secretary of State for Connecticut for four years in the 1990’s and as such, was the Chief 

1 1 Legislation Officer for the state. And it was clear to me at the time when I was Secretary then, 

12 the fact of how the legislation laws were implemented, how the local legislation officials made 

1 3 decisions, and how bifurcation of rights are carried out. The way the Voting Rights Act are 

14 treated has everything to do with whether people are encouraged to participate in the process or 

1 5 discouraged to participate in the process. I think that all officials should do some backup. Not 

16 all voting processes are as high as we can possibly make it. I dont think any of us, despite the 

1 7 uptake in the turnout in the 2004 Presidential Election, can feel good about a situation which, in 

18 many elections, less than half of eligible persons are voting, and the very simplest in all of the 

1 9 studies that have been done, don’t go first to the deepest question of whether people choose to 

20 vote or not. But many people donf vote because of procedures. So that brings me to wonder if 

21 the maintenance and understanding of the Voting Rights Act is to encourage or to discourage the 

22 behaviors of elected officials in Connecticut. That, I do see the need for that kind of thing. The 

23 need is that these issues are alive and well and need to be addressed, but as a point of view from 

24 the Demos, I think the system is always fundamental in the root word of democracy, and I think 

25 it’s our fundamental decision that democracy is the most vibrant, and inclusive. It’s interesting, 

26 this management issue, that Demos and Lawyer’s Committees and other organizations that are 

27 represented here address neutral issues that should encourage or discourage people, whether 

28 that be people with felony convictions getting their voter’s rights back or not. All these things 

29 have a great deal of impact, and these are policy issues that we want to continue to address. But 

30 while looking at the new frontiers, what discourages or encourages people from voting, I think 

3 1 what we will let slip is one of the most crucial things that is something that we ought to pay great 

32 attention to. So I am delighted that the Lawyer’s Committee has taken an interest in putting this 

33 together. Ita very happy that Demos is participating, and 1 will look forward to the testimony 

34 that weVe going to hear today. 

35 MR. LEE: The Commission wishes to thank the Association of the Bar of New York 

36 for providing this majestic room. The Commissioners would also like to thank Mr. 

37 Greenbaum, the director, and Masiah Johnson - Deputy for this project -- for their valuable 

38 effort for running the show. We will proceed to the first panel immediately after we have a 

39 camera change, so we will start in about five minutes. Thank you. Okay. The first speaker of 

40 the panel is the Honorable David Paterson. He’s been a member of the State Bar of New York 

41 since 1985, representing the third district, representing Harlem and East Harlem and the upper 

42 west side. He has been a Senator since November 2002. The Senator has to leave early, so we’re 

43 going to go forward with his testimony and the commissioners will have a round of questions for 

44 him before proceeding with the other speakers. Is that okay? Thank you very much. 

45 COMMISSIONER PATERSON: Good morning. Commissioners and members of the 

46 Lawyer’s Committee, and all of you who have come together to discuss the Voting Rights Act. 
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1 1 will try to confine most of my remarks to the issues relating around Section Five which is 

2 obviously one of the sections that we have been involved in, in some issues. The 

3 reapportionment, and also designations of New York. It’s obvious there is still "bloc" voting that 

4 is practiced to a great degree and exists, so therefore, we would hope that the judiciary and 

5 private citizens can still take advantage of the pre-clearance provision of the Voting Rights Act, 

6 Section Five. Whenever there are situations where there are devices or practices that have a 

7 purpose or effect of diluting the voting strength of people who live in the minority communities, 

8 Section Five is hardly the best section in the Voting Rights Act for application. Actually, 

9 Section Five relates more to procedure than it actually does to substantial issues. Section Five 

1 0 has been important in our circumstances and actually Section Five was vital in a case that was 

1 1 brought in the federal court in 2002 relating to New York City’s reapportionment. There are 

1 2 areas in Long Island, Hempstead, Freeport, Uniondale, Garden City and Lakeview, where 

1 3 citizens who lived in what had to be considered a politically cohesive community and a 

1 4 geographically condensed community. It would have comprised about 40 percent of a potential 

1 5 single State Senate district, however in the 2002 reapportionment those communities were 

1 6 "cracked" and "broken" through the district. The result was, there were no more than 1 3 

1 7 percent, and as low as six percent in the North, the smallest district. This "cracking" had the 

1 8 effect of completely alienating minority citizens in those communities from the actual 

1 9 government and electoral process, and so when Martin Luther King was arrested in February 

20 1 St in Selma, Alabama and we heard the first of testimony letters, we considered that voting 

21 would be one of the most important parts of democracy and that is true in Section Five. We 

22 brought in the circuit effect of the federal court because the effect of splitting up individuals 

23 living in the neighborhood would have that effect of denying, really, any opportunity for them to 

24 participate in this process. The court’s ruling was that the minority communities being less than 

25 50 percent of the overall population couldnf really guarantee that that would be the catalyst for 

26 electing a minority representative. But what the court really wasnf thinking about was the issue 

27 that it was a significant percentage compared with other groups in the area. It could produce a 

28 minority representative in that area, and what was most important about the decision was that, 

29 though it was a strict interpretation of Section Two by the court, in the end, Section Five was 

30 actually irrelevant, because Long Island was not a covered area. It legally had no effect, because 

3 1 Section Five tried to preserve what a minority voting district backup doesnf enhance, but when 

32 Section Five was first adopted in 1965, it probably had a positive affect then, because what weVe 

33 look for is districts of minority communities to be represented in the government. The question 

34 is, is that really representative of what minority strength actually is, and would there be an 

35 opportunity to go beyond Section Five with some kind of legal redress where enhanced 

36 capability is possible as it would have been in that particular area? 1 grew up in that area and I 

37 would never have had an opportunity to be in the New York State Senate in that area, and 

38 basically it’s a good thing I moved out. So Section Five still has a valid use and valid meaning 

39 in our society as we found in another district, the 34th Senate District, which is the Bronx and 

40 Westchester. This district was "gerrymandered" in a way to ensure White representation. It 

41 violated the county line more than once, which is against the statute and basically rounds up all 

42 the White in the still Parkway on a piece of paper, which would be reminiscent of a dismembered 

43 lobbier. It has absolutely no relevance to the geographic location there are five small districts 

44 in the Bronx, and to accomplish the maintaining of the 34th district, it was up to the other four 

45 minority districts with each of them now representing over eight minorities, to keep this one 

46 White district viable in that particular area. In ruling against our claim, the Court 
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1 said that it had a concern about the picking of the minority district. That the percentage 

2 dropped from 85 to 75 or even 70 percent. The Court feared that that would actually be a threat 

3 to the ability of African-Americans or Hispanics to represent those districts. Meanwhile, it 

4 showed a viable, a 59 percent White district which was drawn in such a way that we felt that it 

5 violated the sections of the Voting Rights Act. So one of the issues that we would hope in 

6 extending the Voting Rights Act is that Section 5 would never be used to "overpack" the 

7 minority districts. When minority districts are overpacked, when seats change hands, there is so 

8 much of a "warming effect. " African-American and Hispanics run against each other, 

9 therefore a White candidate can win. So those are some of the relevant issues that we thought 

10 we would point to the cotiunission this morning, relating to the application of Section 5. As we 

1 1 review the authorization of the Voting Rights Act, I must confess to the Commissioners, ten 

1 2 years ago, when I first heard of expiration of the Voting Rights Act which expired in 1 975, 1 982, 

13 and will again in 2007, 1 thought that districts around this country were represented so well by 

14 African-Americans and Hispanics, that there would really be no need to re-authorize theAct. But 

1 5 looking now at the progress of the last decade, looking at what may be further confiscated 

16 methods that may be used as a purpose, is a result of diluting minority strength. These are 

1 7 things such as charges of voter fraud, and recent advocating for voter identification of the 

1 8 polling places, which significantly reduce the influence of African-American and Hispanic and 

19 other minority conununities. It is our feeling that the re-authorization of this section is 

20 paramount to maintaining the opportunity for equal representation. An equal opportunity in 

21 voting, and that’s why IVn very pleased that the Commission would examine it this morning and 

22 would allow me to express my viewpoint. 

23 MR. LEE; Well start with you Mr. Buchanan. 

24 MR. BUCHANAN: I’d like to say that the 1970 and 1975 Voting Rights Act didn’t 

25 protect anybody but my own constituent. But I hope they’re taking a hard look - Congress - at 

26 your experience. Like your own business, we have not often come up with perfect legislation 

27 in Congress, and it is perfectly clear that we need to strengthen in what is possible. 

28 MR. LEE: Commissioner Cartagena? 

29 COMMISSIONER CARTAGENA: One question. Since we have the benefit of your 

30 knowledge with respect to what happens in Albany to re-districting, could you just comment a 

3 1 little bit about how Section 5 is viewed up there? How it’s talked about — your colleagues in the 

32 Senate - how aware of the provisions, what it means, what it stopped them from trying do? 

33 COMMISSIONER PATERSON: I think it’s unfortunate that Section 5 has been twisted 

34 and cajoled in such a fashion. The idea of overpacking districts - which is the new and modem 

35 form of segregation - in order to accomplish the same goals that were, of course, to antagonize 

36 40 years ago, of representation. What they found 40 years ago is that they could divide 

37 minorities in such a small area that they would create a chilling effect in the preliminary 

38 process, and obviously dilute any representation. Now, because of voter population and 

39 demographic changes, the minority communities are too large. They are just too large to divide 

40 into small areas in the same fashion. So the new way is to draw the district in such a way that 

41 you pack as many minorities in one area. That is misunderstood in some points, and to be 

42 perfectly honest, I sense that my Hispanic legislators, even when making sustaining personal 

43 interest, obviously are going to have an easier time in "dogging" the district. It’s decreasing the 

44 overall count that can be elected. If the districts are drawn coordinately from political conflict 

45 and communities of interest, I think that the Section is in a sense, the way it was written — 

46 being manipulated for purposes other than which it was intended. 
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1 MR. LEE: Questions? 

2 COMMISSIONER CRENSHAW: I want to say congratulations that you were able to 

3 move all of us. We are better for it. The le-authorizing with regard to the two stories that you 

4 tell. You tell a story of the effect of "cracking" in the minority district and the inability to 

5 effectively contest that with the existing provisions. And the latter story is one of "packing," and 

6 so, I’m curious about how you go about what might be the best way of providing the "cracking" 

7 that you talk about and the "packing" that you talk about. And the second question, there is a 

8 general conversation about whether re-districting can happen in that colorblind way, given your 

9 experience in Albany. Anyone? If you can speak to that? 

10 COMMISSIONER PATERSON: Well, the interesting aspect of "cracking" in Nassau 

1 1 county and "packing" in the Bronx and Westchester county - what’s crucial about it is that the 

12 courts both ruled in the same situation and one has to wonder as a matter of sophistry, what the 

1 3 reason was that the Court took this rather mercurial position of almost defending two competing 

1 4 a.spects of law at the same time. And that is why we canf have colorblind districts, because the 

1 5 people who are drawing them arenf colorblind and the people ruling on the cases are less. So the 

1 6 reality is that the desire to have a colorblind enviroiunent was exactly what we were pursuing in 

17 Nassau county. We have said that we could draw a district of a majority-minority nature but 

1 8 what you’re saying is, if you get 40 percent, that a candidate was strong in his or her minority 

1 9 community backup, and avert the issues in such a fashion that was particular in other 

20 neighborhoods, you could have an opportunity to win, as opposed to never having an 

21 opportunity to win. So there was the colorblind argument. They rejected it in that case. Then, 

22 when it went to the "packing” issue, they became color-conscious and decided to recall four 

23 di.stricts of over 80 percent minority, because they considered that to be a concern of minority 

24 representation, whereas minority representation could come through as a conflict of the White. 

25 They rejected it. The unfortunate aspect of Section 5 is that in many respects it was restrictive 

26 for issues that went beyond some of the basic voting rights problems we had in 1 965 I donf 

27 want to diminish the gravity of changes that have been brought by many people - you 

28 commissioners and the audience — but we have preached a reality that’s representative or 

29 reflective of the considerable ability and talent that existed in African-American and Hispanic 

30 communities that could be seen in government, if any of us had more of an opportunity to serve. 

3 1 And, so, just in terms of trying to fulfill the ideal that the constitution and declaration provide for 

32 us, it’s my suggestion that we’re going to have to, if anything, enhance the Voting Rights Act to 

33 address some of the specific issues that might not have been really in the part of the thinking that 

34 went to passing the legislation 40 years ago. 

35 MR. LEE: Commissioner Paterson, you’re essentially talking about folks wanting to 

36 have it both ways, YouVe indicated what the purpose or the rationalizing and the influence of 

37 "packing," is, and so, when you look at essentially how you resolve that concern, you talk about 

38 issues related to how you enhance, for example, the Voting Rights or the Voting Rights Act. 

39 How do you strike that balance? How has that been articulated by a Court, to your knowledge, 

40 or was it an articulated period or the balance that’s been struck in terms of meeting - about 

41 "packing" on the one hand ~ having influence on the other? 

42 COMMISSIONER PATERSON: 1 can! site Court actions that I’d say would properly 

43 reflect the right balance between the methods from within. Districts can actually be drawn as a 

44 precursor to that, because for me, it might be somewhat of a ~ it’s just something that I can't 

45 perceive right now. What I would settle for right now is consistency. A method which is using 

46 a standard and applying it the same way, and that did not happen in our case that we brought 
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1 before the Court. In fact, we had planned that when we were addressing the Court, we would 

2 actually use a standard deviation of 10 percent of the population in districts to actually pack 

3 more constituents into the "down State" region jobs in New York and less in the "up State" 

4 region jobs to create another "White seat" in upstate New York, So, in other words, what they 

5 did was, when a 10 percent standard deviation was lowered in the "down State" areas, all of the 

6 "down State" seats had approximately 15,000 to 20,000 northern citizens in this "up State, " 

7 With what was left over, they were able to create another seat upstate where the minority is about 

8 6 percent, as opposed to down State, with the minority population at 20 percent. So, in trying to 

9 bring this argument, what we were saying is that there was a racial aspect to the draw and that 

1 0 was also rejected. But as 1 said before, the Court allowed the racial aspect, re-drawing, when 

1 1 they put 85 percent of minority districts in force in the Bronx seat to validate a fifth seat where 

1 2 they now packed all the AVhite citizens. So it would probably take some research for me to find 

1 3 what I think would be the most negotiable portion to be fair, but what I could say right now is, 

14 what we observed was so antithetical to what we were trying to achieve. And specifically, the 

15 same in all the areas, the population of minorities in New York State is such that, in the other 

1 6 house of government, there are 42 minority seats, whereas, in the Senate there are only 1 1 . Even 

1 7 though the other house is only two and a half times the size of the senate. So strangely enough, 

18 if they do the districts continually, one right after another, that would, in and of itself, would 

19 assure us four or five African-American Senate seats. 

20 MR, LEE; Do you believe because of racial bloc - is that correct. Commissioner 

21 Paterson — the problems you’ve identified with "cracking" and also "packing" you would have to 

22 do sort of the administrative - I guess picking appropriate remedies in the racial block realities - 

23 - thing. 

24 COMMISSIONER PATERSON: Yes. 

25 MR. LEE: Do you believe there is a long - language-wise - 

26 COMMISSIONER PATERSON: Yes. 

27 MR. LEE: Well, I think that it's rare that we have an official here. 

28 COMMISSIONER PATERSON: I think that wherever there is a harmonious equality 

29 that impinges on a geographic area, that there would be similar voting patterns, and the aspect 

30 of language and language spoken. I think it would be based on national orientation and some of 

3 1 the other protected classes. The opportunities and the interests in the voting itself are actually 

32 greater at times, as we found, in particular, the Dominican area, because they have such a 

33 political orientation in the Dominican Republic. What actually was keeping Ae voting poll 

34 places down in New York City was the inability to have dual citizenship in the Dominican 

35 Republic and the United States. When that was granted in the year 2000 by President Lionel 

36 Fernandez of the Dominican Republic, the increase in voting population in that area has been 

37 immeasurable and has produced three new senates in the New York State counsel. But what 

38 often has been the barrier is obviously the disconnect, that people would speak their native 

39 language with society in total. In terms of reapportionment, the language issues are drawn, 

40 probably based not on language, but based on ethnicity, so just in terms of motivating or having 

41 bigger opportunities to vote, they probably go hand in hand. 

42 MR. LEE: Thank you. Senator. I know you have to leave, and it's 1 1 :00 right now, 

43 Thank you. 

44 COMMISSIONER PATERSON: Thank you. 

45 MR. LEE: Our next speaker is Joan Gibbs. Ms. Joan Gibbs is General Counsel, Center 

46 for Law and Social Justice, Medgar Evers College, The City University of New York. 
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1 

2 MS. GIBBS: Thank you. Good morning, and thanks to the members for participating in 

3 this hearing. The center is in the process of preparing detailed analysis of the impact of the 

4 Voting Rights Act and the litigation in the City of New York and particularly in the borough of 

5 Brooklyn, where the center is located. We have not finished that analysis yet, but actually, we 

6 are at the end of it. It’s being edited right now. Its being edited by our secretary right now. But 

7 1 would like to talk about what’s to be included, we believe, what’s to be re-authorized. And we 

8 also want to show support for portions of New York City that are covered by Section 5 to 

9 continue to be covered by it in every re-districting city. Since New York has come under Section 

10 5 , in every district, the Black community, particularly along with other minority communities, 

1 1 have been committed to intervening or initiating litigation. First, 

1 2 to secure, and second, to secure our proper voting strength representation. Their last cycle, for 

1 3 example - and Senator David Paterson was talking about this case - and we’re involved in this 

14 case as well, Rodriguez versus Patak. Unfortunately, it was lost. But in any event, in that 

15 meeting it was pursued from the beginning and it continued afterward, because the concerns 

1 6 about the U. S. Senator district, were currently represented by English, and so we continued in 

1 7 this litigation. And one of the things that we found ~ and they're really concerned about it — was 

1 8 the prevalence of the racial voting in Senator Ingle’s district. The other issue we wanted to talk 

1 9 about, because everybody focuses on the broader electoral, we also had reason to use Section 5 

20 in other areas, particularly New York City, They used to have community school boards. The 

2 1 school boards were dismantled a couple of years ago and we went to the Justice Department to 

22 argue that that was a violation of the Voting Rights Act. And that has been trae, not only around 

23 the legislation joint district, but the Section 5 application has been for the the residents of New 

24 York City. The other thing that we are looking at in our stadium, because we believe that it’s 

25 important, cities are undergoing in certain communities, demographic changes, and by that I 

26 mean that, although external districts are now majority-minority districts, that might not be. And 

27 so we’re concerned that the Voting Rights Act remain particularly in Brooklyn. Rapid changes 

28 may be active because people might have to resort to maintaining their strengths, not necessarily 

29 in positions. The other issue that weVe looking at in the study is that last year, the Voting Rights 

30 Consortium, which is comprised of members of the Legal Defense Fund Community Service 

31 Society, Asian Legal Defense Fund for Legal Defense, as well as a group of minority district 

32 professionals. Our office focused on the federal talks about the broader findings, but when 

33 Brooklyn joined the legislations, we found that there was a lot of confusion. A lot of people 

34 were being asked for I. D. , which was inappropriate, but nevertheless, they were being asked 

35 for I. D, And weVe going to document that in our study. And we see this with new voters. A lot 

36 of people have been familiar with just the process of the Voting Rights education, so that’s one of 

37 the other areas to educate people. Thank you. 

38 MR. LEE; Thank you, Ms. Joan Gibbs. The next panelist is Martin Perez. Mr. Perez 

39 is the president of the Latino Leadership Alliance of New Jersey, Originally from Puerto Rico, 

40 Mr. Perez is a labor leader of the National Workers Union. 

41 MR. PEREZ: Thank you, Mr, Chairman, honorable members of the commission. 1 

42 want to start by thanking you for this opportunity to address the commission on this most 

43 important issue for our State, and in particular, for the Latino community. The Latino 

44 Leadership Alliance is an umbrella organization that includes most of the Latino organizations 

45 in our State, It was established in 1999 to foster the political empowerment of Latinos across 

46 New Jersey. In the last decade, the community has made some progress, but we are still under- 



326 


1 represented in the halls of power of our State. New Jersey Latinos make up 14 percent of New 

2 Jersey’s population which is an estimated 1 . 2 million residents. Census trends indicate that by 

3 next year, our percentage of the State’s population will climb to 1 7 percent. We are the largest of 

4 all minorities in the New Jersey area and in the nation, yet our faces are missing on many of the 

5 governing bodies of the United States, even with sizeable Latino populations. There are no 

6 Latinos in our State Senate. That is what brings me here today, The Voting Rights Act of 1 965 

7 is widely regarded as the most influential civil rights statute. Latinos in New Jersey rely on the 

8 Act to protect our fundamental right to vote. In 1999, the Department of Justice’s Civil Rights 

9 Division found that Passaic County was discriminating against Latino voters by denying equal 

10 access to the election process. The county was not providing Spanish-speaking workers or 

1 1 Spanish language voting materials. The Civil Rights division entered into a consent decree with 

1 2 the County of Passaic. From 1 999 to the present, Passaic County conducts four elections each 

13 year, all monitored by the federal observers. A three-judge panel of the U. S. District Court of 

14 New Jersey was formed to ensure that the County will comply with the court orders. The 

15 monitor assisted the County in its efforts to comply with the Court’s orders and to implement 

16 major institutional reforms. The Passaic case has not only helped the Latinos in Passaic 

17 County, its influence was felt in other parts of the State. In order to avoid similar intervention 

1 8 from the Civil Rights Division, other counties took affirmative actions to bring themselves in 

19 compliance with the Voting Rights Act, We rely on the minority language and other provisions 

20 in order to protect our rights to vote. These provisions are scheduled to expire in August 2007. 

21 The question that we face today is, do we need the re-authorization of these provisions? There is 

22 no doubt that the answer is yes. New Jersey has made progress in efforts to comply with 

23 implementing the Voting Rights Act, but the reality is that we still have a long way to go. Our 

24 organization receives complaints in every election from almost every county. Some of the 

25 complaints are as follows: ) Counties don't recruit enough bilingual election workers that work 

26 specifically in Passaic, which by the way, Passaic was supposed to stop in 2003, and the Civil 

27 Rights division saw fit to extend it because they still haven’t recruited better workers and trainers 

28 for the county. . 2) The election workers are not properly 1 5 trained to deal with language 

29 issues. 3) The Spanish language signs and 17 documents are not in the poll places and are 18 

30 not posted in places accessible to the 19 people in the community. 4) Community Outreach; 

31 To educate our 2 community that language assistance is 22 available is deficient at best, and in 

32 some 23 instances, non-existent, We are state-wide with more than 200 in minorities. I have 

33 never received a call from any county to ask me to cooperate for any election problems. New 

34 Jersey has seven counties that qualify for coverage under Section 203 of the Act. Middlesex, 

35 Passaic, Union, Bergen, Essex, Hudson, and Cumberland. Due to population trends, it is 

36 reasonable to expect that after the Census, we will have more counties qualifying for coverage 

37 under Section 203. It is also fair to expect that, unless we maintain vigilance, the complaints will 

38 increase. We acknowledge that there are other laws, like the Help America Vote Act (HAVA), 

39 that set minimum standards for voting systems and accessibility for persons with disabilities and 

40 non-English speakers. These laws are a compliment to the Voting Rights Act. For example, 

41 HAVA requires that so that new voters. Registered by mail since 2003, produce some form of 

42 identification at the voting place. We received complaints from Latinos from the City of 

43 Vineland during the last mayoral election that election workers were asking for identification 

44 from many Latinos irrespective of whether they were new mail registers or not. Some people, 

45 because of frustration or embarrassment, simply go home and donf return to vote. The conduct 

46 of the Vineland election workers, which might be a lack of training, is not only in violation of 
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1 HAV A, but also of the Voting Rights Act. Some people could argue that if Section 203 of the 

2 V oting Rights Act is not reauthorize4 Latinos in New Jersey can turn to the state laws for 

3 protection. Those whoVe lived in New Jersey long enough, know that the office of the Attorney 

4 General in our state has not been the most effective agency in prosecuting corruption or illegal 

5 conduct of other government agencies. We understand that it is the responsibility of New 

6 Jersey to continue to pressure our state agencies, like the Attorney General, to become more 

7 effective, but the reality tells us that we still need the Department of Justice to protect our voting 

8 rights. It is our insurance. Yes, we have made progress in protecting voting rights in New 

9 Jersey, but the only guarantee to maintain the progress and be ready to defend our rights against 

10 new and creative forms of discrimination is the re-authorization of the Voting Rights Act. 

11 MR. LEE; Thank you, Mr. Perez. I think that the commission would appreciate it if 

1 2 some of our members could talk about the complaints you have received from Latino voters. 

1 3 Would that be possible? 

14 MR. PEREZ: Yes. 

1 5 MR. LEE: And Ms. Joan Gibbs, we would like a report. Do you have a copy? 

16 MS. GIBBS: Yes. 

17 MR. LEE: Thank you. The last panelist is Ted Shaw. He is a Director of Counsel, 

1 8 Associate Director for the NAACP Legal Defense and Education Fund, 

1 9 MR, SHAW : Thank you, Mr. Chairman. It’s an honor to be here at the National 

20 Commission On Voting Rights Act, and 1 want to commend Barbara Amwine and the Lawyer’s 

2 1 Committee and staff for all the hard work that they are doing, and the many silent workers in 

22 working toward the re-authorization Voting Rights Act. Being in this commission, 1 have 

23 testimony that I have submitted in writing, and I will not go into all the detail in that testimony, 

24 but selectively read some of it. 

25 MR, LEE; We have the testimony. 

26 MR. SHAW: Thank you. The Legal Defense Fund was a pioneer in the efforts to 

27 secure and protect minority voting rights in the United States, particularly those of African- 

28 Americans, and it has been involved with the voting rights since its inception. The Legal 

29 Defense Fund co-chairs, the New York Voting Rights Consortium, which is a group of New 

30 York Minority Voting Rights advocates which include the Community Service Society of New 

3 1 York, the Center for Law and Social Injustice at Medgar Evers College, The Asian American 

32 Legal Defense, and the Education Fund, Inc. , the Puerto Rican Legal Defense Fund. And it also 

33 includes other voting rights of independent practitioners and experts. In addition, we’ve been 

34 active in monitoring and/or challenging various issues affecting race and language minority 

35 voters on voting rights in the New York area. What I want to do is talk briefly about Section 5 

36 of the Voting Rights Act, particularly since 1982. Attached is Appendix A to my testimony 

37 which is a listing of all the Section 5 objections since 1982 and in New York State. And you 

38 also have a timeline that is Appendix B, which shows you when those objections were 

39 interposed. Since 1974, New York Municipal and State governments have attempted 19 times to 

40 make electoral changes that the justice department found have a retrogressive effect on the 

41 minority Voting Rights Act, But for the Justice Department’s rejection of those retrogression 

42 plans, there would have been numerous instances of changes which would have harmed minority 

43 voting rights. The job in New York, therefore, clearly isntover. As you heard earlier, there is a 

44 long history in New York State, going back to the days before the passage of the Voting Rights 

45 Act, particularly with respect to Puerto Ricans in New York, where there were explicit rules in 

46 effect that took away or blocked the right to vote for individuals based upon the language of 
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1 that vote. Sothereisdeephistory, and ofcourse. New York City is covered. The City of New 

2 York is covered in part, by Section 5 of the Voting Act. That is to say, New York County, Kings 

3 County, and the Bronx. What I want to do then, is to give you a little bit more detail on that. 

4 First I want to illustrate that part of minority vote changes which have continued over 40 years. 

5 Second, the jurisdictions with multiple growing minority populations, including complex voting 

6 processes that provide many opportunities for discrimination. And thirdly, I want to say that, 

7 contrary to particular belief. Section 5 -- a lot of people believe that Section 5 only protects 

8 African-Americans while the Voting Rights Act language provision protects only language 

9 minority. First of all, anybody that knows anything about the various populations of New York 

10 knows that the split people try to draw between race and language minorities is a false one. 

1 1 That’s one point. But the reality is that voting, symbolically and practically, the Voting Rights 

1 2 Act created an integrated protection program. Let’s talk about some of the Section 5 issues in 

1 3 New York. In July, 1 970, the Attorney General filed a determination that New York’s English 

1 4 Literacy Program adversely impacted minority voting participation and that, of course, is 

1 5 relevant to the Section 5 triggering formula. 

16 Ofcourse, in Marchof 1971, the U. S. Bureau of Census reported that fewer than 50 

1 7 percent of the voting age residents were registered and that, of course, what initially triggers 

18 coverage in New York of those jurisdictions. From 1982 or since then. Section 5 objections 

19 have helped prevent minority vote dilution in re-districting, non-geographical election 

20 procedures, and election controls, (suspension of elected bodies, etc. ) and barriers to political 

2 1 access for linguistic minorities. The scope of these categories is significant. There’s talk about 

22 re-districting since 1982. That authorization objection has occurred six times against proposed 

23 municipal, state and federal voting power, and that is reflected as 1 indicated earlier, in our 

24 appendices A and B. Each individual objection to each redistricting plan in fact, sited multiple 

25 harms to minority communities across the city so, in effect, at this time, the total number of 

26 changes that would be prevented by intervention of the Section 5 objections was more than six 

27 incidences. This occurred under both democratic and republican administrations, three 

28 Departments of Justice have stopped discriminatory voting changes in neighborhoods that reach 

29 across New York City, including Williamsburg, East and West Harlem, Flatbush, Bushwick, 

30 Cypress Hills, East New York, Fordham Road, Morris Heights, Inwood, Washington Heights, 

31 Williamsbridge, Wakefield, University Heights and Union Pott. In my written testimony you 

32 have more specifics with respect to those instances and youll see them also again reflected in the 

33 appendices. They include instances which "packing" and "cracking" were at stake, but also 

34 included non-geographic methods of eluding minority voting strength. The borough of Queens 

35 is not included in the voting Rights Act. It is not covered, but interestingly enough, the 

36 influence of New York City provides a unique front to observe an impact. If you compare 

37 Kings County, New York County, and the Bronx with Queens - which never, ofcourse, had 

38 Section 5 protection in Queens where redistricting plans are not subject to the scrutiny of 

39 preclearance review, pressure to protect White incumbents from dramatic demographic changes 

40 has wrought a districting pattern that, according to former Assistant Attorney General John R. 

41 Dunne, who served under that public administration of the Justice Department, "consistently 

42 disfavored the Hispanic voters. " The Queens county district is twice as overpopulated as Kings 

43 County, New York County, and Bronx County. IfSection5is allowed to expire, we can expect 

44 to see that pattern become the "norm" in the covered jurisdictions. Now in New York City, as 

45 we see in Queens, a few examples of non-geographic vote dilution fi-om 1994. That state 

46 amendment to the Bill proposing the allowing of the Governor to appoint judges to the Court of 
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1 Claims and then immediately transfer them to the Supreme Court. That would effectively take 

2 away or dilute the Voting Rights Act with respect to Supreme Court Justices. The Civil Rights 

3 provision rejected these under Section 5, noting that the method of selecting supreme court 

4 j udges, from election to appointment has changed. In 1 996, Section 5 allowed the jurisdiction to 

5 intervene when the Schools Chancellor dismissed nine minority community school Board 

6 members elected by a 90 percent minority district and replaced them with unilaterally chosen 

7 political appointees. Now we see the dismantling of New York City community schools, but 

8 these obviously occurred before that, and even that dismantling was subject to Section 5 with 

9 clearance, which should have been. It was pre-cleared over the objection of the minority 

10 advocates. But, nonetheless, the early evidence demonstrated Section 5 to secure our protecting 

1 1 the Voting Rights Act, and finally, still more recently, a federal government blocked a 1999 

1 2 proposal that would have claimed to alienate government in voting, in school board elections. 

1 3 Limited voting is a classic "anti-single-shot” strategy to prevent minorities to casting their vote in 

1 4 blocs, and as the Chair of this Commission may recall when he was in the role of acting 

1 5 Assistant Attorney General for Civil Rights, he determined that these changes would have made 

16 it three times as hard to elect a candidate of their choice to the New York City school board in 

17 elections. So Section 5 is well documented. These kinds of methods would "pour new poisons 

1 8 into old bottles," and Section 5 was enacted to "shift the advantage of time and inertia firom the 

1 9 perpetrators of the evil to its victims. " 

20 1 also want to point to that in New York City, with respect to the Chinese language 

21 speakers in New York. So half-hearted was New York City’s original Chinese translation 

22 language plan that acting Assistant Attorney General James P, Turner, 1993, noted, "There was 

23 no awareness that there were multiple Chinese dialects spoken in the city. " In addition, no 

24 procedure for assessing the language abilities of the people and the translation skills. " Without 

25 the intervention of Section 5, that city’s plan was to send one interpreter to the polling place, no 

26 matter how many Chinese speakers needed translation in that district, and one single interpreter 

27 would have had to have served 2,000. Before the Department of Justice objected, the city’s plan 

28 was to provide no translation services at all in all districts with fewer than 200 Chinese, and this 

29 goes on and on and on. Details of the testimony of the Chinese is continuing to increase and 

30 has increased since 1982 reaching 47. 6 percent of all New Yorkers by the 2000 Census. 

3 1 Without Section 203 and Section 5 a critical number of linguistic minorities face barriers of their 

32 fundamental rights to vote, in some of that, Section 5 provisions, it serves also as a deterrent to 

33 voting changes. In other words, what you speak, with respect to objections under Section 5 that 

34 arelodged, that does not reflect that entire force and effect of having Section 5, because judges 

35 know that they have to abide by or pass Section 5 scrutiny, and often don’t propose that. They 

36 otherwise propose, in the absence of Section 5, the need for Section 5 support of minority 

37 voting rights in New York city has not declined since 1982. In fact, the 19 times the Civil 

38 Rights Division has made Section 5 objections, in the City of New York, 1 1 have occurred of 

39 the voting rights, and just as much discrimination, since 1982. In 1982, most Assistant Attorney 

40 Generals who have served under Republican and Democratic presidents, have noted the 

41 persistence of racial polarized voting in New York City, Geographic segregation by race, 

42 ethnicity, language was significantly higher than the national average and reflects the existence 

43 of continued impediment. The job is not over. Section 5 is necessary. I commend the 

44 commission for the work that it is doing for the Voting Rights Act extension, and we are 

45 available for any fiirther questions. Thank you. 
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! MR. LEE: Thank you, Mr. Shaw. I wonder if youte preparing similar reports for 

2 other regions? 

3 MR. SHAW: We will participate in any way that we can be helpful. We work closely 

4 with many lawyers. We of course, have a flex office, which is our West Coast Regional office, 

5 and we will participate. 

6 MR. LEE: Very well. 

7 COMMISSIONER CARTAGENA: Well first of all, I want to thank all three of you who 

8 took the time in sharing your views with us, and New Jersey found "fills" in a lot of gaps and this 

9 kind of work can be done in general, of these United States. 1 have a short question for Mr. 

1 0 Perez and that is, you mentioned before that there are more Blacks connected to the New Jersey 

1 1 State Senate, Could you just give us yom opinion of what may contribute to that, 

1 2 dysfiinctionally or otherwise? 

13 MR. PEREZ: The biggest contribution? The contributor is the registering process. We 

14 try to engage in the past registering process and we even prepare charts and new maps that we 

1 5 submitted to the commission, but the reality is that for these to process, it is generally controlled 

1 6 by both political parties and it is assigned to protect incumbents. Thath the reality in New 

17 Jersey. Some incumbents are controlled by the Democrats, and some counties are controlled by 

1 8 the Republicans, You protect the incumbency, and by the way, politics work almost in similar 

19 situations in taking different organizations, and you end up with the same people. So it’s fair to 

20 say that the registering process in New Jersey has not been kind to Latinos and that's why we’re 

21 working — we’re going to work in context in trying to select this Senate for this control. 

22 MR. LEE: Kamberlee? 

23 COMMISSIONER CRENSHAW: Td like to thank all of you. I have two questions for 

24 Mr. Shaw. I understand and take most of the facts that both Democratic and Republican 

25 administrations have intervened, using the Voting Rights Act against various changes in voting 

26 policy. Is it also fair to infer that both Democratic and Republican local administration have 

27 been "equal opportunity violators" of the Voting Rights Act? And question number two, I was 

28 really interested in the comparison that you offered between counties where the voting act was in 

29 effect and counties that are not covered. 1 was wondering, if you were to "flip the script" 

30 somewhat, do you have any sense that Section 5 has a pre-numbered effect? In other words, 

3 1 does it have an effect even in areas that are not correctly covered in part, because of carryover 

32 or seen in areas where Section 5 is in effect? 

33 MR. SHAW: Let me answer that first question by simply saying, yes. With respect to 

34 the second question, 1 think that if the negotiable instrument you were asking about was in play 

35 everywhere, we would not see the difference between Queens County and the covered 

36 jurisdictions in New York City, that is, Kings county, the Bronx and New York county. So 

37 while I would like to be able to say that Section 5 creates a culture that extends beyond covered 

38 jurisdictions and maybe some of that effect, certainly it isnt a complete "Halo" effect which only 

39 underscores the need for extension. Section 5 jurisdiction, where we do have problems from 

40 West New Jersey has cases - that are KNC and RNC, are provided, I believe, by Judge Boyd, 

41 and I’m curious, (turning and addressubg panelist Mr. Perez,) over the recent years, have you 

42 observed any attempts of voter supression, specifically in Passaic county, which I imagine you 

43 have observed? 

44 MR. PEREZ: This making complaints against the Sheriffs Office - Sheriff of Passaic 

45 county - Sheriff Paiyalsik - that tried to suppress the Latinos voting. The Latinos were trying to 

46 organize Latinos, and he was there from time to time suppressing the vote. And Mr. Paiyalsik 
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1 is still the Sheriff of Passaic county. And when he was elected, his first act was to fire 12 Latino 

2 Sheriff Officers that participated. There are some litigations still going on in the Courts 

3 MR, SHAW: Thank you, 

4 MR, DAVIDSON: Mr, Shaw, the question that I have for you has to do with the state 

5 that you have and it’s a little more in your report here. I’m reading it, and essentially, that 

6 document has found just as much discrimination since 1982 in the years prior. And youte 

7 talking about New York and I gather that most of the evidence for that statement is found in the 

8 preceding sentence there, where you say in fact, of the 1 9 times the Civil Rights Division has 

9 made Section 5 objections in New York, 1 1 have occurred since 1982, and then you also 

1 0 footnote some letters from the Assistant Attorney General James Turner and Acting Assistant 

1 1 Attorney General, Loretta King, and IVn wondering if you have copies of those letters that you 

12 could give to our commission? 

13 MR, SHAW: I dont have them with me, but we will submit them to Mr, Greenbaum, 

14 MR, LEE: Joe Rogers, obviously one of the key Voting Rights Act is to make sure that 

1 5 new and creative -- that people are not disenfranchised and neglected. Several states, Indiana 

1 6 among them, have recently adopted requirements, and this will very well have some impact on 

1 7 the levels, and that might be something that the presence or absence might have a significant 

1 8 impact on them. How concerned are you, or what evidence are you seeing that newly enacted 

1 9 identification requirements may have a changing effect on people’s participation? 

20 MS, GIBBS: Well, as I said when I spoke earlier in our office with headquarters in 

21 Brooklyn, we received a number of calls - a substantial number of calls regarding requests for 

22 identification in circumstances where it wasn’t required, and we are concerned about that. We 

23 are familiar with the demographics of Brooklyn, Brooklyn is a large home of people of African 

24 descent, and it is also the home of a number of immigrants from all over the world, including the 

25 African immigrant. And we are concerned our registered voters - and have been - that they are 

26 subject to be asked for identification as well as Latinos and Hispanics being asked for 

27 identification, WeVe very much concerned about that, 

28 MR, SHAW; The I, D, requirements are being counter-played in jurisdictions. They 

29 are reminiscent of Prop 1 96 in five elections. Requirements that selectively enforced African- 

30 Americans and other people of color. So, for example, even though people argue, you have to 

31 show an I, D, card to rent a video at Blockbuster, it’s no big deal. We know that something that 

32 should be neutral is subject to be used in a racial discriminatory way. So, for example, just as 

33 before in 1965, African-Americans in the south were subjected to a literacy test, there may have 

34 been requirements that specifically applied directly to African-Americans that were particularly 

35 discriminatory. Beyond that, the right to vote is something that is guaranteed and should be 

36 guaranteed of every citizen of the United States of voting age, and that guarantee should apply 

37 regardless of whether there person has a Driver’s License, a State I. D, , how poor that person is, 

38 whether that person has a home. It’s guaranteed to the rich and the poor, the homeless and 

39 those who are wealthy, and the imposition of I, D, requirements in my view, and in the view of 

40 the Legal Defense Fund, hopes all kinds of opportunities of mischief with respect to depriving 

4 1 people of the right to vote, particularly people of color, 

42 MR, PEREZ: I have a brief comment. One of my biggest concerns in the process of re- 

43 authorizing the Act — in the process of discussion ~ the enactment — there are some people in 

44 the federal legislature, in the Senate, and Congress was trying to somehow connect the real I, D, 

45 act and the electoral process, and that would have an effect on participation of the people. So, 
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1 one thing is to be very careful in pursuing it, to propose any type of tie with the electoral 

2 process. 

3 MR. LEE; Mr. Buchanan? 

4 MR. BUCHANAN: Mr. Shaw, when I personally registered to vote, I walked into the 

5 room. There were these Black Americans pouring over these questions on a literacy test. I 

6 couldn’t answer the questions as a registered voter. I had just graduated from college. 1 told the 

7 person in charge, "I donf think I can pass this literacy test. ” He said, "Who is the first president 

8 of the United States?" I said, "George Washington. " He said, "Use this card, you passed. " So, 

9 I know what’s going on. 

1 0 MR. SHAW ; And that’s consistent with the story of the Harvard graduate, the black 

1 1 Harvard graduate who returned to Mississippi and was asked, "What does this mean?" And he 

1 2 was answering all these questions, exactly what they meant, but it was a means to say, "You 

1 3 don’t want me to vote. " 

14 MR. LEE: Well, we’ve run out of time. Thank you Ms. Gibbs, Mr. Perez, and Mr. 

15 Shaw. Could we have our next panelists? Ms. Cohen, Kevin Peterson, Marc Modal, Joe Rich. 

16 Joe Rich is the Director of Fair Housing and the Community Development Project. He is also 

17 the Former Chief of Voting Section of the Department of Justice. Mr. Rich has several decades 

18 as a lawyer in the Civil Rights division, including the voting sector which we Ve heard so much 

19 about. Mr. Rich. 

20 MR. RICH; Thank you, and thank you for asking me to speak. I have been with the 

21 Lawyer’s Committee for the last six weeks and my testimony today is based on my experience 

22 at the Department of Justice and in particular, I was the Chief of the voting section for about 

23 five and a half years until the end of this April. But it is also based on my long career in the 

24 division. I have had extensive experience enforcing the Civil Rights Act of 1 964 and the Fair 

25 Housing Act for many years. The reason why I mentioned this is because it is very clear that the 

26 Voting Rights Act has been most successful of all the Civil Rights Acts passed, and indeed, it is 

27 my judgment, one of the most important pieces of legislation in this country’s history is the 

28 success of this Act. It became apparent very quickly in some States showing tremendous 

29 increase in African-American voter pre-act, and even shortly after that Act, up to a point today 

30 where the African-American percentage of registered votes is equivalent to other groups, 

3 1 particularly Whites. Similarly, the states are showing a tremendous increase of African- 

32 American elected officials. This has been a steady increase since the Act passed. There is no 

33 doubt in my mind that particularly, especially the provisions up for renewal, played a real 

34 crucial role in this progress. The question now, given the success, why do we need to renew it? 

35 And to me, there is no question. It needs to be renewed. I will briefly go through the three 

36 provisions that are up for renewal to indicate why I think they are so important and remain 

37 important, and in particular. 111 start out just by saying in my mind, what Mr. Shaw said, "Stand 

38 out the deterrent factor of these provisions. " If you look at the states of Section 5, the voting 

39 section gets some 4,000 voting changes per year to review. Under Section 5, 4,000 submissions 

40 for 20,000 voting pieces are included in that. Probably less than 1 percent of those changes we 

41 make objections to. So, again, the question is raised. "Why is Section 5 so important?" Well, 

42 its important, because again, what Teddy said a minute ago. He said, "Those jurisdictions are 

43 covered and they have to consider that Section 5 is the consequences of their Act or their voting 

44 law that they are considering makes a big difference. " I have seen it and anecdotally, of all the 

45 years I was in the voting section, whether the stories would come out in consideration of that law 

46 or not, the tremendous debate of what the Section 5 consequences of those changes were before 
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1 committed, and more recently, the voting section. One of the practices we have is, when we 

2 have some concerns with a voting right, we, on many occasions, send out letters for additional 

3 information which is considered generally by a voting community, to be a signal that we have a 

4 concern about that change and Bond gave me some statistics that he’s reviewed. These letters 

5 and over 500 of these letters lead to the jurisdiction withdrawing the change we had showed 

6 concern about, and either connecting it or not submitting it, and again, that to me, is indicative 

7 of the deterrent effect that Section 5 has on voting changes. And its continued to be there. The 

8 fact that there’s only a few objections is, a smoke screen, frankly, for somebody arguing, "You 

9 don't need them. " It’s just what Teddy said. "If you know you have to submit, if you know you 

10 have the burden, it makes a big difference of how the laws get protected. " Secondly, the effect 

1 1 of provisions. Observer provisions only applied to Section 5 jurisdictions or jurisdictions that 

12 have been ordered by the Court. And part of the Court order is to authorize federal observers to 
! 3 observe elections, and the voting section over the years has a very careful procedure for making 

14 those determinations. We have very well trained observers who are employees of the 

1 5 Personnel Management or observers who go into a jurisdiction you know is going to have a 

1 6 determined effect on discrimination and that decisions are made where we think there is a 

17 potential of that type. Discrimination is the discussion of Passaic. It is a good example of how 

1 8 observers affected that day in Passaic. There was a consent decree that permitted the Attorney 

1 9 General to send in observers, despite the fact that the Passaic legislation officials were still in 

20 compliance with Section 203. Our observers have come up with a series of information, and 

21 based on that information, we brought a Contempt Act, and it lead to concluding inspection 

22 methods. These observers are not only a deterrent effect, they can gather information that could 

23 lead to enforcement actions. I would say that is rarer than the fact of being there. The 

24 importance of being there, that federal government having the presence - having the current 

25 effect of it happening, and the need for that continues. This last election, the Department of 

26 Justice sent out more observers than ever before. The Department of Justice, in recent years, 

27 have been sending out people that arent observers, but are sending similar work of observers. 

28 We are not authorized to send out observers, but we have sent out employees that are not in 

29 violation of the law. And finally, Section 203. I don't think it’s any question that it’s needed 

30 more than ever. To be able to vote is essentially to understand the ballot and understand the 

3 1 process in this country. The increase in the number of citizens that have limited English 

32 speaking abilities has increased. It’s shown in the number of jurisdictions that are covered as a 

33 result of the 2000 election. It was a significant increase and the number is on the tip of my 

34 tongue. It's indicative of ingrowth in relation to this population. You have that increase and you 

35 doni have that protection for English speaking ability. You’re in a spin, bridging their right to 

36 vote, and again that amount of effort the department has put into enforcement of this provision in 

37 recent years has increased significantly, and I think it’s indicative of — it’s important. So, 111 end 

38 with that. Just the fact that these — the importance of these three provisions cannot be 

39 overstated, in my mind, over half — well over half — go into enforcement. You take away those 

40 provisions, the voting section is outreached in protection and will be dissipated. 

41 MR, LEE; Thank you, Mr. Rich, Our next panelist is Nadine Cohen, Ms, Cohen is 

42 senior staff counsel of Boston Lawyers’ Committee for Civil Rights Under Law. Ms. Cohen 

43 has also served in counseling including re-districting, 

44 MS, COHEN: Thank you, and thank you for inviting me to participate in this critical 

45 hearing and an opportunity to discuss the challenges facing minority voters in Massachusetts. 

46 The Boston Lawyer’s Committee was actually the first local affiliate of the National Lawyer’s 
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1 Committee and since the committee’s inception in 168, we have been actively involved in 

2 protecting the voting rights in Massachusetts. The Aftican-Americans, Latinos and Asian hold 

3 less than two percent of the key elected offices. The State’s twelve-member congressional 

4 delegation is comprised of all White men. All statewide constitutional offices from the 

5 government on down are held by Whites. There has not been one non-white official elected to 

6 statewide office since Ed Brooke was last elected to the U. S. Senate 30 years or more. The 

7 1 60-member House Of Representatives has only five African-Americans and three Latinos, and 

8 the Latinos have recently elected the fourth in the State. Massachusetts Senate has only one 

9 AfHcan-American senator and has had only one African-American senator for most of it’s recent 

10 history. Just very recently, the first Latino was elected to the State Senate. No African- 

1 1 American or Latino member of the state legislature has ever held any of the influential 

12 positions. Virtually every mayor in the state is White. Only 40 or so of the state’s 351 in the 

13 community have elected an official of color in the past 25 years. In 000, officials ranked 26th 

14 in the number of Black elected officials, and since 1980, has not improved that rank. People of 

1 5 color have battled over districts for seats for city counsel and school committees that have 

1 6 operated to dilute minority voting strength in a state that was once the center of the movement to 

17 abolish slavery. The Senate can improve. Of course, I would be remiss if I didnt also state that 

18 it was Massachusetts that invented "gerrymandering" when in 1812, Governor Elbridge Gerry 

1 9 Mander began this, and unfortunately, "GerryMandering" continues to be used in the office as a 

20 means to dilute the vote. Section 5 is essential where minority voters have faced many barriers 

21 in there efforts to retain their freedom of choice. 1 want to focus on two specific issues. One is 

22 the re-districting of the state House of Representatives in Massachusetts, and the other is the 

23 language assistance issues and some other voting problems affecting people of color. For re- 

24 districting, the 2000 Census first became a majority-minority city with people of color making 

25 up 50. 5 percent of the population. Despite the substantial growth of the minority population, the 

26 two “ now one district began. Instead of increasing the number of minority districts for the 

27 state, the House Of Representatives eliminated two majority-minority districts and put in White, 

28 and several of the incumbent districts and super-packed another district so that it had 98 percent 

29 minorities. The district’s performance was well in excess of the number justified by the white 

30 voting-age population. The Re-districting Act, "gerrymandered" districts and diluted minority 

31 strength in violation of Section Two of the Voting Rights Act. And the constituents re- 

32 districting actions deprived them of equal voting power and prevented them from re-electing 

33 candidates of their choice. The Lawyer’s Committee for Civil Rights Under Law brought suit in 

34 Federal Court, on behalf of several organizations, including the Black Political Task Force and 

35 Oiste, and 13 individuals of color. In 2003, we had a trial before a three-judge panel. The three- 

36 judge court in 2004 found that the re-districting plan was unlawful and deprived the rights of 

37 Airican-American voters, in that it diluted the minority vote. The Court found that the 

38 legislature - and this is their language ~ sacrificed racial fairness to the voters to achieve 

39 incumbency protection, and to make matters worse, the House knew what it was doing, despite 

40 the fact that this is what the Court found. It increased the number of majority White districts to 

41 12, and diminished the number of black districts to one. The court found that the plan 

42 contained extremes and unexplained "packing. " After moving out of two districts, it says the 

43 plan leaves African-American citizens in the Boston area less opportunity than other members of 

44 the electorate to participate and elect representatives of their choice. The court gave the 

45 legislature six weeks to come up with a new plan and they specifically told the legislature that 

46 they could not "rob Peter to pay Paul. " After the haggling, we finally agreed on a new plan, and 
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1 1 ’m very happy to say that as a result of the districting laws, the speaker, as the House of 

2 Representatives, which was once the most powerfai politician in the state, reassigned an 

3 Araerican-Asian person, and he has recently been indicted by the D. A. for lying in the re- 

4 districting, saying that he had never seen that plan prior to his disclosure. In an unusual 

5 footnote, the evidence strongly suggested otherwise. This case will explain the minority voters 

6 in Massachusetts as well as throughout that country. We still don’t have a level playing field and 

7 we still need a Voting Rights Act to protect them. That case also shows a warning that they will 

8 not be able to get away with depriving people of color of their right to vote. As a matter of fact, 

9 this very moment, the fonner speaker is being arraigned in the U.S. district court for petjury. 1 

1 0 know my time is limited, 

1 1 MR. LEE: You stayed between us and lunch. 

12 MS, COHEN: And the one thing that Ilm more passionate about in the Voting Rights 

1 3 Act besides eating too, is that the unfortunate voting disenfi-anchisement that is also alive and 

14 well in Massachusetts as it is in other parts of the country. Minorities will hold a public 

15 hearing. We listed all the problems, including polling places, that were inaccessible. People 

1 6 were told they couldnt vote because they were not on the voting list. We tried to work on all of 

1 7 these things in the 2004 election. We participated in the election protection project, we covered 

18 11 stipulations and testimonies en masse and we just released a report of the voting problems 

1 9 similar to other places and I should say, the 1 1 cities were places that were fundamentally 

20 communities of color that were disproportionately limited, affected the minority voter translation 

2 1 problems. Twenty-eight hundred voters were told they were not on that list of registered voters. 

22 This can mean that a county can have between 100,000 and 200,000 people prohibited from 

23 voting. Provisional ballots were not given. Poll worker issues. Misapplication of 1. D. 

24 requirements were real problems in a number of communities of color. Poorly trained pollers, 

25 and language issues were probably the most critical voting problem. We worked with AALDEF 

26 in Massachusetts and they had observers and people monitoring at a number of locations. We 

27 found that interpreters were not provided from communities where they were needed. The 

28 Boston officials only provided interpreters if they were requested ahead of time. Translation 

29 persons were not available, and we have instances where inappropriate language assistance in 

30 Chinatown. People were told by some of the poll workers who to vote for, and that has been a 

31 problem. A growing number of Latinos, Asian, Haitian are not only re-authorized, but fully in 

32 force. Voters who need language assistance are able to vote and have their votes counted. I 

33 thank you for this opportunity to be able to be heard, and 1 will give you my written testimony. 

34 MR. LEE: Thank you very much, Ms. Cohen, The next panelist is Randolph 

35 McLaughlin. Mr. McLaughlin is the Professor at the School Of Law, Civil Rights and Labor 

36 Law. 

37 MR. McLAUGHLIN: Thank you very much for your kind remarks. Thank you to the 

38 Commission for inviting me here. I’d like to talk about two things. One is Section Two of the 

39 act and some general comments about the Voting Rights Act, and where we are, and what we 

40 need to do. 1 think we are - right or wrong — over 30 years ago, 40 years ago when Civil Rights 

4 1 workers were in Mississippi trying to get Blacks registered, they were brutally murdered, not 

42 one of those allegedly accused were executed. One day after the United States Senate 

43 recognized that it had been wrong, lynching statutes came into effect. So we are in a historical 

44 time, and I think we also have to be cognizant of the climate in which we function. This is not 

45 1 982, when the Civil Rights problem has won the Voting Rights Act and turned it aside. I will 

46 suggest to you that we arc in such a climate now, that the Supreme Court of 1 982 has done a 
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1 fairly good job of cutting back the Voting Rights Act, and I suggest - as we go in 1 982 - I 

2 suggest to you - in 2005, we need a Voting Rights Restoration Act to correct the many wrongs 

3 that have been on our national report. To Section Two, it is clear why we need Section Two for 

4 provisions and protection. As a Civil Rights Officer, 1 teach going back to the Civil Rights Act, 

5 case after case. You have heard testimony here throughout the entire day through all the 

6 counties, one case after another, where jurisdictions are not covered in Section 5. Numerous 

7 cases and litigations. 1 just want to mention too, you will hear from New York that one is 

8 entitled to the "Court of Hempstead." Let me state the second interpretation of Section Two of 

9 the Act. I was one of the counsel, and the other case is fairly recent — vintage 2003. New 

10 Rochelle. Davis versus New Rochelle, and Davis was the late Ossie Davis. First the 

1 1 Hempstead case. That Hempstead case was filed in 1981 with a challenge to "at large" election 

1 2 system used in the historical town of Hempstead, which is the largest town in the country, largest 

1 3 in the cities. It took us ten years, ten years to bring that case to trial, to successfully litigate it to 

14 trial successfully. Ten years later, in the town of Hempstead, after having created an African- 

1 5 American district when they were redistricting, we had to again threaten that town with further 

1 6 litigation and they had to come to their senses that it was not a good thing to try and butcher that 

17 district. We weren’t as successful in New Rochelle. In 1980, we were successful in filing this 

1 8 case. Davis had previously been an "at large" location for the citizen counsel. The first 

19 opportunity the citizen counsel had in New Rochelle to redistrict itself. It decided, over the 

20 objection of the NAACP, the African-American community might open testimony. It decided to 

2 1 gut the only black district in the city. New Rochelle was literally polling off sections in the 

22 Black communities and placing them in White communities and importing them into a heavily 

23 Republican town, reducing them to a majority Black district. To the minority district, we were 

24 forced to sue New Rochelle. We were successful under Judge Bryan and the Judge ordered the 

25 city of New Rochelle to restore the Black district to a majority status. Now those two cases are 

26 relevant for that following reasons. The city of New Rochelle particularly would not have a 

27 Black district, and why is that? Because there are too few Voting Rights Organizations, Civil 

28 Rights Organizations, and there is too much work out there in the field. You can't be 

29 everywhere, and the difference between Section 2 and Section 5 is quite clear. With Section 5, 

30 the burden is placing all districts from Section 2. That burden is placed on the community that 

3 1 can least afford to protect itself or retain counsel to protect it. Now you might say, "Well, you 

32 might not sell. But certainly you can argue there are attorney’s fees - if you went, with respect 

33 to any litigation expert witness - fees that can run anywhere from $ 1 5,000 to $20,000. Those 

34 arent covered, nor is that an oversight. So any suggestion is to clearly reenact Section 2 and 

35 Section 5. It’s no "quick fix" because of the efficiency and effectiveness of the voting section. 

36 Whether it’s the Reagan Section, Bush Section, or Clinton Section, each of that voting has been 

37 consistent with the protection for the rights of minorities to vote. My suggestion is that I do 

38 believe that we need to "push the envelope" and consider expanding the scope of Section 5 

39 protection to include, not just the districts that are presently under the Act, but to include perhaps 

40 districts where Civil Rights plaintiffs have successfully gained Section 2 cases over a period of 

41 years - make it five years, ten years. Because if you do that, if you study these jurisdictions 

42 where successful plaintiffs have moved against these counties, districts, and states, you will find 

43 that those districts where Section 2 combines with Section 5 donf know Section 2 districts are 

44 just as likely to violate the Act as covered districts are. But because of Section 5, the district, 

45 many ofthose protected are being visited. Only African-Americans, Latinos, and Asian 

46 communities are not being protected. Since 1 982, there has been a number of decisions at the 
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1 Supreme Court Level, Ijust want to read two lines of a case. One at Thomby General, which 

2 starts to read back into the Act, the "intent" requirement. We had to prove the intent of the 

3 voters, that there are many resistant voters, which is almost an impossible burden, and there is a 

4 split on that score, but we need to write the intent out of the Voting Rights Act. It has no role in 

5 the statute. Second, since the Voting Rights Act in 1982 was reenacted, the Supreme Court has 

6 created a whole line of cases called the "Shaw V. Reno" cases that we saw in the affirmative 

7 action case. It’s retrogression, it’s quiet community saying, "We are being disadvantaged, it’s 

8 reverse discrimination. " And I think that the Court has articulated some standards. What to do 

9 when there is a conflict between the 14th Amendment and the 15th Amendment, the standard is 

1 0 not clear. 1 think if there is a reenactment of this statute, we need to make it very dear what 

1 1 the standard is. Whether or not that voting rights in the 1 5 th Amendment and 1 4* Amendment 

12 rights goes to that next round of redistricting. What are the standards? Otherwise, we would be 

1 3 faced with numerous cases along these lines yet again. Finally - and I’ve mentioned this already 

14 - in reenacting statutes, we must put back into the statute, payment of expert fees. The burden 

1 5 of minority payments is an exorbitant amount, and as I said earlier, the conflict is there. For 

1 6 example, one case I know that is an academic case - 1 am academic, but I am also a litigator - 

1 7 how many plaintiffs are unable to get professional help in their counties without that aid? How 

1 8 many are unable to fight back on their right to be violated? Thank you. 

1 9 MR. LEE: Thank you, Mr. McLaughlin. Our final panelist is Walter Fields. Mr. 

20 Fields was a consultant to the Democratic and Republican Label campaign. He is the Director 

2 1 of Political Development, Community Service Society of New York. Welcome Mr. Fields. 

22 Thank you for coming to New York City. It’s nice to have you here in the north in New York 

23 City examining these issues. 

24 MR. FIELDS: I recently returned to the Community Service Society, better known as 

25 CSS. After being consultant to both the Democratic and Republican parties, redistricting in the 

26 last two rounds and an expert witness in the last case known as Page and Martel, as well as 

27 insights into what has transpired from New Jersey CSS, one of the oldest cities, dealing with the 

28 needs of low-income residents. It has been in the forefront of the evidence, from the founding 

29 of the Columbia of University’s social lunch program, to building the first model and those 

30 recently affected by the 2000 September 1 1 terrorist act, and - I’m fanatic - and I’d like to site a 

3 1 few examples in 1 989. We successfully used the Voting Act to stop the discriminatory purge of 

32 over 320,000 voters, United Parents Association Versus New York City Board of Elections. 

33 Subject to the State’s non-voting purge, CSS proved that the law’s application had an unlawful 

34 discriminatory affect as Blacks and Latinos were 32 percent more likely to be purged for non- 

35 voting. The Federal National Voter Registration Act of 1993, a facility agency based 

36 registration, particularly in agencies serving poor communities. In 1995, CSS sued instate 

37 Court to fully implement voter registration in mayoral agencies and whether franchise law CSS 

38 fully supports that reauthorization of the Voting Rights Act mandating pre-clearance changes, 

39 covered jurisdiction, and Section 203, mandating consideration of language and minorities. 

40 New York City by any definition, one of the nation’s most complex cities to administer elections, 

41 continues to warrant the oversight of the Voting Rights Act political advantage, providing access 

42 to the ballot by preventing the manipulation of the balloting procedures, and to make it effective 

43 and complete. You may know that New York State election law is notorious for the effect it has 

44 on candidate access to the ballot and the resulting dirainishment of the public’s choice for 

45 elective office. What appears to be minor considerations in the electoral process, such as the 

46 age of voting machines, can, and in application, be used to disenfranchise large pockets of 
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1 voters, primarily the already under-represented who most often are racial and ethnic minorities. 

2 As the city continues to serve as one of the nation’s largest portals for new immigrants, it is 

3 imperative that protections in the election system are maintained for non-English speaking 

4 citizens. The large numbers of immigrants that are entering New York City, new to our nation’s 

5 democratic practices, are most susceptible to having their voting rights diminished by 

6 discriminatory practices and devices, including the consideration of language differences in the 

7 context of elections, staffing of coworkers, and displacement of election information on both 

8 machines. Language should not be a barrier to the electoral voting participation. That causes 

9 great concern over manipulation of the Act, particularly Section 2, mainly in the drawing of 

1 0 state legislative districts. Both the major political parties have each found reason to cast their 

1 1 fate in a self-serving manner in the name of political voters. In solidarity, the answer of 

1 2 disenfranchisement under 200 1 elections in the District of New Jersey is of the Voting Rights 

13 Act. Minority succeeded the White district and I will say that I am a registered democrat. In 

14 2001, 1 crossed the party lines to be in the republican party because of my outrage of what was 

1 5 happening in the state, and all this was on that premise that some Black elected officials were 

1 6 from minority districts and their outright control by powerful party bosses. In this case the 

17 numbers lied, because we did not accurately represent the dearth of the Black state. And, to add 

18 insult to injury, they were required to sign identical affidavits attesting to the plan’s positive 

19 impact on minority representation without ever first seeing the plan. My action was shared with 

20 Black legislatures, but I had it as a consultant for one of the parties. They never signed the 

2 1 plan, but that plan empowered the party’s leadership, insisting that there be an expanse to the 

22 Democratic floor. Their plan would empower Black voters indirectly by reclaiming that it be in 

23 line to control committee assignment. It was a spurious claim then and remains so today. For 

24 years, the number of Black voters in New Jersey has not increased, and their presence has had 

25 little impact, judging by their inability to claim any of the primary leadership posts. If you look 

26 at Hudson county in New Jersey, the fact of the matter is, it had a black legislature. It no longer 

27 has a black legislation. They also denied the line to identify black incumbents, replaced the 

28 black incumbents and then tried to remove the incumbent when they tried to run for the 

29 presidency. So, I think we have to be very careful with how the Act has become a partisan tool. 

30 This is not to say the Act is not necessary, I am just giving some warning after hearing the 

3 1 Massachusetts case, after learning and experiencing the New Jersey case, after coming back to 

32 New York City, and still having the issues in this city. It is clear to me that the Voting Rights 

33 Act continues to be necessary, particularly Section 5, and I was so moved that perhaps that entire 

34 city has been under Section 2, so I appreciate my invitation to share my thoughts with you. This 

35 requires extra measures guaranteed in our race, ethnicity or native roots. Thank you. 

36 MR. LEE: Thank you, Mr, Fields. Questions? 

MR' RAPOPORT: Question to Nadine. One of the most heartening developments in 

38 the last recent years has been the efforts of Boston, Massachusetts to have a substantial increase 

39 in the number of voters in the communities of color. The stats have been the voting registration 

40 in Boston are not to say, phenomenal, so they question whether you can link that to Voting 

4 1 Rights Act in which there’s instances which the Voting Rights Act were attempted to be final, 

42 immediate, or attempted to be commuted in any way? 

43 MS. COHEN: Well as a "non Section 5 community," certainly under-redistricting would 
■44 have helped us. I think if we had that, provisions of Section 5, in terms of increasing the 

45 numbers of people of color who are voting, 1 really think that that has been a community effort, 

46 and we’ve gotten some support from the election departments, but not enough. And I think that 
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1 it really has been the force of groups like Black votes and other Latinos. Asian groups have 

2 really gone out and really registered people and have seen the effectiveness of voting. I think 

3 the re-districting ~ in the case of the people of Boston - that you can use the law to challenge 

4 procedures to dilute the minority vote, and the fact that we had some success in getting some 

5 elected officials of color really increases the people’s feasibility, but if we didnt have the Voting 

6 Rights Act, we would be much worse off. And I just want to say that I agree with this re- 

7 authorization or a restoration of the Voting Rights Act and in expanding it. It may be an unreal 

8 figure, but it really makes sense, because we see these Northeastern cities, New York, New 

9 Jersey, Massachusetts, and Connecticut, and we need that protection of the Act. 

10 MR. LEE: Mr. Davidson, Ltai asking you to try to get a perspective on the other side, 

1 1 because 1 see the need for re-authorization. IVn trying to understand arguments that work in the 

12 office, in particular, Mr. Rich, given your experience ~ trying to balance out the interest in 

13 anything, whether there are violations or not, solutions. What is the essence of the argument that 

14 says no on re-authorization of Section 5 in an argument with respect to Section 2. What is the 

1 5 essence? 

16 MR. RICH: I’m only looking at the re-authorization of Section 5. Section 2 is in the 

1 7 law. I’m just looking at Section 5, and the argument, to my eyes, has been that Section 5, when 

1 8 it was passed, was rather a far-reaching type of statute, putting a burden on the local or state 

1 9 jurisdiction. It proved to the justice department, the burden on them to show that their voting 

20 claim was not discriminatory. That’s a fairly significant burden placed on this issue, and 1 think 

2 1 that the arguments over the years has been particularly - as I said earlier, it is after the law was 

22 passed, many of the issues that lead to the law, disappeared. Voter registration went up, Black- 

23 elected officials increased tremendously. Why do we still need it or why should we just limit it 

24 to one part of the country? 1 think these are the arguments that have to be dealt with. 1 

25 understand these arguments, but my feelings are, yes, there was a tremendousamount of 

26 discrimination in the districts that lead to this act, and one of the problems in a voting change is 

27 that the justice department would put in tremendous resources and get an injunction against that 

28 particular law. A new law was passed right after that concerning that discrimination. Section 5 

29 testified that it’s a burden. You cant just pass a law to continue discrimination. That type of 

30 blatant discrimination frankly, has gone away, in my eyes, but that amount of discrimination is 

3 1 still out there, but much more subtle. You Ye getting it trom all our hearings on this, that’s why 

32 the Voting Rights Act is still needed. It may be that you may want to consider certain changes to 

33 Section 5 because you’re seeing discrimination throughout New England, all parts of the country 

34 that arenY covered by Section 5. Now, do you do that as justified under constitutional law? That 

35 is something that has to be considered. The Speaker has to look very carefully. The Voting 

36 Rights Act has traditionally been looked at as a justifiable act, and because we Ye at the point 

37 where we’re at now, its going to have significant effect. 

38 MR. DAVIDSON: As opposed to the Supreme Court. 

39 MR. LEE: That is a race-conscious remedy, in an effort to resolve problems and 

40 equality, with its highest standard as we all know. And so on a factual basis, it’s more than 

4! whafs so critical. I think its remarkable to point out that statistical information, as it relates to 

42 the number of claims and how that plays out, as it relates to the factual basis for reorganization. 

43 And I hear you clearly in terms of the turn around. In other words, what their needs in effect, 

44 have clearly seen. What that opposition sees. In fact, saying no to the re-authorization. 

45 MR. RICH: There has been no less discrimination. We donY need it any more. 

46 Section 2 will take care of these problems. But to me, there is less blatant discrimination and 
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1 people are in need of more wider discrimination. In 1965 the focus was on the deep south 

2 because of what was going on there and it was blatant. It was terrible. There is still a 

3 tremendous need alt over the country, because without that Section 5 protection, some of that 

4 discrimination will reappear. That’s the effect of Section 5. Those jurisdictions are saying we 

5 might want to do this, but the justice department might be a problem if you’re under Section 5. 

6 Well, well take our chances. I don’t think anybody would sue us under Section 2 and Section 5. 

7 That kind of prophylactic effect is really crucial to that type of vote. 

8 MR. LEE: Referring to the earlier testimony of racial bloc polling, what or how 

9 widespread is racial bloc polling? I’d like to ask the same question to Joe Rich. 

10 MR. RICH: I don’t have a real full answer on that. I know that in the case of Georgia it 

1 1 was assumed there was racial bloc polling. In South Carolina, it was assumed there. Usually 

1 2 there has not been an argument in States, particularly Section 5 States, that racial bloc polling 

13 continues. We do have a lot ofarguments about racial bloc polling in other jurisdictions. I think 

1 4 when you see it come up, 1 think in New Jersey, if the argument that New Jersey was the racial 

15 bloc polling, how serious was the racial bloc polling without the racial bloc polling? It was not a 

16 Section 2 violation, and I think that’s what the Court reached as such. So it depends on where 

17 you are. It’s a big comparison between that New Jersey case and the Georgia case and any point 

18 of view. There is no question there was racial bloc polling. Different kinds of cases, but they 

1 9 had racial bloc polling. 

20 MR. McLAUGHLIN: I think it’s a very complex question. That question in the 

21 Section 2 case, I think is, what type of legislation are you looking at? Are you looking at the 

22 Department of Justice legislation or the Department of Justice elections? If the voters had a 

23 choice in the Department of Justice legislation, look at the Department of Justice elections. That 

24 is a very, very complex question with a lot of layers to it, but I will suggest to you, depending on 

25 that method, the analysis you can find is in racial bloc polling. Now what is racial bloc polling? 

26 If weget back to the issue of intent, I would have to show that a voter voted against that 

27 candidate because of their race. Do I have to show that a voter voted for a candidate because of 

28 his race? Then that intention creeps into it. You've got to get a multi-varied question analysis 

29 which is so expensive to prove. Again, I think that’s purely an aggressive analysis. If you had a 

30 White voter on one access and the racial voter on the other access, the race of the candidate, and 

3 1 you want to determine whether there is some correlation between those two, the more Blacks that 

32 are voting for a Black candidate or for a White candidate, when given a choice, which one 

33 should you look at? 

34 MR. LEE: Mr. Fields? 

35 MR. FIELDS: I think that’s one of the difficulties that we face. The question that I 

36 raised in Court was this issue of motivation. Was it whether or not itk the choice of the voter? 

37 In a state like New Jersey, where you still have a very strong party of machinery, my argument 

38 was that those choices were not made by voters, even though you see cross racial bloc polling 

39 voting to make that argument that voters truly have been disenfi-anchised. One of the other 

40 issues in New Jersey is theyVe using a very short time span to prove that voters were voting 

41 across race. It was a fairly new phenomenon in New Jersey. We had these suburban districts 

42 where you had Blacks that were elected from non-Black districts due to the politics of the State. 

43 There were those of us who were very concerned that the Court sided with that democratic 

44 society to make that analysis. 

45 MR. LEE: Ms. Cohen, do you have anything to say along these thoughts? 
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1 MS. COHEN: Well, I just want to state the obvious. In Boston, we were able to show 

2 Black voting and I think, particularly, when you start having large Latino and Asian and ethnic 

3 growth populations, it becomes more and more difficult to do that. Just a note, I have a case - 

4 the Springfield case, and again, we think wete going to be able to prove Black- White voting, 

5 so I think it’s still out there all over. 

6 MR. DAVIDSON: I have a question for Mr. Rich, which follows up Mr. Rogers’ 

7 question and it tends to start where our arguments begin - re-authorization of Section 5, Some 

8 people argue that it’s no longer necessary, but one of the leading cases in Georgia V. Ashcroft is 

9 now presenting a criteria for deciding racial polarized voting. I’m wondering what your view is 

10 on - 1 mean vote dilution - not racially. 

11 MR. RICH: IVnstilltryingtounderstandafteracoupleofyears, but clearly, it 

12 complicates Section 5, and how you Ye going to apply it, taking into effect a lot of the factors 

1 3 that werenY considered before. I dont think that’s a good argument for that section, but if 

14 you’re concerned with Georgia V. Ashcroft, legislatures should try to define what they think 

1 5 the standard should be. It was developed by the courts and cases in 76 of what I thought was a 

1 6 pretty standard retrogression, and all of a sudden, we got this new standard and how that was to 

1 7 develop under this pre-authorization would be an interesting thing. I think it raises a lot of 

1 8 issues. It’s harder to administer, but having done it for the last two years, it can be done. It’s 

1 9 harder, I think, in the end. It can give States a lot more leeway as to what they can do, but still, 

20 there is still a need for Section 5 under Georgia V. Ashcroft, and I’d say particularly at the local 

2 1 level. The local level in terms of what they do in the State district, and that’s where the greatest 

22 need for Section 5 is. These are limited communities, smaller communities that donY have the 

23 protection of the Black Caucus, and I donY think, in my judging Georgia V. Ashcroft on those 

24 communities. And I think putting emphasis on how Black legislatures vote in the compass of 

25 Section 5, 1 think may employ certain local Black legislatures, because if they come forward and 

26 say, as a group, it may be one or two of them, "We donY like the plan," that is a factor of what it 

27 takes toward finding retrogression. It could be Black legislatures. It’s a fine plan without 

28 understanding it or because it makes it easier for business. It’s a short answer,but I donY think 

29 that it’s a good reason for not renewing. If you think clearly, it makes the Section 5 analysis 

30 more difficult, not so much more level. Kimberlee? 

31 COMMISSIONER CRENSHAW: Thank you. I do have a few questions. First of all, I 

32 want to thank you all for real provocative answers. My first question is for Mr. Rich. We have 

33 been largely talking about Section 5 and language provisions, but I appreciate your bringing to 

34 our attention the federal examiner and observer provisions. I have a couple questions. First of 

35 all, following up on anticipating arguments against refuel. It would be useful to have some 

36 understanding to what kind of factors, what kind of complaints you have received that prompted 

37 the deployment of observers? We tend to have an understanding that happened a long time ago, 

38 but I’m somewhat interested in hearing just what kind of conditions that prompted this, and 

39 together, you mentioned that in non-covered jurisdictions, the employees of the Department of 

40 Justice are anticipating that. An impossible response - you already have this ability to do so, so 

41 what would be the requirement of using the examiner status if you can, in fact, use employees 

42 of the Department of Justice? What is it that they cannot do or to apply the question, how does 

43 the effect of Section 5 affect the examiners? 

44 MR. RICH: I think the first question is, many of the situations that we find that we 

45 think federal observers are needed are certainly not as prestigious as we found 30 years ago. 

46 What we find is a situation where there is a race on both sides. Whether a local city counsel is 



342 


1 going for the majority Black, anyone White will turn that around, and it gets asked and we get 

2 information. Interestingly enough, we get questions from local jurisdictions that they would like 

3 us there just to have a calming effect. There is a federal expense to make sure people have 

4 assuredness in the place. In other situations, we -- and this is less in the federal observers - if 

5 we have information of a possible violation, it might be some sort of intimidation not directly 

6 related to the election. This gives us a chance to have a coupling effect, but also to gather 

7 information that may lead us to use it. And that second question is a good one. The number of 

8 departments of employees has increased dramatically, but there is a limit. In fact, in November, 

9 we were recruiting not just the voting section, we were recruiting throughout the Civil Rights 

10 division, so we had more people out there than we did before, but 1 dont think you can expect 

1 1 that to happen. 0PM are specially trained, better trained than the Department of Justice lawyers 

1 2 have ever been. But another factor too, is that if the jurisdiction says wefe not going to let you 

1 3 in our State, law doesn’t let anybody in. Outside in the polling places, we’re right in the polling 

14 places observing what’s going on in the polling places, and they can keep us out, and this 

15 happened to us in the case of Reddick who did not have observer coverage. They had serious 

16 4E problems in Reddick. We sent several people up in several elections that didnt go in. It 

1 7 happens that they had to get in the polling places. Our employees had some effect, certainly, on 

1 8 the federal observers. 

19 COMMISSIONER CRENSHAW: Thank you. 

20 MR. LEE: Also, I want to point out how many lawyers, including Joe Rich — it’s about 

21 45, so we Ve talking about how many? 

22 MR, RICH: We have been sending out attorneys too, but also using paralegals and other 

23 professionals. 

24 MR. LEE; Well, excluding secretaries, it was 1 00. 

25 MR, RICH: It’s not a big coverage. 

26 COMMISSIONER CRENSHAW; My second question is a follow up to the quite 

27 interesting notion presented by Professor McLaughlin. Thinking of this potential as a 

28 restoration, an even expansion, I want to ask both you and Mr. Fields if you could give us a 

29 little bit more guidance in this regard. You will recall from 1 982, some part of that debate was 

30 how to correct and some of that correction was in the debate. If you would respond to attempts 

3 1 to suggest ways of to correct that. I was wondering if you had more "flesh that you could put on 

32 the bones?" For example, you mentioned. Professor McLaughlin, about the possibility of making 

33 jurisdictions who have lost Section 2 cases, a covered jurisdiction under Section 5, which I think, 

34 is provocative. We've heard earlier from Senator David Paterson about the action of "packing" 

35 in one instance, and "cracking" in another, and the difficulty in finding some kind of direction 

36 other than that consistency. Also, Mr. Fields, you mentioned abuse of Section 5, and I am just 

37 wondering if you have any general ideas about that kind of declaration of statements like in 

38 1982? How do we best interpret these Sections? 

39 MR. McLAUGHLlN: 1 think the clearest thing one can do is - to make it crystal clear - 

40 is that the intent of a vote in the racial bloc voting analysis that creeps in is irrelevant to a Section 

41 2, That other thing we’ve seen in the "Goosebine" case, for instance, is when we won that 

42 liability case and the Court ordered the district to create a jurisdiction. They cant create 

43 jurisdictions without violating, so I think it has to be clearly stated in the act. The Supreme 

44 Court has said, to my knowledge, you can use race, not as a factor, but the predominant factor. 

45 But I think the statement is we have to have clear standards in authorizing. 
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1 MR. SHAW: So that when - and it’s really a Section 2, 1 remember what the 

2 jurisdiction is in Section 5. Whether creating circumstances like Shaw V Reno is leaning over 

3 their head. So it has to be clear in Section 5 as to what the instances are, what race can play in 

4 the re-districting effort and what Shaw V Reno can play, and that’s the conflict. Even if they 

5 pack the pre-clearance provision, theyll be sued by the White voter, 

6 MR. FIELDS: My agreement also. Which is Section 5 jurisdiction. Section 2 

7 jurisdiction. When you look at what transpired in 2001 , one of the real difficulties was that none 

8 of the rights of the voter ~ whether you look at the case of New Jersey - was truly given by a 

9 party boss. None of those officials served. In ray estimation, you cant run from New Jersey 

10 without that beating of a party boss. There is no such thing as challenging the party line and 

1 1 winning, it does not happen. So this notion of using a racial bloc analysis becomes difficult in a 

1 2 place like New Jersey, because even when a Jurisdiction is created that you have say - White 

1 3 voters voting for a Black candidate. The question then becomes whether that person truly 

1 4 represents his or her — 

15 MS. COHEN: Community. But his or her community did not elect that community, 

1 6 because one, the party machinery did their testimony in New Jersey. That, I think, could be 

1 7 considered for Section 5. A place like Hempstead county, a place like Hudson county, a place 

18 like Essex county. But unfortunately, we have a picture based on the current district. The 

19 Voting Rights Act is to prevent Black voting rights from being diluted. When you have Black 

20 voters elected from majority White districts, it’s a tough case to make, and unless we have some 

21 across the board, well never see the Black number. In fact, the Blacks and Latinos in New 

22 Jersey are not empowered by any stretch of the imagination, and I think at the end of the day, 

23 that has to be the final say of the test of any Voting Rights Act. 

24 MR. LEE: Last but not least. Mr. Cartagena. 

25 COMMISSIONER CARTAGENA: Well, 111 ask this ~ by the way, I really appreciate it 

26 what you said about the indictment Ms. Cohen, because he lied about what he claimed to see or 

27 not see, in Court. It is amazing that the officials are not even seeing the plan in favor of the 

28 voting. We hear that a lot in Albany, and I think "you hit the nail on the head" with respect to 

29 Jamison, which does say that the intent of the voting provision, the voting analysis is irrelevant 

30 from a basis. Mr. Joe Rich, here is my question. To the extent that you have been using 

3 1 employees in some jurisdictions but not observers with respect to the observer process of the 

32 Voting Rights Act, did you have any recommendations for improving it, or is it just more 

33 money? 

34 MR. RICH: I think that observers have always been put in Section 5 coverage 

35 jurisdictions. I think the need for observing and monitoring is not so much in the last five years. 

36 There should be consideration given about anything the Justice Department can do, which is a 

37 very effective tool for keeping common places. It makes a difference. I’m not sure what kind of 

38 opposition. Maybe that the idea is logically you win or constitutionally you have your reason, 

39 but the fact is what I said earlier. Is it that so many people of the jurisdiction, elected officials 

40 not minorities, are afraid of a possible intimidation of voting rights violations? So many of the 

41 officials welcome business. 1 think its confidence in the public in selection that have that 

42 presence. I think that’s a very strong argument for broadening and that’s really, I think, it 

43 explains what weVe doing. WeVe broadened it by sending out Department of Justice people. 1 

44 think it would be much better to have neutral observers trained by a trainer to have them sent out. 

45 I don’t have any particular formula. It should be nationwide or something less, but my feeling is, 

46 it’s a greater need for it now than when I first started. 
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1 MR. LEE: Well perhaps you can take account of the history of Section 2, 

2 MR. RICH: Yes. 

3 COMMISSIONER CARTAGENA: Much less under terms of constitutional, because 

4 weVe talking about someone paid by federal. 

5 MR. RICH: And right now, the recent monitor out, I consider that part of the 

6 investigation. WeVe sending them out because there may be a violation of the law. Are we 

7 building a case, because that’s a given. The Department of Justice has the ability to work on 

8 investigation violations of the law. The difference -- the only thing 1 think is, that observers 

9 have the right to get into the polls and that’s important, but I must say, that generally speaking, 

1 0 there have been very few jurisdictions. We go through them and we say, "You know, weVe 

1 1 coming down to monitor elections if you let us. " And we very well knew of them because of 

12 state law, even federal law enforcement. So you know what I’m saying now, may be that we do 

1 3 have that ability, but I would much prefer to see it formalized in legislation to a Federal plan. 

14 Federal observer provision, 

15 MR. LEE: Well, thank you very much. The panel has obviously been very helpful, 

16 Mr. Fields, Ms. Cohen, Mr. Rich. 

1 7 MR. LEE: Our next panelist is Marcos Devers. Marcos Devers is an "at large" 

1 8 member of the City Counsel in Lawrence, Massachusetts, Latinos First, In The Wake Of Voting 

19 Rights In A Lawsuit By The Court And Jury. 

20 MR. DEVERS; I thank you, the Civil Rights Commission Voting Rights Act, for 

21 inviting me here. As you said, my name is Marcos Devers. I’m City Counsel of the City of 

22 Lawrence. That is called the City of Immigrants. The city has a beautiful and strong history of 

23 immigrants, the spirit of Lawrence. Six point five area miles and 73,000 people. In the past, the 

24 community has been, in the last four decades, however the Hispanics in the City of Lawrence is 

25 60 percent of the population. I’m also a civil engineer, math and science instructor in the school 

26 of Lawrence. I have run successfully in the years 1991, 1993, 1995, and 1999. It was in 1999 

27 that I finally made "City Counsel At Large. " It was more difficult to make City Counsel At 

28 Large at that time. There was already a Latino in the district counsel in the county. The six 

29 wards that we have, A, B, C, D, E, and just one Latino made it and it was in 1993, but "at large. 

30 " I was the first getting there in that position. In the year 2001 , 1 became the first Latino Mayor 

3 1 and the first Dominican Mayor of any U. S. city and that was when the city counsel appointed 

32 me. I was re-elected as city counsel in the year 200 1 , and I got the majority of votes in the 

33 history of Lawrence, over 8,000 votes. I served as counsel president just after being mayor. 

34 Now, in getting to the lawsuit in the City of Lawrence. In 1 978, the Department Of Justice 

35 applied to the lawsuit, which lead to numerous violations of the Voting Rights Act. Section 203 

36 and Section 2, regarding lack of Spanish language assistance of the Voting Act. At this time 

37 only one of the City Counsel members was on that team, yet, this action alleged that the city’s 

38 methods of electing it’s city counsel school board violated Section 2 of the Voters Rights Act, 

39 an illegal opportunity to participate in the process of electing a candidate of their choice. The 

40 Department of Justice also alleged that violation of Section 2 and Section 203, the National 

41 Information Spanish Language Assistance and refusal to appoint Spanish speaking monitors. 

42 They were able to resolve several of their claims. The city subsequently was to change the 

43 method of electing the school committee Ifom a large member to single member distance and a 

44 plan for the city counsel board, 2000. Until 200 1 , it was alleged that the proposed 2000 census 

45 resulted in Section Two violations. That counsel agreed to 2002 of both bodies to provide an 

46 additional Latino. The counsel also agreed or required the city to hire a person who is bilingual 
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1 and Spanish to it’s staff, in connection with ith office. My testimony. 1 would like to refer to 

2 the fact that on many occasions, the complaints that those violations happened from all sides, 

3 and although I didnf observe particular situations, specific situations, it is in every election 

4 event. We had to handle situations that were in violation, and complaints of people that couldn’t 

5 vote, and even on some occasions, the complaints were about possible fraud or were 

6 demonstrated and implemented by those in power. And some of my constituents thought that in 

7 1 977 we run the race in just the kind of environment we had. I couldnt make it, but in 1 999 after 

8 providing important services, I could make it. Obviously the voter turned out as being more 

9 participation. After that and since, although we have a lot of progress after the Department of 

10 Justice intervention, 1 still feel that we need this kind of assistance, Minority Language 

1 1 Assistance. We have more bilingual Hispanic co-workers. Eventually we’re going to need 

12 Asian. The Asians are moving to Lawrence. There are right now 2000 and there are voters 

1 3 going to the polls and need to exercise that right. That’s it. Thank you. 

14 MR. LEE: Thank you, Mr. Devers. Questions? 

1 5 MR. CARTAGENA: Well Mr. Devers, congratulations on your accomplishments there, 

16 and being part of a, Dm sure, it’s a very energizing accomplishment, being elected as the first 

1 7 Dominican in office. That is an accomplishment. Can you tell us a tittle bit more about 

1 8 language assistance in Lawrence today? In your opinion, the last population that still needs 

19 testimony in those kinds of circumstances. 

20 MR. DEVERS: Yes. The more immigrants, mostly Dominicans and also from Central 

21 .America. They also don’t know the language, this population, the Dominicans. Still, folks who 

22 know the language cannot exist in this environment. As you know sometimes I don’t see the 

23 possibility. You have kids in San Francisco, the poll workers should be bilingual, English, 

24 Spanish, and eventually some of the Asian language. 

25 MR. CARTAGENA: Thank you. 

26 COMMISSIONER ROGERS: Congratulations. I am curious. In your experience you 

27 experienced office in the way of immigrant people, Hispanics and peoples from all walks of life. 

28 MR. DEVERS: All different kinds. The city had to know I was running for the district. 

29 It would have been easier, but I tried "at large," and I was able to accomplish it, 

30 COMMISSIONER ROGERS: What was the terms of percentage in non-immigrating 

3 1 percentage? 

32 MR, DEVERS: Demographics have changed drastically since 1999. There were voters 

33 with Italian last names and similar, so it was less than 10 percent and 90 percent of the 

34 registered voters were all Latino, Now we are 50/50, and also, in terms of the total registration, 

35 we are 70 percent Latino and 30 non-Latino. Make that 60 percent Latino and non-Latinos, 

36 White, over 35 percent, 

37 COMMISSIONER ROGERS: What’s the actual registration? 

38 MR. DEVERS: Close to 10,000 voters. 

39 COMMISSIONER ROGERS: But thepercentage of the population you’re seeing is 

40 roughly are voters of the community? 

41 MR. DEVERS: Close to 50 percent is Latino registered voters. Now, in terms of 

42 population, Latinos are 60 percent population. 

43 COMMISSIONER ROGERS; You were successful in obtaining - what was your 

44 percentage - I’m Just curious - under terms of your non-Latino percentage? 

45 MR, DEVERS: Non-Latino? 

46 COMMISSIONER ROGERS: Non-Latino. 
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1 MR. DEVERS: Oh, at least two elections. The ratio between 60 and 40. Sixty percent 

2 Latino and 40 percent non-Latino. 

3 COMMISSIONER ROGERS; So of the White voters — you carried White voters? 

4 MR. DEVERS: Yes, roughly. 

5 MR. LEE: Mr. Devers, do you have any opinion on our having a need for observer 

6 coverage? We talked about it earlier. I was wondering if you were - if you have had any 

7 experience in the City of Lawrence? 

8 MR. DEVERS: Could you rephrase that? 

9 MR. LEE: Federal observers in Lawrence. 

10 MR. DEVERS: Yes. We have in the last three legislations. The Secretary of State had 

1 1 sent observers and monitors. Did I understand your question? 

12 MR. LEE: Well, I was trying to figure out if you thought that that coverage was useful 

13 for electoral? 

14 MR. DEVERS: Definitely. 

15 MR. LEE: Can you expand a little on that? 

16 MR. DEVERS: Sorry. Your question is? 

17 MR. LEE: What benefits were there to having the observers? 

18 MR. DEVERS: In Lawrence, they have been attainable. A few families have been 

19 willing to see a group in power and it has been using the Latino statistics to get the funds from 

20 the state, from the federal govenrment. Then they are in the position, and some of them even are 

21 willing to receive by remote control. They just use the minority statistics to get those funds and 

22 other grants provided by the federal Government and State. They are for producing more 

23 organizations like that and the Voting Rights Act and any other legal instrument. The Federal- 

24 State government act, definitely, has been a lot of benefit to everyone. That’s why we Ve trying 

25 to guarantee this system of democracy. 

26 MR. LEE: Thank you, Mr. Devers. I know you have to catch a plane. 

27 MR. DEVERS: It’s a pleasure. Thanks again. 

28 MR. LEE: Our next panelist is Margaret Fung. Margaret Fung is Executive Director for 

29 the Asian American Legal Defense and Education Fund. In 1 974 she founded the Native 

30 American particularly active voting rights activity in New York City and elsewhere, I 

3 1 understand. 

32 MS. FUNG: Thank you, very much. Good afternoon. We are a one-year-old 

33 organization and we do litigation at the community level, Education, Immigrant Rights, 

34 Economic Justice for Workers, police misconduct, language access to services, youth rights 

35 and educational equity, and voting rights and civic participation for the last decade. And 

36 several more years all of this monitored legislations on a regular basis for compliance with 

37 Section 203 of the Voting Rights Act. In 2004, our monitoring efforts were focused in Rhode 

38 Island, Michigan, and Illinois. In the past weVe campaigned to secure fully translated language 

39 in Chinese under Section 5 of the Justice department, in rejecting a plan for diluting minority 

40 strength, as well as the minority screen that would discriminate against Asian Americans. In a 

41 challenge to New York’s 12th Congressional District, we determined that Asian Americans in 

42 Manhattan and Brooklyn constituted a community of interest. Conducting the largest 

43 multilingual exit polls of Asian American voters on the East Coast, polling over 5,000 Asian 

44 New Yorkers in the 2000 elections, and almost 1 1,000 Asian American voters in 8 states in the 

45 2004 elections, including a weekly events in which we registered newly-naturalized citizens in 

46 federal court. I want to talk today about the significance of 203, the Voting Rights Act, to 



347 


1 promote Asian Americans’ participation here in New York City to support 203. In order to 

2 support it 1 3 years ago, I testified before the House of Judiciary Subcommittee on Civil and 

3 Constitutional rights in support of the Voting Rights Act, Assistance Language Act of 1992, and 

4 only covered jurisdictions of at least 5 percent of the members of a single-language minority. 

5 We argued for a new alternative benchmark of ten new language minority citizens, because large 

6 concentrations of Asian Americans in New York would not otherwise have been covered under 

7 the existing cover. Of the New York City legislature or the New York City counsel, no Asian 

8 had been elected. Four out of five voters in Manhattan’s Chinatown, Flushing, and Queens did 

9 not speak or read much English, so when the amendments were passed in 1 992, 200,000 Asian 

10 Americans were covered under Section 3 MR. LEE: The amendments to pass coverage under 

1 1 Section 203 — 200,000 Asian Americans worldwide? MS. FUNG: Looking at the Census — 

12 200,000. That’s tremendous. There are now 16 counties in seven states that are now required to 

1 3 provide assistance in one or more languages. Asian Americans’ language population remains 

14 one of the most fastest growing communities of color. That rose to 7. 1 billion. In 2004, 6. 7 

1 5 million Asian American voter turnout has also increased very steadily to nearly 3,000,000 in 

1 6 2004. So for us. Section 203 really is a success story because thousands of Asian Americans 

1 7 are registering to vote for the first time. We did an exit poll, asking questions of almost 1 1 ,000 

1 8 Asian Americans in eight states and found that almost a third of them needed some form of 

19 language assistance. Around 46 percent were actually first time voters, and every year that we 

20 do the poll for the first time, so the most fundamental level translated ballots in voting machines 

2 1 have enabled Asian American voters to exercise their rights to vote independently and privately. 

22 In several places, the availability of interpreters can provide additional oral language assistance 

23 for Asian American voters who are not fully proficient in the English language. Section 203 has 

24 aided the voter registration efforts to increase when only a handful of voters such as the 

25 Chinatown Voter Education Alliance and the Coalition of Korean American Voters in New 

26 York City did voter registration. There are now scores of Asian American groups on the East 

27 Coast that are doing voter registration for Filipino, Asian Indian, Pakistani, Bangladeshi, 

28 Cambodian, Laotian, and Vietnamese communities. Many more Asian Americans return for 

29 office and they can effectively reach out to their constituents in voting districts. In 2001, for 

30 example, John Liu was the first Asian American elected as City Council member in New York 

3 1 City and Jimmy Meng became the first Asian American member of the New York State 

32 Assembly in 2004. Notwithstanding the success of 203, there continues to be a deficiency in the 

33 program. The translations in the 2000 Presidential elections of "Democrat" and "Republican" 

34 were converted in several polls in Queens. Absentee ballots contained mistakes in the Chinese 

35 language. Asian Americans were given instructions in Chinese to "vote for three," other 

36 instructions to "vote for five. " The word "yes" was translated as "Si" on the Chinese ballot. 

37 John Kerry complained that voters were not able to recognize his name based on the Chinese 

38 translation, based on what the Chinese were given, the interpreters which created long lines in 

39 the polling process. Two hundred and three sights were targeted and 66 sites were targeted 

40 with a combined 979 interpreters, and the board did not come close to meeting that required 

41 number. This, unfortunately, still exists among Asian Americans in the polling place, and I want 

42 to give you a few examples. Jackson Heights, Queens at P. S. 69, one poll inspector told an 

43 oriental guy, "You are taking too long to vote," and turned to one of our monitors to say for them 

44 to tell "his people" - implying Asian Americans — they should really vote faster because others 

45 are waiting on line. Another one commented if they need help with language, they should not 

46 ask to vote. At the poll site, a Chinese American voter who asked for language assistance, was 
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1 directed to a Korean interpreter, who could not help. And several hostile White voters at this 

2 poll site made remarks such as, "You’re all turning this country into a third world waste dump," 

3 and "You can’t have anyone go inside the booth with you. " and "You should prepare and learn 

4 English before you come out to vote. " A recent example in New Jersey: Two talk radio hosts on 

5 101. 5 FM, a so-called radio announcer made racist remarks about Jun Choi commenting on an 

6 accent in response to a color stated a caller, "Indians have taken over Edison. " The response 

7 was, "It’s like a foreigner in your own country. " The Asian American, South Asian community 

8 organized a broad-based coalition to protest these remarks and they got an on-air apology from 

9 Millennium Radio. Observers sent a questioimaire in terms of community groups and that really 

10 did make a difference in terms of the elections. During the language minority assistance. New 

1 1 York City is one of the places where both Section 5 and 203 are funded in the New York City 

12 after 1992. Real assistance, bilingual ballots, the Boardof Elections kept saying, "Well we 

1 3 provide translation of simple ballots, but we really can’t interpret ballots in the voting machines, 

14 " And the oversight in the Chinese Language Assistance Program. It was mailed to Chinese and 

1 5 there was a faulty translated ballot in New York City and that really wouldn’t have offset it 

1 6 without Section 5. Both Section 5 and Section 203 need to be continued for minority language. 

1 7 Congress really ought to be expanding coverage in Section 203, and Section 5, especially when 

1 8 the time of the Civil Rights Act is getting to have real significance in the Asian American 

1 9 community. 

20 MR. LEE: Thank you. Our next panelist is Mr. Carlos Zayas from Redding, 

21 Pennsylvania, and you fe a community activist? 

22 MR. ZAYAS: Yes, sir. Some people say Ibi a community voting rights advocate for 

23 racism, some say Ibi an agitator. That can be a different point of view from where they are 

24 judging, but the truth is, 1 have been working for the last six years on voting rights for our 

25 community and I have understood that doing that would involve this poll of the political machine 

26 that is more difficult. We the people believe in what we are doing and this is why all of us are 

27 here. We need to keep working pretty hard. If you think listening to Margaret Fung -- 1 realize 

28 that the racism that was shown against her people was the same one that was shown in Redding, 

29 Pennsylvania. They were throwing against us — the Hispanic — exactly the same remarks, and 

30 that was the observers of the Department of Justice. For two years we have been working in the 

31 investigation. Also, if we can’t trust them, we came to Passaic we can make with the 

32 department in this situation. I will need to say, here at the Department of Justice, that the 

33 section is doing a very good job in the same way that we found out in Passaic that we can trust 

34 them. We called them and provided all the areas that we collected and that expedited the 

35 investigation in Redding. They spent two more years during the investigation because they said, 

36 "as you know, they dont trust no one. ” And in that investigation in Pennsylvania, they 

37 augmented all the findings, and eventually they went to Federal Court because there was no 

38 explanation from the statutes of 1999. Every time that we asked for something - their standard 

39 reply - they always said, "You want something here, take us to court. " And now they have 

40 compliance. At least not so happy, but they are trying to move. 1 want to mention here that the 

41 Board of Pennsylvania, the 21st century in my point of view, is the case of discrimination of the 

42 polling base of the minority language for the past six years. As I said, I have seen the action of 

43 the rights and voting rights in Pennsylvania, especially the Pennsylvania Dutch country, Berks 

44 county, and surrounding counties. My approach to the voting issues is nonpartisan, based on the 

45 fact that I don’t have any political affiliation. My ultimate goal is to improve the voting process, 

46 to advance the public interest in a real election reform. 1 want to mention here, that 1 have been - 
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1 - 1 have come with Juan Rodriguez, another Voting Rights Act advocate or activist. I intend to 

2 provide the National Commission on the Voting Rights Act with summaries and some of the 

3 issues that our community is confronted with. A special emphasis will be made to focus on the 

4 findings and outcomes of the investigation made by the Civil Rights Division and Department 

5 of Justice in the city of Redding, 2001 to 2003. The election practices and procedures in the 

6 county of Pennsylvania resulted in the issuance of an injunction and later, a permanent 

7 injunction by a federal judge. Those decisions are cited by the County of Pennsylvania, 250 F. 

8 Supp. 2d 525 (E. D. Pa. 2003) in the Eastern district of Pennsylvania. And the second one is the 

9 final injunction, the final order, 277 F. Supp. 2d 570(E. D. Pa. 2003). Eastern district, Division 

10 of Pennsylvania. In the summary, the Court found that Berks County "use of "English only" 

1 1 election process violated Section 4E of the Voting Rights Act by continuing the right to vote for 

1 2 the county’s Puerto Rican community. Many who attended schools in Puerto Rico were not 

1 3 really able to read, write, understand English. " They denied information and assistance 

14 necessary for those citizens to participate in the election process and initial findings was that 

15 "English Only" election process violated Section 203 for the test on Voting Rights Acts. The 

16 voters of Puerto Rican descent received voting assistance from assistants of their choice. The 

1 7 Federal District Court also decided "that the English-only election process, violated Section 203 

1 8 of the Voting Rights Act, by failing to provide language assistance to limited-English proficient 

1 9 voters and by failing to appoint minority poll workers. " The court emphasized from the 

20 evidence, that the election officials permitted poll workers to openly express hostility to Hispanic 

21 voters; that Hispanic voters were treated differently and discriminated against at polling places, 

22 and Hispanic residents in counties where they were severely under-represented as poll workers. 

23 I want to emphasize the treatment of discrimination, a treatment of hostility, and when we talk 

24 about this, these findings of the Department of Justice in 2001 to 2003, we were not talking 

25 about older stuff, we are talking in the 21st century in Pennsylvania in the United States of 

26 North America. These situations cannot happen as Judge Baylson pointed in the opinion of the 

27 preliminary injunction. That was a situation more close to heavy shame, with the condemnation 

28 that was based on the opinion of the preliminary injunction. At the heart of this case is Section 

29 4E of the Voting Rights Act, an act of Congress which mandates protection of the voting right of 

30 non-English speaking rights of U. S. citizens. Berks County, particularly in the City of Reading, 

3 1 where only Puerto Ricans are educated in Spanish speaking schools, Congress mandated 

32 protection of their rights to vote in a language other than English if they are illiterate in English, 

33 and it’s important to pay attention to Section 4E, because not so many people are aware of this 

34 section. Not so many people, and this is what the Berks County commissioners confirmed. 

35 The Director of Relations, they are assuming that we have no case because they were under 

36 Section 203, and we weren’t there. Section 4E was there for us. Section 220, a full Section 203, 

37 as I understand it in the case of the Department of Justice, and it’s important to summarize the 

38 county of Pennsylvania, The hostility that Hispanics and Spanish-speaking voters receive. Poll 

39 workers turned away Hispanic voters because they could not understand their names or refused 

40 to deal with Hispanic surnames. Poll workers made hostile statements about Hispanic voters; 

41 others made discriminatorystatements about Hispanic voters that are not imposed on Anglo 

42 voters like, demanding photo identification. That was not a requisite. The city of Pennsylvania 

43 required only Hispanic voters to verify their address. Hispanic voters say this hostile treatment 

44 in the public place discourages them from voting. That was at this time a practice that was 

45 mentioned. Another one is the lack of bilingual poll workers that are left to recruit, train, or 

46 maintain a pool of poll workers that are Hispanic, One more approximating 30 percent of poll 
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1 workers in Reading precincts with Spanish surnames compared to a voting population that is 

2 over 30 percent. Now it’s more dramatic, but in every Census, computing has been 

3 communicated for the numbers that were mapped on 1 989, 1 990 and that happened in 2000. 

4 And now by those projects, based on the fact that in 2000 we have 70 percent of the total 

5 population of the city, I am sure that we are very clearly, a minority in the city of Reading at this 

6 time, because we do this change every ten years. There is a lack of latin speaking in the 

7 community. That was the finding at that time. They made improvements in that area, but there 

8 is still some areas which they need to comply with the mere use of the media to reach our 

9 community. There was a denial of a choice to vote due to lack of bilingual materials and 

10 assistants for Hispanics in the voting places. Many voters would bring their friends, their 

1 1 companions of choice to vote. But poll workers have not permitted voters to bring their assisters 

12 of choice with them. Also the county officials have acknowledged to reintroduce this 

1 3 information, and they have knowledge about this in practice, and I think since the state began 

14 telling me to take them to court in regards to Section 4E. It’s important that the Congress 

15 declared that to secure the rights under the 14th Amendment of persons educated in American- 

16 flag schools in which the predominant classroom language was other than English. It is 

17 necessary to prohibit the States from continuing the right to vote of such persons on ability to 

1 8 read, write, understand, or interpret any matter in the English language. Berks county 

19 conducted English-only elections and fails to provide limited English proficient United States 

20 citizens of Puerto Rican descent with election information and assistance necessary for their 

2 1 effective participation in the electoral process. By failure to ensure that all voters who are unable 

22 to read the ballot receive assistance at the voting places. 

23 MR. LEE: If you would shorten up your testimony? 

24 MR. ZAYAS: Okay. Basically, Section Two — but it’s important that also the 

25 correspondence established in the case of U. S. versus West county that was later mentioned in 

26 the one case in California, that they could not find to conduct elections to comply with the 

27 Voting Rights Act, so that all citizens may participate, serve, interest, remuneration of the 

28 different order that provides the judge base. So I mentioned already, the size of these cases that 

29 was provided to the commission to finalize any presentation of my other peers here. I want to 

30 say that despite some improvement in West county elections’ practice and procedures, many 

31 areas that need improvement lack consistency in places of officials. The uncertainty about how 

32 West County deals with the positions of Latinos and on correspondence all around, there are just 

33 as many on welfare and they are not trained in all the aspects of the election process. There is a 

34 need to improve communication and education using the media. Those remain areas of concern. 

35 Despite that, there is a change. There was a lot of improvement in the voter turnout after the 

36 decision of the federal court and signs to the Department of Justice. They need to reuthorize the 

37 Voters Rights Act to the law as the only safeguard of compliance. The compliance need not 

38 depend on which or whom the voting party is in control. The political parties are the ones that 

39 are improving compliance Voting Rights in order to have a relation that is still demanding and 

40 improving their rights, but despite all that we can do, there are situations where we need to attain 

41 within this year and next year if we want to improve voting rights. As you know, all of you will 

42 know the case of Pennsylvania and the United States, andit’s important that the process with 

43 legislation, creating a nonpartisan redistricting commission. If we want a real reform, the 

44 nonpartisan commission is the way to go. It’s also important that the Amendment at state efforts 

45 of the Ballot Access laws improve fair competition and participation in the electoral process. 

46 That they were not affiliated to the mayor, and also, I assume it’s a good idea, and their term of 
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1 "Nonpartisan Judiciary Election Act" which improve the system of elections for the Judiciary. 

2 In order to focus on a nonpartisan in regards for a Justice of the Peace, but you know that a 

3 nonpartisan can change the establishment in terms of running a campaign for a justice, but they 

4 can't vote on a single issue, because they were not only partisan and I’m able to understand the 

5 filing of California, Democratic Party versus Jones. 

6 MR. LEE; We accept your statement, but I wanted to see if you could finish so we can 

7 give Mr. Bolton a chance? 

8 MR. ZAYAS; Well, Just to finalize, this was mentioned by Ms. Fung about the vote 

9 dilution and that is also a process to use. The last round of the district, we went to the Supreme 

10 Court of Pennsylvania 127. A district that was a City of Reading. And the fact that there was 

1 1 no deviation at all and we asked for maintaining the status quo, because there was no indication 

12 to move the tenth district out. Eventually, Pennsylvania based quality of population over voting. 

13 Well, as you may know, after that, we submitted in the plan to the City of Reading, not based on 

1 4 the filing of the Court in the City of Pennsylvania we reached for, but when we went to the City 

1 5 for the final plans, of the city, you know what they tell us? No, now we want the status quo. We 

1 6 cannot get there. We showed them the quality of cooperation. We went to the city with the best 

1 7 plan admitted publicly by members. Despite that, our plan was the most won. 

18 MR. LEE: I see it’s an unfinished stmggle. Going on to Mr. Walton, Charles Walton is 

19 currently the Director for Special Programs for the Community College of Rhode Island from 

20 1983 to 2002. Mr. Walton served as a Rhode Island State Senator, as the first African 

2 1 American to be selected as tempore for the Senate. Welcome, Mr. Walton. 

22 MR. WALTON: Thank you, Mr. Chairman, and good afternoon to you and the 

23 distinguished members of the commission. It is certainly my honor to come before you and 

24 speak a little bit about learning where we’re at, at least in Rhode Island, and perhaps, in the 

25 nation, with respect to why it’s important to have the Voting Rights Act renewed. Because as 

26 youVe heard already, it’s made a difference in so many other places across the country, 

27 especially in our country that is changing so rapidly and for the better. We need to figure out 

28 better ways to make sure everyone’s vote counts in this country, and everyone has an 

29 opportunity to participate in this process. I got elected in 1 983 for the first time, in a special 

30 election following litigation that determined, among other things, that the legislature’s initial 

31 redistricting plan discriminated against African-Americans and served in the State Senate. That 

32 was then passed in the state Senate where there was a re-districting plan in violation of the 

33 Voting Rights Act. Through that process, 1 was able to be the first African-American to serve in 

34 the state Senate, and I will tell you, this is a sorry state of the history in general. As 1 indicated, 

35 being the first African-American serving on that body, I think we only had one or two members 

36 to serve. That did change. After the 83rd district case brought our numbers up in the House Of 

37 Representatives. Just to give you a small history of Rhode Island and the uniqueness of it which 

38 extends back to the evolution of this conntry, it being one of the 1 3 colonies as part of the 

39 triangle that ensured there were Africa’s imported slavery which had a tremendous impact on 

40 several economic bases. We somehow got by that, and I think one of the real reasons obviously, 

41 is the 1965 Voting Rights Act which had tremendous impact on us, including so many people 

42 who were left out and were not a part of that process. For example today, the city is a minority- 

43 majority system for the first time, and we still have a real void in representation of Black and 

44 Latino in the state 2 Afncan-Americans, and 2 Latinos. And a part of that is that IVe seen some 

45 of the political problems that my fellow panelists here have already mentioned, and that is, we're 

46 a city where there are about 70 different languages spoken. We’re a city where the school system 
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1 is about 85 percent minority, but yet, our school system is an apartheid system with about 80 or 

2 85 percent who are applied in the system. So when you start looking at the person that exists 

3 under horrendous conditions, we have some eities in the State of Rhode Island that are decisive 

4 in the majority. There is no one that serves on eounsel. There is no one in the school 

5 committees, but the decision within the larger system are made essentially by the minorities. 

6 Minorities in this case being minority White, and this is a pattern I think. It is a pattern not only 

7 in my state of Rhode Island, but it is a pattern that is indicated by most Northeast states as 

8 indicated by many of my fellow panelists. We're looking into several states where we have had 

9 minority candidates. Latino and Asian Americans. They run and have never been successful, 

10 because all too often, the game changes. We've seen some of our cities go from single districts 

1 1 to "at large" districts, and one sterling example was in Kentucky, At one time I think it was a 

12 five-member committee. Four of the five members all lived on one street, but yet, in the school 

1 3 system, the school system is about 65 percent minority. There has never been elected on the 

1 4 school panel in some of our urban areas. It continues to be a pattern and it’s a problem to break 

1 5 out of that pattern. 1 have been fortunate with the Lawyer’s Committee For Civil Rights to come 

16 to Rhode Island, When we had our re-districting fight with the state Senate, we clearly 

1 7 demonstrated and drew maps that would indicate we could have had, after the 2000 Census, at 

1 8 least three of the six senatorial districts represented by people of color, but my White colleagues 

19 wanted to maintain the authority of incumbency and went ahead and denigrated our arguments. 

20 After a long drawn out testimony to the contrary, they delegated and went forward and made 

21 sure after the 2000 elections that five of the six seats were held by White incumbents, and that 

22 compelled us to challenge through legal efforts. We fortunately, ultimately won in that 

23 situation. I absolutely agree with the gentlemen to my left. There are language problems in the 

24 system in many places, but it starts before that. All politics are local, but the fact of the matter is 

25 it’s still local. All too often we eliminate the local voice and local input of the real voters which 

26 should have an opportunity to exercise their basic rights. There are a couple of points that I 

27 would also like to make, and I’m not sure how it fits under the 1 967 Voting Rights Act, and that 

28 is the problem of the disenfranchisement issue. That is a growing issue in our 

29 community. The Senator right now replacing me, Howard Metts, has restored the rights to 

30 counsel that the system had cleaned out any past records, etc. etc. That is a situation that really 

3 1 impacts a great portion of our community as well, and we continue to face this if we don It try to 

32 meet head on the litigation or other means as well. I just wanted to go back - that I know when 

33 the 165 Voting Rights Act was heavily focused on the South and it was heavily focused on all of 

34 the bad things that happened in those months, but I can tell some dont even look on Northeast 

35 when it’s in New York City, in Pennsylvania, in New Jersey, Rhode Island, Massachusets. We 

36 have these patterns of discrimination that continue to exist and so much of our urban 

37 communities perceive our immigrant population of these cities, and again, to franchise the right 

38 to vote. They are going to continue the system, so we need to look at the language barrier that 

39 many of these cities and states put in front of the population to deny the opportunity of the right 

40 to vote. And it’s notjust the right to vote, because I can tell you, for years in the Afiican- 

41 American majority, I could bring issues that most other legislatures wouldn't even care to think 

42 about. Healthier areas in the district. I represented at least three fourths of that district until I 

43 was able to get on the books, and today, 1 can absolutely tell this, if you were to come to the 

44 district that I represent, it is the fastest growing district in the state, and that’s because I was able 

45 to help craft legislation to deal with these problems that our communities are confronted with. 

46 So I’m absolutely here to tell you that it is absolutely essential that we find every ounce of energy 
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1 to get the 1 965 Voting Rights Act renewed, because it would have further impact across this 

2 country. I don’t see too many other avenues, with all due respect, I don’t see too much hope there 

3 as well, so I’m going to check my remarks at this point and will happily take my leave. 

4 MR. LEE: Thank you, Mr. Walton. Going back to what Mr. Walton said about these 

5 communities, the freedom of language. How prevalent in the state of Pennsylvania is it? Are 

6 there a lot of cities in Pennsylvania that have a lot of inadequacies? 

7 MR. WALTON: Yes sir. 

8 MR. LEE: Can you name some of them? 

9 MR. WALTON : And also at this point, the Department of Justice is aware of this 

10 situation. They came to Reading to investigate. We explained the demographics of the other 

1 1 cities and the situations at that point. I know there is a violation going on in Bethlehem. I 

1 2 assume by accepting information, knowledge in Philadelphia, Section 5, we have an extremely 

13 huge Hispanic population in Allentown, Bethlehem, Lancaster, York, and Montgomery county. 

14 But the big ones, Allentown, Bethlehem, Lancaster and York is growing. 

15 MR. LEE: Thank you, very much. 

16 MR. CARTAGENA: This is very, very informative and helpful. Pretty quick, for 

1 7 Margaret Fung, I’ve read your testimony and I think youVe emphasized this in your remarks to 

1 8 us, if you didn’t have Section 5 in New York City at the time you are doing this work with 

1 9 respect to sharing access to Asian American voters in New York City we could expect thousands 

20 that would have been without a means to vote. And to Mr. Walton, I have done workshops on 

21 the voting literally since 1998. Every time I talk about the difference between our system, I just 

22 make up this thing, in that all five counsel members probably live on the same block. You are 

23 the first person in the 20 years of work that has actually given me that story as a true statement. 

24 So I can now put it with a true statement. But my question is, please elaborate on the report on 

25 improvement of parole. How does it work? I had a long conversation with Mr. Zeis over lunch 

26 about this. 

27 MS. FUNG: Even today, 14 years later, we’re still fighting with the New York City 

28 board of legislations whether or not it’s assigning enough interpreters, why it cant do 

29 translations correctly, but nonetheless, the program has become more institutionalized. 

30 It is their thinking and people putting pressure on registrars and legislations. We would not get 

3 1 into polling sites to examine the ballot machines if the justice department had not also sent in 

32 their own observers to see if there is a problem or not. Being given provisional ballots, enables 

33 us, because the justice department — in addition to sending in federal observers to monitor this - 

34 when those changes or various proposals for pre-clearance came in, the justice department 

35 denied the plan. It went back into the plan because we were making the argument that in votes, 

36 you can translate these names, put them into machines. It would have been a much longer 

37 battle to get to where we are now. The very fact that there is a program and it works, and the 

38 justice department comes back and periodically monitors and reviews changes, other cities and 

39 other counties also, they do volunteer, which we encourage, and they see it’s not that difficult and 

40 they provide a language that everyone will be able to vote. 

41 MR. WALTON: If I could respond briefly to the vote, Ita not an expert in this area, but 

42 Ita learning real fast. We have in the State of Rhode Island ex-felons disenfranchised that 

43 accepts anyone who has to retain their voting rights. Part of the problem is if there has been a 

44 charge of not guilty in places, they simplyhave been charged that they have no right to the vote 

45 any more. And 1 think this is illegal, but people have mainly been told that we have a growing 

46 problem, not unlike the national problem. The percentage of African-Americans and Latinos 
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1 who are cut up in the justice system is appalling. In Rhode Island, for example, one in five 

2 black males are involved in some way or another in the criminal justice system. One in 1 1 are 

3 involved in criminal justice. Those numbers are not probably going down. So when we look at 

4 the voting rights, it is also in the community. This is an area at some point in time where many 

5 of these men and women are going to enter into society, and what are we going to do when they 

6 are fully enfranchised? When they do that, it’s an issue, and I know there are testimony that has 

7 legislation before our assembly right now to look at the direction that this issue has taken in our 

8 state, but it’s a huge problem now. Especially when we start talking about prison industries. As 

9 we’re talking about prisons, that can be used — started and so forth. It’s an issue, 

10 MS. CRENSHAW: Thank you. My colleague has returned the favor of asking the 

1 1 question that I wanted to ask about the interactive effect between Section 5 and 03, and it would 

12 be important to hear more about that interactive, particularly those who might be sustaining 

13 Section 203 and not sustaining Section 5. So, thank you for your comments. I have a couple 

14 questions for Mr, Walton. Youmighthavementionedthisandldidnl write it quickly sol 

1 5 didnt get it. Can you tell us what percentage of the Latino and African-Americans are in the 

16 population in Rhode Island in particular, and in the county of Providence? 

17 MR. WALTON: As a result of this last Census, the Providence did become a majority- 

18 minority fate. The majority is Latino. That population is somewhere around 35 percent. All 

19 know it is slightly higher. The African-American population is just under ten percent, the 

20 Asian American population is close to ten percent, and then there are other immigrant 

21 communities in Rhode Island. There is also a Carribean community, so put it all together, you 

22 end up with 70 different languages that are spoken in the city across the state, and that makes up 

23 a majority-minority in the state. The city counsel is made up of 1 5 single-member districts and 

24 out of that 15, there are four people of color. 

25 MS. CRENSHAW: And no Asian American? 

26 MR, WALTON: We have no Asian American. It’s a city that is one square mile. It’s 

27 called Central Falls, I think eight percent are Latino, one city counsel person, no school 

28 committee people. 

29 MS. CRENSHAW: Okay. My second question - this might call for a little bit of 

30 speculation, but I’m interested, because so many times I hr interested by efforts to maintain 

3 1 incumbency, and your story is hopefully in the sense, that Section Two can be effected if the 

32 source is available to engage in litigation. But weVe heard how difficult it is to amass the 

33 resources, so Iln wondering if you have any thoughts about how to strengthen Section Two. It’s 

34 more of a prophylactic to dissuade your colleagues in using minority voters to support. There 

35 are incumbencies. 

36 MR. WALTON: That is a big question, but it’s a very important one. What we did I 

37 think in Rhode Island, 1 worked for the past ten years, ten years prior to 2000 redistricting 

38 process. One of the things that we did was made our effort very clear. You cant just discard 

39 the fact that you are part of a large minority-based population, and you need to include that in 

40 that process. And with Rhode Island, Section Two favored out how we ended up going to the 

41 courts. It’s an ongoing fight, but I think the thing that absolutely helped us was the threat of legal 

42 action. We continued that process. We made it clear to them if they were going to go forward to 

43 pass this legislation, they were leaving too much to the significant minority-based population, 

44 and they did with the district that I had to run, in that they changed the numbers over 90 percent. 

45 There was 65, close to 70 percent Latino which I never had. In fact, I ran in adistrict that was 

46 less than 50 percent Afi'ican- American, so it’s the least threat of the Voting Rights Act. That 
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1 was certainly one that they were not concerned about. In fact, they tried to build their entire 

2 argument, why their claim was sensible, versus our proposal, and in the end, we were at the 

3 district level and it wasn’t very favorable there. But when we got to the circuit court there, it 

4 was very favorable because my previous election indicated that I could win, made up on black- 

5 white, so on and so forth, and it may be the issue in the future if we look at the population. That 

6 is an interesting point. One of the arguments they made at the City of Providence is that they 

7 were going to hold all the elections within the eity boundaries and our argument was no, because 

8 when you do that, they come up blank. They try to justify it and when you have a board of 

9 community that is subjected to a major city and you have a population, you would "straddle" to 

10 the city, to the suburban district, those populations, it is, in some ways, has a more common 

1 1 interest - are disenfranchised — which is what we demonstrated. We demonstrated that you 

1 2 can go outside the city barriers and still satisfy the need to minority versus majority. Not being 

13 an attorney, it’s hard for me to give you the "size one," but we shouldn’t be restricted as to how 

14 you draw boundaries. You shouldnf "gang" people of common nationalities together. 

1 5 COMMISSIONER ROGERS: I had three questions I wanted to ask you. You said there 

1 6 was roughly about 6. 7 million Americans in the country? 

17 MS. FUNG: About 6. 7 million citizen voting population. 

18 COMMISSIONER ROGERS: Okay, 6. 7 million citizen voting population. The 

1 9 percentage would be what percentage? 

20 MS. FUNG: Unclear, because the census represents numbers which sometimes don’t 

2 1 seem to accurate. 

22 COMMISSIONER ROGERS: We’re required to make a factual report to the House and 

23 Senate that would be reviewed by the Supreme Court. Roughly three million or so Asian 

24 Americans voted in the last elections. I can It figure out how those numbers are accurate if you’re 

25 looking at a total base of 6. 7 million or so and then some turnout according to the numbers 

26 you’ve given us, 

27 MS. FUNG: I think the 6. 7 number may have referred, Ifn pretty sure -- no, that’s the 

28 number according to the census -- is that it’s 6. 7 million Asian American citizens of voting age 

29 and some percentage -- 1 don’t have the estimates -- that get thrown out at various times at 

30 somewhere around 40 percent, 40 to 50 percent. 

31 COMMISSIONER ROGERS: 1 think it would be good to know how these numbers are 

32 actually done, because 1 know that the Census underestimates, based on project. Ms. Fung, it 

33 would be wonderful if you could get us the accurate number. 1 understand that the numbers are 

34 thrown around. Asian American would have to be the highest percentage of voters in the United 

35 States. If up look at the total, and I’m not quite sure that is accurate, of the immigrants voting, 

36 and the new immigrants are not registered to vote even though, and with respect to Section 203, 

37 it has been re-authorized three times, 75, ’82, '92. Presumably, the purpose in setting a time 

38 period as it relates to Section 203 was the assumption that the goal would be accomplished by 

39 the jurisdiction of the United States. Is that accurate? 

40 MS. FUNG: Was that the assumption? I think I recall a question? When would the 

41 time come when language assistance would no longer be needed? Is that — for now there are 

42 more Chinese American voters. There are many other populations that are now coming to the 

43 United States that are growing in numbers and now ~ language assistance - well, at that time, 

44 this was focused only on Chinese and Japanese assistance. Those populations have grown now 

45 in many more places than in New York, California, and Hawaii which is — what was covered. 1 

46 think there will be a time when discrimination will be over, 1 don’t know, but I know it’s not over 
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1 now. And look atthe population demographics that have occurred. Not only Chinese, Japanese, 

2 Korean, and Filipino, but also many of the South Asian Americans are immigrating here. 

3 COMMISSIONER ROGERS: Who is arguing for a nonrenewal or nonreauthorization 

4 for Section 203? 

5 MS. FUNG: Right now, I don’t know who would be arguing that. I don’t know that 

6 there is anybody who said it should not be reauthorized. 

7 COMMISSIONER ROGERS: One last question. As a group. I’m curious about this 

8 present action in terms of Section 203, as well as Section 5 . Specifically, are you raising 

9 conscious preventions, talking about race? Nowadays, what they do or what happens can be 

10 very broad, but we don’t speak in terms of White and Black, we don’t specifically talk in those 

1 1 terms any more. But IVn curious, given your testimony, Section 5, and in particular or with 

1 2 respect to your thought to Rhode Island, you essentially said you were raising these arguments, 

13 that they were going to be diluting our voting strength and power. Just don’t do it because it’s 

14 the wrong thing to do. Your opposition said no, it’s the right thing to do. But they didn’t say it 

1 5 was the right thing to do based upon race. Presumatively the argument was made to say, 

16 essentially, listen, it’s about politics. It’s about who will vote for us and not vote for us, so they 

1 7 argue that it’s not a race consciousness. They argue, it’s simply a matter of political speaking, 

1 8 and many reasons why 1 raise that and forgive me for that. 1 think it’s critical. The Supreme 

1 9 Court says that it’s okay, you can fight out this arena, but issues relating to race are sort of 

20 counterbalanced. The 14th and the 15th Amendments, that race, as it applies in Rhode Island in 

21 particular, where White people will not vote for you. Is that what you’re - at the end of the day - 

22 - Whites are no longer voting for, as a practice, African-Americans in Rhode Island, where we 

23 have significant numbers of minority influences. Some Whites will vote for you in exchange of 

24 African-Americans that will vote for you? 

25 MR. WALTON: It is rather a long question. I don’t think I said that Whites won’t vote 

26 for Afncan-American candidates. What 1 think my focus is, is to ensure that African-American 

27 voters would be in a position to make a choice or candidate, and we shouldn’t do things to limit 

28 their ability to make a choice for a candidate. In other words, a candidate as their choice. And I 

29 think what weVe experiencing in Rhode Island is that the legislature was drawing districts that 

30 would in fact, would have done that. They would have eliminated voters for making African- 

3 1 Americans or other minorities from being part of a collective community for making a vote that 

32 would have some impact in terms of voting for some that represented their interest. 

33 COMMISSIONER ROGERS: That would have been political expediency or race? 

34 MR. WALTON: Exactly. 

35 COMMISSIONER ROGERS: What would it have been, political expediency or race or 

36 both? 

37 MR. WALTON: There are people "in the closet” in the issue of race or political power. 

38 I think in the case that weVe facing, it was more of a final approach to dealing with the problem, 

39 There was certainly decisions on the part of the leadership to protect the White incumbents for 

40 political reasons, but at the same time, our argument that they were doing it at the expense of 

41 people who would have lost there enfranchisement of voting for candidates of their choice have 

42 done that historically. 

43 MR. LEE: Actually I would like to ask a few questions, but Irii not going to. Thank 

44 you for disproving the adage that there is always a letdown after lunch. Thank you, Ms. Fung, 

45 Mr. Walton. (Break) 
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1 MR. LEE: WeVe going to come to order. If the attendees could sit down. IVe been 

2 admonished by the commissioners. I’m being too hard on the commissioners and too soft on the 

3 wimesses. Our next panelist is the president of the City of New York State conference of the 

4 NAACP. Hazel Dukes is an expert on votingand things of that kind. 

5 MS. DUKES: Good afternoon. Thank you for inviting us to participate today. The right 

6 of the United States citizen shall not be denied by the United States or by any State on account of 

7 race, color, or previous conditions of servitude, so I want to ask the question of the 

8 commission. Race is a problem and Whites don It vote for African-Americans in the numbers 

9 that they do for others. I want that to be in the record. For my point of view, the 15th 

1 0 Amendment to the United States constitution was passed and ratified in 1 878. However, in 

1 1 every election since then, African-American voters faced the determined efforts of White 

1 2 Americans to deny African-Americans their right to vote. Neither were the so called 

1 3 "qualifying" tests they used, too ridiculous. Who knows how many bubbles are in a bar of soap? 

14 During this era of terror the persecution of African Americans who sought to exercise their 

15 citizenship rights. The National Association For the Advancement of Colored People was 

16 established in 1909. Since that time, the NAACP has fought in the courts and communities all 

17 across this land to secure voting rights for our people. The ballot today is stained by the blood 

18 of NAACP heroes like Medgar Evers and many others who were killed by White racists who 

19 refused to share the power of the ballot with African Americans. Indeed, registering to vote 

20 was hazardous to your life if you were a Negro. In 1965, Congress finally addressed 

21 disenfranchisement of African Americans by enacting the Voting Rights Act. Some argue that 

22 no other legislation before or since has had the impact and significance of the Voting Rights Act 

23 of 1965. The political landscape of America was dramatically re-aligned. The resulting 

24 redistribution of political power brought African Americans to city, state and national legislative, 

25 executive and judicial positions in places all over the nation. And, in those positions, African 

26 Americans were able to make economic decisions that benefitted their communities for the first 

27 time in our nation’s history, the cold, exclusive clammy hold of white racism on the throttles of 

28 power, were lucid, and African Americans were finally able to get a grip. There are now, 

29 according to the African-American Members of Congress 43, there are now 24 African- 

30 American members of the New York State legislature. There are 1 35 African-American judges 

31 in New York State. There are two new State legislative seats created in primarily African- 

32 American communities in Long Island, New York. But for every step forward into the political 

33 and economic power circles made by African-Americans, the White power brokers are busy 

34 developing new tactics and modernizing old ones to take back the political power of the ballot 

35 that the Voting Rights Act produced for African-Americans. I will address just three areas. 

36 Voter intimidation in recent legislations have been both blatant and subtle. For example, here 

37 in New York City, White off duty officers with guns in view, blanketed polling sites in Black 

38 communities during the 1 993 mayoral election in an effort to discourage Black voters from 

39 casting their ballot in the re-election of David Dinkins. Voter access was severely inhibited in 

40 2000 by reducing the number of voting machines and using old voting machines which broke 

41 down and which were not repaired in a timely way in Black polling sites. This was purposely 

42 done to oppress the Black vote in the Gore-Bush presidential election. Many African-Americans 

43 who registered to vote in public agencies such as Motor Vehicles Departments, Social Security 

44 and public assistance offices. Names were not sent to the Board of Elections in a timely manner 

45 so that these voters were not able to go into the voting booths on election day and many were 

46 not able to use a paper ballot either. Felony disenfranchisement, YouVe heard that many 
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1 African-Americans are not able to vote because of their life in prison or on parole. For some, 

2 there is a lifetime ban on their right to vote, even after release from prison. Here in New York, 

3 there is pending before the 2nd circuit, a lawsuit brought under the Voting Rights Act claiming 

4 that New York’s felon disenfranchisement laws differ from State to State, Maine and Vermont 

5 permit felons to vote from prison, however, the number of African-Americans in both these 

6 Statescombined is so small as to be less than those in the village of Harlem. But in some states, 

7 felons are denying the rights of a citizen of the United States to vote for life. The re- 

8 authorization of the Voting Rights Act is essential to address the new and entrenched resistance 

9 to full and free access to the power of the ballot for all Americans. It took a constitutional 

10 amendment in 1 870 and the Voting Rights Act of 1965 to bring us this far on our way. We 

1 1 must always remember and remind others that the ballot is stained with the "blood of many 

12 martyrs. " In the words of Frederick Douglas, "Power concedes nothing without demand. " It 

1 3 never has and it never will. The right to vote is the most powerful component of our democratic 

14 nation, and it must be frilly and freely available to all adult citizens without regard to race, color 

1 5 or prior conditions of servitude. Thank you. 

16 MR. LEE: We note that the NAACP has faithfully justified this. Are there any 

17 questions? 

18 MS. DUKES: And the Lawyer’s Committee For Civil Rights has always worked with 

19 us. We maintain great relationships. 

20 MR. LEE: Questions on this side, the reason that I ask - Ms. Dukes has informed me 

21 that she has to run, so you Ve released at this point. Veronica Jung of the Korean American 

22 League For Civil Action which provides civic education in it’s internship program, welcome. 

23 MS. JUNG: Thank you. 

24 MR. LEE: If you could move that microphone closer to you. 

25 MS. JUNG: I sit before, you not only as a Civic Director of a community-based 

26 organization, but also as an Asian American. I am grateful to the United States. Today I wish to 

27 speak to you on the direct impact that the Voting Rights Act has on the community, because I 

28 know of the community, best of all, the Korean community. Of all communities impacted, the 

29 Korean community, as you know, is a community that, in comparison to some other Asian 

30 American groups, is a recent arrival group to the United States. And as such, according to the 

3 1 2000 Census, the incidents of language fluency is the lowest in our community, so that over 60 

32 percent are faced with limited English proficiency. Section 203 became applicable to our 

33 community in 2002. As of that date, as low as 15 percent of registered voters were enforcing 

34 Section 203. Under familiar suggestions, we have been told that this language is too crude, 

35 Korean, as a language. We have studied the increase, and in 2004, the participation turnout rate 

36 was 75 of registered voters with traditionally low levels of experience. 

37 MR. LEE: Any response? That’s really high. 

38 MS. JUNG: As I stated earlier, as a recent arrival from Korea, our community has been 

39 known to have a higher level of illiteracy to protect it, but in this instance, regardless of whether 

40 youVe a college or Grad school graduate, that does not necessarily translate into English 

41 proficiency. That is truly the case in our community, where over 8 percent of the community 

42 receiving the main source of the news happens to be from the media. According to the 2004 

43 general elections, at the communication centers, nearly a third of the voters were first time 

44 voters, so that goes to the heart of the matter. That in our particular community, this one is 

45 particularly vulnerable. So that we can have a direct relationship with the lack of English 

46 speaking people and actually control the incident of people turning away or being turned away 
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1 by poll workers. I would also like - and it has been raised by the few - that perhaps this type of 

2 protection promotes separatist activity, but in feet, it promotes a person to felly participate in the 

3 intern process. I would also like to point out ways in which we have communications with the 

4 Board of Elections in New York City, however, despite a full mandate of federal law, there are 

5 serious ways in which the Board of Elections has fallen. In other words, providing fell 

6 protection of the law — just to give you a small example, in the last elections, despite the federal 

7 mandate to provide language assistance for Koreans as a required language, there were 4 states 

8 that provided zero interpreters on Election Day. (Cases Q38, Q0086, Q0040. ) Of all those cases 

9 in Queens county, where there were clear indicators likely to have Korean efforts to the polls, 

10 there was actually zero interpreters to those non-designated sites, and so between those types of 

1 1 numbers and the fact that the overall percentage of our communities report having difficulties, 

12 and despite even the speaking - lack of - the panicking with the current foreign language, it is 

13 very imperative that we do much more to enforce federal law. With that said, I would like to 

14 move on to a greater need of translators and we are trying to help people become interpreters on 

15 a mandate with such urban coalition. Before that, we have made efforts to provide the Board Of 

1 6 Elections with applications of individuals who are both qualified, interested, and available to 

1 7 work as poll workers on interpreters on elections days. Despite their efforts, we have noted that 

18 it is at times, difficult to determine the feasibility which these applications are processed, because 

19 it is clear that there was significant numbers of who do apply, but who are not on election day, 

20 appointed as poll workers. Thirdly, I’d also like to point out that there is that same great need 

2 1 for more proactive community outreach, that is to say, given the high levels of communication 

22 and access to information about election day directed through the media, it would be a gross 

23 understatement to say that the Board Of Elections in New York City are utilizing the pieces at 

24 its disposal. So we would urge the commission and Board of Elections to pay particular 

25 attention to this matter. It is our understanding at this time that their staff at the present time, is 

26 the initial staff in New York City. However, the rate is not clear to us at this time if that staff is 

27 able to provide education to help the election process. Thank you, very much, 

28 MR. LEE: At this time, our next panelist is Ozzie Maldonado. He is a resident of 

29 Passaic, New Jersey which weVe heard a lot from, and he is the founder and current Chairman of 

30 the Puerto Rican Counsel of Passaic. Welcome Mr. Maldonado. 

31 MR. MALDONADO: Thank you. Thank you very much. 1 was asked to be here 

32 because in the year 2000, the Justice Department came into the City of Passaic because of the 

33 irregularities that existed in the voting process in the City of Passaic. One of the things that I 

34 would like to speak on is looking back on the time the Justice Department came into the City of 

35 Passaic. We had 33 districts and all the districts in the City of Passaic are largely Hispanic, 

36 which qualifies the act of Hispanic poll workers. Normally you would have in the 33 districts, 

37 you would have one Republican, one Democratic poll worker. So that would amount to having 

38 66 Hispanic poll workers. In the City of Passaic, when the Justice Department came in, there 

39 was only 12. They started implementing the county, so on and so forth, and eventually it 

40 brought it up to par. That was extremely important, because in urban cities like Passaic, you 

41 have many problems with poll workers, and the Latino community there has been discouraged 

42 and how would you say -- making the voter uncomfortable by certain forms of harassment. 

43 And harassment leads to not just ill-treating them in a lower manner, we Ve had many of these 

44 problems prior — where it was a form of discouraging voters to go out and vote. When the 

45 Justice Department came in and we started getting Hispanic poll workers, it made it better as far 

46 as the Hispanic communities to go out and vote. If they had any questions, they could ask the 



360 


1 poll workers and thus far, we Ve had a great deal of success in that area. We then established a 

2 commission work with the Board Of Elections of the county where you have a master poll 

3 worker and you have individuals working to make sure that you have enough poll workers on 

4 election day, not only in the City of Passaic, but in certain towns in the county. That was 

5 basically due to the Justice department coming in before everyone knew. But it was hard to 

6 break ground. WeVebeen successful in that area. In the other area that I would like to speak 

7 on is the provisional ballots. In the urban cities we have a large portion with the minorities and 

8 the transient. You take a city like Passaic or what we call the East Side. We have residents that 

9 live in an apartment for two months a year and they move out of economic reasons, so on and so 

10 forth. We have a lot of transient. At one time, even if you lived in an apartment where it was 

11 1 IB and you moved to 12B, you were not eligible to vote. They would turn you down. If you 

12 moved and didnt change your address and so forth, with the changes that occur, they have no 

13 work. If by district the same community becomes the district. A person goes to vote and that is 

14 very important, because it was a form of discouragement. At one time you’d go to vote, they’d 

1 5 look up your name. A lot of times your name might have been there but they couldn't find it, 

16 but they’d tell you, "YouVe not eligible to vote. You can go to the county and file a complaint. 

17 You can go in front of the judge. ” This would take all day. With the provisional ballots now, 

1 8 we tell everyone when they cannot find your name or they can’t find you for whatever reason, 

19 you ask for a provisional ballot and you vote. The ultimate decision is made by the Board of 

20 Elections, which is a nonpartisan group by the county. If it is within your district, then they 

21 make your vote count. If you didnt apply within the district, what has happened with this 

22 situation is that it neutralized the atmosphere at the polls. The poll workers realize that if they 

23 cant find you, that you were entitled to — as a community person - and what happens is that 

24 when you sit out campaigns and you find that someone is turning people away, the first thing 

25 you try to do is get in touch with the city clerk and notify them that there is an irregularity going 

26 on within the polls, because they arent supposed to give this provisional ballot. Because I 

27 heard someone mention a decrease of the City of Passaic and the county as being a success. For 

28 that reason I am here. I ask for this commission to take in hand that the Justice Department and 

29 the monitors that they do send out are extremely important to urban cities so that they can 

30 continue. If it’s not done, what could easily happen is since the communities, these urban 

3 1 communities are very vulnerable, it could revert back to the same old system, to the system prior 

32 to it. So take this in mind, that the advancement of getting out to vote and having the people 

33 have the right to vote. If they are American citizens and they are voting, okay. They should be 

34 able. If they don’t comprehend the English language, voting, which ever language, they need to 

35 have - an assistant should be there. As American citizens, they should not be turned away 

36 from voting because of not understanding. So it’s extremely important for you to continue in 

37 having this type of commission go into urban cities and cities of need so that we can continue 

38 progressing and having the citizens of the United States have their right in voting. I want to 

39 thank you. Any questions pertaining to these issues. I’d be glad to answer. 

40 MR. CARTAGENA: Thank you, Mr. Maldonado. WeVe going to hear from Jose 

41 Garcia. Mr. Garcia is vice president for Policy Analysis and Advocacy Coordinator, Puerto 

42 Rican Legal Defense and Education Fund. 

43 MR. GARCIA: Thank you. I’m here for the Telephone Policy Board Of Right 

44 Network. That is according to a policy in New York City 982 as a nonprofit, nonpartisan, 

45 focusing on Latino issues. Since our inception we have worked to protect Latinos and other 

46 people of color as part of our city participation program. It is based on more than two years of 
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1 experience. The Board has the right issue and we can testity to the continuance of the need for 

2 the Voting Rights Act to fully participate in this country’s electoral system. We support the 

3 reauthorization of the Voting Rights Act that is scheduled to go into the sunset in 2007. Section 

4 5, Section 203, bilingual as steps for authorizing the Department of Justice to appoint and expand 

5 observers to any jurisdiction covered by Section 5. The Latino Board of Right Network has 8 

6 states on the East coast, individuals, and the United Nations and other areas of the country 

7 including Puerto Rico and the Virgin Islands. The state which weVe been working in are 

8 Kentucky, Florida, Delaware, Massachusetts, Pennsylvania, and Rhode Island and New York 

9 City. And we want educate our community in the use of the Voting Rights Act and also, have 

1 0 full participation in the electoral system. It was estimated that the Latino community in 2004 

1 1 numbered over 41 million. That means one in every seven residents of the United States 

12 reported that the Latino population grew by 3. 6 percent in one year. More than three times that 

13 of the total population. For Latinos, that growth was, for the first time, citizen driven by the 

14 growth rate. And immigration, which is still the highest immigration, about two thirds of Latinos 

1 5 are of voting age and about 60 are national origin immigration status. The Voting Rights Act 

16 impact on these segments of the community have been in different and important ways, the 

17 Carribean, which is a minority, and Puerto Rican. The Puerto Ricans migrated into the United 

18 States and have been U. S. citizens. In 1970, by an actoftheU. S. Congress, they have been 

1 9 coming to the U. S. for the entire period. For those bom in Puerto Rico who attended 

20 "American-flag" schools whose instractors were primarily Spanish, along with Mexicans, Puerto 

2 1 Ricans were among the original Latino groups in the Voting Rights Act that have been actually 

22 discriminated against the Voting Rights Act. In the counties in the Southeast coast, these more 

23 recent arrivals have more significant — have hurdles to the voting process. The U. S. has more 

24 citizens coming in, and the failure for the Latinos to be accommodated with their national 

25 language - Puerto Ricans have been residing in cities of New York for more than 150 years. In 

26 the 1990’s they, like other Dominican groups, had no historic ties with large Latino 

27 populations, while in large cities like in New York, Hartford, Philadelphia, Boston, explaining 

28 the Voting Rights Act in smaller cities and towns have been introduced more recently in the 

29 face of rising issues in general. Race, employment, housing, other areas that have resulted in 

30 highly concentrated Latino segregation. In sections of New York its effectiveness in protecting 

31 the rights of Latinos and voting for candidates of their choice in New York City alone there are 

32 25 Latino officials, most elected in the three counties that are covered by Section 5 of the Voting 

33 Rights Act. However, now, in the newer and faster growing Latino communities in the county of 

34 Queens, which is not covered by Section 5, there have been increasingly community questions 

35 for Section 5 Protection Rights. The challenges for the 2007 re-authorization is how to continue 

36 this protection in large communities where needed and, at the same time, in Latino communities 

37 in the smaller cities and towns, as well as part of where Latinos experience a more direct voters 

38 discrimination and communication. The first voting rights obligation for minorities is to go 

39 forward in its re-authorization in it’s more complex and challenging context. The members of 

40 the Voting Right Networks have reported over time a recurring set of policies and practices that 

41 have undermined the voting rights of Latinos. These having to do with such things as "Racial 

42 gerrymandering," packaging, municipalities ignoring the rights of that district. Everything is to 

43 the exclusion of Latinos from the decision-making process. In the setting up of restricting rules, 

44 problems and practices, not providing the sufficient English-Spanish needs for the public 

45 hearings and other aspects of the redistricting process. The training of poll workers to identify 

46 foreign looking and sounding voters, to single out the ineligibility to vote. Poll workers are 
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1 preventing millions from trying to vote and threatening them with being deported directly. They 

2 are instructing citizens not to vote. They are direeting Spanish speakers to learn English or "Go 

3 back to your own country," Or raising objections as to the denial to register to vote in Puerto 

4 Rico or the Virgin Islands and the moving of no recorded places of necessary work request. The 

5 support of Puerto Rican policy and Puerto Rican defense and education is sponsored throughout 

6 the preliminary. And among other things, there has been a systematic documenting of these 

7 voting rights violations, how it has played in the protection of those rights. The Voting Rights 

8 Act continues to be an important part in assuring the full participation in the electoral process 

9 for it’s continuing vigilance to our community and other communities, by assuring that the 

10 Voting Rights Act of Latinos are protected. The Voting Rights Act also protects the integrity of 

1 1 the electoral vote for all communities. Thank you for letting me express my views. 

12 MR. LEE: Thank you, Mr. Garcia. 

13 MR. CARTAGENA: Ms. Jung, if you donf mind, would you repeat for me the four 

14 cases you mentioned earlier, and would you just perhaps, if you know the area of Queens, where 

1 5 this occurred? 

16 MS. JUNG: Well, first of all, I neglected to mention earlier that we do work with the 

1 7 Department of Justice as well as the Defense Fund, so the whole site that 1 mentioned earlier 

1 8 included poll site Q 2308 it’s a Junior High School 73, and we know that there are 63 voters, 36 

19 in that area. The next poll site was Q0086, P. S. 1 73 where there were 93 Koreans identified 

20 on the register to vote and then zero sited. P. S. 209, and that was 32 registered Koreans at 

21 that poll site. 

22 MR. CARTAGENA: That was the image and what you mentioned for provisional 

23 ballots and how you were counseling people -- community education effort. If there were any 

24 questions they can find out that day. Have you considered whether it would also make sense to 

25 change whatever policies or procedures might exist in New Jersey, so that a provisional ballot 

26 would serve from that day forward? So this way, if a person - if you can’t find the name in a 

27 book and a person can find a provisional ballot by their place in the next election in the next 

28 year — 

29 MR. MALDONADO: Well normally, if they assume, and 1 think that the procedure is, 

30 once they accept that provisional ballot, the individual would find ways to redistrict and they’d 

3 1 reject the registered voter, but transfer them into whatever correct address it might be, so it 

32 wouldn't occur again, I assume that that would be the proper procedure, but you don't want him 

33 to come back the following year with the same problem, so 1 think that they would use corrective 

34 measures, but if they find you in the district and youVe eligible to vote within the state - 

35 MR. CARTAGENA: So you have come across that problem. 

36 MR. MALDONADO: It's a good question, because what we intend is for the person to 

37 have his right to vote. Once he accepts the provisional ballot, the county takes it from there and 

38 makes the decision. I'll give an example. The mayor of the City of Passaic. The first time he 

39 ran, the provisional ballot was not counted. It was never enacted on. The second time he ran and 

40 he was successful, we lost by 1 03 some odd votes. The second time he was successful and the 

41 provisional ballot existed and he got very close to 400 ballots. If that would have happened in 

42 the very first election who knows what the outcome of that election would have been at that time. 

43 So, as far as I'm concerned, the provisional ballot through the United States would be for the 

44 benefit to the voter, because a lot of times it's a form of discouragement when they can't find 

45 you in the books and so forth and so on. Because I'm sure what is testified on this issue pertains 

46 to Asian because it didn't turn the voter away from the provisional ballot. That's one of the 
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1 things we don’t want if this vote doesnt count. Because he came from a different district, 

2 because he had an opportunity to question that. 

3 MR. LEE: Could you give us the name of the Mayor you’re referring to. 

4 MR. MALDONADO: Yes. His name is Sam Rivera. 

5 MS. JUNG: Also, if I may, the problem with voters being turned away is certainly not 

6 just to the last community. It’s simply to point out that our people monitoring where voters who 

7 have turned out to be on the books all along. Oneexample was a family of five. I personally 

8 accompanied them 30 minutes before they were polled because they were told repeatedly during 

9 the day that they were not on the census. I feel very strongly about this, that it’s really 

10 important to have interpreters available on the polls. Sometimes it’s used in a way to detect 

1 1 disenfranchisement. Whether it’s a fact that they really should have been allowed to go in the 

1 2 first place. 

13 MR. CARTAGENA: And the last question, Mr. Garcia, to your knowledge, you’re 

14 familiar with the census policies as a result of your position in the policy, but to your knowledge. 

15 in this decade and going forward, will the Census eonduct surveys on a more Ifequent basis? 

16 MR. GARCIA: Yes. The Census is planning to serve a long term, which is happening 

1 7 in ten years. Internal communities, surveys would be yearly data that would be provided, not 

1 8 only would they deal with issues of language, but also they would deal with other policies. 

1 9 However, when we talk about the last community and specifically, Asian communities, the 

20 sample is not as good. The provision of ACS might not be all of them. Representation for the 

21 Latino survey can be under-counted. It would not be a good count for the planning provision 

22 under certain areas, but yes, it would be a community on a yearly basis. But there are still some 

23 issues for minority opportunities to deal with. 

24 MR. LEE: Thank you. 

25 MS. CRENSHAW: Thank you all for an informative panel. In the interest of time. I’m 

26 going to ask a few questions. My question is to Ms. Jung. I was really interested in the literacy 

27 in Section 203. I’ve always been puzzled by that as well, so I wanted to know whether you were 

28 aware of anyone attempting to qualify — the attempts to conquer the literacy rights, and second, 

29 what would your recommendation, with respect to re-authorization be? Would you recommend 

30 the entire provision of illiteracy be eliminated or would you suggest some other form of 

3 1 provision? 

32 MS. JUNG: Well, Commissioner, that second question, 1 think, goes to a higher 

33 standard. Effectively, that has been something that we begin to scratch our heads, so I think it’s 

34 fair to say that many of our communities felt that they were not qualified and it was an unfair 

35 burden, an extra burden to not only meet the ten, now five percent — wefe growing, but to in 

36 fact, have higher than the National Average and that would be the very state the Congress 

37 requires. 

38 MR. LEE: So the decision is to eliminate literacy rights. 

39 MS. JUNG: What was the rationale behind that. The extra burden, where youVe 

40 requiring certain communities to having certain greater incidents of literacy and particularly the 

41 Bronx, where I've seen increasing populations arise in New York City for Korean language, I 

42 think it’s very — there will be a higher need for the purpose of such provisions, and that is 

43 certainly true of other communities in say, today. That may be communities such as 

44 Bangladesh and others that are in great need of true network. It’s something where even if it 

45 were necessarily protected by provisions. As of now, it’s very easy for the Board Of Elections to 

46 happen to be bilingual, so to address your first question, our effort to quantify that effect, there 
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1 has been no such studies on that particular question. However, it is very extremely true in 

2 particularly the Korean American community. I think that the literacy rate is probably in the 80 

3 percent range, not higher. The fact that most people are reading the paper in their first language 

4 to get information. And I think despite this objection, it has had some impact. We, on our hot 

5 line election day, we did receive calls from voters outside of Queens who encountered problems 

6 in the polls. They didn’t have the wherewithal to view those calls from the Bronx and Brooklyn 

7 and use that as a portents as to what was to come. 

8 MS, CRENSHAW: And the second question, very quickly is for Mr. Garcia. Didl 

9 understand you correctly to say that in the Metropolitan area with the highest percentage are 

1 0 those that are covered by Section 5? 

11 MR. GARCIA: Yes. The higher percentage of elected officials is where Section 5 now 

1 2 leans. For instance, you can take Jackson Heights, 88 percent of the community with a lack of 

13 language proficiency, the highest percentage of poverty, which means low in terms housing, 

14 segregation, political structure, and, it will be, 1 think, very beneficial for the betterment and 

1 5 integration of these communities who have Section 5. Much of their arsenals are basically to 

16 empower this community to be part of the system, to participate and so on, and support their 

1 7 issues, 

18 MS. CRENSHAW: Thank you. 

1 9 MR. LEE: I have a question for Mr. Garcia. Do you have any materials to document 

20 the proliferation of language minority communities throughout the Northeast? 

21 MR. GARCIA: We definitely can create it. 

22 MR. LEE: I think that would be helpful actually. 

23 MR. GARCIA: Yes. I have mentioned this afternoon that many other people have 

24 mentioned 1965 and 1980 and so on, where urban issues were settled. That is not the case any 

25 more. You have small towns and issues. We are tike in the first stage. Basically I would say 

26 incorporation, the political structure, I think, has homogenized this community and they are 

27 having a hard time being incorporated, and 1 think in a way, the re-authorization of the Voting 

28 Rights Act and the providing of Section 203 in the community would be better, 

29 MS. JUNG: Well, as an organization, we would not be, on our own, able to provide that, 

30 but certainly with privileges — that we work towards — 1 think that would be in favor of, off the 

3 1 top of my head - like New Jersey or Massachusetts. The population of the Asian American 

32 community politically tries to get to the exact level of the 1 0,000 mark, for example, but they are 

33 very close or almost getting there. But that, we can provide in partnership with other alliances. 

34 MR. LEE: Mr. Davidson, I have a question for Ms. Jung, and it has to do with your 

35 statement a few minutes ago, that you feel the need for transparency on the election system, and 

36 one of the reasons you said is that you Ve provided the names of people who would be willing 

37 to work as poll workers, but many of these people didn’t get appointed, and I was curious as to 

38 whether your group had contacted the officials and made any effort to get an explanation from 

39 them and allow more people to suggest it, like you had pointed out? 

40 MR. DAVIDSON: Yes, I referred to that. In fact, we do more than just providing the 

41 names of potential workers. The Coalition which is an "Umbrella Group," which includes Latino 

42 groups, Asian American groups, and others to actively recrait by bringing workers. So this past 

43 election year, we were actually able to encourage members of our community not just to inquire, 

44 but to actually apply and submit and fill out applications. We have data on that. WeVe 

45 participated in every hearing by the Board Of Elections and have had meetings from time to 

46 time with the Board Of Admissions, also in New York City. And we have asked for more 
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transparency. They didn’t provide a roster of presenters of that pre-planned effort to use on prior 
notice, with respect to the process that they use to either reject or accept a person. One claim 
that we faced several times is that the district leader in election areas make the determined 
decision that gets connected to the various poll sites and that may be a poll right in New York 
City. However, it is not to our understanding. There is no requirement that that be the case, and 
so to that extent, it is the way it appears to be. We note that some of the communities were 
"under-serviced,” and see ways in which neglecting to tap into those resources have not been a 
benefit to them. 

MR. LEE: Thank you very much, panelists, Ms. Jung and others. It’s been a long day, 
but 1 think that this has been really very, very helpful. And now, we have the last panel. A 
public testimony. The following individuals have identified themselves, if they could come up 
to the table, Kevin, from the New Democracy Coalition, Delores Watson from ACORN, and 
Colombina Santiago from ACORN. And if there are other members from the public who wish to 
testify, if they raise their hands, they can make some room at the table. Okay. Mr. Reynolds? 

MR. PETERSON: Actually, Kevin Peterson. 

MR. LEE: Ilm sorry. The New Democracy Coalition is a nonprofit — 

MR. PETERSON: Nonprofit, nonpartisan organization based in Boston. 

MR. LEE: We referred to a little bit about Boston in the morning. 

MR. PETERSON: My intention is to complement the speaker Ms. Cohen, to amplify 
her testimony. 1 hope that you accept these comments as broad and not specific focus on Just 
Boston. With Boston, specifically as Director of the Civic Rights Organization I briefly want to 
testify, to give my support to your efforts to substantiate the necessity for you extending the 
Sections of the Voting Rights Act. Building efforts is indeed needed to broadcast the broad 
sentiments in support of this renewal effort. In countries so divided in terms of political entities, 
in which all Americans can agree on a united, collective stand, 1 applaud the Commissioners for 
organizing and the strategizement of this renewal. I do understand that the general purpose is to 
collect the documents of instances of voting rights abuses in forms of electoral Justices, but 
thank you for extending to me, the voting rights as a means of articulating. The Voting Rights 
Act has been called the greatest of the Civil Rights Legislation of the 1960’s. Public policy, 
expression of thoughts across the country. Forty years after it’s passage, we marked it’s 
incredible Journey and in that and since the passage, two Blacks have been appointed to the 
Supreme Court, three elected to the U. S. Senate, and two have served as the Secretary of State, 
a man, and a woman, Whereas in the vote of registration, in 1 965, such states as Mississippi and 
Alabama, it was 19 and 7 percent respectively, African-Americans, one of which was Ronald 
Walters out of the University of Maryland. Two Blacks out of 3. 6 percent registered voters, 
while Whites were 6. 7 percent. And the program in 2004, Blacks were 53 percent of those 
voters who came out to the polls, while White voters were 56 percent. With the passage of the 
VRA, the political fortunes of so-called minorities have also appointed Native Americans, and 
Asians have now taken seats in Congress and State Houses across the country. But more than 
this, the Voting Rights Act must be renewed because it now represents our collective 
commitments as a civil society. On a philosophical level, democracy within communities 
determine access to freedom and liberty. Democracy is a communal expression of those 
sentiments that concern the deepest well being of all citizens. In fact, that is a tool that we give 
ourselves. The municipalities and the national governments. 

The Voting Rights Act enlivens all of the above. That is why it must be re-authorized. 

For decades, an unlettered and misunderstood daughter of a Mississippi sharecropper said. 
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1 "Nobody is free until everybody is free. " With this famous, simple speech, with power and 

2 persuasiveness, we note for the record, that our freedom to vote is presently being surveyed in 

3 Massachusetts. A recent study last being reported that up to 100,000 voters across the State are 

4 being dealt with. Serious problems across the country are that the voting machines in certain 

5 cities simply vanished on election day. In Georgia, they have enacted stricter voter 

6 identification. For these reasons, I want to put these comments on the record and encourage the 

7 commission that the Voting Rights Act be renewed and strengthened, as the Sections that are up 

8 for renewal are needed. Thank you. 

9 MR. LEE: Thank you, Mr. Peterson. Mr. Thuy? 

10 MR. THUY: Very quickly. I wasnf planning on testifying. I am here with Ms. Fung. 

1 1 Mr. Cartagena had asked the question, what would have happened if we only had Section 203 

12 and only 65 percent coverage in New York. I want to examine that. In 1994, 1 mean the 90’s 

13 had proposed creating separate but equal voting machines in New York. So one machine would 

14 be English one machine would be Chinese and that would create two segregated lines of all 

1 5 minorities and all the Whites — oh, I mean the English speakers. All that opposed the segregated 

1 6 voting machines would have had access to requirements that we felt were improper under 

1 7 Section 5, particularly improper given that "equal but separate. ” where hundreds of people of 

18 color would be problematic, we would oppose that. So in passing Section 5, we would have 

19 separate but equal voting machines in New York. We donf have it, so we are grateful to 

20 Section 5. 

21 MR. LEE: But since you did come, Mr. Thuy, 1 asked earlier about the documentation 

22 of the ratio of the Asian minority throughout the Northeast area. Can your organization help on 

23 that? 

24 MR. THUY : We are trying to develop that. That’s an incredible project, and we are 

25 trying to do that. We will make it available to the commission, yes, 

26 MR. LEE: Thank you. 

27 MS, WRIGHT: My name is JoAnn Wright, W-R-I-G-H-T, I’m with ACORN and IVn 

28 going to be reading a testimony of ACORN. I also have Ada Lopez with me. 

29 MR. LEE: We actually have a written testimony, 

30 MS. WRIGHT: Most of the ACORN members are elderly and so I speak in there behalf. 

3 1 ACORN is a national grass roots organization with chapters in 86 cities around the country. 

32 We have 150 new members, all lower income families of color. So, I’m going to be reading the 

33 testimony ofDelores Watson as a member of ACORN-Long Island. "Hello, my name is 

34 Dolores Watson, And 1 am an ACORN member from the Village of Hempstead, Long Island. I 

35 am here today representing our members on Long Island. 1 have been an ACORN member for 5 

36 years, and have lived in Hempstead for 10 years. I am the president of my tenant association, a 

37 Democratic Committee person, and a member of the Working Families Party. lYn speaking 

38 today to tell you about the problems we have had in Nassau and Suffolk Counties on Long Island 

39 so you know how important it is to re-authorize these parts of the Voting Rights Act, When 

40 Mayor Gamer ran for election in Hempstead in March 2001, the management of HUD senior 

41 citizen buildings told tenants that if they didn't vote for Mayor Gamer, they would lose their 

42 apartments. At 260 Clinton, a senior HUD Building, the management put up flyers saying that 

43 HUD was coming out to inspect their apartments on Election Day and if they weren't home to 

44 let the HUD inspectors in, they would risk losing their apartments. ACORN was organizing in 

45 that building then, and so, the management was worried about people voting against Gamer. We 

46 complained to the management and put out another flyer to tenants saying that management was 
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1 just trying to scare them and that they couldnt take away their apartments. Management called a 

2 meeting with the tenants two nights before Election Day to say they were sorry and that they 

3 would change the day for the HUD inspections, but then, on Election Day, they still stood out 

4 front telling people that if you donf vote for Gamer, you 11 lose your apartment. Also, during 

5 that election, workers inside the polls were asking people if they were Democrat or Republican, 

6 and this was a general election, not a primary. They asked me and I got very angry and told 

7 them they couldn’t ask people that. Poll inspectors were turning people away if they didn’t tell 

8 them what party they belonged to. This past November, they had long lines even in the morning 

9 when 1 went to vote, because the poll workers were confused about which machine they should 

10 be telling people to vote on. They had three machines and they usually only just have one. The 

1 1 poll workers were sending people away and telling them to vote at Kennedy Park, and then the 

1 2 people at Kennedy Park were sending them back over to the middle school. When people were 

1 3 turned away from voting, I told them they should challenge that and ask for a provisional ballot, 

14 but once they've been hassled, they wont go back. ACORN has been working with the Long 

1 5 Island Immigrant Alliance on voting issues in Nassau and Suffolk Counties for a few years. 

16 Suffolk has been under the Department of Justice raling, requiring Spanish and English signs at 

17 polling places for 12 years, but they didnt really do anything until the last year. A bilingual poll 

1 8 inspector there was told by her supervisor not to speak Spanish in the polling place. In 2003, we 

19 did a press conference at the Suffolk elections office and got in the press, and so finally, the 

20 Department of Justice pushed them last year and made them call us. The elections office finally 

21 sent out notices of the election coming up in Spanish, but it was translated by a computer, so no 

22 one could understand it. We did a survey to see if people had signs in Spanish in the polling 

23 places and asked how do you handle people speaking only Spanish, and the main result we 

24 found was that poll inspectors need more training. Nassau County, where Hempstead is, has 

25 been under the Department of Justice ruling requiring Spanish and English signs at polling 

26 places for 2 or 3 years, and they have been working with us and trying to get better, but they 

27 need to do much more voter education and outreach. We suggested to them that they put the 

28 Spanish on the same sign as the English, because what was happening is they put up the English 

29 signs and not the Spanish signs. There is also a special hotline for Spanish speakers to call on 

30 Election Day, but the poll inspectors didn’t even know about it. ACORN had a series of 

3 1 meetings with the Nassau County Department of Justice, bringing them ideas and pushing them 

32 forward, and the county has doubled the amount of Spanish poll inspectors and made other 

33 improvements. We have made progress over the last few years, but only with pushing and with 

34 the help of the Department of Justice, We need to re-authorize these sections of the Voting 

35 Rights Act so that people know they cant intimidate voters and have to protect everyone’s 

36 voting rights. Testimony of Colombina Santiago. My name is Colombina Santiago, and I am an 

37 ACORN member from the City of Passaic in New Jersey and I am here today representing our 

38 members in Passaic County. I have been an ACORN member for three years and am a graduate 

39 of ACORN’S leadership school. In 2002, my home was the headquarters for a "Get out the vote 

40 drive," and 1 increased the turnout in my precinct from 95 to 1 34 voters. I want to thank you for 

41 listening to my testimony, since I want to make sure that our rights as voters are protected. In 

42 Passaic County there is a history of voter intimidation, especially against voters who speak 

43 Spanish. My home was the headquarters of a "Get our the vote project" in my neighborhood 

44 and we had some problems. Many people we talked to were voting for the first time and were 

45 very excited. There was a problem with absentee ballots though. Many people got them, but 

46 didn’t fill them out and wanted to vote at the polls instead. When they got to the polls, they were 



368 


1 told they couldn’t vote and weren't offered a provisional ballot. I got a ride to Paterson on 

2 Election Day to turn in my ballot at the elections office and make sure my vote counted. In 

3 2002, Latino voters got a letter telling them that armed police officers would be out at the polls, 

4 and I think this scared away a lot of people who wanted to vote. In the City of Passaic, the 

5 administration tells businesses that they have to put up signs supporting the current leaders, and 

6 if not, they will have a hard time. In Clifton, another city in Passaic County, every election 

7 they try to make it English only, and dont want to have information and ballots in Spanish and 

8 other languages, even though lots of people didnt learn English as their first language. I don't 

9 speak English well, but I am very active in my community. I have even been to Washington and 

10 spoken with our Congressmen, and I want to make sure my vote counts. Please re-authorize 

1 1 these important parts of the Voting Rights Act and protect the voice of al American citizens. 

12 MR. LEE: Thank you. 

1 3 COMMISSIONER ROGERS: Thank you very much for your testimony. 

14 MR. LEE: Thank you very much. Well, that brings an end our Northeast Regional 

1 5 Hearing on the National Voting Right Act. It’s been a long day, but I think that all the 

16 Commissioners agree that it’s been extremely valuable. I confess, 1 was bom in New York City 

1 7 and there is a lot of change that has gone into effect. Certainly there have been needs for the 

1 8 Voting Rights Act, but there are new facts that are on the ground, and it’s interesting to me that 

19 there has been a credible disproportion of the minority population language. It’s interesting, the 

20 differences between Section 5, coverage between the districts in New York, and noncoverage in 

21 Queens and Staten Island. We have heard some interesting testimony about Section 203 and 

22 observers, and what struck me was the extent of the demographic change in these areas and the 

23 implications it has for the issue we are charged to report about. Do any of the Commissioners 

24 want to make any comments? Commissioner Buchanan is never at a loss of word. 

25 MR. BUCHANAN: To the great regret of my colleagues, I would like to compare the 

26 commissioners to the wise lawyers of Chicago and they said, "what we shall do in this country 

27 is to make promises on paper for the Constitution and the Bill of Rights to be of help all over 

28 the world and America. " I grew up in a part of the country which was mostly African 

29 American and European American. It is impressive, and it has been a rich experience to hear 

30 these wimesses say that they want to remind you that they Ve one people. 

31 MR. LEE: John Buchanan, thank you, very much. 
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1 MR. CARLSON: Good morning. I’d like to welcome you all to the Midwest hearing of 

2 the National Commission on the Voting Rights Act. 

3 My name is Steve Carlson. I’m one of the two pro bono partners at Dorsey & Whitney, 

4 and I want to welcome you all to Dorsey & Whitney for this hearing. 

5 At Dorsey & Whitney in the participation of this project, weVe had a team of lawyers and 

6 summer associates who have been involved in working on the report. And 1 want to acknowledge 

7 Mike Pignato and Chris Shaheen who have been involved in the project and leading this from the 

8 Dorsey perspective. On a personal note, two things. I wanted to indicate how much we enjoy 

9 working with the Lawyers’ Committee on Civil Rights. They've just been very much involved in 

10 this project. 

1 1 And also just to mention that I have been reading just this week, refreshing and taking a 

1 2 look at the speech that President Lyndon Johnson gave when he proposed the Voting Rights Act 

1 3 after the march in Selma, Alabama. And I Ve been reading that piece because it was striking both 

14 in what a distance weVe traveled in 40 years but also what a distance we have to go. It’s my 

15 privilege to introduce Jon Greenbaum, who will be taking things over. Jon is the director of the 

16 National Commission on the Voting Rights Act and the director for the Voting Rights Project of 

17 the Lawyers ’Committee for Civil Rights Under Law. As director of the Voting Rights Project, 

1 8 Mr. Greenbaum is responsible for the Lawyers Committee’s efforts to secure racial justice and 

19 equal access to the voting process for all voters. From 1997 to 2003, Mr. Greenbaum was a trial 

20 attorney in the voting section of the Department of Justice, the civil rights division, where he 

21 enforced the Voting Rights Act to protect the rights of minority citizens throughout the United 

22 States. Mr. Greenbaum. 

23 MR. GREENBAUM: Thanks, Steve. Good morning, everybody. Thank you so much for 

24 coming out. I want to thank Dorsey & Whitney for the tremendous amount of effort that they Ve 

25 put into today’s hearing, including a 200-page report for the commissioners that goes through the 

26 14 states that are part of today’s hearing, as well as the hospitality that Dorsey & Whitney have 

27 shown in putting this event on, and we Ve very much appreciative. The Lawyers’ Committee for 

28 Civil Rights under Law has been dedicated to civil rights issues for the last 4years. And right at 

29 the - right in the center of that is the issue of voting and the Voting Rights Act. On behalf of 

30 the Civil Rights Committee, the Lawyers’ Committee created the National Commission to look at 

3 1 the record of discrimination and voting as Congress looks at reauthorization of certain portions 

32 of the Voting Rights Act. 

33 And we’re very honored to have the group of commissioners and guest commissioners 

34 that are part of this process. And I want to turn it over to Bill Lann Lee, who is chair of the 

35 National Commission on the Voting Rights Act. Bill is a paifner of the firm of Leiff, Cabraser, 

36 Heinmann & Bernstein in San Francisco. Prior to that, from 1 997 to 200he was the Assistant 

37 Attorney General for civil rights appointed by President Clinton. And for 1 7 years prior to that 

38 he worked for the NAACP Legal Defense in Education Fund. And for several of those years he 

39 was the Legal Defense Fund’s western regional office head in Los Angeles. Bill. 

40 CHAIRMAN LANN LEE: Thank you very much, Jon. Well, good morning. On behalf 

41 of the National Commission on the Voting Rights Act, 1 welcome you today to the fourth of nine 

42 public hearings that the commission will be conducting. 

43 This hearing covers the Midwest Region and will look at the state of discrimination and 

44 voting in 14 states: Idaho, Illinois, Indiana, Kansas, Michigan, Minnesota, Missouri, Montana, 

45 Nebraska, North Dakota, Ohio, South Dakota, Wisconsin and Wyoming. In our previous 
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1 hearings, weVe heard some compelling testimony about voting discrimination and the impact of 

2 the Voting Rights Act on minority voters in the South, Southwest and Northeast. 

3 Today’s testimony will examine the experiences of African-American, American Indian, 

4 American and Latino voters in the Midwest; as you know, a vast, diverse region. I’d like to start 

5 off with some background about the Voting Rights Act. The Act was signed into law, as you 

6 heard, in 1 965 by President Lyndon Johnson in response to voting discrimination encountered by 

7 African-Americans in the South. 

8 When Congress reauthorized the Act in 1975, it made specific findings that the use of 

9 English only elections and other devices effectively barred minority language citizens from 

1 0 participating in the electoral process. In response. Congress expanded the Act to account for 

1 1 discrimination against language minority citizens, and we see that through Section 203. Before 

1 2 discussing Section 5 and Section 203 in greater detail, I want to explain what is scheduled to 

13 expire in 2007 and what is not. The right of African-Americans and other minorities to vote is 

14 guaranteed by the 15th Amendment and is permanent. The urban legends youVe heard that 

1 5 African-Americans will lose the right to vote in 2007 are simply not true. 

1 6 The permanent provisions of the Act ban literacy tests and poll taxes, outlaw 

1 7 intimidation, authorize federal monitors and observers, and create various mechanisms to protect 

18 the voting rights of racial and language minorities. However, there are some temporary 

19 provisions of the Voting Rights Act that will sunset in 2007 unless they are reauthorized by 

20 Congress. Now, these are temporary provisions, but keep in mind they have been in effect for 

21 over 20 years. 

22 Now, what are these expiring provisions? First, Section 5 of the Act requires certain 

23 states, counties and townships with a history of discrimination against minority voters to obtain 

24 approval or preclearance from the Department of Justice in Washington, D.C. or the United 

25 States District Court in D.C. before they make any voting changes. 

26 Now, these changes can include redistricting, changes to methods of election, polling 

27 place changes, things of that kind. Jurisdictions covered by Section 5 must prove that the 

28 changes do not have the purpose or effect of denying or abridging the right to vote on account of 

29 race, color or membership in a language minority. In this region, two counties in South Dakota 

30 and two counties in Michigan are covered by Section 5. 

3 1 Second, Section 203 of the Act requires that language assistance be provided to 

32 communities with a significant number of voting age citizens who have limited English 

33 proficiency. Four language groups are covered by Section 203: American Indians, Asian- 

34 Americans, Alaska natives and those of Spanish heritage. Covered jurisdictions must provide 

35 language assistance at alt stages of the electoral process. As of 2002, a total of 466 local 

36 jurisdictions across 3states are covered by these provisions. In this region, 37 counties and one 

37 township are subject to Section 203 requirements. 

38 Third, several sections of the Act authorize the Attorney General to appoint a federal 

39 examiner to jurisdictions covered by Section 5’s preclearance provision on good cause or to send 

40 a federal observer to any jurisdiction where a federal examiner has been assigned. This is a very 

41 important provision. Since 1966, 25,000 federal observers have been deployed in approximately 

42 1 ,000 elections. Let me now tell you a little bit about the commission’s purpose and its 

43 membership. As you heard, the Lawyers’ Committee acting on behalf of the Civil Rights 

44 Committee created a nonpartisan commission to examine discrimination voting since 1982, the 

45 last time the Act was extended. 
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1 The commission is comprised of eight advocates, academics, legislators and civil rights 

2 leaders who represent the diversity that is such an important part of our nation. The honorary 

3 chair of the commission is the Honorable Charles Mathias, former Republican senator from 

4 Maryland, 

5 The other six national commissioners are the Honorable John Buchanan, former 

6 congressman from Alabama. Chandler Davidson, scholar and editor of one of the seminal 

7 works about the Voting Rights Acts. Delores Huerta, co-founder of the United Farmers 

8 Workers. Elsie Meeks, the first Native American member of the United States Commission on 

9 Civil Rights. Charles Ogletree, a renowned Harvard law professor and civil rights advocate. 

10 The Honorable Joe Rogers, former lieutenant governor of Colorado. Commissioners Davidson, 

1 1 Meeks and Rogers are present today. We are also fortunate to have the legendary Matthew 

1 2 Little, chair of the Minneapolis NAACP serving as this hearing’s guest commissioner. The 

1 3 commission has two primary tasks: first to conduct these regional hearings, to gather testimony 

14 and information relating to voting rights. And second, to write a comprehensive report detailing 

1 5 the existence of discrimination in voting since 1 982, 

1 6 The report will be used to educate the public, advocates and policy-makers about the 

1 7 record of racial discrimination in voting. We Ve all read the newspapers, and there seems to be 

1 8 emerging a bipartisan consensus that the Voting Rights Act ought to be extended. However, 

19 under our existing legal standards, in order to get that, and if that is appropriate and it should be 

20 done, there needs to be a factual record examining what is the state of discrimination in voting 

21 rights. Does it still exist, how pervasive, how extensive. And we need to find out what is the 

22 record. Should the Act be extended, should the Act be improved. Those are kinds of issues that 

23 we’re addressing, and we’re trying to create a record so that Congress and the public can act in a 

24 manner that’s informed and cognizant of the reality of voting rights today. 

25 There are going to be five panels of speakers today. The first four panels will be 

26 comprised of members of the US and state legislatures, leading voting rights practitioners and 

27 members of the community who have been active in voting rights issues. Each panelist will 

28 provide a five- to 10-minute presentation. 

29 After all the members of the panel have spoken, the commission will address questions 

30 to the panelists. We encourage members of the public who are here to share their voting rights 

3 1 experiences in our fifth and final panel of the day. If you are interested, please speak with some 

32 of our staff members. Maybe they could stand. 

33 There’s Marcia, Please see Marcia if youVe a member of the public and wish to testify 

34 later this afternoon. Now I'm going to introduce each of the commissioners who are present at 

35 today’s hearing and each will make a short opening statement. Commissioner Chandler 

36 Davidson is the Radoslav Tsanoff Professor of Public Policy Emeritus, and served as the 

37 department of - and is chair of the department of sociology at Rice University in Texas. Dr. 

38 Davidson was the co-author of the "Quiet Revolution In The South," a definitive work on the 

39 impact of the Voting Rights Act in the South. Dr. Davidson, among other things, testified before 

40 Congress during the 198reauthorization of the Voting Rights Act. Commissioner Davidson. 

41 MR. CHANDLER: Thank you. I’m very pleased to be in the interesting and beautiful city 

42 of Minneapolis today. As a longtime scholar of minority voting rights, Ita very concerned that 

43 all adult Americans have the unimpeded right to vote and to have their votes accurately counted. 

44 I’m therefore eager to hear testimony on the subject today. 

45 CHAIRMAN LANN LEE: Conunissioner Elsie Meeks is the first American Indian to 

46 serve on the United States Commission on Civil Rights in its 48-year history. 1 must say it’s long 
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1 overdue. But Ms, Meeks has spent most of her adult life working to improve the conditions that 

2 exist in some of the nation’s poorest communities by promoting economic development, Ms, 

3 Meeks is currently executive director of the first nation’s Oweesta Corporation, a national 

4 financing intermediary that assists American Indians in establishing community development 

5 financial institutions. Commissioner Meeks, 

6 MR, MEEKS: Thank you, lYn so pleased to be able to serve on this, as a commissioner 

7 on this panel, I just don't think that we can take for granted, coming from Indian country myself, 

8 that we can take for granted that our rights will always be upheld. And so these hearings are 

9 very important, and we will appreciate all the testimony given. So thank you, 

1 0 CHAIRMAN LANN LEE: Commissioner Joe Rogers completed his term as lieutenant 

1 1 governor of Colorado in 2003 where he held the distinction of serving as America’s youngest 

12 lieutenant governor and only the fourth AfHcan- American in the United States history ever to 

13 hold the position. We have some commissioners who have established landmarks in our history, 

14 Joel Rogers served as founding chairman of the Republican Lieutenant Governors Association, 

1 5 has served on the executive committee of the National Conference of Lieutenant Governors, Mr, 

1 6 Rogers created the acclaimed Dream Alive Program in dedication to the memory and legacy of 

17 Martin Luther King, Junior and the leaders of the civil rights movement, Conunissioner Rogers, 

1 8 MR, ROGERS: Thank you, Mr, Chairman, You all, it’s just good to be with you today, I 

19 often would not say that, by the way, about Minneapolis, We have played a football game or 

20 two, as you well know, with the Denver Broncos. But it’s good to be here. I’m delighted to join 

2 1 you now. We’re excited, frankly, about the idea of hearing testimony, obviously, in this region 

22 of the United States. As you well know, the issues in terms of civil rights have been definitive 

23 issues in many respects for the United States of America. They define, in essence, who it is that 

24 we are with respect to not only ourselves but in many respects with respect to our world. And 

25 when you look at the key pieces of civil rights legislation, you’re essentially talking about the 

26 1964 Civil Rights Act, as you know, that landmark piece of legislation which fundamentally 

27 changed the life in America for all of us of all different races, creeds, colors and backgrounds. It 

28 helped to really bring about the full substance of what obviously President Lincoln talked about 

29 in terms of the Emancipation Proclamation, and even dating back, frankly, to what President 

30 Washington talked about in the founding of this great nation, what it is that we would be about as 

31 one nation under God with a sense of liberty and justice for all. The other key piece of 

32 legislation, obviously the Voting Rights Act in 1965, as the chairman has pointed out and Jon has 

33 pointed out, central to the substance of who it is that we are, our ability fundamentally to vote 

34 and guaranteeing that right to vote is, in essence, key to our life and way of life as Americans. 

35 And obviously following that was a another key piece of legislation which dealt with housing. 

36 Those three pieces of civil rights legislation fundamentally altered America. So weVe glad to be 

37 here today. We’re looking forward to testimony that each one of you will present. Thank you 

38 kindly. 

39 CHAIRMAN LANN LEE: I’d like to point out that Commissioner Rogers, when he 

40 served as lieutenant governor of Colorado, was particularly active on Native American issues. 

41 Commissioner Matthew Little needs no introduction in this town; however, IVe been asked to do 

42 so. He has been somewhat active in civil rights for the last 40 - 50 years or more. And as 

43 president of the Mitmesota NAACP, he organized busloads of activists to attend the historic 

44 1963 march on Washington. And he probably remembers when the 65 Civil Rights Act was 

45 passed with its voting rights provisions. Commissioner Little recently supported the NAACP 
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1 lawsuit against the government of Minnesota which charged that the public schools had failed to 

2 provide equal educational opportunity to all children. Commissioner Little. 

3 MR. LITTLE: Thank you very much, Mr. Chairman. First of all, I want to express my 

4 appreciation on the part of the city of Minneapolis that it has been chosen for this hearing. And 

5 also, of course, Dorsey & Whitney Law Firm who has really been completely in support of the 

6 NAACP in its efforts throughout the years as far as pro bono support. So I am — those are two 

7 things I’m very proud of. 

8 And having to act, having been actively working in the field of civil rights for the last 

9 half century or so, I’ve certainly seen an awful lot of changes, not only throughout the country 

10 and the South but also in Miimesota. For example, here regularly there was a time when I first 

1 1 came to Minnesota in which Minneapolis was held nationally as the anti-Semitic champion of 

1 2 the United States. And to give just an idea of the kind of prejudices that were here that was prior 

1 3 to the Humphrey era, of course, who was — who changed things so dramatically in that regard, 

14 and had a tremendous hand in the passage of the civil rights as a leader in Congress at the time. 

15 Asa matter of fact, he was a whip at that time. 

1 6 And so things have changed dramatically, but it has still not reached the point of Martin 

17 Luther King’s dream; that is an ongoing process. 

1 8 But I do think one of the keys to all of that again is voting rights. I think that one of the 

19 things that held African-Americans back so long was the lack of being able to vote, which is so 

20 American and so important. And for all those reasons, I am indeed honored to be here, a 

21 commissioner here, and welcome the rest of the commissioners and the National Commission on 

22 the Voting Rights Act. We welcome them here, and I hope that the testimony that we receive 

23 here will be of some assistance for their overall aim of the commission. Thank you very much. 

24 CHAIRMAN LANN LEE: Thank you. The commission wishes to thank Dorsey & 

25 Whitney not only for its hospitality in providing us this wonderful facility to hold the hearing but 

26 for the excellent report. I have to confess I didnH see this report until earlier this morning, and I 

27 havenf had a chance to read it. 

28 But it obviously is going to be substantially helpful in one of the key objectives of this 

29 fact-finding effort, which is ferreting out all those voting rights cases that not even lawyers from 

30 the civil rights division of the Department of Justice have known about. Particularly in this 

3 1 region, which is usually not thought of as a place where the Voting Rights Act has had an 

32 impact, I think these cases that youVe ferreted out are really going to be very helpful. And I 

33 think one of the themes that’s emerged in all of our hearings is that because of the long time span 

34 that we’re talking about, people sometimes forget the substantial number of cases that have 

35 actually been filed and litigated and the kinds of problems that have arisen in various areas that 

36 have been dealt with not just through litigation but by protests and other means. 

37 So I’d like to thank Dorsey & Whitney in particular for their substantial assistance in 

38 preparing this wonderful report. We’re going to take a short break and ask the panelists on the 

39 first panel to come forward and well get set up. So well take a break for about two minutes. 

40 (A recess was taken.) 

41 CHAIRMAN LANN LEE: We’re going to start the first panel with some — two 

42 congressional statements. And why donl we have the congressional statements read by the 

43 lawyer from the Lawyers’ Committee, and then well go going directly into the first panel. The 

44 two statements are from William Lacy Clay from the First District of Missouri and Congressman 

45 Emanuel Cleaver from the Fifth District of Missouri. 
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1 MR. GOLDMAN: Thank you, Mr. Chairman, members of the commission. My 

2 name is Jonah Goldman, IVn a lawyer with the Voting Rights Project at the Lawyers’ Committee. 

3 The first statement is, as the chairman suggested, from Congressman William Clay for the First 

4 District of Missouri. 

5 Dear National Commissioners on the Voting Rights Act: I am writing this letter to 

6 convey my strong support for the Voting Rights Act that was enacted in 1 965 Since 1 965, the 

7 Voting Rights Act has been essential in ensuring that all citizens, regardless of race, ethnicity 

8 and language and skills are guaranteed the right to vote. Not only are citizens assured the right 

9 to vote by this Act but they are guaranteed that their vote will be coimted fairly and accurately. 

10 Some may argue that we have come a long way since 1965. They may claim that racial 

1 1 injustice and discrimination are no longer condoned as they once were, and that those dark and 

12 disgraceful years of American history are over. These same people might believe that no citizen 

13 in America is kept from exercising his or her right to vote by fraud, discrimination, misleading 

14 information or unreasonable laws, but they are wrong. Voter disenfranchisement continues to be 

1 5 a national problem. 

1 6 In light of the 2000 elections in Florida, it is absurd to argue that fraud does not exist in 

17 om electoral system. When thousands of voters were turned away from voting booths because of 

1 8 their race and their political affiliations and numerous ballots thrown out because they favored 

19 one candidate over another, how can we claim that there’s no discrimination in the voting 

20 process? I believe history will reveal that more should have been done to investigate these claims 

21 and bring to justice those persons or groups responsible for the election impropriety. 

22 Florida is not the only state that had a breakdown in the voting process. Numerous 

23 Missouri voters experienced a similar turmoil. I was quite disheartened by some of the events 

24 that took place in Missouri during the 2000 elections. I found it disturbing that St. Louis election 

25 officials routinely violated state and federal law in the implementation of Missouri Statute 

26 Section 1 15.195. This statute specifically limits the use of the inactive voter list. It states that the 

27 inactive voter designation can only be used to determine the number of ballots to be printed, to 

28 compute the proportional cost of elections or to facilitate mailing information to registered 

29 voters. The allow does not give election officials authority to purge the names of inactive voters 

30 from the election rolls. It is meant to ensure that voters’ rights are protected and not denied 

3 1 because the voter has relocated or the U.S. Postal Service has failed to updated its records. 

32 St. Louis City and County violated this law by keeping records differentiating between 

33 active and inactive voters, and then denying those identified as inactive voters from voting 

34 when they came to the polls. Another issue of great concern that undermines voting rights is the 

35 use of provisional ballots, I firmly believe that provisional ballots are detrimental to our 

36 democracy. A federal judge in Missouri ruled that the state is not required to count provisional 

37 ballots if they are cast outside the voter’s own precinct. After the 2004 elections, there were 

38 reports that poll workers failed to distribute provisional ballots, and that many did not understand 

39 the legal issues surrounding these ballots. Clearly the provisional ballot law is confusing. It 

40 lends itself to interpretation by ill-informed election officials and must be eliminated. Missouri 

41 voters should not be turned away at the polls because of a misinterpretation of the law. Due to 

42 the numerous failings that still plague the election process, I strongly believe that the Voting 

43 Rights Act is vital to ensure that every citizen has the opportunity to vote and that each vote is 

44 counted. 

45 According to the Department of Justice, the Voting Rights Act has been called the single 

46 most effective piece of civil rights legislation ever passed by Congress. In Mississippi, the 
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1 difference in voting registration rates between blacks and whites went from numbers as high as 

2 63.3 percent to 6.3 percent. In Louisiana, this number went from 48.9 percent to negative 

3 percent. This is nothing short of a testament to the effectiveness of this Act. Although we have 

4 come a long ways since the days of Jim Crow and the grandfather clause, we must realize that 

5 there will always be individuals and groups who will try to manipulate the voting process in 

6 order to advance their own agenda. We must protect this constitutional right that so many have 

7 struggled and died for. We must ensure that the Voting Rights Act is reauthorized. Sincerely, 

8 William Lacy Clay, member of Congress. The second statement is from Congressman Emanuel 

9 Cleaver from the Fifth Congressional District of Missouri. 

1 0 I would like to begin by commending the National Commission on the Voting Rights Act 

1 1 for their ongoing struggle for civil rights. Composed of some of the most distinguished 

12 contemporary civil rights leaders, the commission provides a sign of hope that voter 

1 3 discrimination will be addressed. It is unfortunate that voter discrimination still exists in this 

14 country, but it is imperative that it be addressed head on. I firmly believe no collective body is as 

1 5 qualified to address this issue as the National Commission on the Voting Rights Act. It is an 

1 6 honor to provide my testimony to this commission. 

17 As we all know, the Voting Rights Act was passed by Congress in 1965 because certain 

1 8 people, mainly Afncan-American citizens, were being silenced at the polls. At first the Act only 

1 9 monitored a few Southern states where blatant evidence regarding the disenfranchisement of 

20 African-Americans voters existed. These states were required to receive federal approval before 

21 passing any election laws, and were forbidden from using eligibility tests at the polls. By 1970, 

22 the Voting Rights Act was extended to certain jurisdictions around the entire country, not just 

23 jurisdictions within specific Southern states. In addition, the Act was amended enabling private 

24 citizens to challenge discriminatory election laws in court. Nationwide, voters were no longer 

25 required to take literacy tests before registering to vote and the Act was extended for five more 

26 years. 

27 Several adjustments were made to the Act over the following decade. In 1975, bilingual 

28 assistance became a requirement at election polls, protecting citizens whose language is not 

29 English. Revisions were also made in 1982, including a clause that the administrative 

30 provisions of the Voting Rights Act shall expire in 2007. These provisions include the provisions 

3 1 under Section 5 that require preclearance for new or changing election laws. The year 2007 is 

32 not too far from now. It is questionable whether the rights of voters are safe from discrimination. 

33 Despite the measures of the Voting Rights Act, thousands of people were again denied their right 

34 to vote in the 2000 presidential election. Thirty-five years from the passage of the Voting Rights 

35 Act, it was mainly Afincan- American citizens who were turned away. An estimated 1 .9 million 

36 votes were discounted in the 2000 election. One million of those were cast by African-American 

37 citizens. Voting discrimination in the 2000 election is perhaps best illustrated by the state of 

38 Florida where African-Americans were nearly 10 times as likely to have their ballots rejected. 

39 In spite of the revisions made to the original Voting Rights Act, the color of a person’s skin is 

40 still a deciding factor in whether his or her vote does or does not count in an election. 

41 Growing up in Texas, voting was never discussed because the Cleavers, including my 

42 grandfather and great grandfather, were poor. They could not afford to pay the poll tax which 

43 African which African Americans were required to pay. While I cannot make up for lost voting 

44 years for my ancestors, I can help assure my children that I am working to lessen the barriers. 

45 The Voting Rights Act is the mother’s milk for African-Americans’ political power. It was a 

46 milestone in the fight for civil rights, and I strongly believe in its principles of equality and 
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1 opportunity for all people to voice their opinion, regardless of skin color. It is imperative that we 

2 keep these principles alive at the ballot box, and renewal of the Voting Rights Act is critical to 

3 preserving those protections for Americans of all races. Various proposals have been made by 

4 Congress that would actually serve to undermine the constitutionality of the Voting Rights Act, 

5 creating more voting barriers for many minorities across the country. As congressmen I will 

6 carefully examine all proposals to renew or alter the Voting Rights Act to ensure all Americans 

7 are afforded the opportunity to be part of a free and fair election. 

8 CHAIRMAN LANN LEE: Well, Jonah, 1 hope you will convey to Congressmen Clay 

9 and Cleaver our thanks on behalf of the commission. 1 also understand Congresswoman Gwen 

10 Moore of Wisconsin’s Fourth Congress District is going to be available sometime today to 

1 1 participate in these hearings I guess telephonically. So we look forward to that. But let’s go 

12 forward with our panel. The first panelist is Mark Ritchie. He’s the executive director of National 

1 3 Voice, a Minneapolis based coalition of nonprofit and community groups working to maximize 

14 public participation in the nation’s democratic process. In 2004 Mr. Ritchie led a nationwide 

1 5 effort to help churches, businesses, neighbor groups and nonprofit organizations, all on a 

16 nonpartisan basis, to increase voter registration, and I understand it resulted in five million new 

1 7 voters. 

1 8 Mr. Ritchie is also the president of the Minneapolis based Institute for Agriculture and 

19 Trade Policy, another nonprofit, working to foster long-term economic social and economic 

20 sustainability for Minnesota’s family farmers and rural communities. Welcome, Mr. Ritchie. 

21 Some of us have an earlier version of your testimony and we can — when we receive your written 

22 testimony, you can put that in the record. 

23 MR. RITCHIE: Thank you very much, Mr. Chairman, and members of the commission. 

24 I want to thank you for coming here and including the Midwest in your deliberations and in your 

25 considerations. I felt for a long time as someone who grew up in the South but has lived in many 

26 parts of the country that the Voting Rights Act needs to be seen and felt as a national treasure, 

27 not as something that was imposed on one region, and so 1 feel like this is a very important 

28 opportunity to nationalize some of those concerns. In my work in the last two years doing voter 

29 registration, working with organizations doing voter registration and Get-Out-The-Vote, we had 

30 a lot of opportunities to see how far weVe come. WeVe also had a lot of opportunities to see a 

3 1 number of the problems. I dont want to dwell totally on the problems, but that is part of 

32 building the record for the reauthorization, so I will address a few of those in my time. There are 

33 more in the written testimony. 

34 But in our state of Minnesota which I want to focus on specifically, we had about 300, 

35 340 organizations that were part of a Minnesota participation project doing voter restriction, 

36 specific education in all their communities. In that process, we began to alert local communities 

37 and community leaders, be they from the church or the business council or some other 

38 organization, about possible or potential problems and about things that they need to be aware of 

39 and paying attention to. And it turned out that Minnesota was a target especially of very 

40 aggressive challenges in the polling place. We had a very large number of paid challengers who 

41 came from outside the state. We had several instances of actual altercations, police had to be 

42 called. But one of the - let’s call it a positive outcome of that attempt to intimidate and to 

43 discriminate is that our state legislature has, in fact, passed legislation which bars paid outside 

44 challengers from future polling places in our state. So we began to see that some of our 

45 preparation and our involvement of people in the voting registration process then help build a 
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1 more informed and possibly a more, uhm, aggressive in the sense of defending voting rights in 

2 the general population, and this was a very important aspect of our work. 

3 But there were other quite visible — some might consider them quite illegal, but activities 

4 that took place that turned out to be forms of intimidation and attempted discrimination. The one 

5 that was of particular concern to me, because of watching people’s reaction all day, was the 

6 posting of signs that came from our secretary of state’s office that said, this polling place may be 

7 the target of a terrorist attack. This kind of thinking, of course, is, you know, quite common in 

8 our country at the moment, but when it is applied very specifically to scaring people about their 

9 polling place, I think we’ve reached a new level, perhaps a new low level in the attempt to use 

10 the current national and international security situation to intimidate and discourage voters. And, 

1 1 of course, we’re very upset about this, and there’s been quite a bit of controversy about that. 

12 There were other specific examples, several occasions where voting election officials of 

1 3 our state government had to be taken to court or to administrative court. Perhaps the most 

14 important, and I hope that youll hear more about this today or we can talk about it more, was the 

1 5 attempt to prohibit the use of tribal IDs in the voting registration process. We were able to 

1 6 successfully challenge our secretary of state on that point, but it was just an example of another 

1 7 thing that was an attempt to be put in front of, put in front of voters to just make it more 

1 8 complicated. 

1 9 Perhaps our situation in Minnesota in those specific examples is of some use in thinking 

20 about the future and some potential changes. But I think there’s another set of experiences that 

2 1 we have that I think might be important in shaping a voting rights act and other civil rights 

22 legislation going forward, and that’s the very fast pace of evolution of our demographics and 

23 especially of our languages. We have suburban high schools very near right here where there are 

24 more than 40 languages spoken today. I don It think people think of Minnesota this way yet, but, 

25 in fact, we are very rapidly changing our community. And in our rural communities there are 

26 many rural communities where over half of the kindergarten classes are now not of European 

27 origin and there are many languages being spoken from - really from every continent, from 

28 Asia, from Africa, from Latin America. 

29 And this change in our own demographics and rapid change in our language situation is 

30 first being absorbed at the level of the schools, the hospitals and law enforcement, because that^ 

3 1 the first place where, as a community, we interact with each other and there are, you know, 

32 emergency situations or daily situations, that kind of thing. But we’re now beginning to face this 

33 more and more in our civil organizations, in our trials and our legal affairs and also, of course, in 

34 voting. 

35 And so while 1 think those provisions of the Voting Rights Act have not received perhaps 

36 as much attention as they might, and, of course, they have been somewhat limited in the 

37 language that’s covered and all of that, I believe that our life experience here, and not just in 

38 Minnesota, but I believe in the whole region is beginning to push us to say, we have to take this 

39 into consideration more directly, and we have to perhaps rethink part of how we imagine the 

40 Voting Rights Act working to bring the language provisions much more forward to expand them 

41 and then to see what are the triggers or what are the changes. 

42 I believe that most people — and I have been privileged to be able to meet with many of 

43 the county auditors who normally are the election officials at the local level, sometimes it’s in a 

44 city. They are, of course, concerned about this change happening because, you know, they want 

45 to do a good job. They are also aware that there’s costs and there’s Help America Vote Act 

46 implementation for disabilities, there’s all kinds of things coming down on the heads of election 
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1 officials at the local level, and they are being met with extreme cuts in funding assistance from 

2 the state. Minnesota, I believe, is not unique in the heavy cutting from state to local. So these 

3 two things might make some local election officials perhaps more resistant or feel somewhat 

4 pressurized. But my sense is that they want to do a very good job. They need the resources, but 

5 having something like the Voting Rights Act, it helps become a more positive, not just a punitive 

6 or negative force, might be a way to also engage this conversation more broadly. 

7 There have been, of course. Supreme Court and other court decisions that have 

8 weakened some components, those kinds of things, that people in this region are not very aware 

9 of, but we are aware of the general process by which good legislation can be weakened, can be 

1 0 undermined by certain court rulings in one place or another. And with the new national debate 

1 1 about the Supreme Court and the new justice and all of this, I think people in this region have 

1 2 concerns that need to be expressed about those parts of it. 

1 3 There is another aspect that 1 believe that our state and our regional experience might be 

14 of use in terms of building the records in a very positive sense, and that’s that our nation’s 

1 5 military, the active, the reserves. National Guard is often and largely drawn from communities of 

16 color. It’s often from low income communities as well. This is a very big factor in many 

17 communities. And at the moment, many of our troops are overseas. And the military in this 

1 8 state, especially Ita most aware of the reserves, which is our largest component, invested heavily 

19 in making sure that all of our troops overseas were able to vote. And Major Coulihan who was 

20 responsible for that program was the assigned staff for that, was part of a larger team. So there 

21 was a tremendous investment of leadership at a time when their leadership staff are quite 

22 stretched, and money to make sure that all the troops knew what was going on, how they could 

23 vote, just a very tremendous process. Very successful. 

24 But it’s also a reminder that other parts of our government ought to also be investing in 

25 democracy. Military took a real leadership position in our state making this happen, but they set 

26 an example that we are now trying to get other parts of the government to understand that that 

27 form of investment is what it takes to make the democracy work, especially if your concern is 

28 making sure there isn’t discrimination. We are going to have tremendous numbers of voters 

29 overseas in the military for a long time. Next year’s elections will be conducted with many 

30 Minnesotans in Iraq and Afghanistan. And so I'm hopeful that our military here will continue to 

3 1 invest, but Ita also hopeful that their example will continue to inspire people in other parts of 

32 government to make the same investment. Let me close quickly to stay within my time. 

33 CHAIRMAN LANN LEE: Thank you, Mr. Ritchie. 

34 MR. RITCHIE: We have five recommendations that I want to draw your attention to at 

35 the back. WeYe not particularly innovative or revolutionary here. We think the Act has been 

36 good and needs to be strengthened and renewed. We also think that there are ways that the Act 

37 should start to feel more like a national treasure than it has been seen by some as a punitive 

38 measure. And finally, we do believe that we were experiencing rapid changes, particularly on 

39 the language side, that might imply some changes might be necessary or some supplemental 

40 ideas might be necessary going forward. Again, thank you very much for this opportunity, I look 

41 forward to any questions and discussions after today. 

42 CHAIRMAN LANN LEE: WeVe going to go ahead now with the testimony of Alice 

43 Tregay who’s testifying on behalf of Rainbow/PUSH. Ms. Tregay has been a nonstop advocate 

44 for positive change through grass root politics, particularly in the Illinois and Chicago area, for 

45 many decades. Welcome, Ms. Tregay. 

46 MS. TREGAY : Thank you. 1 really feel like I Im an amateur here but I have been — 
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1 CHAIRMAN LANN LEE: It is we who are the amateurs. 

2 MS. TREGAY : I have been with the Rainbow/PUSH since its inception. And Reverend 

3 Jackson has — for the last six months had petitions out for the Voting Rights Act to ensure that it 

4 gets signed. And we’re having a rally August the 6th in Atlanta, Georgia and hopefully people 

5 will come from all over the country to rally for the Voting Rights Act. Reverend Jackson cant 

6 solve the problems of the federal — that we need at the Rainbow/PUSH, but the federal 

7 government offers protection to Americans seeking to vote for officials of their choice. Without 

8 legislation such as the Voting Rights Act, we cannot ensure justice and equality for all 

9 Americans in the exercise of this constitutional right. The problems concerning districts of the 

10 wards of Chicago and barriers to voting access in Chicago illustrates how important the Voting 

1 1 Rights Act is to protecting African-Americans’ and Hispanics’ right to vote. 

12 In the City of Chicago in 1982, they had an alderman named Keane who had gone to 

1 3 prison, but when he got out, they asked him to draw up the map for the City of Chicago. We 

1 4 were 40 percent of the population there. And he decided that we didn't deserve but 1 7 wards but 

1 5 we really were over 1 9 wards. And we had to go to court. This is the year Harold Washington 

16 was elected. And it took three years before that court case came to bear in the court system, and 

1 7 we got the other two aldermen and we got two more Hispanics. So it does change when people 

1 8 fight for the right for proper representation. And 1 went all off of this piece of paper. 

19 CHAIRMAN LANN LEE: Well, Ms. Tregay, we have your testimony and it will be in 

20 the record, so you don't have to feel bound to cover everything that’s in the testimony. You could 

21 hit the highlights. 

22 MS. TREGAY : All right. There’s several things that are wrong in, in the city of Chicago. 

23 And by the way, one of the aldermen that was elected in that year turned out to be a US 

24 congressman. Today he’s Luis Gutierrez. It continues, even now, the gerrymandering of the 

25 wards. And I brought a map for you all to see. And just, just one ward. And I’m not showing you 

26 all of them, just one. This is the second ward. And what they Ve doing to keep the voting - wait 

27 a minute, I think 1 have it upside down. This is the second ward in Chicago. This is one ward out 

28 of 50, and it goes everywhere. And what they do, and they get the black and the Hispanic 

29 aldermen to go along with it because our mayor is a very strong mayor and he keeps them in 

30 office. 

3 1 So Hispanics still dont have the correct amount of representation and blacks are down 

32 also. So we have to somehow get the people who draw these maps - this was going on in 1 982, 

33 again in 2002, so nothing changed. I mean, this is 30 years. Everything is the same. In our last 

34 election in Chicago, we had — in 2004, the primary, 1 3,424 voters in majority black wards who 

35 were incorrectly challenged and took the extra step at the polls to restore their voting right status 

36 with 3,700 voters. The majority white wards in 2000 and majority Latino wards, those who did 

37 not have enough identification either had to go home or to use provisional ballots. Those 

38 provisional ballots were not counted, most of them. They have another way that they do of 

39 taking people off the roll. They go and send out — the ward committeemen send out precinct 

40 captains to check to see if you live there. Not only do you live there, I had a six-flat with my 

41 name on the front of the building and on the mailbox, and I was taken off the rolls. 1 had to get 

42 myself put back on, and it wasn't hard to do because I have a loud voice. 

43 CHAIRMAN LANN LEE: We’re aware of that, ma’am. 

44 MS. TREGAY : So what we do, we found a whole lot of people. They even took their 

45 own employees off the rolls. And they, they were in - or during my training they said, "They 

46 took me off the rolls." And I said, "No, they didnt. You work for the board." But they, they 
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1 have all kinds of ways that they want to take people off the rolls. I have a friend named Dorella 

2 who’s lived in the building for 25 years. And she moved from one apartment to the other, and she 

3 changed her address. And then she went down to vote, and they told her she was not on the rolls. 

4 When I called the board of elections, she is on the rolls. They said, "We don’t understand why 

5 they said you couldn't vote." 

6 But she voted twice in the primary and the general, and when they looked her up, her 

7 provisional ballot was not counted. I just have last one last thing that I want to say. Somehow or 

8 another we need to work on getting the judges who sit there and make these judgments about 

9 who can and cannot vote correct. I don It want cheating, I just want them to be correct. And so 

10 many times we have the elderly sitting there and they have done things the same way for so 

1 1 many years and things change. They donf change. And we need to get the training done. 

12 Now, we he getting these new machines in and it’s going to be really hard. I go to so 

13 many homes to help people vote, blind people, paralyzed people. And the last time I called the 

14 board of elections because she couldnh make an X, and they told me she couldn't vote. I said 

1 5 "Oh, yes, she can." So I called the executive director and I took it directly to him. But 

1 6 everybody has the right to vote, especially if they’re registered. And because she’s paralyzed 

1 7 didn’t mean she didn’t have that right. So we just need to make sure that everything is in order 

1 8 and that everybody has a right to vote. Thank you. 

19 CHAIRMAN LANN LEE: Thank you, ma’am. The next panelist is Ihsan — I’m sorry if 1 

20 mispronounce your name, IVn terrible for this. 

21 MR. ALKHATIB: Alkhatib. 

22 CHAIRMAN LANN LEE: Al - 

23 MR. ALKHATIB: Alkhatib. The H is silent. 

24 CHAIRMAN LANN LEE: Well, Mr. Alkhatib will testify, and then well have questions 

25 from commissioners. The marvels of modem technology. WeVe going to have to hear from a 

26 congresswoman, apparently, right now. Could we ask you to -- 

27 MR, ALKHATIB: Yes. 

28 CHAIRMAN LEE: - to hold that for a couple minutes? I'm sorry to do that. By way of 

29 introduction, Gwen Moore is the congresswoman from Wisconsin’s Fourth Congressional 

30 District. And she, I understand, was newly elected. Since we have this moment, Ms. Tregay, 

3 1 could you give the commission a copy of that, the map that you showed us? 

32 MS. TREGAY : Yes, they can have it. 

33 CHAIRMAN LANN LEE: Thank you very much. It does, in fact, look like a 

34 salamander, by the way. 

35 MS. TREGAY: You do have a map of the whole city in your packet, but it doesn’t, it 

36 doesnl illustrate how pretty that map is. Only that big one shows how pretty it is. This would be 

37 a better map too. This is a map of the city in color — 

38 CHAIRMAN LANN LEE: Well, thank you. 

39 MS. TREGAY : -- to see the other wards and how they Fe drawn. 

40 CHAIRMAN LANN LEE: If members of the public during the break wish to see these 

41 maps, they can. They are pretty interesting, actually. 

42 MS, MOORE: Good afternoon. 

43 CHAIRMAN LANN LEE: Congresswoman Moore? Hello? 

44 MR. MOORE: How are you? 
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1 CHAIRMAN LANN LEE: Congressman Moore, this is Bill Lee. I’m chairing this 

2 commission hearing that we’re having here, and we miss you, but I understand that we can hear 

3 from you today. 

4 MS. MOORE: Oh, absolutely, Mr, Chairman, and thank you so much for bringing me in. 

5 I know you have a very ambitious schedule, and I appreciate your accommodating me. I did not 

6 want to miss this opportunity to weigh in. 

7 CHAIRMAN LANN LEE: Well, if you wish, you could give us some of your testimony. 

8 We have your written testimony which has not been released, but if you wish — 

9 MS. MOORE: And I would like to revise and extend my remarks because we have done 

10 this in a hurry, and I do think that there are just relevant things that I would like to submit to you 

1 1 later on this afternoon, if that would be appropriate. 

12 CHAIRMAN LANN LEE: Well, that would be wonderful, and, Ms. Moore, you have the 

13 floor right now. 

14 MR. MOORE: Thank you. First of all, I would like to send warm greetings to the 

1 5 National Commission members in being panelists and attending guests of the National 

16 Commission on the Voting Rights Act, Midwest Regional Hearing. I, of course, am unable to 

1 7 appear in person since I must be here today in Washington, D.C,, as Congress is in session. I 

1 8 want to commend the Lawyers’ Committee for Civil Rights Under Law and the other leading 

1 9 civil rights organizations that created the National Commission on the Voting Rights Act. And 

20 since the last reauthorization of the Voting Rights Act in 1 982, the tactics used to 

21 disenfranchise minority voters has been more creative, and they have sunk to a new and 

22 disgraceful level, 

23 Milwaukee, Wisconsin is home to a quarter of a million African-Americans, and it has 

24 the largest concentration of African-Americans in the state. Wisconsin, of course, in the last 

25 two election cycles has been a swing state from a partisan vantage point. As many of you on the 

26 commission may recall, in both 2000, in the presidential election of 2000, and the presidential 

27 election of 2004, Wisconsin was blinking all night long as a state that took until the wee hours of 

28 the morning to determine who was the ultimate winner in our state. That particular situation has, 

29 of course, been a breeding ground for many electionary tricks by partisans to disenfranchise the 

30 African-American vote which is highly regarded as the swing vote in this state. And 111 give you 

3 1 some examples. Prior to 2000, the Wisconsin state statute enabled election inspectors to 

32 challenge electors by asking them questions that had nothing to do with their being eligible to 

33 vote. Our state statute provided for questions to challenge electors. 

34 In the 1996 Milwaukee mayoral race, an African-American county sheriff. Sheriff 

35 Richard Ardisson, who had been the largest biggest vote-getter countywide, challenged the white 

36 incumbent mayor, and the election inspectors, under the mayor’s authority, literally resurrected 

37 these archaic statutes and challenged black voters with, with the questions from the statutes. 

38 Inspectors were asking questions like, quote, "Do you plan to file an income tax in this ward," 

39 unquote. "Are you married or do you live with your parents?" They were using these questions 

40 from the state statute that were clearly, clearly designed to suppress the voters. 

41 

42 In my situation, my sons, for example, lived in my home and they were of age. They did not file 

43 an income tax and they, of course, would have answered negatively to these questions as the 

44 perception clearly would have been they were ineligible to vote. 

45 The, the - fortunately, an election protection organization secured an injunction on 

46 election day with poll watchers watching this activity, and it was clearly, clearly a voting 
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1 suppression strategy. And subsequently as a state senator, I authored legislation to repeal and 

2 recreate these statutes to eliminate these unnecessary questions from being asked at the polls and 

3 to have more typical questions asked, like are you 1 8 years of age, are you an American citizen, 

4 literally things that were relevant. 

5 In the 2004 election with, with George W. Bush, having lost the State of Wisconsin in the 

6 year 2000 by a mere 5,000 votes, there were all types of voter suppression fliers, commercials 

7 targeted to black voters with misinformation designed to discourage them from voting in 

8 Milwaukee, Wisconsin which, of course, comprises most of my congressional district. For 

9 example, there was a flier distributed by a fictitious group called the Milwaukee Black Voter 

10 League. 

1 1 As Chairman Julian Bond of the — mentioned in his speech during the NAACP national 

1 2 convention in Milwaukee in 2005 - in July of 2005 just the other week, this flier told black 

1 3 citizens that they couldn’t vote for president if they had already voted in an election in that year. 

14 And, of course, there was an overwhelming number of Afiican- Americans who had voted for, 

15 for a black mayoral candidate in April of 2004. 

16 There was an outpouring of, of ambition on the part of the African-American community. 

17 But this flier told black citizens that they couldnl vote in the presidential election if they had 

1 8 already voted in an election in that year. That even traffic violations made them ineligible to 

1 9 vote, and that a condition for anything by anyone in a voter’s family made the voter ineligible to 

20 vote, and that by violating any of these restrictions, that would result in a prison term and seizure 

21 of their children. 

22 There was also another flier mailed using the United States mail that included extremely 

23 racist remarks toward black supporters of Senator Feingold. The pejorative "N" word, as in 

24 psychological warfare, Mr. Chairman, psychological warfare. They used the pejorative "N" word 

25 and chided African-American voters for their previous allegiance to the Democratic poll. Clearly 

26 a voter suppression tactic designed to make them feel guilty and ashamed of supporting him. 

27 Calling them all - using the "N" word, slime, all kinds of, of negative pejorative terms. Yet 

28 another flier urged black voters to vote by noon with a confusing message, an implication that it 

29 was not possible to vote if they didn’t vote by noon. Such tactics created a divisive and 

30 polarizing environment. Racial tensions in Milwaukee drew national attention as partisan 

3 1 combatants vied for the swing African-American votes. 

32 Hundreds of thousands of dollars were spent on radio messages to inflame African- 

33 Americans about Teresa Heinz’s claim that she was an African. The woman, of course, was bom 

34 and raised in Mozambique, but, of course, neglected to mention that because their point was to 

35 create resentment that would discourage them from even bothering to vote. I wanted to add 

36 something else here that’s not in my written testimony that 1 think is extremely important. 

37 Literally since the Bush versus Gore election in 2000 when Wisconsin delivered the vote to A1 

38 Gore by a mere 5,000 votes, there has been an ongoing effort on the part of the state legislature 

39 to raise the bar for black voters, you know, by requiring voter IDs; not just any old voter ID but 

40 state-issued driver’s licenses. And, of course, there are studies that we could provide the 

41 commission that demonstrate that there are more suspended — more blacks with suspended 

42 licenses than with driver’s licenses. And that the — that this really amounts to a poll tax that they 

43 have been fervently trying to impose upon the black community, hence the reality that, that the 

44 swing vote in Wisconsin literally will determine the outcome of a presidential election. 

45 We need to track and expose these tactics for what they are in order to continue to prove 

46 to the American majority that we are not living up to the trae meaning of democracy, and every 
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1 vote is not being considered or counted. Here we are in 2005, 40 years after the Voting Rights 

2 Act was enacted, and these underhanded tacties are still, still being taken to suppress the black 

3 vote, which further justifies the need for the Voting Rights Act and its extension, Wisconsin, of 

4 course, has never been under Section 5. But here the recent effort over the course of the past four 

5 years, the vigilant effort to suppress the black vote, we need to have the Voting Rights Act not 

6 only extended but not have it made permanent so that we can continue to review the need for 

7 states ’blacks votes counted but to come under the purview of the Justice Department, And, of 

8 course, the most memorable disenfranchisement of minority voters in the Midwest region 

9 recently occurred in Ohio. And that report found that 28 percent of all Ohio voters and Spercent 

10 of black voters said that they experienced problems in voting. 

1 1 While we review provisions of the Voting Rights Act that’s set to expire in 2007, it’s just 

12 vital to evaluate our recommendations and their constitutional impact. During the NAACP 

1 3 convention, the Reverend Jesse Jackson noted that it’s important for us not to fight to make 

14 provisions of the Voting Rights Act permanent. If Congress is forced to go back and review parts 

1 5 of the Act periodically, then well always have the opportunity to review and improve these 

1 6 provisions based on the new underhanded tactics that may have arisen since the last renewal. 

1 7 And, of course, Milwaukee, Wisconsin would be an example of that. 

18 I’m a strong supporter and advocate of civil rights. Iln a cosponsor of H. R. 39, Count 

1 9 Every Vote Act, and Iln a supporter of requiring a voter- verified paper record, allowing citizens 

20 to register on election day. We have same-day registration in Wisconsin, and I think that that 

21 should be something that every state should have, improving security measures in voting 

22 machines, and require that there be at least one voting machine at every polling station that meets 

23 the needs of disabled voters and minority voters and non-English speaking voters. I’m also a 

24 supporter of requiring states to act in a uniform and transparent raarmer with purging voters from 

25 registration lists and establishing guidelines to provide for the prosecution of those who engage 

26 in deceptive practices to keep people from voting. 

27 As a cosponsor of the Democracy Day Act, I’m also in support of making election day a 

28 legal public holiday. I want to add here that I am in support of putting our money where our 

29 mouth is. It is not enough to espouse our belief that every vote should count and having 

30 meaningful provisions in the Helping America Vote Act and then not providing the dollars and 

3 1 creating mandates on local governments that they cannot meet in terms of updating older 

32 equipment. Because I have personally experienced these deceitful tactics used to undermine the 

33 black vote in my district, and I have witnessed the destruction and racial polarization that these 

34 tactics create, and because I passionately believe in the true power of democracy, ! will continue 

35 to do everything to protect the voting rights of every American, 

36 Thank you so much, Mr, Chair, and the commission, And I commend you in your great 

37 work, and I’m available here for any questions you may have of me. 

38 CHAIRMAN LANN LEE: Thank you very much for being available for questions, I 

39 think well have just a few questions for you, perhaps one or two. But I did want to follow up 

40 with your statement that you would be willing to give us those documents you referred to, the 

41 studies, I believe you referred to. 

42 MS. MOORE: Yes. One of the studies ~ you know, we, we will have to research. I can 

43 find the repeal, the purge of that statute. We just needed more time to be able to do that, 

44 CHAIRMAN LANN LEE: Well - 

45 MR. MOORE: I can also provide you with a study by the University of Wisconsin- 

46 Milwaukee, John Pawasarat, which shows that blacks are — disproportionately donl have driver’s 
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1 licenses. So when you look at all of the legislative initiatives that have been undertaken since 

2 2000, you know, to require driver’s licenses or ID from the DMV, you can clearly see the link 

3 between disenfranchise and black voters and, and these new - this new bar. And certainly we 

4 will provide you with copies of these findings and some of these fliers. 

5 CHAIRMAN LANN LEE: Well, thank you very much. Madam Congresswoman, and we 

6 look forward to the commission staff getting in contact with your staff. We have a question from 

7 Commissioner Joe Rogers, the former lieutenant governor of Colorado. 

8 MR. MOORE: Oh, how are you, sir? 

9 MR. ROGERS: Iln fine, congresswoman. Thank you so much for appearing with us. We 

10 appreciate you joining us. 

1 1 MR. MOORE: Thank you. 

12 MR. ROGERS: Congresswoman, 1 was just curious about several aspects of your 

13 testimony, and 1 wanted to make sure that I asked you directly, if I could, essentially about what 

14 happened. You made reference in particular about — 1 wanted to try to get a sense about that 

1 5 flier. You mentioned that the fliers would be provided, that you could you provide information to 

16 the committee, is that correct? 

1 7 MR. MOORE: Yes, we can find it. This — literally, there was a flier with all of this 

18 misinformation on it, and it was a, a voter suppression flier that was distributed. You know. I’m 

19 only pointing out to you the stuff that I can show you. 

20 MR. ROGERS: Sure. 

21 MS. MOORE: There were so many other things that created a hostile environment, you 

22 know, that 1 can’t really prove. But this is a flier that does exist. We will send it to you, and it 

23 literally did say, you will have your kids taken from you if you try to vote, and anybody in your 

24 family has ever committed any crime or got traffic tickets that you haven’t paid, you cant vote, 

25 yes. 

26 MR. ROGERS: Congresswoman, was there ever an investigation that was done about 

27 this? In other words, did the state attorney general or anyone -- 

28 MS. MOORE: Oh, no. 

29 MR. ROGERS: - bring any action related to this at all? 

30 THE WITNESS: No. 

31 MR. ROGERS: No? 

32 MS. MOORE: No. 

33 MR. ROGERS: Were complaints made in particular to the civil rights division of the 

34 Voting Rights Act? 

35 MR. MOORE: I don't know if there were complaints, but I will tell you what, the — and, 

36 you know, this - this may sound a little self-serving because my son, of course, is the defendant 

37 in this action. The Republicans sort of flipped the script on us. There was an incident on the 

38 morning, on election morning where the tires were slashed, where literally the Republicans had 

39 rented up all the vans available. 

40 And here’s what 1 cant prove, but, you know, from my perspective, it was a voter 

41 suppression tactic because they know what Democrats do, they provide rides to the polls. And 

42 many of them in the Democratic Party had to travel farther from Minneapolis to Chicago to get 

43 vans. So they amassed all these vans. And on the morning of election day, tires — some of the 

44 tires were slashed. And so the immediate outcry was from black Republicans and Republicans 

45 saying that Democrats were trying to suppress the vote. And so that was the, the message. And 

46 that is where the law enforcement effort went, towards prosecuting young African-American 
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1 men who were suspect and indicted for felonious tire slashing when all of these other tactics had 

2 occurred. 

3 MR. ROGERS: And finally, Congresswoman, 1 wanted to ask — thank you kindly. You 

4 mentioned in particular the — in terms of the votes or 1 think you made some reference in terms 

5 of what’s happening with respect to Congress. I wanted to get your sense. My understanding is 

6 that there may be fairly broad bipartisan support as it relates to the reauthorization of the Voting 

7 Rights Act. Do you sense that? 

8 MR. MOORE: Well, I can tell you that a congressman from my own state, literally a 

9 neighbor, who is the chair of the judiciary committee. Representative Sensenbrenner, indicated at 

10 the 2005 National Association for the Advancement of Colored People Conference that he was 

1 1 guaranteeing that he would reauthorize the Voting Rights Act. Now, the devil is in the details, 

12 because you all know better than I do that, that it could be reauthorized in such a maimer that it 

1 3 could be found unconstitutional, provisions stricken. It could be reauthorized in such a way 

14 where sections that are truly important to us are not reauthorized. Like Section 5, for example. 

1 5 It could be reauthorized in such a way where there’s no enforcement. So the devil is with the 

16 details. So there is broad — so there’s bipartisan support reauthorizing it, but what does that 

1 7 mean? I, I would not relax if I were you. 

18 MR. ROGERS: Thank you kindly. 

19 CHAIRMAN LANN LEE: We appreciate your advice. Mr. Little, do you have any 

20 questions? 

21 MR. LITTLE: No. 

22 CHAIRMAN LANN LEE: Congresswoman, thank you very much for your testimony. 

23 Thank you for taking the time from your busy day in Washington to give us those few minutes, 

24 and we really appreciate your testimony, and we look forward to getting those materials. 

25 MR. MOORE: Okay, thank you. We will work diligently on, on amassing these 

26 materials. 

27 CHAIRMAN LANN LEE: And congratulations for being there. 

28 MS. MOORE: Hey, I tell you, it still wasn't easy. And to the extent they wanted to vote, 

29 it was a confused vote. But you know what? Ita there. Ibi here. Okay, thank you. 

30 CHAIRMAN LANN LEE: Thank you very much. 

3 1 MR. ROGERS: Thank you kindly. 

32 CHAIRMAN LANN LEE: Mr. Alkhatib, I apologize for the scheduling difficulty, but I 

33 thank you for your patience. Mr. Alkhatib is a practicing lawyer in Dearborn, Michigan, which 

34 is the home of the nation’s largest Arab-American community. And he graduated from the 

35 University of Toledo College Of law. Professor Davidson, I want you to know he is finishing up 

36 his Ph.D. program in political science at Wayne State. He’s also president of the Des Moines 

37 Chapter of the American-Arab Antidiscrimination Committee. Welcome. 

38 MR. ALKHATIB: Thank you. Thank you for inviting me. I am the - I'm the board 

39 president and our regional director asked me to appear on his behalf because he was unable to 

40 come. 

41 CHAIRMAN LANN LEE: If you could pull that microphone closer to you, that would be 

42 great. Thank you. 

43 MR. ALKHATIB: We as Arab-Americans face discrimination; however, we’re not 

44 regarded as a minority. But we face all the discrimination that black and other nonwhite 

45 communities do face in this country. Discrimination -- we faced discrimination before 9/11, but 
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1 after 9/lthis discrimination intensified. And ADC has a report of the many incidents of 

2 discrimination and hate crimes that occurred after the 200 1 . 

3 To the effect of the voting, we had a case in Hamtramck where, where citizens who were 

4 not screened and had Arab or Muslim sounding names were discriminated against while trying to 

5 vote. Hamtramck is a small city in Wayne County, and Hamtramck has traditionally been 

6 Polish; mainly Polish-Americans live in Hamtramck. However, they - the succeeding waves of 

7 immigration were from non-European countries. And now it has a large, a large population of 

8 non-European, non-Polish people. It has a lot of Arabs and lot of people from other Middle 

9 Eastern communities that are not Arab. However, they do look like Arab and they have Arabic 

10 sounding names because they are Muslim. And they have last names like Arahd and Mohammed 

1 1 and names like this. 

1 2 And in the election of 1 999, there was a general election for the municipal offices of 

1 3 mayor, city council and city clerk. And under Michigan law, challengers, challengers can be 

14 involved in the process where if they suspect that somebody’s not eligible to vote, they can 

1 5 approach that person and make sure that they’re eligible to vote. And what happened is it was a 

16 group called the Citizens For a Better Hamtramck which filed to be involved in the monitoring, 

1 7 stating that they want to keep the election pure. 

1 8 And what they were doing was approaching people on the basis of skin color and on the 

19 basis of name that would indicate that they Ve not — that theyte Muslim or Arab. And about 40, 

20 actually 40 citizens were approached. Now, no white citizens were approached and required to 

21 conduct an oath of, of citizenship. Actually, despite the fact that a number of these voters 

22 presented American passports to prove citizenship, that did not end the inquiry, and it was 

23 clearly an attempt to suppress the vote. 

24 And actually word, from speaking with leaders in the community, word spread that 

25 people attempting to vote from the community were being harassed, and it was, it was difficult 

26 to vote. So some people did change their mind about voting because of this. This led to the US 

27 Department of Justice being involved in the — filing an action, and this action was settled. It was 

28 brought on the basis of Section and Section 12(d), and this is Page 4 of my testimony. 

29 And the action resulted in the city establishing a training program to train election 

30 officials and private citizens regarding the proper grounds for election challenges, and training 

3 1 election officials to move challengers who appeared to be discriminating. Third, the city was to 

32 provide notices in English, Arabic and Bengali. And the city was to provide bilingual workers on 

33 election day. 

34 The bottom line of this experience and given the large concentration of Arabic speaking 

35 communities in the area, we suspect that this is not atypical, that this does occur in other areas, 

36 but given the low numbers, it probably doesnt become a national issue. According to Imad 

37 Hamad, who is our Michigan regional director, himself and other people involved in social 

38 activism, the involvement of the Department of Justice was most welcome, and it restored the 

39 community’s faith in the system. It assured them that the right to vote is backed by the 

40 enforcement power of the United States. 

41 However, at the same time, Wayne County, to look at a accurate state remedy, Wayne 

42 County did — at the time the prosecutor was John O’Hair. And they looked what happened at 

43 Hamtramck. They didnt like what happened in Hamtramck, and they looked into how to go after 

44 those who, who could — who interfered in the process to, to make people unable to vote. And 

45 from speaking with a prosecutor, who was a young prosecutor at the time, his name is Abed 

46 Hamoud, and now he is the lead attorney, he told me that it was difficult to, to find a basis to go 
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1 after these people who, who did intervene in the process. That they have to, they have to go look 

2 through the laws and find a law that would allow them to, to go after those people to make sure 

3 that in the future this does not happen, that it does send a strong message that things of this 

4 nature would not be tolerated in Wajfne County. And finally, we were able to find a provision, 

5 actually an obscure, he said, provision in the common law that made a misdemeanor what these 

6 people did. So they were charged, they were convicted of - under that provision. 

7 However, to his knowledge, there were no other cases of this nature in, in Michigan, and 

8 it took a while for them to be able to, to find some legal basis to go after those people. In 

9 conclusion, we do — we’re not classified as an American, and we’re not — as a community of 

10 Arab-Americans, we’re not — in Michigan, the area we live in is not covered under Section 5. 

1 1 However, we do support the 1 965 Act. We do support the provisions that are set to expire. We 

1 2 hope that they get renewed. We still feel that discrimination is still a reality, that it hasnt ended, 

1 3 and we hope that the law would be made permanent. As has been commented, the rights are nice 

14 to read, but the key is enforcement. All the rights in the world are worthless unless there is a 

1 5 strong enforcement mechanism behind it. Thank you. 

16 CHAIRMAN LANN LEE: Thank you for that very important testimony. I’d point out 

17 Hamtramck was actually the first case that the United States Department of Justice Civil Rights 

1 8 Division filed on behalf of the voting rights of Arab-Americans and Muslim- Americans. Well, 

19 we’ve now come to questions. Joe Rogers, did you want to begin? 

20 MR. ROGERS: Yes. 

2 1 CHAIRMAN LANN LEE: While you Ve thinking, I could ask. 

22 MR. ROGERS: Thank you. I’m sorry, Mr. Chairman, I did have a quick question. I was 

23 trying to think about this whole issue. I dont know where the designation comes from. As an 

24 Arab- American you are classified as being white under what portion -- 

25 MR. ALKHATIB: Right. 

26 MR. ROGERS: - under what designation of taw? 

27 MR. ALKHATIB: My understanding is even the census we are considered white, that 

28 Arab-Americans are not considered a minority. 

29 MR. ROGERS: Mr. Chairman, I have to ask you that. I don’t know the answer to that. I 

30 don’t know about the classification in particular of ethnic minorities and how theyVe classified 

3 1 for purposes of voter issues. 

32 CHAIRMAN LANN LEE: Well, I believe for census purposes, Arab-Americans are not 

33 necessarily separately reported. But under some statutes, 1983, I believe, Arab-Americans are 

34 considered a protected group under that statute, some of the traditional civil rights statutes. 

35 Under the modem civil rights statutes beginning in the 1 960s, Arab-Americans are not specified 

36 as a protected minority group in the way that African-Americans and Latinos and Native 

37 Americans and Asian-Americans are. But I think, I think certainly raising that is an important 

38 issue. Certainly after 9/lit’s an important issue. But 1 understand that in Michigan there have 

39 been problems like Hamtramck for — Hamtramck is not singular, is that correct? I mean, you 

40 refer to your perception that there was ongoing discrimination against Arab-Americans, and I 

41 wonder if you could expand on that actually. 

42 MR. ALKHATIB: In the, in the Wayne County area, there is a large concentration of 

43 Arab-Americans. And as a new corrununity, as recent immigrants relatively, they feel that there 

44 is need to support. However, in the areas where we have low concentrations of Arab-Americans, 

45 they are isolated communities and they are afraid to come forth and present. However, our 

46 regional office, ADC regional office does receive many complaints about all kinds of 
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1 discrimination. And if it - as regards voting, we refer them to the Department of Justice to make 

2 complaints. 

3 CHAIRMAN LANN LEE: Well, actually, it would be helpful to the commission if 

4 maybe our staff could contact your organization and try to get some documentation of the fact 

5 that Arab-American and Muslim voters have been having problems and to see what kinds of 

6 problems they are and where they occurred. Would it be possible? 

7 MR. ALKHATIB: Definitely. Definitely possible. 

8 CHAIRMAN LANN LEE: Okay, thank you. 

9 MR. ROGERS: Thank you kindly, Mr. Chairman, I appreciate that. That’s just helpful 

1 0 there. May I ask questions of the other people? 

1 1 CHAIRMAN LANN LEE: Go ^ead. 

12 MR. ROGERS: Thank you. 

1 3 Mr. Ritchie, thank you so much for being here. I wanted to ask you a question, if I may. 

14 It seems to me that there’s this striking this balance, and this whole issue about balance seems to 

15 come into play under the Voting Rights Act, in particular as it relates to the preclearance 

16 provisions which again deal with essentially what local districts may do with respect to drawing 

1 7 of lines or boundaries. 

1 8 And in particular whath fascinating to me is to hear you talk about essentially how 

19 alderman districts were drawn in Chicago. You point to the example, as the chairman notes, of 

20 sort of being a salamander example of a district in and of itself Essentially, you talk about how 

21 the black folks are packed into directs, as much as 95 percent of black folks are packed into 

22 districts. And then you talk about the fact that essentially we really don’t need that many black 

23 folks in the district in order to have black representation. What we’d really like to have is only 

24 about 65 percent or so in order to have that number. 

25 MS. TREGAY: That’s correct. 

26 MR. ROGERS: It’s interesting to contrast your position and opinion, frankly, with the 

27 thoughts as articulated by the congresswoman who was on the line about sort of issues related to 

28 the, frankly, packing of districts or not having enough minority voters in a district or otherwise. 

29 And Unjust wondering if you might expound upon that particular notion. I’m - what Ito trying 

30 to get a sense of, and this has been, no doubt, an issue of some significance, what balance comes 

31 into play in terms of minority voters and districts from your perspective? 

32 MS. TREGAY: Well, what has happened in Chicago is that weVe had a lot of white 

33 people leave Chicago. We have - and what happens is, when they draw these maps, they 

34 continue to pack these districts so that we have 95 percent blacks instead of moving where we 

35 would have no less of the blacks, maybe 70, 65 or 70 and, and some whites, which would give us 

36 additional districts and make the representation fair to the amount of people we have in Chicago. 

37 In the 1990 census, we lost 150,000 white people in Chicago. And they still try to keep us 

38 down. And I think we have -- the kind of wards that we have with the kind of mayor that we 

39 have, who is very strong in support of all the aldermen, they all feel obligated to go along with 

40 him 1 00 percent. And you doni get any resistance. All the resistance comes from the outside. I 

41 think that some things are going to change. 1 think our mayor might be in a little bit of trouble 

42 and with so many scandals that are going on in the city of Chicago. But, you know, I don’t care 

43 how hard we work to do voter registration, they work twice as hard to take the people off the 

44 rolls. 

45 MR. ROGERS: Do you see this as a partisan issue, because it’s fascinating to me because 

46 Chicago politics is democratic politics. 
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1 MS. TREGAY: That’s right. 

2 MR. ROGERS: Are you talking about essentially the Democratic Party engaged in 

3 practices which ultimately deny African-Americans arguably a greater influence in other 

4 portions of that city relative to their ability to vote or have votes influence an election? 

5 MS. TREGAY : That’s correct. And maybe because — you know, right now weVe got a 

6 large Hispanic population in Chicago, and we still don't have the correct Hispanic representation 

7 that we need. We should have at least 20 wards out of 50 with 40 percent of the population and 

8 growing. And we are not getting what we should have, 

9 And I think that the good old boy system wants to stay in place that has run Chicago all these 

1 0 years. We had a little break in there with Harold Washington, but it’s gone right back to where it 

1 1 was. 

1 2 MR. ROGERS: Thank you. 

1 3 CHAIRMAN LANN LEE: Commissioner Little, do you have any questions? 

14 MR. LITTLE: No, I have none. 

1 5 CHAIRMAN LANN LEE: Okay. I would like to ask a question, it’s a follow-up to Mr. 

16 Ritchie’s point about the demographic changes. I notice that in the USA Today that was put at 

1 7 my hotel door this morning that apparently 1 9 percent of students in the nation’s school now 

1 8 speak a language other than English, which is an extraordinary percentage, so I think that sort of 

1 9 backs you up on the point that youVe making about seeing changes in the voting, I guess getting 

20 a sense of the changes that will come in voting from looking at the elementary school and I guess 

21 high school populations. 

22 Could you expand a little on what you were talking about in terms of the number of 

23 languages, particularly in Mirmesota, because we often don’t think of Minnesota as a state like 

24 California, which I guess, is kind of a rainbow state. The second question I have for you, Mr. 

25 Ritchie, is - actually for probably all of you — which is do you think it would have made a 

26 difference in the situations that you talked about, Mr. Ritchie, in the last election, and Ms. 

27 Tregay about some elections over the years, and Mr. Alkhatib in Hamtramck, if there had been 

28 federal examiners present during those elections? Mr. Ritchie. 

29 MR. RITCHIE: Thank you, Mr. Chairman. WeVe in the middle of a broad community- 

30 wide conversation on the language question because the provisions of the Help America Vote 

3 1 Act, which are mostly being viewed on the question of enabling disabled Minnesotans from 

32 voting, bring the possibility of some other options for languages. 

33 And I’m meeting with the county auditor in Blue Earth; it’s a county fairly nearby. And 

34 the possibility that one of the machines they’re looking at could handle up to 21anguages was a 

35 very important point to her. So it seems to me that the problems and challenges that we are 

36 seeing in our schools and in our courts and our hospitals, that kind of thing, is generating a 

37 conversation, and that conversation is mostly informal and not necessarily led or guided by a 

38 civil rights perspective but it is kind of a problem-solving perspective. And, and I think we 

39 would - could find expertise in other community institutions to help think us through this 

40 problem. But that being said, the very rapid nature of this change. So, for example, Minnesota 

41 was one of the sites where the CIA relocated former allies from Southeast Asia. So we have a 

42 very large and now politically active Hmong population. Two elected representatives, fantastic 

43 community involvement. But that was a very rapid change. Our Center for Victims of Torture, 

44 which is a treatment center here, was a first stop for many coming from Ethiopia, from East 

45 Africa as treatment — a clinic for treatment. But that center then touched off a real joining by 

46 families to — the estimates now, we’re somewhere in the 100,000 range of Somalia, Ethiopia, 
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1 Eritrya, Aromo, and a very, very rapid expansion in that community. Our expansion of 

2 immigrants from Central America during the time of the wars, particularly when it was the most 

3 violent, Minnesota had a reputation as a sanctuary, that was a commonly used term, and so there 

4 was an attraction. All of these immigrations happened very rapidly. And it’s in the rapid nature of 

5 them that things happened. 

6 While we’re struggling to figure out about perhaps the mechanics of voting and 

7 languages, we also note and former Vice President Mondale’s institute at the university did a 

8 two-year long study of cultural values in Minnesota, especially looking at exurban areas. Very 

9 disturbing trends in antiimmigrant feeling often linked to the rapidity of the change. And so we 

1 0 are noting that other problems we will - we will be facing other problems in addition to just 

1 1 language logistics because of the speed of this change that we, as a community, have to get ahold 

12 of So I think it’s not a very commonly discussed subject. And I think we’re a state that maybe 

13 doesn’t talk about all these things. But 1 think underneath in many institutions, language and 

14 other issues linked to immigration and the speed of social change is now coming to the fore. It’s 

1 5 being tackled in a courtroom or in an emergency room, in a high school classroom. It’s being 

1 6 tackled at the front line first. 

17 It is being looked at by election officials who have a job to do, but I think our political 

1 8 scientists and our political leaders feel it much more in its more darker elements, and they are 

1 9 eoncemed about what this will do to our whole community. So somewhere in this process, the 

20 extension and perhaps enhancement of the Voting Rights Act could play a role in trying to give a 

2 1 more positive and some leadership to this question, but it also could be manipulated as a kind of 

22 a tool or a club or something like that and kind of inflame some of these issues. So I don't think 

23 we have our solutions here yet, but I think our community is in conversation about them. 

24 

25 And I would, you know, appreciate an opportunity over time to forward to you, for 

26 example, the study that Vice President Mondale prepared which I think raises some serious 

27 questions about our future, but also some of the creative solutions that some of our counties are 

28 approaching right now on the language question. And 111 try to do that very rapidly because I 

29 know you’re working on this right now. 

30 CHAIRMAN LANN LEE: Well, I wonder, was Hamtramck one of these communities 

3 1 that saw a rapid demographic change? 

32 MR. ALKHATIB: Actually the wave of immigration that began in the - after the change 

33 of the immigration law in the ’60s actually led to a different kind of immigration to this country. 

34 And the new immigrants were not, definitely not European, not Polish and they are different 

35 languages. 

36 And many of them live in communities where actually they -- the, the fact that most 

37 Hamtranck people in the community like them who run restaurants and gas stations and things of 

38 this nature makes them less able to learn the language, actually. And, in fact, living in an ethnic 

39 community makes them unable to leam the language, and therefore when they go to vote, they 

40 don’t have the language ability to understand. 

41 CHAIRMAN LANN LEE; Sort of like the reservations. 

42 MR. ALKHATIB: I wouldnf call it the reservation. 

43 CHAIRMAN LANN LEE: I meant Native Americans. 

44 MR. ALKHATIB: They, they live there because the new immigrants, they donf know the 

45 country too well. They come from the same village, so they think then they get help if they need 

46 help and things of this nature. 
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1 CHAIRMAN LANN LEE: I just wanted to follow up on something you talked about, Mr. 

2 Ritchie, talking about what the local election officials need. 

3 Is there a role - is there need for technical assistance and grants and things of that kind, 

4 because in a time of rapid change, of course, you have to, I think your budget doesnU go up, 

5 necessarily. So maybe you could address that since it sounds like you've been in contact with a 

6 lot of local election officials. 

7 MR. RITCHIE: Yes, and I will only preface my comments by saying that I am finding 

8 that township election officials, the city and the county election officials are an unbelievably 

9 positive problem-solving force. And mechanisms that you might have to be in touch with them 

10 directly would be, I think, very valuable, because they are - you know, they’re actually the 

1 1 people who run elections in the country. And I have had the opportunity to meet with a number 

12 of them and our statewide association, in fact, is meeting next week. And so we’ve been in 

13 conversations about some workshops about the question of assistance and leadership and 

14 direction on this question. They are being driven almost exclusively by the disability provisions 

15 of the Help America Vote Act. This is the big thing coming down on them. There’s quite a bit 

1 6 of federal dollars for some things like equipment purchases, but that doesnf answer the questions 

17 of voting in a place that doesn’t have electricity or doesn’t have heat or if you have 50 voters, 

1 8 how can you afford to reprogram and on and on and on. And so there’s kind of a huge flood of 

1 9 money going to come out for equipment, but there isn't a future that explains how that equipment 

20 will be handled. 

2 1 And our state has been cutting back local government aid, and in the case of a county I 

22 was at last week, 50 percent. And the money for elections is generally coming out of the general 

23 budget, so there’s that crunch. Now, the leadership part is the most interesting to me because if 

24 you can just like hold your breath long enough and look at it, the imposition of some of the 

25 requirements around machinery available for disabled voters does create the possibility of 

26 language - addressing some language issue. That doesn’t give you electricity or heat or money in 

27 the budget, but it gives you a different thing. The second thing is that it raises fundamentally the 

28 question of access to voting. Now, you know, that could be a topic of very little interest to most 

29 people, but frankly, the 2000 election, the 2004 election and some of the problems weVe had 

30 here has raised public interest and public concern about these questions. So we have an 

3 1 opportunity when - it’s, perhaps an unfortunate coincidence, but in any case, we now have a 

32 higher public awareness that it does matter who is running the elections. It does matter who’s 

33 sitting in the judge’s chair or the challenger’s. 

34 So leadership that might come from a national level, governmental or nongovernmental 

35 organizations or civil rights organizations that say, look, HAVA creates a lot of trouble, it also 

36 creates some opportunities, let’s try to put that together into something that we might tackle. 

37 Because it may be that there’s a different kind of trigger that if counties have certain kind of 

38 language demographics right now and in the near future, they get assistance to get the kind of 

39 equipment and the kind of support that makes handling those language challenges actually 

40 possible. Because you could just have a court order that says, the county, you got to provide 

4 1 these things in X number of languages. That’s one way to do it. But another way to do it is say, 

42 hey, you have this HAVA requirement. You’re going to have to replace all of your equipment. 

43 Here’s a way we can help you with some information, technical assistance and maybe a little bit 

44 of money to be able to get the equipment that can give you 20 languages. 

45 I was in a county just south of here, Austin, which is famous for Spam and the Hormel 

46 Company. Half of its manufacturing base is now all from more or less three villages from 
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1 Mohaka. They have to change completely because they vote by paper ballot, except in the city. 

2 And so now they have this opportunity. In fact, a very innovative county auditor asked me what I 

3 thought - just, I mean, I was talking to him getting his information — what I thought about one 

4 particular machine. And he said, "I like it because it could give me the language thing I need.” 

5 So it means that they are thinking about this If theyVe asking somebody like me who’s not an 

6 expert in any way. So that says theyVe open to leadership, would like real information, and are 

7 ready to make changes if what change required can be made available to them. So I would urge 

8 you to be in touch with that level of election official because I think often folks might talk to 

9 secretaries of state. But who really runs elections are township officials, city clerks and county 

10 auditors. 

1 1 CHAIRMAN LANN LEE: Well, actually, I wanted to thank you for reminding us of the 

12 importance of townships and some of the smaller entities. We usually think of state, county and 

1 3 city elections but, you know, I think all the testimony has actually been about elections below 

14 that level. Of course, weTe talking about the city of Chicago - 

15 MR. RITCHIE: Yes. 

16 CHAIRMAN LANN LEE: -- which has its own world. But I had asked this question 

1 7 about the utility of federal examiners, and I wonder if in the kind of incidents you were testifying 

1 8 about whether federal examiners would have made a difference. 

19 MS. TREGAY: Let me just say in Chicago in 2000, we lost more votes than Florida. We 

20 were not on the air. Nobody knew how many votes we lost. And it was the same kind of situation 

21 in Florida where people voted for the wrong people because the ballots are so close to the names 

22 and numbers. But what is really cmcial is we had an application that people had to fill out, and 

23 if you didn’t fill it out correctly, they didnf count your ballot. And we had a lot of those. Over 20 

24 percent of the people didn’t fill out the application correctly. The application should not have 

25 been that hard. 

26 CHAIRMAN LANN LEE: So what was the disqualification range in, let’s say, in the 

27 African-American population? 

28 MS. TREGAY; It was over 20 percent for just the applications. But then there were other 

29 reasons why they weren’t allowed to vote. And supposedly when it comes up again, theyVe 

30 supposed to have it much easier. But this thing that you all have put out that says you have to 

3 1 have a driver’s license, everybody doesnt have a driver’s license. And it’s not because they Ve 

32 suspended, it’s because they can’t afford a car. So - 

33 MR. ROGERS: What are you suggesting on that? Forgive me, Mr. Chairman. What are 

34 you suggesting? People clearly have to have some form of identification to make sure the state - 

35 - 

36 MS. TREGAY: Then you need to get a state ID down here. 

37 MR. ROGERS: A state ID would be appropriate, you’re suggesting? 

38 MS. TREGAY : It’s the same — you get it the same place you get your driver’s license. 

39 MR. ROGERS: Absolutely. YouVe not suggesting that an individual ought to not have 

40 identification. 

41 MS. TREGAY: No. 

42 MR. ROGERS; You fe just simply saying that the driver’s license issue, to require a 

43 driver’s license as opposed to — 

44 MS. TREGAY: Right. 

45 MR. ROGERS: - another form of state-issued ID. 
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1 MS. TREGAY : You know what? IVe been fighting with the board of elections all my life 

2 about the social security number, and they’ve now gone to four. But people, anybody who’s had 

3 trouble - my daughter had $100,000 when someone stole her wallet and they had her social 

4 security number and they opened up bank accounts. And there’s so much that goes on. I mean, 

5 it even happened to me. Somebody got ahold of one of my checks and had them printed. What 

6 we have to - you cant use a social security number for identification. I think the driver’s license 

7 is okay, but everybody can get a state ID. So I mean, I think this is just making it very hard on 

8 people like me who do voter registration, and on people that wont give you their social security 

9 number and dont have a driver’s license. 

10 CHAIRMAN LANN LEE; Any of the other panelists want to address the question about 

1 1 being examined? 

12 MR. ALKHATIB: My understanding is in Hamtramck, for a number of years monitors 

1 3 were sent to watch the election and -- 

14 CHAIRMAN LANN LEE; This is after the - 

15 MR. ALKHATIB; — after the 1999 election. And actually, the city entered into a consent 

1 6 agreement with the Department of Justice that ended in June 2004. Dn not sure how much 

1 7 increase in turnout occurred because of this intervention, but from my involvement in the 

1 8 community, I know that it increased confidence in the process. And the monitors assured people 

1 9 that they would be able to exercise their right to vote without anybody harassing them. 

20 

2 1 CHAIRMAN LANN LEE; Okay. lYn sorry to monopolize the time. 

22 Ms. Meeks. 

23 MS. MEEKS; All my questions were answered. 

24 MR. CHANDLER; Just one question for Mr. Ritchie. Did I understand you earlier when 

25 talking about the problems, for example, of the Hmong, to be suggesting 203 coverage of all or 

26 parts of the state of Mirmesota? 

27 MR. RITCHIE; Your presence here has touched off a lot of conversations. And my 

28 testimony today was the subject of many, many people’s inputs, and it has now generated a 

29 question about would Minnesota want to try to agitate in some way or how would the trigger 

30 mechanism work. And, you know, so far I can’t say there’s a consensus because there are 

3 1 perceived negative aspects to it. But what has happened is people are saying, we now have to 

32 talk about the language elements of voting and start to put forward some suggestion and we 

33 need to do it right now. 

34 And so - I mean, this is, you know, maybe not relevant to your national work, but your 

35 presence touches off conversation that then gets to real problems. The language one happens to 

36 be one that we are tackling. The problem with the challengers we had to tackle through state law. 

37 Maybe there’s something in state law that we will do about the languages. But I would say for 

38 the moment right now, we are in kind of the discovery stage of what our - I started asking 

39 school districts about langirages. And I thought maybe they would say there was a dozen 

40 languages, and Anoka-Hennepin said there were 4or 43 languages. So like that’s a whole other 

41 level, like do we need to look at machines that might handle 100 languages instead of 20. So 1 

42 don’t think we have dealt - dug deep enough into our own situation to know what might be a 

43 proper solution. But we now know that we have a window, and we should address it in a very 

44 affirmative way. And we need to also be paying attention to how the reauthorization might have 

45 components that might trigger certain things. 
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1 And then the final question is, is there another approach where we got more leadership, 

2 perhaps money, but leadership and technical assistance from a more national perspective that 

3 could help us. Because, you know, we’re not — I mean, San Francisco in California has 

4 tremendous experience with multiple languages and elections. I had lived there for 10 years. 

5 And it might drive people crazy, but there’s many languages available. We need probably 

6 expertise from other places first, and then the conversation in the civil rights communities and 

7 others might lead us to say, we need some more federal intervention. 

8 You know, it’s perhaps - on the question of would more federal monitors have made a 

9 difference here, we, we need to know more about what happens in more isolated, rural 

1 0 communities. Our reservations, our Native Americans are half in the city but half in very isolated 

1 1 places. I think we don’t know enough that there may be some situations. But what is changing is 

1 2 that our particularly East African coimnunity and our Central American community are now 

1 3 dispersing in rural areas. I don’t think we know exactly what, what the future is, but we need to 

14 deal with the problem at home first, and then if — in the future we need to pay attention to that 

15 as a potential option for us. 

16 But your presence and this reauthorization, I really appreciated that comment. Perhaps it 

17 was Reverend Jackson who said, "By having a reauthorization every X number of years, this 

18 conversation takes place." And 1 will only say in Minnesota your coming here has really opened 

1 9 up conversation that I think will have a very positive outcome at our own level very directly right 

20 here in this state. 

2 1 CHAIRMAN LANN LEE: Well,I want to thank all of the panelists for their insightful 

22 testimony. I think it’s been very helpful, and we welcome all of your offers to give further 

23 documents. It’s also my pleasure to announce that we will have lunch now, and we have about 

24 45 minutes. There’s lunch in the Seattle Room, which is accessible through the back door. We 

25 will start again promptly at 2:00 with the second panel. In the second panel will be the Honorable 

26 Michael Murphy, Jorge Sanchez, Ellen Katz, Gwen Carr and Elona Street Stweart. So we hope 

27 the panelists will be in their chairs at 2:00. Thank you very much. 

28 (A lunch recess was taken.) 

29 CHAIRMAN LANN LEE: Okay, weVe now ready to begin our second panel. And what 

30 weVe going to do is run through the second panelists. I don’t believe we have any congressional 

3 1 testimony coming from afar. So well begin with the Honorable Michael C. Murphy. Mr. 

32 Murphy is the state representative for the 68th House District representing the greater Lancing 

33 area. Prior to being elected to the Michigan House of Representatives, he was the president of 

34 Lansing City Council. And last, but not least, he’s the pastor and founder of the St. Stephen’s 

35 Community Church, United Church of Christ in Lancing. Welcome - 

36 MR. MURPHY: Thank you, Mr. Chairman, 

37 CHAIRMAN LANN LEE: — Representative Murphy, 

38 MR. MURPHY : Thank you very much for this opportunity to come before you and the 

39 Commission to make some brief remarks. Being an ordained minister, I don’t want to take too 

40 long because I know I have several others who want to speak as well. But again, I thank you for 

41 this opportunity. I come as chair of the Michigan Legislative Black Caucus, which is a 22- 

42 member legislative caucus in the Michigan legislature. 

43 The Legislative Black Caucus was founded in the early 70s to be a voice and to advocate 

44 for African- Americans living in Michigan, especially coming out of the late ’60s with the Detroit 

45 riots. It was at a time when people like Coleman Young, the late Coleman Young, the former 

46 mayor of Detroit, was involved in the Michigan senate. 
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2 And our caucus comes from all across Michigan. Twenty years ago there was a time when 

3 mostly all the members were from Detroit. Now the Legislative Black Caucus comes not only 

4 from Detroit but from Pontiac, Flint, Saginaw, Lancing, Port Huron and Kalamazoo. 

5 When you think about Michigan and you think about where the African-American 

6 population is in Michigan, 1 like to talk about the three Is: 1-75, 1-96 and 1-94. When you go 

7 down from Detroit to Saginaw along 1-75 you come to Pontiac, you come to Flint, you come to 

8 Saginaw. When you do 1-94, you come to Arm Arbor, Jackson, Battle Creek, Kalamazoo and 

9 Benton Harbor to the far west. When you talk about 1-96 from Detroit, you’re talking about 

10 Lansing, Grand Rapids, Muskegon Heights and Muskegon. So that’s where the African- 

1 1 American population is concentrated along those particular thoroughfares. 

12 Among our issues as a caucus, certainly election reform is on our agenda, although 

1 3 insurance and homeowner insurance reform is a big issue in Michigan when you talk about 

14 redlining. Certainly education and - education, access to health and jobs. Michigan, just as a 

1 5 way of some context, is probably one of the most segregated states in the nation. And I say that 

16 not out of - to be putting that out there lightly, but a recent report shows that five of the 10 most 

1 7 segregated cities are located in Michigan. That’s something I’m not proud of, but that speaks to 

1 8 what Michigan, where we are today as a state. 

1 9 It’s a Great Lakes state, it’s a beautiful state, but yet cities are segregated and there’s no 

20 indication that that is changing. Just to give you an idea about Michigan, it was said earlier 

21 about how some things are being used today. We have what is called the Michigan Civil Rights 

22 Initiative, which is not really a civil rights initiative, but is an effort to turn the hands of the clock 

23 back by eliminating affirmative action in the state of Michigan. A very controversial issue, one 

24 that the State Board of Canvasses earlier this week refused to take up because of the allegation 

25 that people were tricked into signing a ballot petition. 

26 When you hear Michigan Civil Rights Initiative, you think of something positive and 

27 favorable, but it’s not. And so it’s an ongoing issue in the state of Michigan, and more than likely, 

28 it will be on the 2006 ballot. In the report it states, when you look at Michigan, that there are 

29 certain - Allegan County, that location, that locality was not in compliance with the Voting 

30 Rights Act, I believe Section 203. And also it was said earlier about Hamtramck. Buena Vista, 

31 which is in Saginaw County, is also a locality that is under the Voting Rights Act, In 2002, in 

32 my second term as a legislator, we were presented with legislation that would put on the ballot 

33 before Michigan voters what is called the voter identification proposal that would outlaw straight 

34 party voting. And that measure was defeated. 

35 But what that measure would have done essentially would have not only eliminated 

36 straight party voting, but also would have required voters who did not - whose names did not 

37 appear on their precinct registration list to show a photo identification. 

38 During the 2004 election, there were problems, long lines in Detroit and other cities, 

39 denial of provisional ballots. Leading up to that election last year, we had one of our former 

40 legislators who made the comment in the Detroit media that we must suppress the Detroit vote. 

41 That controversial comment made its way all the way to the New York Times. And this 

42 legislator, who was a Republican, denied that it was racially motivated, but it was the buzzword 

43 to keep African-American votes, especially in Detroit, at a minimum and to discourage that. That 

44 was an issue during that time. There were misleading phone calls made to voters in Detroit, 

45 Flint, Pontiac saying that they wouldnlt be able to vote at a particular site. There was an incident 
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1 with the secretary of state’s office putting out a flier that said that people could no longer register 

2 to vote because the time had passed, which was not true. 

3 Voter intimidation, off-duty police officers at the polls, particularly in Afncan-American 

4 and Hispanic precincts, is something that happens just about every national election in 

5 Michigan, and it’s something that our caucus wants to address and remove those type of barriers. 

6 In closing, let me just say that our caucus is working to remove direct and indirect barriers, and 

7 certainly we want to see the Voting Rights Act reauthorized. In April, we issued a resolution 

8 that is still pending in the Michigan legislature that would go to congressional delegation 

9 members, as well as Senators Levin and Stabenow to make sure that they support the Voting 

10 Rights reauthorization. 

1 1 We are working to make sure to have no reason to have absentee ballots upon request. 

12 WeVe working on other election reforms, such as on-the-spot registration. One of the efforts 

1 3 coalition - our caucus is involved with and one that I think is so important is coalition building. 

14 We’re trying to get our resolution passed in a bipartisan way. We’re working with 

1 5 Rainbow/PUSH and NAACP, the National Caucus of Black State Legislators, as well as the 

16 National Caucus of Hispanic State Legislators, faith-based organizations, as well as 

1 7 neighborhood groups. 

18 We are promoting within the schools. We met recently with our school superintendent of 

1 9 Michigan schools, as well as the Michigan State Bar Association and the Educators Association 

20 to begin having more about the Voting Rights Act of 1965 taught in the curriculum in our 

2 1 schools to bring awareness to our young people. 

22 This and other items that we are seeking to promote in Michigan but we encourage you. 

23 This needs to be reauthorized and we commend the work that youVe doing, and certainly hope 

24 that when your report comes out, it will be a strong report and one that the Congress would act 

25 speedily. Thank you, Mr. Chair, and commission. 

26 CHAIRMAN LANN LEE: Thank you. Representative Murphy. Our next speaker is 

27 Maggie Kazel, an activist from Duluth, Minnesota, a psychology instructor. She writes grants for 

28 the Fond du Lac Community College and has worked for Winona LaDuke, and co-founded the 

29 White Earth Community Resource Alliance to build safety education awareness for American 

30 Indian women and girls. And last year she ran the Voter Education Program as public policy 

31 coordinator for Community Action Duluth. Welcome, Ms. Kazel. 

32 MS. KAZEL: Thank you. 

33 CHAIRMAN LANN LEE: Have I mispronounced your name, by the way? 

34 MS. KAZEL: You got it right. And thanks to Jorge Sanchez. I have a long drive ahead of 

35 me and he switched places with me. Thank you. 

36 CHAIRMAN LANN LEE: We appreciate your coming all this way. 

37 MS. KAZEL: First to give you a sense of how I view things, I’m not from here. I did — I 

38 was bom in the Midwest. However, I spent many years outside of northern Virginia in North 

39 Carolina and in South Carolina. And then I moved here in 1 975. 1 stayed in the Twin Cities for 

40 23 years, and then I moved up north for the last 10. When I moved here in 1974, 1 was shocked. 

41 On my first day here I saw only one African-American person. I was amazed, I, I had no idea. I 

42 had chosen to come here for college and for the arts. And my response to that was to raise 

43 money for the Children’s Defense Fund with the Southern Poverty Law Center because it was — 

44 it was just jarring to live in this enviromnent after coming from the East Coast and the South. 

45 And 1 Ve continued to find that that’s trae, especially as 1 move north. It’s geographically 

46 isolated. Up north, we used to have more influx of different cultures when the shipping industry 
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1 was with us. It no longer - it’s just dwindled to just about nothing. And you take that with the 

2 economic depression of the region I come from now in Duluth, and that economic tension is, 

3 makes the racial tensions that much greater right now. So last year I was working with a 

4 coalition of Get-Out-The-Vote groups in Duluth, and I kept saying, you know, what I’m hearing 

5 is that weVe going to get challengers, weVe going to have a tough time at the polls, and people 

6 didn't believe me. 1 said, "You know, this is what I’m hearing." And they literally said, "No, it 

7 not going to happen, it’s not going to happen here." And so what we tried to do was a few of us 

8 was organized amongst themselves to make sure that the four neighborhoods we were most 

9 concerned about had some people ready to vouch. We still didnf have enough. It was devastating 

10 what happened at our polls. And right up to the last three days before the election, the secretary 

1 1 of state kept changing her mind, basically, about tribal IDs, which just threw us into a tailspin. 

12 You know, we put out one thing and we’d blanket the neighborhood, an amazing number of 

1 3 hours that we would spend trying to say, don It worry about it, you know, bring this. 

14 And the next week, wait a minute, okay, bring that tribal ID, but also if you’ve got a 

1 5 utility bill. I mean, we, we just kept running back and forth. It was horrible. That was a huge 

16 problem. In the 10 years I lived there and voted there. I’d never seen this many people of color 

1 7 come to the polls. It was a sea of white up until this last election literally. And so there was 

1 8 tension in our polls like you wouldnTt believe in places. 

19 Our city has received a lot of recognition in the last few years for a monument to 

20 lynching victims, the Clayton, Jackson, McGee Memorial. So you would think that with that 

21 kind of awareness that we would have more going on. We really don’t. There’s just sort of this 

22 lethargy in the sense that it will be fine, it will be fine. It really wasn’t. And 111 read for you what 

23 I gave to the state legislator on March 2 1 st. On November 2nd, I witnessed several acts of voter 

24 discouragement and harassment. I also witnessed a very calm, prepared Native American by the 

25 name of Michael Sayers, who hopefully youll hear from later today, as he endured tense 

26 examination and cross-examination of his people as to their right to vote. Michael had 

27 registered hundreds of natives all through our city in the months prior to the election. On the day 

28 of election, he gave rides to and from the polls, several times observing, as I did, his people 

29 being questioned vigorously and relentlessly over and over. At the Duluth Public Library 

30 downtown branch, it was common to see all people of color experience an unusually high level 

3 1 of questioning by judges and mostly by challengers. The effect was chilling. Many were turned 

32 away and many more witnessing this decided to avoid being grilled, opting to relinquish their 

33 right to vote. Several people broke down in tears as they were questioned, leaving with looks on 

34 their faces of shame and humiliation. 

35 At the downtown Duluth Public Library where I personally have voted the last nine 

36 years, my worst fears regarding challenger behavior came tme. One set of challengers were 

37 almost zealot like in their mission. They looked a great deal alike, all Caucasians wearing 

38 business suits and trench coats and all carrying cell phones. When questioned as to where they 

39 came from, three of them identified as attorneys from the D.C. metro area, northern Virginia to 

40 be specific. 

41 We decided to go up and ask them, "Where are you from?" And they said they had been in 

42 our city for a week getting ready for this election and paid. These folks stood out very obviously 

43 and made a point of walking all of the site frequently. It felt to be intimidating, like soldiers 

44 guarding a site. Four separate times at this polling site I served as a voucher, and alt four times I 

45 went through a challenge. On the last challenge, I clearly irritated one party’s challenger beyond 

46 her tolerance level. She repeatedly announced her challenge until several election judges 
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1 reminded her that I had worked as a family advocate for nearly a decade and knew many people 

2 from all walks of life. 1 knew very well the stakes attached to my oath, but the fine amount of 

3 $10,000 was loudly announced as 1 signed my name, as was the felonious nature of my possible 

4 crime. This particular challenger then flipped open her cell phone and basically called in an 

5 alarm to her party. Within 20 minutes a group of about 30 to 40 people raucously assembled 

6 outside of our library. Their presence, their yelling and their posters posed such an intimidating, 

7 harassing presence that the librarians were forced to call the police. The demonstrators were 

8 also blocking the polling site entrance. 1 had a teenager with me. We left by the back entrance 

9 because she was fiightened. I explained to her that the fear she was experiencing was similar to 

1 0 that of the people now afraid to enter the polling site. I also explained to her that this was 

1 1 democracy being thwarted. And then we discussed the McCarthy era and how similar it was to 

12 the menacing tone and presence of certain challengers at our polling place. 

1 3 When 1 gave this testimony to our state legislature, they questioned me vigorously, and 

14 then decided to add the amendment asking that we make a law saying we cant have challengers 

1 5 from out of state, they at least have to live with us, which 1 think is fair. And it hadnt occurred 

16 to us. 1 mean, you know, when you're experiencing it, it hadnt occurred to us to say, you know, 

1 7 why you here from wherever you came from. But the first person to walk up and ask somebody 

1 8 was a Moose Lake prison guard, and he decided he was just going to go ask them because he 

1 9 wasnt intimidated by them and many of us were. 

20 Also to note, women from a battered women’s shelter. We had a whole group that had to 

21 leave because they couldnt prove where they live. They didnt want to say where they lived, so 

22 they had to go back to the shelter and then come back again. And what 1 will term loosely white 

23 trash, people who were poor and who were dressed not in middle class clothes were also 

24 challenged vigorously. I mean, this was really well organized. And one thing 1 noted when we 

25 came down to the state legislature, someone had done their homework and found that in 1930s in 

26 our state the voters’ ballots reflected 26 languages. So we do have a history of having done it 

27 right. But my concern is that we - of those three provisions that we really need observers at our 

28 polls. Thank you. 

29 CHAIRMAN LANN LEE: Well, thank you very much, Ms. Kazel. Because Ms. Kazel 

30 has to leave early, if there are any questions from commissioners, we should ask them now. Ms. 

3 1 Kazel has an arduous drive back home. Go ahead Ms. Meeks. 

32 MS. MEEKS: What percent in that area is Native American? 

33 MS. KAZEL: The registered percent is about percent. I think it’s higher because the 

34 population moves frequently. And the ways that we document don’t always reflect the actual 

35 population. There are two - well, there are really three neighborhoods: Lincoln Park, the 

36 neighborhood 1 live in. Hillside, and a little bit on the east side that are all native neighborhoods. 

37 And it’s - I'm sure it’s higher, lYn sure it’s probably 5 percent. 

38 MS. MEEKS: Do you know what percent of those turned out? 

39 MS. KAZEL: Turned down? 

40 MS. MEEKS: Turned out. 

41 MS. KAZEL: Oh, turned out. Michael would have that. I know that he registered between 

42 three and 400 Native Americans, but 1 dont know the percent. 

43 MR. ROGERS: This problem that you’re talking about -- excuse me, Mr. Chair. The 

44 problem that youVe talking about is largely a problem among new voters and not necessarily 

45 voters who have had a history of voting? 

46 MS. KAZEL: The problem is — 
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1 MR. ROGERS: The people that you were seeking to get to the polls? 

2 MS. KAZEL: The new voters should have been old voters. The problem is the entrenched 

3 racism of Duluth and the economic tension. What I think happened is that the economic tension 

4 and the fact that we — our town has always voted one way strongly the last — 

5 MR. ROGERS: "One way" being which way? 

6 MS. KAZEL: Democratic. That what happened was outsiders were contacted saying, this 

7 is a target spot. We need to really target this town. And we, we really took the hit. WeVe never 

8 had a good push to get the native vote out. WeVe never had a good — there is NAACP work in 

9 our town to get the African-American vote out, but it’s not been strong. And then this last year 

10 was unprecedented, the amount of effort that went into it. They should have been recruited years 

1 1 ago to vote, but it’s that type area. 

12 What most people think of and what 1 see in the United States is that they think of the 

1 3 South as the place that’s the most difficult place to live if you’re a person of color. 

14 Living up north, my daughter’s half Anishnabe. Her grandmother was killed walking 

1 5 home from work one night just because that was — that’s sport up there at night. And it’s just a 

1 6 common sport to amuse yourself, is to open your door as you’re driving past an Indian and that’s 

17 how she was killed. It’s, it’s really just geographically isolated, and bad economy fuels the 

18 racism. 

19 MR. ROGERS : So you’d describe it purely as a problem of racism, in and of itself, 

20 essentially whites and their racism towards Native Americans - 

21 MS. KAZEL: 1 think it was ~ 

22 MR. ROGERS: — which cause these problems here. 

23 MS. KAZEL: Yes. It was bad enough to begin. And then you add casino moneys coming 

24 in and the economic tension of the fact that we’re economically depressed, and, and it’s fueled it. 

25 It’s just really tense. 

26 MR. ROGERS: Were there ever any complaints made to the US Civil Rights 

27 Commission about this? 

28 MS. KAZEL: None that lin aware of, no. 

29 MR. ROGERS: Was the state attorney general ever involved in this process at all? 

30 MS. KAZEL: We tried to contact the attorney general, and we didn't get any feedback 

3 1 through any office, the Community Action Agency. 

32 CHAIRMAN LANN LEE: Just to get the background, what is the racial mix in Duluth? 

33 MS. KAZEL: We have, it’s at least - predominantly Caucasian. WeVe talking probably 

34 9percent and it’s really high. And of that, we have in the last five years a new African-American 

35 population that’s moving in. We lost a Hmong population due to the AFDC law changes. They 

36 all moved back to the cities and it just became horrible to live there. And we’ve always had a 

37 strong Indian population for up north; it remains strong. Like 1 would say on the rolls it’s percent. 

38 I would say its probably more like 5 percent. 

39 CHAIRMAN LANN LEE: Any other questions? Commissioner Davidson. 

40 MR. DAVIDSON: Ms. Kazel, you read to us from the statement that you read to the 

41 legislature. 

42 MS. KAZEL: Yes. 

43 MR. DAVIDSON: Was that the entirety of your statement that you read to us or are 

44 there portions of it that you read to the legislature that we donV have access to? 

45 MS. KAZEL: No, 1 read you the entire testimony. 
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1 MR, DAVIDSON: And am I correct in understanding you to say that as a result of your 

2 appearing — at least partly as a result of your appearing that a law was passed - 

3 MS, KAZEL: Yes, 

4 MR, DAVIDSON: - by the legislature? 

5 MS, KAZEL: Well, Ifn sorry, it’s still being debated. It’s on, it’s on the books. It’s - it’s 

6 not on the books, it’s in process, 

7 MR, DAVIDSON: Okay, 

8 MS, KAZEL: Yes, 

9 MR, DAVIDSON: Thank you, 

10 MS, MEEKS: Can I just ask? 

1 1 CHAIRMAN LANN LEE: Go ahead. 

12 MS. MEEKS: So challengers, lYn not — they can challenge whether that person is who 

1 3 they say they are - 

14 MS. KAZEL: Yes. 

15 MS. MEEKS: - is that it? 

16 MS. KAZEL: Yes. And they can challenge the voucher as to - 1 was Just told that I was 

1 7 lying. And I live in the poorest neighborhood. I’ve lived there nine years. And I Ve worked in 

1 8 my neighborhood for nine years. And I just said, "You know, I do know all these people and they 

1 9 all know me." I, I got really grilled because I forgot one lady’s last name. It was like, wow, you 

20 know, I’m sorry. You know, Itn getting premenopausal here, I have these moments, I can't get 

2 1 always get the name. 

22 But by the third challenge, you know, the judges had started checking around to make 

23 sure that I was who I said I was. And then the fourth challenge, they did turn to the challenger 

24 and said, "She does know what she’s talking about." 

25 MR. ROGERS: Mr. Chairman - 

26 CHAIRMAN LANN LEE: Sure. 

27 MR. ROGERS: - I wanted to get one factual clarification, if I can. What’s so important 

28 about the Voting Rights Act is to establish not just the partisan nature, sort of Republican versus 

29 Democrat stuff, but really to understand the underlying implications related to race, which is 

30 really what the Supreme Court has said, so that’s really what Dn trying to understand here. 

31 THE WITNESS: Okay. 

32 MR. ROGERS: The judges presumptively here are both Republican and Democrat, is that 

33 correct? 

34 MS. KAZEL: Yes, I would think so. I don’t know that for sure. 

35 MR. ROGERS: I’m nearly certain of the requirement that at most polling sites, the 

36 requirement is to have a judge of both parties so that you don’t have issues related to one party 

37 favoring the other. 

38 MS. KAZEL: Right. 

39 MR. ROGERS: But yet you described the problem as essentially a problem of judges as a 

40 whole, regardless of party orientation -- 

41 THE WITNESS: Judges - 

42 MR. ROGERS: - thus racism’s exercised — 

43 MS. KAZEL: Yes. 

44 MR. ROGERS: -- by both Republican and Democrat white people. 

45 MS. KAZEL: Yes. My — well, I call them the council of the silver hairs. At my public 

46 library, the same troop of little white ladies come in every year to do our deal. And I’m telling 
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1 you, I find them intimidating. They just like — you know, want the letter of the law, you know. 

2 And if you don’t have the right ID, theyte just intense. And I think, you know, it’s just the way 

3 it’s been accepted to do it. And IVn assuming theyVe bipartisan. I don’t know. But the racism is 

4 in the drinking water really thick up there, and they don’t want anybody to get out of line. So 

5 they kind of see themselves as, you know, we he going to maintain here, and they do a good job 

6 of it. 

7 CHAIRMAN LANN LEE: Jon Greenbaum also wants me to point out that the way 

8 challenges are done in each state actually differs from state to state, so this is the system that 

9 exists in Minnesota. 

10 MR. GREENBAUM: I meant poll workers. Joe, it’s not necessarily the case. Some states 

1 1 have minimum requirements about Democrats, Republicans. In some states it’s not based on 

1 2 party at all. 

13 MR. ROGERS: Okay. 

1 4 CHAIRMAN LANN LEE: Okay. Well, thank you - 

1 5 MR. LITTLE: I have one question. 

1 6 CHAIRMAN LANN LEE: Oh, excuse me. 

1 7 MR. LITTLE: Were those discrepancies reported to the department of human rights? 

18 MS. KAZEL: We wrote them up and distributed them to department of human rights, one 

19 commission that I’m forgetting the name of, and a group called NAPA, which is the group that 

20 kind of coordinated our Get-Out-The-Vote effort in Minnesota, Association of Progressive 

21 Agencies. And we’ve, we’ve been taking our testimonies anywhere we can, so I’m pretty sure it’s 

22 lodged as many places as we can find. 

23 MR. DAVIDSON: Mr. Chairman - 

24 CHAIRMAN LANN LEE: Sure. 

25 MR. DAVIDSON: - one more question. Would it be possible for you to give the 

26 commission that material that you have, the complaints that you have lodged? 

27 MS. KAZEL: Sure, yes. 

28 CHAIRMAN LANN LEE: Including the agencies that Commissioner Little mentioned. 

29 Well, thank you very much Ms. Kazel. 

30 MS. KAZEL: Thank you, 

3 1 CHAIRMAN LANN LEE: Thank you for coming. 

32 MS. KAZEL: Oh, glad to be here. 

33 CHAIRMAN LANN LEE: And have a good drive. 

34 MS. KAZEL: Thank you, 

35 CHAIRMAN LANN LEE: Our next witness is Professor Ellen D. Katz. Professor Katz 

36 teaches voting rights and elections, property law, legal history and equal protection at the 

37 University of Michigan. And prior to the University of Michigan she practiced law as a lawyer 

38 at the United States Department Environmental and Natural Resources Division in the appellate 

39 section. Professor Katz is well credentialed and has written on voting rights matters. Welcome, 

40 Professor Katz. 

41 MS, KATZ: Thank you very much. And I want to thank the Lawyers ’Committee for 

42 organizing this event, particularly Jon Greenbaum for inviting me today. I have the good fortune 

43 today to brag about my students, and I\n going to just talk briefly about a project that a group the 

44 University of Michigan law students have under way. I know some members of the commission 

45 are familiar with it or at least somewhat familiar with the project already. We call it the voting 

46 rights initiative as part of the Michigan election law project. And what the students are doing is 
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1 cataloguing every decision handed down by a federal court under Section of the Voting Rights 

2 Act 1982. And the plan is to provide as detailed a portrait of Section litigation as possible using 

3 publicly available published decisions. 

4 It’s our premise that a detailed portrait of this litigation, the core permanent provision of 

5 the statute, is essential to the discussion on reauthorization about the provisions that are actually 

6 set to expire. So I want to say a few words about sort of what, what we’re doing and then some 

7 preliminary findings that we have. And they are really preliminary, but we hope to have more 

8 complete results by September or so, and then close with just a couple thoughts about why we 

9 should care about this. As I said, weVe looking at every reported Section lawsuit that’s available 

1 0 with a published decision on LexisNexis, Westlaw and that reached what weVe calling a liability 

1 1 stage judgment, meaning that one court reached a determination that Section 2 of the statute had 

1 2 been violated or was not violated, that it got past preliminary matters. And we’re coding all the 

13 cases according to a bunch of factors. The factors the Supreme Court articulated in Thornburg 

14 versus Jingles, the so-called Jingles factors, to see whether those are met in any case. 

1 5 And then most specifically the senate factors, which were the factors the senate listed in 

16 the amendments of 198to the - to Section of the Voting Rights Act. Factors the senate said 

17 would be relevant in considering whether Section of the statute had been violated. 

1 8 And I donf want to go through all of them, but just, you know, a laundry list of factors, a 

1 9 history of discrimination that affected the rights of members of a minority group to register to 

20 vote, racially polarized voting, the use of a candidate slating process for which racial minorities 

21 were excluded, racial appeals and campaigns, nonresponsiveness of elected officials and others. 

22 And so weVe looking to see every time a federal court found the existence of one of these factors 

23 or more of these factors since 1982. 

24 Well be able to tell you trends over time. The number of these factors that were found, 

25 the number of cases that were found in the early ’80s, the mid- ’80s, the early 90s and so on, 

26 well be able to track changes. Wele looking at all 50 states, so weVe looking at jurisdictions 

27 that are covered by Section 5 and those that are not. And we hope to be able to make some 

28 comparative statements about the course of Section litigation as a consequence. WeVe also 

29 coding all the cases in terms of the minority groups that are involved, the governmental unit that 

30 is being challenged, state, local, county and so forth, and the types of practices that are - that 

3 1 have been challenged. We have some nifty technological folks working with us, so we're going 

32 to put this all together on a Web site that will be publicly available. Well have the data there, but 

33 it will also be available for interested researchers and others to search. If you want to find out 

34 how many at-large election practices were challenged in Alabama between 1988 and 1994, youll 

35 be able to do that. If you want to find out about how many cases involved African-Americans in 

36 North Dakota or somewhere else, well be able to tell you that. Was there racially polarized 

37 voting, did a finding of racially polarized voting give rise to violation or was it correlated with a 

38 violation of Section and so on, so youll be able to do your own searches as well as our 

39 information. 

40 I would have liked to give you the final results. The students have been working hard. 

41 We’re not, we're not there yet. We’ve completed the covered states, and weVe completed a few of 

42 uncovered jurisdictions or partially covered jurisdictions, and we optimistically anticipate having 

43 them all by September or October. So 1 just want to give you a couple. I donl want to bore you 

44 with numbers, but 1 just want to give you a couple of preliminary findings - or not preliminary, 

45 the findings from the covered jurisdictions only. So weVe talking about states that are wholly 

46 covered by Section 5 of the Voting Rights Act. And in those states, just a couple of numbers. 
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1 we Ve identified 133 lawsuits filed under Section 2. And of those, 93 ended with a liability 

2 determination, meaning they got past preliminary matters. And 93 lawsuits in these covered 

3 states found that Section was or was not violated. 

4 And of those are numbers -- 37 percent, 37.6 percent, in fact, found violation of Section 

5 2; found that the practice being challenged was discriminatory in result. The next statistic 111 

6 give you is very shaky because ith comparing it to the noncovered states, and we don't yet know 

7 - we don’t obviously have the universe of it. This appears to be a far higher number. The trends 

8 we’re seeing so far bear out that we’re finding many more Section violations in states that are 

9 covered by the voting - by Section 5 than elsewhere. 

10 Again, I, I pause in saying that because we haven’t counted all the other states, but in the 

1 1 noncovered states that we’ve looked at, weVe only finding — let me get the right number — 14 

12 percent rate of violation where courts have reached a judgment there. The overwhelming 

1 3 number of lawsuits we've found have been brought by black plaintiffs. Ninety, 90 percent of all 

14 the lawsuits, 97 percent of the ones have that have gone to judgment. Latino second with 14 

15 percent. The numbers don’t add up, we realize, because some suits are brought by groups 

16 together. And, in fact, in coverage jurisdictions there are no Asian- American lawsuits or 

1 7 lawsuits involving Asian-Americans that went to final judgment - went to what we’re calling a 

1 8 liability stage judgment. 

1 9 Again, just a couple of more, 1 think, interesting things that are emerging. The large - 

20 the, the majority of challenges that we’re finding in coverage jurisdictions are to local practices, 

21 not to statewide practices. That many, many more of the lawsuits challenge counties, cities, 

22 school boards, entities of that sort as opposed to statewide districting practices and the like. So 

23 we’re seeing it happen at a, at a low level, and we’re seeing that in the number of cases filed and 

24 in terms of the of ones that actually find violations. 

25 The last thing I wanted to sort of give is a little bit of the findings on the senate factors 

26 because I think these have bearing to a lot of the issues with the commission that other folks have 

27 been talking about today. And so again a few numbers, if youVe bear with me. In the 186 

28 decisions that we have identified, 104 of them have found at least one senate factor to be present. 

29 And of those 84 - and I can give the commission these pages - 84 of them found a history of 

30 discrimination in voting, the first senate factor to be present. It counted 45 percent of the cases 

3 1 that were filed. And of the cases that ultimately found a violation of Section 2, 76 percent found 

32 this history of discrimination to be present. To give you just a few of the other prominent 

33 results, racially polarized voting is found in 38 percent of the lawsuits, and 86 percent of the 

34 cases in which a violation was, in fact, found. The minority group bearing the socioeconomic 

35 effects in discrimination was found in 35 percent of the cases, but 73 percent of the cases was in 

36 which violation was found. And the last number 111 give you is the success of minority 

37 candidates in getting elected. And there we have 83 percent of the cases in which a violation is 

38 found that minority candidates are having a hindered ability to be elected. 

39 I just want to say in closing that 1 think the Section litigation provides an important lens 

40 on opportunities for political participation in the United States today. It is the permanent 

41 provision of the Act. It’s not being expired, it’s not subject to expiration. And yet looking at 

42 what’s going on, it helps us see different opportunities and sort of where problems have been 

43 identified and the sort of track record that’s been going on. I think if, if we’re thinking not just 

44 about what can be done but perhaps what ~ I’m sorry, what should be done and as well as what 

45 can be done and what the Supreme Court would ultimately uphold, I think these factors are 
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1 relevant and provide a good indicia of, of what’s going on on the ground or at least a partial 

2 portrait of it. Thank you. 

3 CHAIRMAN LANN LEE: Thank you. Our next witness is Gwen Carr. Gwen Carr 

4 directs Indian programs for the Wisconsin Department of Commerce providing advice, training, 

5 technical assistance and economic development information to Wisconsin tribes, tribal 

6 communities and American Indian entrepreneurs. Ms. Carr served as the native vote coordinator 

7 for Wisconsin during the 2004 presidential election. Welcome, Ms. Carr. 

8 MS. CARR: Thank you very much, Mr. Chairman. Thank you for having me here. Ifn 

9 very honored to be a part of this event and to appear before all of you to talk about native voting 

10 and the, the Wisconsin experience. Actually, Maggie’s testimony was very upsetting to me 

1 1 personally because I have seen that not just in Wisconsin but in other areas of the country time 

12 and time again in voting. 

1 3 To add to my introduction only for the fact of it speaks to my experience with Indians in 

14 voting, I have been involved in voter projects and voting and Native American political trainings 

1 5 and all sorts of things for a number of years and all over the country from Oklahoma to Arizona, 

16 California, North Carolina, New York, on reservation, off reservation, so I have a lot of areas of, 

1 7 you know, working with the native communities from all walks of life in city elections and 

1 8 county elections and statewide elections, presidential elections. So I have seen this inherent 

1 9 racism in native communities. That is probably the most consistent thing I have ever seen in 

20 native communities, frankly. 

21 In Wisconsin in particular, I have been in Wisconsin for about two and a half years. IVn 

22 originally from Chicago. I’m a Cayuga from the Heron Clan of New York. But I have been 

23 working in Arizona - not in Arizona, in Wisconsin for a couple of years. I get confused. I have 

24 worked in a lot of places. But when I came to Wisconsin, you know, 1, 1 come from Oklahoma 

25 where there are 39 tribes and a very substantial Indian commission, very substantial participation 

26 both in voting and just engagement with state government with the tribes. And I came to 

27 Wisconsin kind of expecting the same dynamic. 

28 And there wasnf -- there is no commission in Wisconsin. There is not a lot of formal 

29 organizational infrastructure other than the tribal governmental infrastructure in Wisconsin. 

30 There is the Great Lakes Intertribal Council which meets once a month, but it basically is a 

31 program-related organization talking about various different educational programs, economic 

32 programs, et cetera, et cetera, et cetera. It’s not anything to do with civil rights, it’s not anything 

33 to do with voting, it’s not anything to do with politics, per se, it is much more of a problematic 

34 type of gathering of tribal leaders. So there really — there’s really a vacuum in the area of 

35 Wisconsin as opposed to other - even Minnesota — as opposed to other states in regard to 

36 evidence of discrimination, lawsuits, et cetera, et cetera. And there has not been a lot of 

37 infrastructure in voting or voting rights of any sort in Wisconsin for the American Indian 

38 conununity that I could find when I got there. 

39 So I started the Wisconsin American Indian Caucus, which is basically an informational 

40 and empowerment group to teach native people the importance of voting and the importance of 

41 civic engagement and how, how it works part. 

42 I mean, that has been the extent of the work that I have done outside of my regular job 

43 within the Indian community in Wisconsin, of telling people that yes, you can vote, and, and this 

44 is how it works. 

45 I put on a number of political trainings for tribal members in various parts of the state 

46 over the past couple of years. And at first it was very sparse. I think it had six people at the first 
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1 training; the next time I had 35, which is a significant increase. And so — and the questions and 

2 the things that I heard, some of the people that would come to the trainings or come to our 

3 meetings where we would have meetings about, you know, civic engagement of all sorts looking 

4 at various different issues in Wisconsin. There have been a lot of issues in Wisconsin with 

5 gaming and the state legislature and there has been lawsuits. There’s been a lot of issues about 

6 those types of things in Wisconsin that have to do with tribes and native people. So we would 

7 meet and talk about all sorts of things. And the kinds of responses that I would get tfom the 

8 individuals that would come to these meetings reflects what Maggie has said. It’s, you know, 

9 this — Wisconsin is the land of the spear fishing issue. The northern part of Wisconsin is very 

1 0 much like what Maggie was talking about, Duluth area. 

1 1 I have actually been to the Lac du Flambeau Indian Museum. And at that museum, one of 

12 their exhibits is about the spear fishing issue, which is the treaty rights issue in the 70s in 

13 Wisconsin, and there are actually beer cans lining the walls that say "Save a fish, kill an Indian. 

14 Save two fish, kill a pregnant Indian." Those are the kind of things - that stuff is alive and well, 

1 5 unfortunately, and living in our country. Not just in Wisconsin but our country, whether it be for 

1 6 American Indians or African-Americans or Hispanics or women or Asian- Americans or Arab- 

1 7 Americans, those things, they live and breath and they affect how we, how we vote and how we 

1 8 live on a daily basis. So these are the kinds of things that I would hear from native people in 

19 Wisconsin. There was not a lot of knowledge about why it was important to vote, where you 

20 could do it, how you could do it. The mechanics of voting, there was not a lot of knowledge. And 

21 frankly, initially there was not a lot of interest. 

22 So, you know, there had — a lot of people had been able to talk of an extended period of 

23 time of voting either in their own community, have a lot of examples of things. My time has 

24 been spent in the past two and a half years in teaching and reaching Indian people about the 

25 importance of exercising their vote. Which is not Just to say that, you know, that there are not 

26 incidents of discrimination in voting in Wisconsin for Indian people. The other thing that’s 

27 important to understand with, with regard to native communities is that they don’t come forward 

28 right away and talk about what happened to them. Part of the, part of the real damage of racism 

29 and discrimination is people’s acceptance of it, that it is the natural standard operating procedure, 

30 and that it will always happen to me, therefore why bother to tell anyone about it again. And I’ve 

3 1 seen that in, in native communities, especially, especially in very isolated areas. There’s no point 

32 in telling anyone, if there is anyone to tell, because no one is going to come and help you. I 

33 mean, the dynamic of the history of this country is that the actual political and governmental 

34 infrastructure of this country that one would think to turn to has actually been the greatest 

35 depresser of American Indians out, out of anybody and everybody. It is the, the fundamental 

36 racism of this country. This country is founded on racism, and it is founded on those types of 

37 principles, and native people are the actual living, breathing witnesses to that and all else comes 

38 from there. 

39 So in - but Tm also bappy to report there is, there is an upside to what I in saying here, 

40 that we were able to design a, a Get-Out-The-Vote program for native people across the state. 

41 You know, we had - we have Itribes in, in Wisconsin. They were all involved in it. We had a 

42 tremendous amount of interest in voting, interest in the issues, interest in being part of something 

43 larger than ourselves. There was also a true sense of hope that was a very deciding factor within 

44 the 2004 elections. I can’t speak to 2000, 1 was in another state, so - but the 2004 elections really 

45 did — there was an energy about them in the native community. We had not only the statewide 

46 plan that we did, but we also ~ each individual tribe had their own native vote, Get-Out-The- 
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1 Vote type of program. And to that end, at the end of the day, we had the largest turnout of 

2 native Americans in the history of Wisconsin in 2004. We had six out of the Itribes had 100 

3 percent voter turnout when, when measured against voting age members that were enrolled in the 

4 tribe. 

5 Now, that is an amazing story. But, you know, it is, it’s an extraordinary story. It’s also a 

6 very hopeful story. It’s also a very important message to send out to native and normative people 

7 in, in, in the United States. And so one of the things that was very helpful, and I want to make 

8 this recommendation to this commission, is that Wisconsin is a same-day registration voting 

9 state. You know, I have worked in many, many states where, you know, that it is not the case. 

1 0 And the barriers to registration of various different dates and this date and that date and then they 

1 1 change the dates, it’s very confusing. And 1 mean, 1 think that uniformity in some ways is a very 

12 good things. I think that - you know, it seems to work well in Wisconsin to have same day, 

1 3 especially for new voters, especially for shaky voters, you know, never done this before, not 

14 exactly sure. Oh, it’s okay, you can do it and vote at the same time. It’s also — it’s good for 

1 5 communities for a lot of different reasons. 

16 I would recommend that that be something that realty be stressed in this — the Voting 

1 7 Rights Act. I really think that it is something that if, if states are really serious about really 

1 8 availing people of the ability to vote seriously and not just talking about it, that they seriously 

1 9 take up that particular issue and make it something that is a great facilitator to voting. So — but 

20 at the same time, we had a number of incidents. And again, it’s, it’s ironic. Because, because 

21 folks knew that I was coming to this particular thing, my phone rang a lot. Right after the 

22 election everybody was flat out tired, everybody went to sleep for three months. But my phone 

23 started to ring when folks heard that I was coming here to talk to you. And while we did have a 

24 voter protection program that was done by the Native American Bar Association, the National 

25 Congress of American Indians, we had people, local people within tribal communities and native 

26 lawyers in Wisconsin ready to do a lot of the protection program. There were - again, people 

27 didn’t tell anyone. So when they found out I was coming, I got a lot of phone calls about some of 

28 the things that happened in 2004, even given the great turnout we had. And the fact that people 

29 overcame these things this time, as opposed to just turn around and go home, says a lot for the 

30 determination of the native community in Wisconsin to have their voice heard. 

31 We have - and most of these things happened -- I’m going to generalize three or four of 

32 them. They’re in, in my testimony here. But most of these were from either early voters or first- 

33 time voters. And one of the dynamics, and you heard it from Maggie, and I fn sure you 11 hear it 

34 from native people who come before you across the country, youll hear the same story over and 

35 over again because it’s true. That most of the most severe discrimination happens tight around 

36 reservation communities. That’s the front line of racism right there. So most of the things that Ita 

37 talking about occurred right around the reservation border. 

38 And, and so -- and as other people have testified to, Indian people were told. A, the high 

39 school students around the Menominee Reservation, which is an entire county in Wisconsin, they 

40 were told that they could not vote under any circumstances. High school students that were 

41 voting age were told by school officials that they could not vote, period. And then we had other 

42 people - one of the great things, 1 think one of the greatest successes of our voter turnout 

43 program was the fact that we really did go for grassroots people who lived in the community and 

44 give them the tools and the ability to do what they do best. So there were a lot of people 

45 gathering new voters and taking them for either early voting or on election day. And a lot of the 

46 counselors around the Menominee Reservation, the Lac du Flambeau Reservation, Mole Lake 
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1 Reservation. One county clerk told about 50 people that they could vote at her home, okay? And 

2 then - that they should be there at 5:00. So they bused 50 people, 50, 55 people to this county 

3 clerk’s home 5 p.m and she never showed up. They waited for three hours. They were not leaving 

4 until they saw a person. And finally, you know, she showed up, I think, about 9:00 or so. But, 

5 you know, that, that - those are the kind of things that native people were being told. 

6 And then also that a lot of the people who had actually worked on the campaign, the 

7 Indian turnout, the Indian vote campaign, they were asked to submit lists of tribal members to 

8 county clerks and voting officials, in addition to identifying them verbally. And so - they 

9 wanted to know who the Indians were. 

1 0 And these were in communities that are, that are right on the border or right inside or, 

1 1 you know, right, right around the reservation communities where there is a lot of, you know, bad 

12 feeling, animosity and long term. I mean, weVe talking, you know, hundreds of years of racist 

1 3 attitudes about native people in particular. So the -- and I also want to just say one thing about 

14 Congresswoman Gwen Moore’s testimony. I too saw those fliers. And that is -- that was not - I, 

1 5 I heard a number of radio spots about AfHcan-Americans and voting and, and felonies and all 

1 6 sorts of - it was bizarre. It was about three or four days before election day. So I just wanted to 

17 let you know that, you know, in the course of my going out to all sorts of different communities 

1 8 on and off the reservation, I managed to, you know, come into contact with those particular - 

1 9 that particular flier in particular. 

20 So anyway, I think that that just about takes care of it. The other - the only other thing I 

2 1 wanted to talk about for one second is the tribal ID issue. Congressman Sensenbrenner, there’s a 

22 - there’s been legislation about the national ID. And a lot of the tribal leaders have been talking 

23 about the tribal ID issue. And the fact of the matter and whether - I think one of their greatest 

24 concerns is the fact that it -- that they’re looking at hooking up all of these various different lists 

25 of people with the DMV, and that is a direct abrogation of sovereignty to require tribal IDs to 

26 hook up with any other state or federal agency. So, you know, that’s - and that remains -- it 

27 remains to be seen how big of an issue that particular one will be in Wisconsin, but folks - that 

28 is one of the things that folks are talking and have been talking about over the past couple of 

29 months. So thank you very much. Thank you for giving me the time, and that’s it. 

30 CHAIRMAN LANN LEE: Thank you, Ms. Carr. With the exceptions we've made, we 

31 are holding questions until the end of the panel. So weVe going to go on to testimony of Elona 

32 Street-Stewart, who is chairwoman of the school board of St. Paul, Minnesota. And she was the 

33 first American Indian elected to the board. Ms. Street-Stewart has been very active in the Twin 

34 Cities area. She’s chair of the Twin Cities Healthy Start-American Indian Advisory Committee, 

35 the St. Paul Area Council of Churches, the Department of Indian Work. It’s a long list. But thank 

36 you very much for coming, and we look forward to your testimony, and we do have a copy of 

37 your written testimony. 

38 MS. STREET-STEWART: Well, I say miigwetch to the Lawyers’ Committee and to 

39 Andrea Speck for inviting me here today. In fact, I realize now at the end of the table, so much of 

40 the testimony that’s been previously shared with you about our American Indian community, I 

41 could reflect those same situations without regard to those at home. They will be duplicated 

42 across this nation in Indian country and in particular in communities that have border residency. 

43 MR. ROGERS: You said miigwetch? 

44 MS. STREET-STEWART: Yes, which is — thank you. 

45 MR. ROGERS: Exactly which language? 

46 MS. STREET-STEWART: Nishnawbe. 
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1 MR, ROGERS: Nishnawbe? 

2 MS. STREET-STEW ART: Uh-huh. Or we can say it a number of other languages. 

3 MR. ROGERS: All right. 

4 MS. CARR: But it is important, I think, to recognize that there are native languages still 

5 in existence and people do use them for conversation and interpretation and definition. My own 

6 work, I’m a staff person for the Presbyterian Church in addition to being on the school board. 

7 And my specific work area involves racial ethnic ministering in the six upper Midwest states. 

8 But I also, because of my work with our Indian communities, I work out in Montana on the Ft. 

9 Peck Indian Reservation, So I actually am traveling on these highways and know these 

10 communities very well. I know the size, I know the nature of their official protocol and 

1 1 absolutely can, as I said, reflect on the issues of identification and recognition and subrogation of 

12 rights. 

1 3 CHAIRMAN LANN LEE: Ms. Street-Stewart, if you could just move - donf move, you 

14 can just move the microphone closer to you. 

15 MS. STREET-STEWART: Thank you. 

16 CHAIRMAN LANN LEE: We want to catch, we want to get every word on the record. 

17 MS. STREET-STEWART: Well try it there. Maybe I can tilt it. 

1 8 CHAIRMAN LANN LEE: Good, good. 

19 MS. STREET-STEWART: Yes, I know that key sections of the Voting Rights Act of 

20 1965 are set to expire in 2007. There’s an awareness of that, because when I was in high school, I 

21 experienced the passage of the Voting Rights Act as a cause for celebration at that time, 

22 especially for the African-American community in civil rights organizations across our nation. It 

23 now appears, though, that after 135 years after the passage of the 15th amendment to the US 

24 Constitution and 40 years since the passage of the Voting Rights Act, the right to vote is not 

25 secure for those communities of people recognized by our nation’s courts to have suffered racial 

26 discriminatory actions prior to 1965. I know also that the issues that are very specific I would 

27 say come in the four Rs. It’s realignment, redesign, reclassification and race. 

28 The results of the 1 990 and the 2000 census brought a realignment of voting districts 

29 through congressional redistricting processes. For the first time, significant numbers of African- 

30 Americans and Latino officials were elected from new districts where there was sizable 

31 populations of people of color. However, since then the numbers have not been sustained or 

32 increased, nor have elections produced a horizontal widening of the diversity of candidates and 

33 elected representatives. 

34 And as you know, I can speak of that personally. I’m the first American Indian elected to 

35 a public office in Ramsey County. And in Minneapolis, while there have been other Native 

36 Americans elected to public office, we have had our first American Indian school board member 

37 just elected last year to the Minneapolis Council. The reassigned residents as citizens are not 

38 significantly aware or solicited for the strategic planning or comparative analysis of the impact of 

39 the changes on district - or from district geographical dimensions, economic transitions or the 

40 demographic variances. 

41 I’m also cognizant of the fact that there are likely to be changes of two to three judges on 

42 the Supreme Court over the next few years. And since I believe since the court has not always 

43 found in favor of minority voting rights, it’s important now to address these issues legislatively in 

44 order to accomplish fair and equitable protection of the American right to vote by its citizens. 

45 And in particular, those citizens that are American Indian, other people of color, those in poverty 

46 or those who, through injunctive relief, are eligible individuals having been previously convicted 
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1 of criminal offenses. This is very important because those situations affect our American Indian 

2 communities especially, I think it is also important to note that American Indicans have, in fact, 

3 been told that we are not eligible to vote in local elections. That has been part of, 1 think, the 

4 historical reality, that we can vote for tribal offices so that the tribal elections, which would be 

5 specific to a geographic region, are the only place that American Indians see themselves as part 

6 of an electorate. They are not seen as part of the citizen electorate of this country. 

7 So Ita going to share with you today an incident that happened in the Red Lake Nation 

8 last fall in the 2004 elections. 1 particularly share this with you because the nation has been very 

9 attentive to the needs of the Red Lake Nation recently. We know that because of the school 

1 0 shooting incident and the disaster that has occurred there. 

11 It is important also, I think, to know that there have been a number of persons who will 

1 2 have put this testimony together. The individual that actually compiled it for me is a Mr. Jamie 

1 3 Edwards and he, in fact, provided this. He’s a representative to the Mille Lacs Band of Ojibwa. 

14 He has provided this as part of a report to a committee that has been chaired by a Representative 

15 Keith Ellison here in the Twin Cities area. And so 111 just share with you what happened. 

16 Although there were several attempts to suppress Native American votes in Minnesota, what 

1 7 happened in Red Lake was the most blatant. 

1 8 The Red Lake Nation is the only closed Indian reservation in Minnesota and in theory, 

1 9 anyone who is not a Red Lake tribal member must get permission from the tribe before coming 

20 onto their reservation. And we saw that in some of the immediate news response when the school 

21 shooting occurred. That was part of the concern, people were not aware that, in fact, you do just 

22 not have open access on the reservation. 

23 On election day, that did not happen, and several party sponsor challengers showed up on 

24 the reservation before the polls opened. There are four voting precincts on the Red Lake 

25 Reservation. The Ponemah precinct is where the major issues occurred. A Republican challenger 

26 showed up in Ponemah, started questioning and intimidating the election judges, and then started 

27 to intimidate the voters by arbitrarily challenging individuals who were standing in line to vote. 

28 Some potential voters left the precinct because of this challenger’s antics. The Red Lake Tribal 

29 Police Department was called to observe the situation. However, the challenger’s behavior 

30 worsened once the officers arrived. He continued to disrupt the voting process, and eventually 

3 1 tribal officers were forced to remove him from the precinct and escort him to the reservation’s 

32 border. A few things to note here. According to one election judge, up until this election, no 

33 challenger had ever showed in Red Lake during an election. Two, Red Lake is the only area in 

34 the state where all of the election judges are native, and nearly the entire voting population is 

35 native. 

36 Three, some of the challengers that showed up in Red Lake were from out-of-state areas, 

37 and that was determined by conversations with the election judges. And that the particular 

38 challenger at Ponemah was a lobbyist from Washington, D.C., and that’s how he identified 

39 himself. There were two other challengers identified, one being Republican and one Democrat, 

40 that did show up in Red Lake, but they only observed but did not disrupt the voting process. 

41 This incident made national news on CNN. And if you had questions you could contact 

42 Louann Crow, who at the time was the Red Lake tribal member and election judge who testified 

43 in the senate about this matter. I would add that there’s a few other things to note, having heard 

44 the testimony of other panelists here. 

45 There has been noted from this incident also that individuals were challenged to the 

46 number of persons they could vouch for. And as you heard, community members vouching for 
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1 one another may, in fact, be the most easily identifiable way to verify someone. American 

2 Indians may also legally have and socially may have more than one name. So that’s why it 

3 would be important to have a community member vouch for someone. The challenge was that 

4 they could only have the opportunity to vouch for one individual, which I understand is not the 

5 case. 

6 And that grievance or protest procedures are not clearly posted anywhere. So that if 

7 someone was concerned about incidents and witnessed or experienced a violation, there would 

8 be no way to determine what they needed to do, in fact, beginning at that moment to proceed to 

9 register a grievance. I have also been told just as of last night that there is interest now on 

1 0 proposing a constitutional amendment that will affect the determination that we currently have in 

1 1 the United States that if you are bom here in this country, you are issued citizenship. And that 

12 there is a growing interest in having an amendment to the constitution where someone who was 

1 3 bom in the United States may no longer be offered citizenship if their parents were not legal or if 

14 both parents were legal. If their parents are not married, they may be denied citizenship. 

1 5 I would say in terms of culture communities, and I - again, I just heard this last night so 1 

16 could not tell you where this is surfacing, but that for culture communities we have been 

1 7 reclassified by state and federal and local governments consistently, and issues of what makes 

1 8 one a legal resident or, in fact, could identify that your parents have participated in what would 

19 be a recognized ceremony of marriage would affect not only our immigrant refugee population 

20 but your oldest indigenous population. 

21 We did not, of course, secure citizenship until 1924. Part of the issues that prolonged the 

22 recognition of American Indians with the right to vote was that there were several states in the 

23 Southwest who continued to reclassify American Indians across the border; either that they were 

24 residents from Mexico or that they were residents of the United States. And we know that that in 

25 particular happened in Arizona up through the ’60s. 

26 So by taking Pueblo populations and not recognizing their cultural traditions of marriage 

27 or reclassifying them based on their origin, again American Indians may be redenied the 

28 opportunity to vote. And again, we live in no other nation or continent in the globe. It’s the only 

29 place where we are found. So I certainly would say that I would seek and support 

30 reauthorization of all those provisions of the Voting Rights Act, especially those that involve 

3 1 registration, especially those that would determine proof of identity and those that, in fact, would 

32 offer the additional training and consistently of training for election judges in managing the 

33 environment where the voting occurs. 

34 Thank you very much. 

35 CHAIRMAN LANN LEE: Thank you, Ms. Stewart. Commissioner Meeks is going to 

36 begin the questioning, and then 111 follow up, and then Commissioner Davidson and then move 

37 to the ever-vocal Commissioner Rogers. 

38 MS. MEEKS: For both Gwen and Elona, on those incidents, then was there a grievance 

39 filed with someone? 

40 MS. CARR: No. 

41 MS. MEEKS: And not at Red Lake either? 

42 

43 

44 MS. STREET-STEWART: Well, part of this has been, I think, additional 

45 testimony that has been provided to our senate hearings, and it’s been in committee structure. 
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1 But what I don’t know — again, as I mentioned, the procedures for filing a grievance are not well 

2 noted in the community. 

3 MS. MEEKS: Well, I mean - 

4 MS. CARR: Do I have to speak into this thing to be on the record? 

5 MS. MEEKS: Probably. 

6 MS. CARR: Oh. 

7 MS. MEEKS: I think it helps. 

8 CHAIRMAN LANN LEE: In your case, I don't think it’s particularly necessary. 

9 MS. CARR: Thanks. 

10 MS. STREET-STEWART: No I, I -- as I said when I was giving my testimony, some of 

1 1 the things that I spoke of this afternoon I heard about literally 48 hours ago. And so one of the 

1 2 things that I would like to go back to Wisconsin with is some ideas of where to take that and 

1 3 what to do with that. 

14 MS. MEEKS: Well, I mean, the reason I raise that is actually a point earlier, would have 

15 a federal monitor have helped this situation? It seems like it would have if there had been a 

1 6 federal monitor there, 

17 MS. CARR: Yes. 

18 MS, MEEKS: And isn’t it the case that the only time a federal monitor will be sent out is 

19 if there was a grievance filed or reported — 

20 MS. CARR: If it was a troubled area -- 

21 MS. MEEKS: Yes. 

22 MS. CARR: — initially? Yeah. And I’m sure — let me — lin sure that we could, in all 

23 honesty, in native communities across the country, I think we could use a federal monitor in, in -- 

24 for a number of different reasons, whether they be in Wisconsin or Minnesota or Arizona or 

25 anywhere else. 

26 MS. MEEKS: You know, it seems like this hasn’t been a problem because in large part 

27 Indians weren’t voting. 

28 MS, STREET-STEWART: Correct. 

29 MS. MEEKS: And now that - 

30 MS. CARR: It wasnt important. 

3 1 MS. MEEKS: - it’s ~ right. And now that there are more and more, the percentage is 

32 much higher, you know, I would think that this is going to be an issue. So going forward for a 

33 recommendation, you know, I would hope it would be that in, you know, most of the minority 

34 areas that a federal monitor could be present. 

35 CHAIRMAN LANN LEE: Well, 1 was - if I could interrupt - 

36 MS. MEEKS: Sure. 

37 CHAIRMAN LANN LEE: - Ms. Meeks. 

38 MS. MEEKS: I don’t know the answer. 

39 CHAIRMAN LANN LEE: In both your testimony and Ms. Kazel’s testimony, you 

40 referred to the fact that the area outside, immediately outside of reservation areas is sort of the 

41 chronic area of tension. 

42 And I recall that when I was at the Justice Department, a Justice Department lawyer once 

43 mentioned to me that the division had had cases in the Southwest and the Four Comers area that 

44 went back many, many years. And that it wasnt just voting cases but that there was this 

45 phenomenon you’re referring to, which is the area right outside of a reservation. And when I 

46 guess the native community collided its interests — 
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1 MS. CARR: Right. 

2 CHAIRMAN LANN LEE: -- with the local white community, there were always, there 

3 were always tensions. It does sound like it’s the equivalent of what — the earlier testimony about 

4 these new immigrant populations when you had areas of rapid demographic change you saw this 

5 kind of phenomenon. But you’re - I guess what youVe suggesting is that — and I guess 

6 Commissioner Meeks is agreeing — that in these areas outside the reservation, they are 

7 traditionally areas of some tension. 

8 MS. CARR: Absolutely. Absolutely. You will find that to be - youll find that to be true 

9 virtually across the country, is that the most virulent racism discrimination, violence, 

10 discrimination of kids in schools, of just harassment on the street, of gang violence is going to be 

1 1 found right on the border towns of reservation communities pretty much uniformly across the 

12 coimtry. It doesn’t matter what tribe it is, it doesnf matter how, you know, how long they’ve been 

1 3 there. It doesn’t matter if they Ve actually indigenous to the area or they Ve part of some removal. 

1 4 That is the realistic dynamic of living in Indian country. And most Indian people know what that 

15 is and know what that is immediately. You will see a lot of heads doing this. 

16 MS. STREET-STEW ART: I’d also like to recognize, though, that the native population, 

17 in fact, while it’s growing on the reservation and the median age is very young on the reservation, 

1 8 the majority of your population lives off the reservation and it may be in rural areas and urban 

1 9 but they are off the reservation. 

20 So the issue of the tribal identity card when the states were not consistent in determining how 

21 that information would be provided and up until the day of registration, there was still not a 

22 determination of what was legal proof of one’s identity. And especially for the majority of 

23 natives living off the reservation, when youVe in an area where your identification still may be 

24 your Indian identification, that was even, I think, a greater opportunity for the challenge. 

25 MS. CARR: Absolutely. 

26 MS. STREET-STEWART: Because even though we saw it happening on the reservation 

27 areas, clearly off the reservation there was just so much confusion and chaos about the use of 

28 tribal identity for someone to register to vote. And Minnesota also has same-day registration. So 

29 we were - I mean, I was literally sitting with a marker changing cards because we were trying 

30 not to confuse the population. They were told you can use your identity, you can't use your 

3 1 identity and very, very difficult. 

32 CHAIRMAN LANN LEE: I wonder if I could just interrupt. 

33 MS. MEEKS: Sure. 

34 CHAIRMAN LANN LEE: I gather, Ms. Street-Stewart, that there was some kind of state 

35 legislative hearing on some of the issues you were talking about, is that correct? 

36 MS. STREET-STEWART: Well, and I think people are even more interested now. As 

37 we’re moving into another election season and I think our legislative session has finished their 

38 economic work, there will be — what 1 understand, in fact, from my representative, Keith Ellison, 

39 is that he is hoping to establish another community for review. 

40 CHAIRMAN LANN LEE: Well, I wonder if — do you have access to the transcripts or 

41 could tell us how to get access to these transcripts or documents or other evidence that might 

42 have been given to the commission? It would be very helpful for us to have that. And I noted 

43 earlier that you said you traveled around — 

44 MS. STREET-STEWART: Uh-huh. 

45 CHAIRMAN LANN LEE: — to a lot of areas. Do you yourself know of organizations 

46 that have received letters or complaints and things of that kind? It would be very helpful — 
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1 MS. STREET-STEWART: Uh-huh. 

2 CHAIRMAN LANN LEE: — to us. And If you could give that - if you could cover the 

3 state of Minnesota and Ms. Carr could cover the state of Wisconsin, you know, with that kind of 

4 information, that would be very helpful. 

5 MS. STREET-STEWART : We could work to provide that for you. 

6 CHAIRMAN LANN LEE: Yes, I think Commissioner Davidson would particularly 

7 appreciate it. I’m sorry, Katherine. 

8 MS. MEEKS: No, I’m done. 

9 CHAIRMAN LANN LEE: Commissioner Little. 

10 MR. LITTLE: Did I understand you to say that Michigan is the most segregated state in 

1 1 the country? 

1 2 MR. MURPHY : It’s one of — there was a report that looked at 1 0, the top 1 0 most 

1 3 segregated cities in America. Michigan had five, four of which were predominantly African- 

14 American, and one of which was predominantly white. 

1 5 MR. LITTLE: It just seems a little bit kind of hard to think of Michigan - 

16 MR. MURPHY: I know. 

17 MR. LITTLE: - considering all the things 153 that Michigan is famous for - 

18 MR. MURPHY: Yes. 

19 MR. LITTLE: — to being the most segregated state — 

20 MR. MURPHY: Yes. 

2 1 MR. LITTLE: — in the Union. 

22 MR. MURPHY: And that is an issue, Mr. Little, that even the Detroit Regional Chamber 

23 of Commerce at its armual meeting on Mackinac Island raised as an issue in Michigan that was at 

24 the forefront. We, we have a ways to go when it comes to that issue. I mean, Michigan is 

25 sometimes a state of contradiction. Back in the 70s, it elected George Wallace in the Democratic 

26 primary. And then in the late ’80s it elected Jesse Jackson. So, you know, we’re, weVe trying to 

27 change that image. Right now the state is struggling with our economy, the three big automakers 

28 as you probably have been reading. But Michigan is the Great Lake state and a place of great 

29 hope as well. 

30 MR. LITTLE: I think primarily - 1 think, when I think of it, I think of Motown. 

31 MR. MURPHY: Yes, 

32 MR. LITTLE: Ms. Katz, your study, do you intend to give that to - when it’s finished, to 

33 give it to the commission? 

34 MS. KATZ: Of course, 

35 MR. LITTLE: Do you have it - at this point do you have any idea, have any feelings 

36 about how it’s going as far as the Voting Rights Act is concerned? 

37 MS. KATZ: Well, like I said, I mean, some — the findings we have so far are preliminary. 

38 We have some good indications that there’s been successes in various parts of the country and 

39 well know more by September or October. 

40 CHAIRMAN LANN LEE: Commissioner Davidson, I apologize, I skipped over you. 

41 MR. DAVIDSON: No, you actually asked the question I was going to ask about the 

42 availability of - 

43 CHAIRMAN LANN LEE: If anybody has any documents, cough them up, please. 

44 MR. DAVIDSON: I’m a documents man. 



416 


1 CHAIRMAN LANN LEE: Ms. Katz, I’d like to ask about some - you said that for the 

2 coverage jurisdictions you had 37 percent of the cases finding polarized voting? I was reading 

3 38. 

4 MS. KATZ: Yeah, in the covered jurisdictions where they found a violation of Section 

5 2, 86 percent found polarized voting. But you may be asking something slightly - 

6 CHAIRMAN LANN LEE: No, that’s what I was trying to clarify. 

7 MS. KATZ: Yeah. 

8 CHAIRMAN LANN LEE: So it’s 86 percent — I’m sorry, if could you give the numbers 

9 again. 

10 MS. KATZ: Okay. In, in all of the decisions that we found where there’s a liability 

1 1 decision, so there might be more than one in a particular lawsuit, we found racially polarized 

12 voting in coverage jurisdictions in 7out of 186 decisions. It’s 38 percent of the actual opinions 

13 you could find. And of those opinions that found a violation of Section 2, we found 86 percent of 

14 those found racially polarized voting. It’s hard to find a violation of Section without finding 

1 5 racially polarized voting in a coverage jurisdiction. 

16 CHAIRMAN LANN LEE: Well, I guess it’s conceivable that you could find racially 

1 7 polarized voting and not find it — 

18 MS. KATZ: Well, of course. 

19 CHAIRMAN LANN LEE: So the 7out of 1 08 is the number without the - 

20 MS. KATZ: Right, 1 86 or the total number of cases in which the court said Section is or 

21 is not violated. 

22 CHAIRMAN LANN LEE: Yes. 

23 MS. KATZ: And of those, 7found racially polarized voting. Of the ones that found 

24 Section is violated, we got 60 of those decisions, and in those decisions, of — of the ones with the 

25 violation, 5of them found racially polarized voting. If you found a violation of Section 2, you 

26 were almost certain to find racially polarized voting. Finding racially polarized voting is not 

27 itself sufficient to find violations of Section 2. 

28 CHAIRMAN LANN LEE: Right. Well, the existence of racially polarized voting could 

29 be of some interest to this coitunission. 

30 MS. KATZ: Of course, yes. That’s why weVe tracking it under both categories. 

3 1 CHAIRMAN LANN LEE: Well, I guess since youVe a law professor who teaches this, 

32 do you attach any significance to that number, that percentage, the 7rather than 108? It seems 

33 rather high to me. 

34 THE WITNESS: I, I think, I think -- well, 38 percent and we’re over a 25-year period. I 

35 don’t have the numbers broken down over time. I wouldnt be surprised if you found more 

36 recent cases not having the same percentage. 1 think it’s just consistent with other people’s studies 

37 about a decline in racial, racial block voting ~ 

38 MS. STREET-STEWART: Yes. 

39 MS. KATZ: — particularly in these jurisdictions. As more minority candidates are 

40 elected, we see crossover voting, lots of votes for minority candidates in the - a breakdown. I 

41 would hardly say it doesnf exist anymore, but certainly at the level it once did it’s diminished. 

42 And well have numbers to tell you exactly how many cases in the last five years found racially 

43 polarized voting in these jurisdictions. I cani break that down for you now, but 111 be able to do 

44 that. 

45 CHAIRMAN LANN LEE: I guess it would be interesting to see the finding where 

46 racially polarized voting was found among the covered states. 
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1 MS, KATZ; And again, this is something we Ye not tracking that I would be interested to 

2 know because I think there’s a lot of racially polarized voting within primaries, within the 

3 Democratic primary itself. 

4 And there are courts in Texas in the district -- the partisan gerrymandering case that was 

5 decided relatively recently finding that you canit make out a claim under Section because 

6 minority groups are voting for different candidates within the Democratic primary. So you see - 

7 what you see is racially polarized voting within the primary but not in the general election. So 

8 blacks will vote for black candidates, Hispanics for Hispanics, whites for whites. In the primary 

9 when it comes time for election day, will they all rally behind the Democrat? And I don’t think 

1 0 the Voting Rights Act now really deals with that, or we really don’t have a language to deal with 

1 1 what’s going on in the primary in the way in which open, closed primaries and different rules 

1 2 would have a - you know, can affect kinds of racial vote dilution. This is the claim that Cynthia 

1 3 McKenny ’s supporters made, actually, after she lost that election in Georgia’s crossover. This 

14 was - she’s back - this was back in the 200primary where Republicans crossed over, and well 

1 5 within Georgia law which invites people to do so and rallied behind Denise Mayette (spelled 

16 phonetically). And she was elected with indisputably considerable support from white 

1 7 Republicans within, within the Democratic — within that district. 

1 8 CHAIRMAN LANN LEE: Did you want to comment on - 

19 MS. KATZ: That’s not good or bad, it’s just — it’s a part of the electoral process that I 

20 don’t think has been focused on sufficiently, 

21 CHAIRMAN LANN LEE: Did you want to comment on — 

22 MR. MURPHY: Yes, just to add to what Professor Katz has said, in the 2000 Democratic 

23 primary in Michigan, the use of the Internet became an issue in terms of how voters could vote 

24 through the Internet well before the primary date. And our concern is that many urban voters, 

25 Detroit, Flint, Lansing, did not have access. And it’s well documented, minorities really don’t 

26 have access or are not up to speed on the use of computers and the Internet for that type of thing. 

27 And that was a concern and will probably be a concern in the future as well. 

28 CHAIRMAN LANN LEE: Commissioner Rogers. 

29 MR. ROGERS: Ms. Katz, lYn curious. What percentage of cases are filed by whites 

30 related to the Voting Rights Act? 

3 1 MS. KATZ: You know, I, I donY know the answer to that. I’m not actually, I, I -- in 

32 coverage -- 1 donY know the answer to that. I donY know that weVe broken these down by that. 

33 lYn wondering here just doctrinally whether white plaintiffs can make out a claim of racial vote 

34 dilution because of the senate factors in -- 

35 THE COURT REPORTER: Can you slow down, please. 

36 MS. KATZ: Sure, I’m sorry. I grew up in New York. I can try. I donY know of a case 

37 brought by white plaintiffs. I know of a lot of cases in D.C. and elsewhere where white plaintiffs 

38 are bringing reverse discrimination claims in, in predominantly Afncan-American cities. I’m still 

39 talking fast. 

40 Under, under Section of the Voting Rights Act, I canY think - and maybe Jon knows of a 

41 case offhand — in which white plaintiffs have sustained a claim of racial vote dilution because of 

42 the way district lines have been drawn. And one of the reasons I wonder whether they would 

43 have trouble is because of the factors the senate has given us in terms of the history of 

44 discrimination and, and those other factors where they Ve at least not traditionally associated 

45 with the white majority. 
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1 But 1 dont think that would preclude a claim, I just happen - I mean, I Ve taught this for a 

2 number of years. I can’t think of a claim in which white plaintiffs - 1 mean, there are all the 

3 Shaw cases, obviously, but they’re not claiming racial vote dilution, they Ve claiming something 

4 distinct. 

5 MR. GREENBAUM: The only case I know of is in Alabama, and it was either 

6 Birmingham or Montgomery, and the case was actually settled. But that’s the only white vote 

7 dilution case that I’m aware of that that’s been filed. 

8 MR. ROGERS; Thank you kindly. I guess I’d be fascinated to know that. Given the 

9 study that youVe putting together, there may well be cases that evidence that. Of the arguments 

10 that’s made about the Voting Rights Act is that -- well, there are two arguments. One, people 

1 1 would argue that it’s only an act as it relates to minorities. Others would argue that it really 

12 strengthens the entirety of the country, and that its application really is broad in its scope to all of 

1 3 us, including whites, and that it is to the benefit of all of us, including whites. And I’d be 

14 interested to know that, and whether or not whites have, in fact, ever filed claims as it relates to 

1 5 the Act in a way that you could argue would extol the virtues of the benefit of the Act as it 

16 relates in particular to white Americans also. 

17 MS. KATZ: Well look for that as we look nationwide again. If Jon doesn’t know of a 

1 8 case. I’m inclined to think that there isnl a case yet, but there's obviously — 

19 MR. GREENBAUM: Michigan State looks at its own published opinions and I donl 

20 believe there are any of those. 

21 MR. ROGERS: Yes. 

22 MR. GREENBAUM: Now, there’s another case that’s not a vote dilution case that 

23 Department of Justice - it’s a pending case that the Department of Justice brought on behalf of 

24 white voters who allegedly were intimidated by black Democratic Party officials in the South. 

25 And like I said, that case is ongoing right now. 

26 MR. ROGERS: Yes. And I wanted to ask a follow-up to that, which really is the essence 

27 of that, because Ito trying to get to both of sides of this, if I can, to try and understand the 

28 parameters of this Act as it relates. You all - or mostly for the most part testified regarding 

29 essentially practices as engaged by Republicans as it relates to minority voters. And in our 

30 previous panel, there was some of this conversation as related in particular by Democrats, for 

3 1 example in Chicago, in terms of practices or policies as they affected minority voters. IVn 

32 curious as to whether or not you all could provide this commission information as it relates to 

33 practices engaged by Democratic officials in particular which have an adverse impact upon 

34 minority voters as it relates to the Voting Rights Act. I'm just curious. I don’t know the answer to 

35 that but - 

36 MS. KATZ: Yes, I’d like to speak to that because I, I donV think that was the - if I gave 

37 that implication, I certainly don't want to suggest that. WeVe, we’re looking at practices adopted 

38 by governmental bodies, so theyVe not clearly Democrat or Republican. There’s a huge debate 

39 going on long-standing about the Voting Rights Act and the existence of majority-minority 

40 districts and whether those districts help Democrats, hurt Democrats, help. Republicans. And I 

41 think that’s a complicated question, whether the election of a black representative fi'om a 

42 majority-minority district is actually well within the interests of the Republican Party. And if 

43 we look at a case like Georgia versus Ashcroft, which the Supreme Court decided about two 

44 years ago which upheld Georgia’s districting plan, if you parse out the political alignments in 

45 which you have black voters challenging the unpacking of districts within the state of Georgia, 

46 and you have John Ashcroft’s Department of Justice — 
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1 CHAIRMAN LANN LEE: If you could slow down. 

2 MS. KATZ: I’m sorry. My students complain about this all the time. 

3 CHAIRMAN LANN LEE: Think of us as slow students. 

4 MS. KATZ: Hardly. You have John Lewis defending the decision of the state of Georgia 

5 to unpack these districts and disperse black voters. And you have the Justice Department saying, 

6 no, you can’t do that, you have to concentrate that. You have the Republican governor at the 

7 time of Georgia saying, let’s not fight this anymore. 1 don’t want to fight this claim in the 

8 Supreme Court. 

9 This very bizarre alignment, I think the politics under Section and Section 5, for that 

10 matter, are incredibly complicated, and it’s not accurate to say these are Republicans harming 

1 1 Afncan-American voters. I think there’s a lot of dispute as to who’s hurt and who’s harmed. And 

1 2 it may well be that what’s in the best interests of Afiican- American voters may not be in the best 

13 interests of the Democratic Party at some, at some level at least on certain facts. 

14 MS. STREET-STEWART: So that the chronicle of experience also reflects the Native 

15 American community. Tribal elections are not partisan. So that the experience of native people 

1 6 becoming part of, as I said, the citizens electorate and identification with partisan politics is 

1 7 something that is much more contemporary. Which is why I think there’s the increased attention 

1 8 paid to native communities right now in the primary and general elections. Although many of the 

19 incidents, I think, that we heard about would have been on general election today, most native 

20 people, if they are not voting in primaries, will arrive at the polls on election days still with that 

21 sense of having had to claim party identity. 

22 Now, Ita going to give that as a general statement, and 1 have no figures to, you know, 

23 substantiate that. But it is pretty clear that if their previous experience has been tribal elections, 

24 whether that’s up in Alaska’s villages or all the way down here through the States, there has not 

25 been a need to be able to identify yourself in terms of partisan politics, which is why again this is 

26 such an incredible experience these last few years, because that’s a new energy that’s been 

27 applied to native voters, 

28 MR. MURPHY : I think that the comment made in Michigan last year by the legislators of 

29 Oakland County that we need to suppress the Detroit vote really reflects some of the politics and 

30 thinking going on in Michigan, We have come up -- we have legislation proposed to - no 

3 1 reason absentee voting, same day registration to open up opportunities, remove the barriers to get 

32 more people to vote. And I think there’s a concerted effort to contain in Michigan, especially in 

33 our urban centers, the vote, especially when you look at statewide and national elections. Local 

34 elections are somewhat different. When you look at statewide and national elections, there is 

35 that — that comment pretty much says it all. And I don’t think that there have been - they’re 

36 successful in changing that perception around. 

37 CHAIRMAN LANN LEE: You know, I think it’s interesting testimony we’ve gotten 

38 because it’s not just Chicago. I think there’s some testimony about New York testified. 

39 MR. ROGERS: Absolutely. 

40 CHAIRMAN LANN LEE: And then I’m not sure. 1, 1 know the political alignment in 

41 Hamtramck, for instance, and some of those northeast, smaller northeast cities that we heard 

42 about I guess not necessarily with respect to Afncan-Americans but with respect to the Latino 

43 populations. So it is an interesting issue that you’re raising. It seems to be not one party or the 

44 other, 

45 


MR. ROGERS: No doubt about it. 
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1 MS. CARR; I think as far as parties go with American Indians that the political parties 

2 seem to be much more interested in Indian gaming money than they are in a lot of the voting 

3 issues, just from my experience. 

4 CHAIRMAN LANN LEE: Thank you for the slap of reality. Mr. Rogers, do you have 

5 any more questions? 

6 MR. ROGERS: Mr. Chairman, just one final question for the panel. I’m just curious. 

7 Let’s assume that the Act is not reauthorized, just assume that it’s not reauthorized, that a vote 

8 fails in Congress next year and the Congress simply says, we will not reauthorize Section 5 

9 preclearance, and we will not reauthorize the language provisions. What happens? 

10 MS. KATZ: I can just say under Section 2 nothing. Section stays in place, it’s a 

1 1 permanent provision of the Act. And I think — 

12 MR. ROGERS: No doubt about it. 

1 3 MS. KATZ: — one of - well, it does matter in the sense, I mean, when we see what’s 

14 happening in covered and uncovered jurisdictions, is Section a supplement? I mean, I think the 

1 5 world looks very different after Section 5 — without Section 5 afterwards. It’s very hard to tell 

1 6 what would happen. I would imagine there would be a great rise in the number of Section cases, 

1 7 but it wouldn't be enough to forestall what Section 5 attempts to prevent. 

18 MR. ROGERS: You dont think you’d have circumstances - for example, Ita just 

1 9 thinking of - let me assume that there’s a strong local effort. Assume that states will engage in 

20 practices, for example, representative of what you specifically mentioned, is that your legislative 

2 1 bodies specifically took action to try to remedy a problem. If you do not reauthorize the Voting 

22 Rights Act or these provisions that weVe talking about, would not legislators, if there are 

23 problems, seek to, in fact, solve these things at the local level? 

24 MR. MURPHY : I don’t necessarily think so. I think, first of all, if it fails to be 

25 reauthorized, I think perception-wise it’s a message to the country, especially to minorities in 

26 America, that, you know, this is not important. And I think it opens up the door to return to 

27 some of the practices; maybe not right away but over a period of time. And I think that’s one of 

28 the dangers of not reauthorizing. 

29 I think it would have a very demoralizing effect, especially with African-Americans in 

30 the Voting Rights Act of 1965 and the Selma rally in March really is symbolic of that victory, 

31 and I think it would be a setback. Would local, would state governments take action? That 

32 remains to be seen, you know. 

33 MS. MEEKS: I would just like to make a comment concerning that. I mean, in states like 

34 South Dakota where there’s 76 whatever percent Republicans in the state legislature and all due 

35 respect to Elona, at least tribes in South Dakota primarily vote Democratic, I dont think there 

36 would be any impetus to change that, to make corrections. In fact, I think that the opposite has 

37 happened. So - and I think there’s plenty - I mean, Hawaii is primarily a Democratic state. I 

38 think that they have some problems they arent prone to face either. So I, I absolutely think that 

39 these sections of the Voting Rights Act need to be renewed, reauthorized. 

40 CHAIRMAN LANN LEE: Well, the job of this conunission is to do fact-finding rather 

41 than take a - 

42 MS. MEEKS: Right, right. 

43 CHAIRMAN LANN LEE: — partisan position on the way there. I would point out, 

44 however, that the Civil Rights Division of the Department of Justice is actually a pretty unique 

45 institution. There’s nothing else like anywhere else in the world. So when you’re talking about 

46 yes. Section 2 would go on, when you take out Section 5, 1 think it - it does remove a big piece 
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1 of the enforcement mechanisms we have right now. So I think that would be my comment on 

2 that. 

3 And as far as language, I think, you know, I think weVe heard a lot of testimony about 

4 the importance of 203, not just the Native American populations but for others, and I think it 

5 would just be a world that would be hard to imagine without those kinds of things. With respect 

6 to the monitors, I think when the Act was passed, that was a provision that really was very 

7 controversial because it meant the federal authority showing up in Alabama or Mississippi, But I 

8 think nowadays. I’m not sure that it means quite -- it doesn't have that kind of symbolism in the 

9 South or the rest of the country anymore. It wouldnl -- I think having monitors come in, 

1 0 particularly seems to me, and we’ve heard the testimony about it seems to be a positive way to 

1 1 avoid problems from happening. So 1 mean, just looking at the testimony, I think that, you know, 

12 it seems to me that we’ve had some testimony that’s pretty relevant on this issue. But, you know, 

1 3 I don't mean to jump in and cut you off. Did you want to say something about if 203 was not 

14 extended? 

15 MS. CARR; Of course. Actually — 

16 CHAIRMAN LANN LEE: Why am I not surprised? 

1 7 MS. CARR: - I’d like to say that my answer is indicative of the dichotomy that is in 

1 8 Indian country. In one respect, Indian people wouldnf ever notice because we have been existent 

19 in this way for thousands of years, to a lesser or greater extent intact, our tribal governments, our 

20 traditions, languages. There certainly have been many difficulties, I guess, is probably the only 

2 1 way I can say it at this point. 

22 CHAIRMAN LANN LEE: Calamities is what you want to say. 

23 MS. CARR: Yes, difficulties, whatever you want to call them. So - but we are living 

24 proof that, you know, we have survived. All the native people at this point in the country who 

25 walk around, we are the survivors and the children of survivors. 

26 So in one respect I have to say to you we would not notice because we have been here 

27 forever. Our tribal governments, our tribal, you know, languages, traditions, et cetera, et cetera, 

28 would indur as they have endured through the last 500 years of occupation and certainly 

29 thousands of years before that. 

30 That being said, I think that it would, you know, it would disenfranchise yet another 

3 1 disenfranchised group. And in all honesty, while there has been the, you know, the American 

32 Indian Movement et cetera, et cetera, in history, as far as the movement such as the civil rights 

33 movement, et cetera, et cetera, with other groups in the country, American Indian communities 

34 even today are some of the last at the table, so to speak. Even though we be the first citizens, 

35 we’re the last at the table. So the things that impact the last at the table, the opportunities, the 

36 hope, the participation, the empowerment, et cetera, et cetera, all those things would be 

37 challenged tremendously. There would be a great sorrow in the Indian community on or off the 

38 reservation. There would be, you know, certainly no protections for the things that you heard 

39 today and more. And worse. Unfortunately, people who like to, to perpetrate those kinds of 

40 behaviors dont usually get better on their own, they get worse. So if it was the case that these 

41 were not reauthorized, we would have, you know, some very -- we would go back to a lot of the 

42 things our - all of our ancestors experienced. And so I think that that’s an important thing for 

43 each one us to remember, and that we need to do everything that we can to honor our ancestors, 

44 whether they be American Indian or African-American, Asian or whatever in making sure this is 

45 reauthorized. 
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1 CHAIRMAN LANN LEE; Well, why don’t we give Ms. Street-Stewart the last word. 

2 And if that could be a minute, that would help. 

3 MS. STREET-STEWART: My answer will be brief. In fact, we are a portion of the population 

4 that, of course, has unique access to all levels of government, state, local, county and federal. 

5 And I do believe that the political sophistication of the American Indian community and our 

6 protection of rights under our treaty sovereignty would, in fact, allow a number of our tribes, if 

7 the Act was not reauthorized, I believe that they would continue to explore what might be 

8 possible either under their treaty status or again in a protected status because of the trust 

9 relationship with the government. So I think we would know that there would be other avenues 

10 that we, as a population, could access because of our unique relationship to the government. 

1 1 CHAIRMAN LANN LEE: Well, thank you, members of this panel, and if you have to 

12 leave, feel free to do so. We’re going to quickly hear the testimony of Jorge Sanchez who has 

1 3 been very nice about being here most of the day and wanting to get to testily now. He has to 

14 catch a flight, so weVe going to try to hear his testimony right now. Jorge Sanchez is a staff 

1 5 attorney with the Mexican American Legal Defense Fund, MALDEF, in its Chicago office. He 

16 was formerly a legislative staff attorney for MALDEF, and he’s a lawyer who, among other 

1 7 things, went to Baltimore. But welcome, Mr. Sanchez, and I do apologize that we’ve kept you so 

1 8 long, and please feel free to go ahead. 

19 MR. SANCHEZ: No apologies necessary. I thank the commission for the work you’re 

20 doing. It’s an honor to find myself in such esteemed company. This commission has been given 

21 a serious charge and I have to apologize even before I begin my comments that they’re far from 

22 exhaustive in terms of the information you seek. Clearly we’re getting a picture today that is, is 

23 still somewhat incomplete about the kinds of things that have gone on in recent memory. 

24 And, and certainly when 1 got the letter from the commission saying that weVe looking 

25 back through 1982, 1 was a sophomore in high school in 1982. So I dont have personal 

26 knowledge about some of those things that have gone on since then, though, though some about 

27 some of the things since then. As to the language provisions found in Section 203 of the Voting 

28 Rights Act, many of the covered jurisdictions only became so pretty recently as of the year 2000 

29 because of our growing population, 

30 MALDEF has found that even sympathetic county registrars and clerks have dragged 

3 1 their feet in, in translating election materials, and have at times failed to understand the needs for 

32 all materials to be translated. In Cook County, which is a fairly friendly jurisdiction to both 

33 immigrants and Latinos, it was only after litigation that the clerk of the Cook County ordered all 

34 materials to be translated. We actually are very, very happy to have Cook County as an example 

35 at this point. It allows us to go to other jurisdictions and say, look, Cook County was able to do 

36 it, you can talk to them, you can talk to David Ohr (spelled phonetically), ask him who he used to 

37 translate these materials. Chances are he’ll even give the translation of things he’s already 

38 translated. So the idea of cost and, and logistical barriers to translation become less so as, as 

39 resources are pooled and shared that way. 

40 Our experiences with other coverage jurisdictions havent been as quite as smooth as they 

41 have been even with Cook County. After the census numbers were released in 200and 

42 jurisdictions became aware of their obligations under Section 203 of the Voting Rights Act, 

43 MALDEF met in late 2001 with the King County registrar. It’s a jurisdiction to the west and 

44 somewhat north of Chicago. The office, the office was made aware of its obligations, and for the 

45 next years - for the next three years did almost nothing to comply with the Section 203 

46 provisions to translate its materials. It was only as a result of activism by a statewide coalition 
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1 and the efforts of MALDEF that we were able to push the jurisdictions - actually take 

2 movement on, on these issues. 

3 I mean, and - in, in X)4 when we meeting with them they were saying, "Well, you know, 

4 the election’s right around the comer. How are we ever going to get this done?" And that’s when 

5 we went back to our notes and said, "Well, we met with you three years ago." And, in fact, the 

6 Justice Department had met with King County at the same time. 

7 And so we said, "You all were well aware of your obligations at the time. You know, it’s 

8 not an excuse now to be saying you don’t have enough time to do this." Even after they agreed 

9 that they were covered, that they had the obligation to translate everything, we found them 

10 fighting about what needed to be translated. Well, does it really have to be everything? You 

1 1 walk into the King County registrar’s office and there’s absolutely no sign in Spanish of any kind. 

1 2 So someone who’s a Spanish speaker comes in and can't even figure out where they have to go to 

1 3 register a vote. There are pamphlets that talked about voting for seniors that werenf translated 

14 into Spanish at the time. There, there were pamphlets that were seeking election judges and were 

15 seeking to get high school students involved in the election that weren’t translated into Spanish. 

1 6 And they thought these thinks were kind of minimal and, and not important. 

17 And we said, "You know, this is the whole point. If you’re making the outreach to white 

1 8 or English speaking high school students to start getting involved in the election process, what 

19 message is it sending to the Latino or the Spanish speaking students who want to be part of this 

20 to not even give them the opportunity? Even more striking was a Web site that was quite 

21 extensive, no translations at all at the time. 

22 They’ve made quite a lot of progress in King County thanks to our efforts and, and, you 

23 know, a recognition that, that it is really only Section 203 that made them do this. 1 mean, it was 

24 the threat of litigation that if you don't comply, you’ve had a lot of time, we’re going to come 

25 after you. 

26 Another - a very, a very common problem that we see too is the lack of competent 

27 translators to produce intelligible translations. In one of the cases we were involved in in East 

28 Chicago, Indiana, they had a clerk translating ballot materials. And so you actually had them 

29 making up words that don’t exist in Spanish. They had translated the words "ballot" as - I donf 

30 remember. They basically made up a word that was not the word for ballot in Spanish. And this 

3 1 had actually gone out. This was some time ago. 

32 But we understand that sometimes the temptation in terms of complying with 203 is let^ 

33 just get it done as opposed to getting it done well. And there are nationally certified translators. 

34 There’s court translators in almost every federal jurisdiction. There are qualified and competent 

35 people to do this work. 

36 1 wanted to talk a little bit now about observers. 1 think it’s very important that, that the 

37 observers and, and monitor provisions be maintained on the 'Voting Rights Act. Chicago has a 

38 very, very checkered history with elections, and not just Chicago but jurisdictions around 

39 Chicago as well. We hear about people being -- voting who are dead, people voting from 

40 addresses that are registered - that are vacant lots, et cetera. And, and similar, as was raised, a 

41 lot of times the flash points are places of rapid population growth, or if not of rapid population 

42 growth, of growing Latino empowerment. 

43 I think of Cicero, Illinois as being one of these places that had election monitors the last 

44 time around. And needs them and absolutely needs them. This is a town that was basically A1 

45 Capone’s headquarters for decades, and organized crime still has a lot of influence in this town. 

46 It’s a town where — which is a complete Latino majority in terms of total population, and which 
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1 only recently saw it elected its first Latino mayor. It’s a place where all sorts of shenanigans go 

2 on, and we know it and everyone knows it, and the only way to put to a stop to these kinds of 

3 things are by having federal monitors there on site. 

4 The other thing that’s important is the federal monitors actually get out to the polling 

5 places. We heard at the last election around that Justice was sending out observers to 

6 jurisdictions, and the observers were sitting in their offices unfortunately. This, I think, 

7 unfortunately represents more - is more of a reflection of the administration I, unfortunately, 

8 assume than, than the good work that the Justice Department has done traditionally in this area, 

9 I’d like to talk a little bit about a case that we still have going on in our Chicago office. It 

10 touches upon the appointment of federal monitors and other topics that are germane to this 

1 1 commission. 

12 In the May 6th, 2006 mayoral primary in East Chicago, Indiana, a decades-old political 

13 machine, in an attempt to regain its waning power, engages in a series of actions aimed at vote 

14 suppression, vote stealing, vote buying and vote denial. 

15 There was quite a lot of litigation over this, over this primary, and it resulted in a, in an 

16 opinion by a district court. And these are the findings that the district court made. After eight 

17 and half days of testimony and after hearing from approximately 165 witnesses, the court found 

1 8 that over 1 5 5 instances of individual voter fraud existed. The trial court made a number of 

19 specific findings, and 111 read some of these. A predatory pattern existed by Pastrick supporters 

20 of inducing voters that were first-time voters or otherwise less informed or lacking any 

21 knowledge of the voting crisis — process, the infirm, the poor and those with limited skill in the 

22 English language to engage in absentee voting. 

23 There was widespread solicitation of people to apply for absentee votes and then a 

24 concomitant handling of those ballots or the applications or the - either the ballots before or 

25 after they were voted. 

26 There were numerous actions of Pastrick supporters of providing compensation and/or 

27 creating the expectation of compensation to induce voters to cast their ballots via the absentee 

28 process. 

29 The use of vacant lots or former residence of voters on applications for absentee ballots. 

30 The possession of unmarked absentee ballots by Pastrick supporters and the delivery of those 

3 1 ballots to absentee voters. I could go on and on. This is — the court summed up by saying.... I 

32 could go on and on, 

33 This is a jurisdiction that is about 75 percent Latino and, and had not been able to elect an 

34 executive for decades. And, and it’s, it’s particularly important that these kinds of fraud were 

35 aimed at a Latino and in some cases a limited English population and first-time voters. This was, 

36 this was completely about taking advantage of the naive voter who, who might not know their 

37 rights and, and exploiting that ignorance at every step of the way to the, to the advantage of, in 

38 this case, a Democratic machine. 

39 There, there’s also issues of — actually, let me read the quote from the court. "The East 

40 Chicago Democratic mayoral primary may be a textbook example of the chicanery that can 

41 attend the absentee vote cast by mail. "Examples of instances where the supervision and 

42 monitoring of voting by Pastrick supporters and the subsequent possession of ballots those by 

43 malefactors are cormnon herein. Those illegalities came with a side order of predation in which 

44 the naive, the neophytes, the infirm, and the needy were subjected to the unscrupulous election 

45 tactics so extensively discussed." 
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1 And what the court leaves out is it was primarily the Latino population that suffered these 

2 indignities. This, this didnf happen without the help of the election authorities. On May 6th, 

3 prior to the May 6th election, one of the plaintiffs in the case was a poll judge, and she had 

4 attended a training session prior to the election. 

5 On the day of the election, she was told incorrectly that she could not help anybody, any 

6 Spanish speaking voters, that Spanish could not be spoken in the polling place at all. This was 

7 told and, and actually given to her in writing on the day of the election when she sought to help 

8 people who actually sought her help to vote. 

9 Another difficulty that was encountered in, in this process was that, that if a voter - oh, 

10 when voters showed up who had been sent absentee ballots, they were told they could not vote. 

11 So in some cases voters went and got their absentee ballot and said, here. I’m giving it back, I 

12 want to vote, and werenf allowed to do so. Then they were told they could only vote if, if they 

1 3 actually went to the county seat, which is 20 miles away. So you could take your absentee ballot 

14 and turn it in and vote but only if you went 20 miles away to the county seat to do this. Again, a 

1 5 very clear example of vote denial. 

1 6 And again, this relates back to the observer -- observer and monitoring issue. This is an 

1 7 election that as a result of the litigation in this case, a new election, a special election was 

1 8 ordered by the Indiana Supreme Court and a federal judge appointed federal monitors to oversee 

19 this election. In the election, the challenger, a plaintiff, his name is George Pabey, a Puerto 

20 Rican native of East Chicago, won by an overwhelming margin in the renm election. And now 

2 1 they Ve unfortunately dealing with four decades of utter corruption, of looting the treasury, of 

22 casino moneys that were supposed to go to develop the community that instead were used to line 

23 the pockets of, of political patronage appointees. 

24 I just want to touch a little bit too about the issue of community organizations and the 

25 voter outreach programs. Again in Illinois, there’s an organization called the Illinois Coalition for 

26 Immigrant and Refugee Rights, which undertook a massive voter registration campaign. I believe 

27 they registered over 24,000 voters in the state of Illinois. And as part of their registration efforts, 

28 they also had done Get-Out-The-Vote efforts and then election day monitoring efforts. 

29 And in one jurisdiction in Kane County, the county registrar out there, Willard Helander, 

30 initially denied this group the ability to go and observe the election. And, and there were a few 

3 1 precincts in Lake County that they were interested in looking at. The, the reality is there aren’t 

32 yet a lot of Latinos yet in Lake County, so they’re, theyVe in a fairly small area. And it was only 

33 again the threat of litigation that, that opened the doors for this group. And, and the defense that 

34 Ms. Helander gave — first she said this group wasn't registered with the state, which indeed they 

35 were registered with the state to be a registrar of voters statewide, and had the proper credentials 

36 to, to do the poll-watching as well. 

37 But then Ms. Helander was very, very proud of the fact that - she said, "Well, you know 

38 what? I denied the League of Women Voters observing status too, because monitoring elections 

39 isn’t within their mission statement." And this was the logic that she used to exclude the League 

40 of Women Voters, which - I mean, we all know the League of Voters. But I mean, to me this, 

41 this exemplifies the kind of resistance that our communities face as we grow, as we expand into 

42 places, and as we start to reach for political empowerment because these communities have 

43 largely been there for a long time. It’s a growing political sophistication, and the growing 

44 activism and registration that’s, that’s now threatening. And the more that we do it, the more 

45 resistance we’re going to be met with. 

46 CHAIRMAN LANN LEE: Well, thank you. Questions? Commissioner Little? 
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1 MR. LITTLE: 111 pass. 

2 MR. DAVIDSON: Yes, I'm sure that the court reporter is - I mean, his fingers are a little 

3 slower than your speech is, my mind is a little slower than your speech is. And you and Professor 

4 Katz are a team. 111 tell you. You — when you were talking about a jurisdiction that was 75 

5 percent Latino and that these fi'audulent efforts were aimed at the Latino population, this was 

6 East Chicago weVe talking about? 

7 MR. MURPHY: Yes, yes. 

8 MR. DAVIDSON: Okay. And the - 

9 CHAIRMAN LANN LEE: Is the Indiana jurisdiction? 

10 MR. SANCHEZ: Yes. 

1 1 CHAIRMAN LANN LEE: What’s the name of the case? 

12 MR. SANCHEZ: It’s called Pabey, P-A-B-E-Y, versus Pastrick - or actually, it’s called 

13 Gonzalez versus Pastrick. 

14 CHAIRMAN LANN LEE: Well, you have the decision, right? 

15 MR. SANCHEZ: I donl. This is actually a pleading. It’s a draft complaint. 

1 6 CHAIRMAN LANN LEE: Gonzalez versus? 

17 MR. SANCHEZ: Gonzalez versus Pastrick, P-A-S-T-R-R-I-C-K. And there’s state 

1 8 companion cases that were brought for the new -- to get a new election. 

19 CHAIRMAN LANN LEE: Okay. 

20 MR. SANCHEZ: I can also provide the commission with copies with more of this 

2 1 information. 1, unfortunately, was rushing a little bit. 

22 MR. DAVIDSON: If you could do that, and especially the judicial findings — 

23 THE WITNESS: Sure. 

24 MR. DAVIDSON: - there - 

25 MR. SANCHEZ: Sure. 

26 MR. DAVIDSON: - mentioning the 155 instances of vote fraud -- 

27 MR. SANCHEZ: Yes. 

28 MR. DAVIDSON: - that would be very helpful. 

29 MR. SANCHEZ: will certainly do so. 

30 MR. DAVIDSON: Okay. 

31 MR. SANCHEZ: Our complaint, actually, many of the facts that 1 recited when we filed 

32 our complaint it was - there were attachments of the court’s decision as well as affidavits from a 

33 number of people who were affected. So I will provide all of that to this submission. 

34 CHAIRMAN LANN LEE: Well, I imagine that the MALDEF office in Chicago has legal 

35 files with the cases it’s been involved in. 

36 MR. SANCHEZ: WeVe done a number of Section cases over the years. 

37 CHAIRMAN LANN LEE: Well, I think that it would be useful to be able to access the 

38 files of those cases. 

39 MR. SANCHEZ: Certainly. 

40 MS. STREET-STEWART: We should address this. 

41 MR. SANCHEZ: And we have a Section case going on right now in Aurora, Illinois 

42 where there’s a - it used to be a, an at-large system. They now created a 1 0-member district 

43 system with two at-large seats and, and in, in a city whose population is about 30 percent Latino. 

44 They created one safe district and keep fighting where — well, we just reached summary 

45 judgment in that case. So I, I think it’s actually a very strong case. 
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1 And it’s indicative of - I mean, it’s one of these jurisdictions, like I said, where the 

2 population has turned. And I think it’s also the aging of our population. You know, with every 

3 year we get more new voters. And so these, so these thresholds, you know, are pretty dam thin. 

4 And, and I think that there’s that realization out there that, that, you know, that it’s a tipping 

5 point. And when you get these jurisdictions with huge numbers of Latinos in them, things will 

6 change. And I think that there’s that realization and there’s that resistance that builds to that. 

7 CHAIRMAN LANN LEE: Well, 1 think it would be helpful to get copies of the opinions 

8 in the cases that your office has brought. It’s a renowned office. And we’re hitting a problem in 

9 some case — some number of cases are unreported. And so we figure if we could get someone 

1 0 like to you to make sure that the universe weVe looking at is complete, that would be very 

1 1 helpful. So if you could give us, you know, the opinions and the cases that your office has 

1 2 litigated. 1 hope that isnit too much of — 

13 MR. SANCHEZ: No, not at all, not by any means. And, and just one more small point 

14 that 1 did want to make is this rash of voter ID laws that we’re seeing all over the country. I 

15 mean, that, that is — 

1 6 CHAIRMAN LANN LEE: Do you want to talk about that for a minute? 

1 7 MR. SANCHEZ: Yeah, it’s clearly on our radar screen and clearly there, there are 

1 8 situations which — where disenfranchised poor, primarily minorities, that will — it will 

19 disenfranchise language minorities. The tribal ID issue is something that IVe certainty been — I 

20 mean, clearly sovereigns have the right to issue IDs. And Indiana’s law, for instance, there may 

21 not be a reservation in Indiana, but certainly there are native people that live in Indiana. There’s 

22 no provision in the Indiana law for the acceptance of anything other than state or federal ID. 

23 There’s — you know, most of these -- most of the states have some charge for the provision of a 

24 license or, or a state ID card. 

25 And, and it’s just another hoop you have to jump through. I mean, I think that, that - you 

26 know, people who put together sweepstakes or, or - will tell you the more steps that people 

27 have to go through to get to -- from Point A to Point B, youfe going to get dropoff at every 

28 single new requirement you add. And this is a big one. It’s - in Illinois we get to show up on 

29 polling day, sign our names, and there’s two judges who get to look at our names and decide if 

30 weVe, if, if we should vote. 

3 1 And it may not be a perfect system, but it’s worked thus far. And, and to start requiring 

32 more from very busy people, from working people, from people who have a hard time getting to 

33 the polls as it is on Tuesday is -- it’s really marching us down a road of further 

34 disenfranchisement of communities that have traditionally been disenfranchised. 

35 CHAIRMAN LANN LEE: Well, thank you, Mr. Sanchez, and we thank you for your 

36 testimony. And we apologize for holding you unnecessarily and God speed. We will take a 10- 

37 minute break at this point. 

38 (A recess was taken.) 

39 CHAIRMAN LANN LEE: We’re going to reconvene and we have Mr. Gregory Moore, 

40 executive director of the NAACP National Voter Fund, available telephonically. 

41 I will say that Mr. Moore is responsible for the overall national coordination of national 

42 programs designed to promote increased voter education and participation among African- 

43 Americans and communities of color throughout the United States while promoting voter rights 

44 election reform and issues that are important to the NAACP and its chapters. 

45 Mr. Moore has been an advocate for many years and has served in the capacity of being 

46 chief of staff to John Conyers, the dean of the Congressional Black Caucus, and actually the 
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1 ranking member of the Judiciary Committee as well. Mr. Moore, you have a long resume, but I 

2 won’t go more into that. Welcome to the commission hearing on the Midwest, and please feel 

3 free to go ahead. 

4 MR. MOORE: Well, thank you very much, and 1 want to check and make sure you can 

5 hear me okay. 

6 CHAIRMAN LANN LEE: Yes, we can hear you fine. 

7 MR. MOORE: Thank you very much. And 1 want to also thank Marcia for the work in 

8 helping me prepare. 1 apologize that I Vn not being there in person. I planned to be on a plane 

9 last night and was delayed. I wanted to — 

10 CHAIRMAN LANN LEE: If you could speak slowly, Mr. Moore. We’re going to turn up 

1 1 the microphones, so if you could just speak slowly. The court reporter is having difficulty getting 

1 2 you down. Why don’t you proceed, but if you could proceed slowly. 

13 MR. MOORE: All right. Ill go ahead and start. 111 read excerpts from my testimony and 

14 not the full testimony in total, and I have submitted it via e-mail. 

1 5 CHAIRMAN LANN LEE: Yes, we have it. 

16 MR. MOORE: Oh, well, good. You mentioned I’m the executive director of the NAACP 

17 National Voter Fund. And we’ve been active over the last four, five years, actually, in 

1 8 registering, educating black voters around the country. We’re headquartered in D.C., and over 

19 the last several years we’ve coordinated programs in over 25 states. 

20 IVn from Ohio. Ihi a graduate of Ohio University, and I’ve spent a good number of years 

2 1 doing work in Ohio, and I thought in this hearing I would primarily contain my remarks in the 

22 time that I have — the short time that I have to focus on some of the concerns 1 have about the 

23 activities taking place in Ohio concerning election reform and how that might impact the whole 

24 debate that we're having across the country in terms of election voting and reauthorization under 

25 the Voting Rights Act. If you want to take that in conjunction with - 

26 CHAIRMAN LANN LEE: Mr. Moore, can you stop for a second? 

27 (A discussion was held off the record about sound quality.) 

28 CHAIRMAN LANN LEE: Okay. 

29 MR. MOORE: Let me just start by reminding the commission here again that we were 

30 involved in a registration drive that was historic in 2004 along with several other allied 

3 1 organizations. We were able to register 220,000 voters alone and about three and a half million 

32 that weVe aware of and with several other partners throughout the country. So there was a 

33 dramatic increase in the number of African-American registered voters that we know had an 

34 impact on the turnout. We were actively involved with those efforts. We were also seeking to 

35 ensure that every voter was fairly counted. 

36 We were participants in a number of hearings in November and December of 2004 in the 

37 aftermath of the Ohio presidential debacle. And in 2005 weVe been closely monitoring the work 

38 of the Ohio General Assembly and other state legislators, that they have sought to address the 

39 issues that arose out of the problems that occurred throughout the voting process on election day. 

40 As we conducted these hearings on — as you conduct these hearings - as the commission 

41 conducts these hearings, it’s important that we hear many of the concerns that are being 

42 expressed by voting rights advocates, as you have been doing, as well as specific community 

43 groups that know firsthand what went wrong in Ohio and other states as well. We know from 

44 Michigan past elections that African-Americans who are first-time voters are more likely to 

45 encounter counters problems at the polls, and not just in Ohio but around the country. The 

46 NAACP National Voter Fund and NAACP and other organizations at the state and local level 
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1 have spent years in development of election protection programs designed to ensure full 

2 compliance with the Voting Rights Act of 1965. However, these efforts to get disenfranchised 

3 voters continues to this day, and it is therefore the challenge of all federal and state lawmakers 

4 to ensure that all election-related laws which govern how elections are conducted in states are 

5 being drafted and enacted in compliance with the spirit of the Voting Rights Act. That’s the 

6 primary point I want to make with this sort of testimony. 1 

7 know that Congresswoman Conyers had planned to be here today, and I know that she 

8 will try to speak with you at some point in your calendar of other hearings. But I would refer 

9 you all to the Conyers report entitled "Preserving Democracy: What went wrong in Ohio." This 

10 is the best publication, 1 think, that has been written. It gives a detailed account of many of the 

1 1 voting irregularities that took place that impacted African-American voters in Cleveland, 

1 2 Columbus and other counties throughout the state. Now, while Ohio is not one of states that’s 

1 3 covered under the Voting Rights Act, I think it’s important that states that do have - that do not 

14 have to preclear their voting law changes should be aware and they should actually enact these 

1 5 laws in the spirit of the Voting Rights Act, and also these laws should fall within the letter of the 

1 6 law as well. 

17 A number of hearings, not unlike this one today, were held immediately after November 

1 8 2nd. It produced hours of testimony and volumes of firsthand accounts of voter suppression on 

19 the part of state and county election officials in urban and minority communities across the state. 

20 And I urge the commission and other voting rights activists to monitor the actions of the Ohio 

21 General Assembly in particular as they undergo their version of election reform. 

22 Based on an in-depth analysis of the proposed legislation being sponsored by the 

23 governing party there, it is clear to us and to a number of voting rights activists that the reform 

24 language attempts to codify many of the abuses that we saw take place in 2004 

25 Today we urge the members of this commission to send a strong signal to Washington 

26 and to the state legislative leaders that the commission is willing to submit its findings of all of 

27 the recently gathered evidence of voter suppression, voter intimidation and voter 

28 disenfranchisement. In fact, any relevant fact or finding regarding current barriers to the full 

29 exercise of voting rights should be exposed and taken into consideration before any final 

30 reauthorization legislation is passed into law. 

3 1 We also need to take this opportunity of the 40th atmiversary of the Voting Rights Act to 

32 advance innovative state legislation initiatives that can expand the voting rights where it is 

33 needed despite the political consequences that may still exist. Now, opponents of expansion of 

34 voting rights are working overtime at state legislatures all across the country drafting up cookie 

35 cutter legislation that is increasing imposing mandatory ID requirements, imposing restrictive 

36 voting procedures, and will force millions of more voters into this provisional voting status. 

37 Likewise, I’d urge the commission to consider the following recommendation that 

38 sometimes may go against the conventional wisdom of the current legislative strategies, but these 

39 are the issues that need to be addressed now and not after the debate of voting rights after 

40 extension. And that, I think, would be in the true spirit of the Voting Rights Act that helps spur 

41 this enactment. 

42 The election laws that are taking place must have the greatest emphasis on increasing the 

43 electorate and not making it more difficult to participate. And so we know that there are laws 

44 that may seek to do one thing or have the effect of doing something else. And as these 

45 legislatures continue to deliberate on election reform, it’s important that the basic principles of 
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1 the Voting Rights Act of 1965, as well as the National Voter Registration Act of 1993, and the 

2 Help America Vote Act of 200are all adhered to. 

3 First and foremost, each provision of the new election reform laws must ensure that the 

4 reforms will expand the right to vote and not contract it, and that the provisions should be 

5 designed to make voting on election day easier, not more difficult. On the question of 

6 provisional voting, the NAACP National Voter Ftmd believes that citizens who vote provisional 

7 ballots should have laws that will not penalize them or take away their right to vote simply 

8 because they showed up at the polling place or the wrong precinct. And in this case, sometimes 

9 the wrong precinct is in the same polling place, and people are denied the right to vote because 

10 they effectively stood in the wrong line. The jurisdiction for protecting provisional voters’rights 

1 1 should be as broad as possible, but if they do make a mistake, it can be corrected without sending 

12 them through hoops that may ultimately prevent their vote from being counted. On the issue of 

1 3 voting jurisdiction, through a review of the testimony fi-om voters in Pennsylvania and Ohio, we 

14 learned that how a state defines voting jurisdictions can have a major impact on the counting of 

1 5 particularly minority voters — or particularly on minority voters’ votes. 

16 In an increasing number of states, the voting jurisdiction which governs provisional 

1 7 balloting are precincts. Now, the NAACP National Voting Fund believes that this jurisdiction 

1 8 should be counties and not precincts. This will ensure that the least amount of people are turned 

19 away at the polls on election day. This is a major change that we feel must be made for any 

20 legislation being considered at the state level. 

21 There were many cases in 2004 where provisional ballots were cast and in the correct 

22 polling locations, but were not in the correct precinct lines, so those provisional ballots in too 

23 many cases were never counted. Now, this accounts for over 92,000 ballots in the 2004 election 

24 in Ohio where the election was decided by just over 1 18,000 votes, 

25 The Help America Vote Act designated the voting jurisdiction as the entity that oversees 

26 an election. So in Ohio, this is the Board of Elections, which is usually based on counties. And 

27 if Ohio and other states are to embrace the true spirit of the Voting Rights Act, it should 

28 designate counties as the jurisdiction to govern provisional voting, thereby dramatically 

29 decreasing the number of voters whose votes would not be counted in future elections. Our 

30 overall goal must always be to pass laws which would decrease the number of people who 

3 1 should vote provisional ballots and not increase the number. 

32 On the issue of voter registration expansion, again, as I mentioned, we have historic 

33 levels of voter engagement in 2004, And it was a breakthrough from decades of neglect of 

34 potential voters not being registered on behalf of Afncan-American and Latino and low income 

35 communities. I think — you know, I do not have exact numbers, somewhere in the neighborhood 

36 of 300,000 new voters were registered across the state. 

37 Now, in Ohio, again, hundreds of thousands of minority young voters found that when 

38 they got to the polling place, there were long lines of people who were forced to wait anywhere 

39 from two to nine hours to vote. 

40 There were also intransient election officials and offensive poll watchers who challenged 

41 their right to vote because they made honest mistakes on their forms in their efforts to find the 

42 right polling place. 

43 In Ohio, over 35,000 registered voters were placed on a statewide list to be challenged at 

44 the polls by partisan party operatives. Over 1 50,000 were not able to participate in our elections 

45 due to administrative and sometimes political barriers that occurred on election day. For that one 

46 day they became second-class citizens, and the term "provisional" was stamped on their right to 
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1 vote and we believe nullifying their right to vote. Now, contrary to popular beliefs, voter - 

2 mandatory ID requirements for all voters are not required under HAVA, and it is only required 

3 for those new registrants who did not provide either their social security numbers or driver’s 

4 license on their original mail-in form. However, Ohio and many any other states have gone 

5 further and taken steps to require all voters to show ID, NVF strongly opposes these efforts that 

6 are under way to add this new provision to the state election codes. These requirements are 

7 opposed by not only NAACP but many other civil rights organizations because of the well- 

8 known barriers that it creates for low income, homeless, and people of who are statistically less 

9 likely to have a voter - a photo ID. 

1 0 There was a study that was released in May of 2005 by the Ohio League of Women 

1 1 Voters that revealed that over 357,000 voters, a disproportionate number of minority voters, 

12 could be disenfranchised in the state of Ohio were this provision to be added, and would set back 

13 years and years of progress that has been made to increase voter participation, particularly 

14 among traditionally disenfranchised communities. By the same token, we oppose any efforts 

1 5 that would weaken laws that provide — weaken or repeal laws that allow ex-offenders to regain 

1 6 their right to vote after they Ve served their time. Since a high portion of these voters affected 

1 7 would be African-Americans and other men and women of color, we need to monitor these 

1 8 efforts and these changes to ensure that they are not contributing to the increased state-sponsored 

19 minority voter dilution, Ohio and Pennsylvania has one of the best laws in the nation regarding 

20 restoration of voting rights and led the way for other states. But both legislative bodies, we are 

2 1 urging them to resist temptation to repeal this law in the wave of reform. If anything, these states 

22 should be doing more to help young men and women regain their full citizenship rights. 

23 An ex-offender who is registered is more likely - is much less likely to return to a life of 

24 crime than a person who remains politically estranged from their community. So in 2005, as we 

25 commemorate the 40th anniversary of the Voting Rights Act, we need to be breaking down 

26 barriers and not erecting new ones. Many - 

27 CHAIRMAN LANN LEE: Mr. Moore - 

28 MR. MOORE: - of these regressive reforms that are being promoted in the name of 

29 stopping voter fraud are not doing that, they Ve actually creating more voter disenfranchisement. 

30 The League of Women Voters study again and COHIO reveal a startling revelation that only four 

3 1 cases of voter fraud could be documented out of 9 million votes cast in Ohio since 2002. And 111 

32 repeat, only four cases of voter fraud has been documented in a survey of all 88 counties of Ohio 

33 out of 9 million votes in 2002. 

34 CHAIRMAN LANN LEE: Mr. Moore, I wonder if you could try to finish up in the next 

35 two minutes. 

36 MR. MOORE: Sure. So in summary, I just want to say that we think that what failed on 

37 November 2nd and all across the country was the election apparatus was not prepared to 

38 accommodate a large outpouring of democratic participation. Any time you have a large 

39 registration campaign, the election officials at the state and local level, we actually have a 

40 concern that they can accommodate those voters. You know and I know that this hearing is 

41 focused on the reorganization of the Voting Rights Act, but I appreciate the ability to talk about 

42 how these other statutes that weVe also worked on, the National Voter Registration Act and the 

43 Help American Voter Act, are all extensions of the Voting Rights Act. And that we know there’s 

44 not going to be many opportunities for people to focus on voting and the voting rights and the 

45 voting laws that are affected. 
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1 And so even though it may create some complications on the part of some people, it’s 

2 important that we let states know and let people who would attempt to weaken the Voting 

3 Rights Act or weaken the ability of people to be engaged in voting know that we are also 

4 interested in these provisions, which is why I put so much time into trying to focus on those 

5 things. 

6 In Ohio, as well as other states, we know that there are several things that are wrong, but 

7 I hope that as we finish this discussion and we talk about the reorganization of the various 

8 sectors of the Voting Rights Act that there is a place for those conversations to take place. And 1 

9 think this commission is the only place to do that, and we will hopefully get some of that 

10 feedback from people throughout the country. I appreciate the ability to be a part of this hearing, 

1 1 and I apologize for not being able to be more engaged, but I look forward to whatever 

12 deliberations might come through as a result of these hearings, and will be glad to stay involved 

13 in the process. 

14 CHAIRMAN LANN LEE: Well, Mr. Moore, 1 think we have a question or two. But 1 just 

15 wanted to be sure that you would get us copies of the Preserving Democracy report and the 

1 6 report of the Ohio League of Women Voters. 

17 MR. MOORE: Yes. In fact, I would have submitted those two for the record, but I want 

1 8 to make sure I get those to you because those two documents are very, very good studies of some 

1 9 of the things that wefe talking about here today. 

20 CHAIRMAN LANN LEE: Okay. Commissioner Rogers, and then if you have any 

2 1 questions, Mr. Davidson. 

22 MR. ROGERS: Yes, Mr. Moore, thanks so much. It’s good to hear from you and your 

23 testimony. I did have one quick question for you. 1 know that you served as former chief of staff 

24 to Congressman Conyers on the judiciary committee, is that right? 

25 THE WITNESS: That’s right. 

26 MR. ROGERS: I know that youVe taken a look at where the votes are and - or got some 

27 sense about where votes are going to be with respect to the reauthorization. Can you just give us 

28 a quick sense of where things stand on the political front as relates to reauthorization? 

29 MR. MOORE: Well, I really couldnt because Iha not on the Hill anymore. Ilti a full-time 

30 director of the Voter Fund, so I’m not there much. But my understanding is that Congressman 

3 1 Sensenbreimer at our convention least week came and announced that he was co-sponsoring his 

32 version of the reauthorization. We were not shocked by that, but we were surprised that he chose 

33 that location to do that. 

34 Mr. Conyers had a bill in draft form for several, several months in conversation with 

35 many members of the voting rights committee. I understand that there’s going to be efforts to 

36 make sure that Sensenbrenner’s bill is the vehicle — 

37 MR. ROGERS: It is. 

38 MR. MOORE: - and we do what we can to strengthen it to make sure - 

39 MR. ROGERS: Do you know or do you have an idea of when you can expect to get a 

40 draft of whatever his bill is going to be? 

41 MR. MOORE: I’m not sure exactly. I think it may have just been introduced just recently 

42 as a result of his speech at the — at our convention last week. But my guess is that it’s very soon, 

43 and IVn sure that they will probably have something introduced in the next few weeks. 

44 MR. ROGERS: One of the things that the chairman and I spoke about yesterday was 

45 looking at to the extent that there is bipartisan support related to reauthorization of this act that 

46 there may be some things that we want, want to point to to strengthen the provisions of the act. 
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1 That might be the subject of amendments or otherwise or some thought we might add with 

2 respect to reauthorization or as it relates to this act, period. So it sure would be wonderful, to the 

3 extent you have thoughts in that regard, if that information could be provided to the commission. 

4 MR. MOORE: I would like to do that. And at some point in the future 1 know that 

5 everyone is concerned about this being there. But 1 do think we, we dont have any opportunities 

6 to have a bipartisan bill passed. And I am certain there will he Republican amendments to that 

7 bill that will do things we wont like. So I think we should keep our powder dry, keep our options 

8 open when it comes to possibly strengthening amendments. So again, Itn not sure how 

9 everybody feels about that thought, but that’s just my own view, but I think that is something we 

1 0 should pay attention to because it has been talked about for a long time. 

1 1 CHAIRMAN LANN LEE: Commissioner Davidson, do you have any questions? Well, 

1 2 Mr. Moore, we dont have any more questions for you. Thank you very much. Thank you for 

1 3 your patience in particular because of the audio difficulties. 

14 MR. MOORE: Well, I appreciate your taking the time. And again, thank you for doing 

1 5 what youfe doing with these hearings. It’s really useful for everybody I Ve talked to who’s been a 

1 6 part of it; they’ve been really happy to participate in the process. Thanks. 

1 7 CHAIRMAN LANN LEE: Mr. Sayers and Ms. Robideau, thank you for being patient. I 

1 8 wonder if we could start with Mr. Sayers because we started earlier talking about Duluth and 

1 9 perhaps we could finish talking about Duluth before we start talking about Missoula, Montana. 

20 Mr. Sayers, I compliment you on pulling the microphone closer to yourself. Mr. Sayers is a 

2 1 Native American activist in Duluth and has been involved with nonprofits and tribal activities for 

22 a number of years. And he is going to give us more information about Duluth. MR. SAYERS: 

23 Yeah, I’m employed by the Red Lake Band of Chippewa Indians as urban liaison for Duluth, 

24 Minnesota. And I also worked with Native Vote 2004 last year in the 2004 elections. And I'm 

25 also on the indianslist.org as a state director. It’s a political organization. 

26 CHAIRMAN LANN LEE: Mr. Sayers, if you’d just pull the microphone as close to you 

27 as you can get it. 

28 MR. SAYERS: It’s an organization that’s targeting Native American candidates. We're 

29 looking at getting more Native Americans involved in the political process and running for state, 

30 federal and local level offices. Last year at the 2004 elections, I did voter mobilization and voter 

31 registration in the Duluth area. I work primarily in Native American and predominantly black 

32 neighborhoods in Duluth where the voter turnout has been pretty low for the last several years. 

33 And I couldn’t figure out why people just weren’t voting. You know, we got out and talked to 

34 people and, you know, find out why they weren't getting out the vote. And then we tried to work 

35 on issues that would, you know, make them more comfortable voting. And one of the things we 

36 found is that, you know, they, they just felt displaced at the polls, and they felt that, you know, 

37 that their vote didn’t really matter, so we gave them a lot of good reasons last year why we turned 

38 out the vote. 

39 We turned out the Native American vote. In Duluth we had 96 percent. And, and I know 

40 we got commendations from around the state. We were one of the highest, highest turnouts. 

41 But we did run into a lot of problems with Republican challengers who openly engaged 

42 in voter suppression. And myself, I live in a predominantly white neighborhood of Duluth, and 

43 when I went to vote, there was poll challengers at the polls. And I have other fnends and other 

44 colleagues that work in and live in white neighborhoods in the Duluth area and, you know, they 

45 observed the same thing. And you go to the inner city where the population is predominantly 

46 black and Native American, there was poll challengers at every polling place. And the 
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1 Republican challengers were all from Washington, D.C. and were all attorneys. Now, you know, 

2 it’s one thing 1 couldn't understand, is how can you be a poll challenger in a community if you 

3 don’t know the people in the community that youVe challenging votes in. I mean, you couldn’t 

4 come up to somebody and say, you cant vouch for this person because you don’t know that 

5 person. How would you know that if youte not from that community? And it doesn t make sense 

6 to bring someone in from out of state to do that in a community where you don’t know anybody. 

7 So we, we ran into a lot of problems. We had Republican poll challengers who openly 

8 threatened people. At the Duluth Public Library, I personally brought down several individuals 

9 from a halfway house, and they were all Native American. Only one had an ID, and he was 

1 0 going to vouch for six other, six other residents of the halfway house. Now, the poll challenger 

1 1 let the first five through. And when the sixth, the sixth voter registered and cast his vote, the 

12 Republican challenger jumped up to the other guy, "Okay, you just vouched for this man. You 

13 know, youVe subject to a $10,000 fine, 10 years in prison for each illegal vote that went through 

14 here." And, you know, he said it loud enough for everybody in the whole, you know, in the 

1 5 whole polling place to hear him. 

16 And so then I stepped in and said, "No, youVe wrong. He can vouch for as many people 

17 as he knows. He can vouch for anyone as long he knows them, knows where they live, and, you 

1 8 know, that’s, you know, that’s the way the law reads." So the republican challenger said, "No 

19 you’re wrong. If, if any one of them is an illegal vote, he’s subject to a $10,000 fine and 10 years 

20 in prison." And I said, "Well, no, if you’re, if you’re going to challenge his vote, you need to take 

21 the election judge aside and in private say youVe going to challenge that vote. You can’t openly 

22 threaten someone with prison time or, you know, monetary damages for something like that. 

23 That’s voter suppression, and you cant do that. And you do it again, I’m going to call the police 

24 myself and have you removed from this polling place." So we didnt have any more problems at 

25 that area. So I went up the hill and I took some ladies from a battered women’s shelter to another 

26 polling place. And they also had an attorney that was a poll challenger. 

27 And we brought the ladies in. Now, the ladies in a battered women’s shelter, they’re in a 

28 domestic violence situation. There’s federal and state laws that, you know, govern what 

29 information they can put on their, their voter registration cards. They can tell the election judge, 

30 you know, this is my situation, this is why this -- this is why this information is missing. There’s 

3 1 confidentiality rules. And the poll challenger challenged every one of them; demanded - he 

32 wanted each and every one of them’s addresses. 

33 And I said, "Well, you know, youVe potentially putting these women at risk by trying to 

34 put this out as public information when theyVe in domestic violence situation and there’s federal 

35 laws that govern that and you can’t do that." 

36 And so he was adamant that, "Well, then they can’t vote. You know, we can’t allow you 

37 to vote. The election judge should not let you vote because youVe not putting an address down." 

38 So I told the ladies to go ahead and vote. If he’s going to challenge the votes, we would actually, 

39 you know, bring its attorney over to actually discuss it with him. Which they have an attorney on 

40 site at the federal women’s shelter. 

41 So those five ladies got to vote in the end, but we just felt that, you know, that’s, you 

42 know, that’s a statement, voter suppression to, you know, try to — any little, any little thing that 

43 they could use to try to keep people from voting. And it was pretty blatant that they were only 

44 minority communities in the Duluth area. You know, there wasnV poll challengers in the white 

45 communities. You know, and I know that firsthand because I voted, you know, in a 

46 predominantly white neighborhood. 
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1 CHAIRMAN LANN LEE: The incident you just referred to involving the ladies from the 

2 battered women’s shelter, is that the same incident that Ms. Kazel earlier testified about? 

3 MR. SAYERS: No. 

4 CHAIRMAN LANN LEE: It’s a different situation? 

5 MR. SAYERS: It was a separate issue. There was - they, they have a separate - there’s 

6 three battered women’s shelters in Duluth, and the one I was working with is a shelter for Native 

7 American women. The one she is talking about is a separate - it’s a whole separate incident. 

8 CHAIRMAN LANN LEE: Thank you. 

9 MR. SAYERS: There was several incidents like that in Duluth last year. So, you know, it 

1 0 wasn’t just, it wasn’t just the one incident, there were several incidents in downtown Duluth and 

1 1 the Central Hillside community which is predominantly community. And the surrounding 

1 2 communities, predominantly white neighborhoods, there was no incidents but there was quite a 

1 3 few in the Central Hillside community. So there was more than the ones I, I witnessed. 

14 There was another fellow from Mille Lacs that was doing pretty much the same work I 

1 5 was doing, and we kind of, you know, touched base with each other throughout the day. And he 

16 related about lor 12 different incidents at the polling places he was working at. So there were 

17 several incidents in Duluth last year with voter suppression. So I just feel that, you know, it was 

1 8 pretty blatant In the Duluth area. And Red, Red Lake, you’re going to hear from a lady later on 

19 this evening, and she’s going to — she’s got a real horror story for you. And that’s — I mean, 

20 you’re going to be surprised at what actually went on there. 

2 1 CHAIRMAN LANN LEE: What are the names of the minority areas in which these 

22 efforts were undertaken? 

23 MR. SAYERS: Well, just the Central Hillside. 

24 CHAIRMAN LANN LEE: Central Hills? 

25 MR. SAYERS: Central Hillside community in Duluth. 

26 CHAIRMAN LANN LEE: Okay. 

27 MR. SAYERS: It’s probably a mile and a half long by - Duluth is a - it’s a port town and 

28 it sits on the hill. So the area below the Central Hillside are, which overlooks downtown, and 

29 that’s mainly where all the minorities have, you know, congregated as, you know, the house - 

30 the rents are cheaper. The, you know - I mean, the buildings are older and they can afford to live 

3 1 there, in that area. And it’s closer to shopping, it’s more convenient for a lot of these minority 

32 community to live there. 

33 CHAIRMAN LANN LEE: Well, thank you, Mr. Sayers. Now, we have testimony of 

34 Janet Robideau. 

35 MR. SAYERS: Oh, before - 

36 CHAIRMAN LANN LEE: I’m sorry. 

37 MR. SAYERS: - I’m done, I just had another issue about the Minnesota governor 

38 appoints the secretary of state. And last year Mary Kiffineyer, just before the election, was 

39 going to not allow tribal IDs in the state of Miimesota. Now, the Voting Rights Act directly 

40 relates to that because if it weren't for the Voting Rights Act, they wouldnt have a leg to stand on 

41 when they took her to court. And the state supreme court overruled her and allowed tribal IDs. 

42 Now, the party that’s in — that’s in power at the time is allowed to make the choice on who’s the 

43 secretary of state for that state. The secretary of state, in turn, enacts the election laws. So if it’s a 

44 Republican governor, theyVe going to lean towards the Republicans as far as what the election 

45 laws are going to be for that state for that year. And, you know, if it weren’t for the Voting Rights 
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1 Act, I think that, you know, that there would be a lot more abuses than there were in the past. It’s 

2 a pretty important point. 

3 CHAIRMAN LANN LEE: Okay, thank you very much. 

4 TELEPHONE OPERATOR: Carol Juneau from Montana is on the line. 

5 MS. JUNEAU: Okay. 

6 CHAIRMAN LANN LEE: IJn sorry, could you repeat your name again? MS. 

7 JUNEAU : This is Carol Juneau from Montana. I In on the line. 1 was told to call in about this 

8 time. 

9 CHAIRMAN LANN LEE: You Ye on the phone right now, but we’re going to -- 

10 MS. JUNEAU: Yes. 

1 1 CHAIRMAN LANN LEE: — we Ye going to, if we can. Representative Juneau, could we 

1 2 ask you to wait a couple of minutes because we have — 

1 3 MS. JUNEAU: I certainly will. I’d be happy to do so. It’s been great listening. 

14 CHAIRMAN LANN LEE: Well, I want you to know you’re deferring to another 

15 Montanian. 

1 6 MS. JUNEAU : A great lady. I heard her name. 

1 7 CHAIRMAN LANN LEE: Okay. Well, Ms. Robideau is a member — 111 just introduce 

1 8 her and then she’s going to testify for a few minutes — 

19 MS. JUNEAU: Wonderful. 

20 CHAIRMAN LANN LEE: -- and then you will follow. Janet Robideau is a member of 

2 1 the Northern Cheyenne Nation and a resident of Missoula, Montana. She is a longtime activist, 

22 as well as the executive director of the Montana People’s Action MPA and Indian People’s 

23 Action organizations. IPA I guess is the last one. And these organizations fight for social, 

24 economic and racial Justice using a direct action organizing. Welcome, Ms. Robideau. 

25 MS. ROBIDEAU: Thank you. And I’m glad to be here, and I donY talk fast and 1 talk 

26 loud, so, okay, 

27 CHAIRMAN LANN LEE: The court reporter appreciates that. 

28 MS. ROBIDEAU: As you stated, I am the executive director of Montana People’s Action 

29 and Indian People’s Action. We organize low income people in our urban Indians. And our 

30 Montana stats are pretty much par for the course for that area of the US. The population of white 

31 people is at 9percent. Indian people are 7.7 percent of the population, and all other groups of 

32 color comprise the remaining 1 .3 percent. 

33 The largest other non-Indian groups are - we have a large Hmong population. We have a 

34 large Hispanic population in Billings. And also in Missoula, in addition to the Hmong, we have a 

35 number of Belarussian immigrants. There are roughly 70,000 people in the state of Montana, a 

36 quarter of which are children, not of voting age yet. 

37 Half of us live in the urban areas, and I just brought a, a picture, it’s on a shirt that we 

38 distributed for voting stuff But we have Itribes and seven reservations — you’d think I’d know 

39 that by heart right now - and five urban areas that we as Indian People’s Action serves. And just 

40 — and I’ve been working in this total arena since the early "OOs, and I've been an activist since 

41 1 973. 1 do - I did want to comment earlier about what three of the other people had said talking 

42 about border town violence, an enormous amount of border town violence, those little towns and 

43 bigger towns that surround our seven Indian reservations. This last election cycle we 

44 encountered a number - there were rumors floating about that the cops were going to pull over 

45 Indian people, Indian drivers and check for insurance and driver’s license. And, of course, if we 

46 donY have that, weYe breaking the law. 
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1 So a number of our folks were reluctant to go out driving. My organization provides 

2 rides to the polls. We work and we make sure that people are registered and educated and we 

3 mobilize them. We got a number of calls from people who did not want to drive because they 

4 don’t have insurance, they’re poor, they cant afford it, and it’s against the law if we don’t have it. 

5 1 find that the racism in our state is especially rampant against Indian people. People feel 

6 quite free and comfortable doing things to us that they would not ordinarily do to other people of 

7 color. And their attitude is, well, just an Indian, you know, who cares. Why are you taking up for 

8 that person, that’s an Indian. 

9 Our governor has been called an Indian lover because he has appointed a number of our 

1 0 Indian people to various posts within his administration. 

1 1 And we talked about complaints, and we basically feel like complain to who, who’s going 

1 2 to listen, who really cares, although that is changing, and it continues to change over the years 

1 3 because we’re, we’re letting our Indian people know that you have to be vocal about this. You 

14 know, people don’t really understand that this is going on, and if we donl speak up, it’s never 

1 5 going to change. 

16 People feel that they’re not going to be believed, and so it takes time to get people to get 

17 to that level of trust. So when they Ve targeted as they go to vote, they’re not — I mean, what we 

1 8 encounter is not so much at the polls, it’s what happens as we go in and, and we try to get people 

19 registered to vote. 

20 So we encounter clerks who don't want to give us voter registration cards. They - and 

21 they’re actually very nasty about it. They say, "Well, well give you 10, we’re not giving you 

22 1 00." In Missoula, we registered over 2,300 people for this last election. We had to go in and get 

23 cards 1 0 at a time because these folks refused to give us the cards because they - you know. I’m 

24 not sure what’s - you know, why. We did actually go over their heads. We were told, we talked 

25 to attorneys and they said, "Call the state office." 

26 And so they sent us this huge box of voter registration cards so that we could register 

27 people to vote. 

28 Then when — every Friday we took our cards to the county elections office, and they 

29 were outrageously rude to our folks. We had to send our nicest, most mellow folks to go and 

30 deal with the county clerks because they would literally like throw cards. They were upset. 

31 They, you know, they didnt want to — they didn’t want to deal with us. 

32 And we were very careful about explaining to people how they should fill out these cards, 

33 because we would encounter such rudeness at the -- from the county clerks which, you know, 

34 they ultimately deny. 

35 During election 2000, we worked really hard to get absentee ballots in. You know, vote 

36 early, vote often. But we, we ended up getting a large number of people to do their absentee 

37 ballot voting, and during that session, in the 200session, our esteemed legislators from not the 

38 Democratic Party voted, they passed a law that made it illegal for us as community activists and 

39 social justice organizations to take those absentee ballots. 

40 And we understood, you know, there was a worry about fraud, but we couldn’t even take 

41 them to the people that we visit. And we’d go door knocking, we’d go door to door in the 

42 community. 

43 So they didn’t even want us handing the ballots. We had to go through this elaborate way 

44 to make sure that people would — we did it all over the phone. So we were still able to do it, but 

45 they continued to put up these barriers. 
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1 And then finally just the tribal IDs, there was some - like my tribe, the Northern 

2 Cheyenne, we dont have a picture on our ID. I just have a sheet of paper that says I’m an 

3 enrolled Cheyemie and I have a number, I donl have a picture. 

4 IVe been able to use that, you know, at banks and for other things and I have a driver’s 

5 license, but they could not - and this — for the first time we had to present IDs. WeVe never had 

6 to before. I mean, youVe talking about a state, we don’t even have a million people, we got 

7 950,000. We have a nice big state. 

8 But with the tribal IDs, some tribes have pictures and others dont. There needs to be 

9 some sort of uniformity, some consistency across there. And finally, I think just that, you know, 

10 we in Montana work really work hard to get our Indian people out to vote. And for the powers 

1 1 that be to continue to put up these barriers, you know, just makes it harder for us to convince 

12 people that they need to get out and vote. But it doesn’t stop us. We’re going to continue to 

1 3 knock down these barriers. And if we, you know, if we can let people know what’s going on 

14 then, you know, we have a greater chance to have a voice in the decisions that are made that 

1 5 directly affect our lives. Thank you. 

16 CHAIRMAN LANN LEE: Ms. Robideau, you said "vote early," and then I think you paused 

1 7 and rolled your eyes and said, "vote often." 

18 MS. ROBIDEAU: Yes. 

19 CHAIRMAN LANN LEE: When you roll your eyes, it doesn’t appear in the transcript. 

20 Did you mean to say vote often? 

21 MS. ROBIDEAU: Yes, and I was joking. I apologize. 

22 CHAIRMAN LANN LEE: Okay. 

23 MS. ROBIDEAU: I was using an old union phrase, but, no, you only vote once. 

24 CHAIRMAN LANN LEE: Why dont we go to Representative Carol Juneau. Are you 

25 still on? 

26 MS. JUNEAU: I certainly am. 

27 CHAIRMAN LANN LEE: Okay. And then what the commission will do is follow up 

28 with questions for the both of you at this point. And if Mr. Sayers comes back we can include 

29 him in the questions. Let me introduce you. The Honorable Carol Juneau of the Montana House 

30 of Representatives is a statewide leader for Indians in Montana, and an educator for legislators 

3 1 not familiar with the issues facing the state’s tribes. She’s a native of South - of North Dakota, 

32 rather, and a member of the Mandan-Hidasta Tribe, and Representative Juneau is in her fourth 

33 term representing the Blackfeet reservation of Browning, District 85, in Northern Montana. 

34 Welcome, Representative Juneau. 

35 MS. JUNEAU: Thank you very much. Am I speaking to Mr. Lann? 

36 CHAIRMAN LANN LEE: This is Bill Lee. 

37 MS. JUNEAU: Bill Lee, okay. 

38 CHAIRMAN LANN LEE: We also have Commissioner Joe Rogers, Commissioner 

39 Matthew Little, Commissioner Elsie Meeks. 

40 MS. MEEKS: Hi, Carol. 

41 MS. JUNEAU: Hi. 

42 CHAIRMAN LANN LEE: And Commissioner Davidson. 

43 MS. JUNEAU: I’ve got written testimony that I e-mailed earlier today. Maybe - I don’t 

44 know if you got it by now. They can copy it off and give it to you and - 

45 CHAIRMAN LANN LEE: We have the testimony - 

46 MS. JUNEAU: - and you can follow along. 
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1 CHAIRMAN LANN LEE: We have the testimony and you can feel free to give us 

2 highlights. 

3 MS. JUNEAU: I will. Okay, thank you very much. As I said, my name is Carol Juneau, 

4 for the record, and I currently serve as state representative for House District 16. The Blackfeet 

5 Indian Reservation makes up the majority of my house district. I’m an enrolled member of the 

6 Mandan and Hidasta Tribes of North Dakota, and IVe been active in the political empowerment 

7 of Indian people for many, many years. 

8 And I think that the previous person that testified, Janet Robideau, I would say ditto to 

9 almost, you know, almost everything she said. She’s absolutely right on here in the state of 

1 0 Montana. I was a plaintiff in the Old Person versus Cooney, later called Old Person versus 

1 1 Brown, voting rights case that was filed after the 1992 redistricting process, and we spent many 

1 2 years on that case. 

1 3 But after the 2003 redistricting plan was approved here in Montana, it really made our 

14 issue moot. So I would just really encourage the commission to take a look at that particular 

1 5 case, the issues we raised in terms of the dilution of the Indian vote in Montana. 

16 Also, I wanted to ask the commission to include as part of your record the report that Dr. 

1 7 Janine Pease did for Yale University called Voting Rights in Indian Country, Lessons from the 

1 8 Past, Prospects for the Future. This is a real good comprehensive report on the history of voting 

19 rights here in Montana, as well as elsewhere, and so it would be a good document for your 

20 review. 

21 Montana has had a long history of voter rights activities, such as voter registration drives, 

22 voter education projects. And we also have a long history of voter litigation that helped move us 

23 forward over the last probably 20 years. And the redistricting that was done after the 2000 

24 census has allowed the opportunity for Montana to have eight American Indians serving in the 

25 state legislature at this time, six in the house, two in the senate. And we hope by 2006 to have 

26 three in the senate, so we would have a representation of nine Indians in the state legislature. 

27 One of the issues, 1 think the issue of proportional representation for American Indians in 

28 the state legislatures throughout the United States, as well as proportional representation in the 

29 county, city, school boards and other local government systems needs to be addressed by this 

30 commission which deals right directly with voting rights. The progress that’s been made in 

3 1 Montana in voting participation has not been without challenges or without very hard work by a 

32 lot of people who had to dance through a lot of hoops, as Janet Robideau talked about, placed in 

33 front of them by clerks and recorders, or laws passed by our state legislature on voting 

34 procedures. 

35 Most recently in Blaine County in Montana, which includes the Fort Belknap 

36 Reservation, there was an election legal challenge filed by some Indian people in that community 

37 and they won. For 80 years, there has never been an Indian county commissioner elected, and 

38 that went to court. They got a district in the Fort Belknap community, and an election was held 

39 and a new district was added, that new district, and an Indian was elected, and so wefe real 

40 proud of that action. 

41 And in preparing this testimony, members of the commission, I did ask people in 

42 Montana to share some of their ideas and some of the concerns with me and 111 do that at this 

43 time. Dr. Janine Pease, she’s a Crow Indian educator and voting rights activist, and has four 

44 issues for your attention. 

45 In one of them she talks about the rural locations in reservations. Many reservation 

46 communities are rural and they dont have addresses. And so one of the things that the county 
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1 clerks require is specific addresses on voter cards or also section, township, and range where 

2 people live, and not very many people know that, so that is an issue. And if the people don’t put 

3 their correct address down, the clerk and recorders will toss the card officially and the people 

4 lose the right to vote. So that specific issue is something of concern. Janine also says the 

5 elections schemes in Montana are at-large systems, and most Indian voters are unaware that the 

6 election scheme dilutes their strength and make it nearly impossible to elect school board 

7 commissioners, county commissioners water board commissioners, city mayors and more. 

8 American Indian voters desperately need the chance for representation. And until American 

9 Indian people have a clear path to representation, many of these governmental entities will 

1 0 continue their practices that tend to exclude American Indians. 

1 1 Gail Small from the Northern Cheyenne Reservation, who has been a voting rights 

12 activist for many years, stresses the importance of bilingual Cheyenne and English speaking 

1 3 people needed at the polls there in the Northern Cheyenne Reservation. She talks about a 

14 disenlfanchised population who are already hesitant to vote due to backlash, and they have 

1 5 maybe one or no people who can speak the tribal language at the polls. 

16 And some of our tribes in Montana have retained their language more than other tribes, 

17 and that’s probably true in the United States, so that need would vary, I would imagine. But she 

1 8 talks about during the 2004 election they had a hard time with the bilingual issue in the Lame 

19 Deer community, the Lame Deer elections. She says it’s very important for interpreting and 

20 explaining the numerous ballot initiatives that people had to vote for, so she explained them to 

2 1 her mother and then her mother went in with the tribal elders and spoke in Cheyenne to them 

22 about the issues of coal bed methane, about the issues of medical marijuana. And how to 

23 explain that in native language is a difficult process that we have to think about. 

24 Anita Big Springs from the Flathead Reservation, who’s been working issues for many 

25 years as well, brought some specific examples out at what happened on the Flathead Reservation 

26 in 2004. 

27 And again, going back to clerk and recorders, that relationship, excluding our 

28 community, the clerk and recorders continues to be an issue. She said the clerk and recorder from 

29 Lake County, when they took in some voter cards due to changes of address, they said, "Oh, you 

30 moved again? We can’t keep up with you." 

31 And they sent - in the voting they sent a Kootenai elder on a wild goose chase to vote. 

32 She went ~ the elder went to Dayton to vote, which is a small community there. She was told to 

33 go back to Poison to vote. She went to Poison to vote, another community, and Poison told her to 

34 go back to vote in Dayton. So Anita called the clerk and recorder, and there was a reply that 

35 said, "That was my fault, Anita. She should be voting in Poison. And Poison sent her out a new 

36 card this morning." 

37 And that was said on election day. And no election judge offered this lady an opportunity 

38 to vote provisional status, which she could have been provided that opportunity. Another thing 

39 that Anita brought up is election judge ID discrimination and not following the appropriate voter 

40 protocol, not asking their fnends or relatives or community people for IDs and letting them vote. 

41 And that’s one of the requirements here in Montana under HAVA. When an Indian went to vote 

42 who had been voting in the same precinct for 30 years, he was asked to produce an ID. 

43 One of the things - again sending people to different precincts because the voter card 

44 was wrong. They also - Anita also raises the issue of not having election judges who can speak 

45 the native languages to people and not recraiting minorities to serve as election judges. One of 

46 the issues that I found out in Lake County, they had late voter registration lists. That is one of the 
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1 things when you work voter participation, you need a voter list as soon as you can to work on 

2 getting people out to vote, and they had a difficult time getting election - a current voter 

3 registration list there. 

4 She recommends that chief election judges have more training in the Voting Rights Act 

5 just as a general thing because a lot people weren’t familiar with provisional status or how to do - 

6 - what to do with spoiled ballots. 

7 One of the things again, and it comes up and Janet brought it up, is that we get voter 

8 registration cards from the clerk and recorders maybe 20 at a time, maybe 10 absentee ballot 

9 requests at a time, telling them they donf like to use the kind you can download from the Net or 

1 0 the ones that are provided in the phone book because it does not fit into our their card file and it 

1 1 creates more work for them. Polling places was an issue of concern. There was a precinct who 

1 2 had 4non-Indian voters, and they had their own polling place. 

1 3 Also on the Flathead, there was a district where there was 28voters with an Indian 

14 minority who had to travel 60 miles to vote. 

1 5 Then, of course, there was the issue on the Flathead Reservation of mismarked ballots, 

16 what to do with them. And it’s a big issue that created a lot of interest here in Montana. There 

1 7 were seven ballots that Anita Big Springs did go to court on and disputed, but in the district court 

1 8 they brought up 70 ballots that were mismarked, 70 ballots - or 77 ballots should have been 

19 thrown out that were counted. 

20 And so there has been in this state HAVA and the traditional ballot, voter — the clerk and 

2 1 recorders, those kinds of barriers continue to make it difficult for Indian people to participate 

22 fully. I think weVe come a long ways here in Montana, we still have a long ways to go, and so I 

23 do really appreciate this opportunity to testify before you and wish you the best with your work. 

24 CHAIRMAN LANN LEE: We just have a brief round of questions. Commissioner 

25 Meeks. 

26 MS. MEEKS: Carol, do you know if there were federal monitors at any of these polling 

27 places? 

28 MS. JUNEAU: I believe that - one of the things that 1 know, there was a lawyer’s group 

29 that brought in a number of lawyers to Montana at the various polling places, and I'm not certain 

30 where they all went. We had a couple here in one of our big group things on the Blackfeet 

3 1 Reservation that was just observers. And I don It know how but we did have - I can’t remember, 

32 from some lawyers group that said, "You know, we’re available if you want us." And 1 know 

33 some of the reservations called and asked them to come in and be an observer. So we did have a 

34 couple of law students that came in from the University of Montana and observed here. 

35 MS. MEEKS: Okay. But no one from the Department of Justice - 

36 MS. JUNEAU: IVn not sure how many were on the other reservations. 

37 MS. MEEKS: But no one was sent out by the Department of Justice. 

38 MS. JUNEAU: Not that I’m aware of. 

39 MS. ROBIDEAU: I got a call from the National Congress of American Indians who 

40 asked if I thought there should be federal monitors. I said, "If there’s any place you should have 

41 them, it should be Lake County." And so I never did find out if they sent a federal person to 

42 Lake County because that’s - that place is right in the middle of the Flathead Indian Reservation 

43 and Lake County is one of the most racist in the state. 

44 MS. JUNEAU: One of the difficulties, Elsie, is that there’s so many voting precincts on 

45 some of these reservation communities. 

46 MS. MEEKS: Right. 
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1 MS. JUNEAU: You’d have to have a large number of monitors available, you know, just 

2 even to our state with seven reservations. As an example, on the Flathead reservation, for the 

3 number of precincts that are on the reservation itself, there’s 1 voting precincts. On the Blackfeet 

4 there’s 10. 

5 MS. MEEKS; Right. 

6 MS. JUNEAU; And if you only - if you were going to cover the Blackfeet and the 

7 Flathead Reservations, you would have to have been, you know, accounting for every precinct, 

8 you’d have to have 20 people or so. It makes it difficult. 

9 CHAIRMAN LANN LEE: Well, thank you. Representative - IVn sorry. Commissioner 

10 Davidson does have a question. 

1 1 MR. DAVIDSON: I would just like to know whether you feel Section 203, the language 

1 2 assistance provision, has been of any use to Indians in your state. 

1 3 MS. JUNEAU: Tell me what specifically that provides. 

14 MR. DAVIDSON: That provides language assistance for people whose first language is 

15 not English. 

16 MS. JUNEAU: I think one of the things we see from the Northern Cheyenne comments 

1 7 and I think the Flathead Reservation coitunents, two of the reservations that I asked information 

1 8 on, and I think Crow as well, there has been attempts made to have maybe at least one person, I 

1 9 think, in the precinct that knows the native language. In some of the precincts I think it’s still a 

20 weakness. I think it’s very helpful to have a Native American that people recognize, more than 

21 one Native American that people recognize in the voting precincts that can speak the language of 

22 that reservation community or that tribal group, and to give voters a sense of ease when they 

23 show up to vote, particularly probably new voters and particularly our older voters that, you 

24 know, should be made welcome in that. So 1 do think it’s very helpful, but we need more of it. 

25 MR. DAVIDSON : Thank you. I just note for the record that Montana has bilingual 

26 election material requirements in Big Horn County and Rosebud County for the Crow and for the 

27 Cheyenne populations. 

28 CFIAIRMAN LANN LEE: Okay. Well, if there are no other questions. I’d like to thank 

29 Ms. Robideau and Representative Juneau. Thank you very much. 

30 MS. JUNEAU: Thank you for allowing us to testify. 

31 MS. ROBIDEAU: Thank you. 

32 CHAIRMAN LANN LEE: Well just take a break for just a second. 

33 MS. MEEKS: Is someone else coming? 

34 MR. GOGGLES: Patrick Goggles from Wyoming. 

35 CHAIRMAN LANN LEE; Mr. Goggles. And I understand Judson Miner is also on? 

36 MR. MINER: I am. 

37 MS. JUNEAU; I’m going to disconnect now. 

38 CHAIRMAN LANN LEE: Okay, thank you. Representative Juneau. 

39 MS. JUNEAU: Thank you. 

40 CHAIRMAN LANN LEE: Mr. Goggles. Is it okay with you if we hear Mr. Miner’s 

41 testimony first? 

42 MR. GOGGLES: That’s fine with me. 

43 CHAIRMAN LANN LEE: Okay, thank you. It’s my pleasure to now introduce Judson 

44 Miner. He’s a partner in the law firm of Miner, Barnhill & Galland which has offices in Chicago 

45 and Madison, Wisconsin. 
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1 And since the firm was founded in 1971, it has done a lot of work in civil rights and 

2 neighborhood economic development. And it’s also been Mr. Miner’s counsel - former 

3 colleagues, both African-American senators from the state of Illinois. Mr. Miners is a very 

4 well-known voting rights lawyer, and during his administration of Harold Washington he was the 

5 corporation coimsel for the city of Chicago. Welcome, Judson Miner. 

6 MR. MINER: Thank you. 

7 CHAIRMAN LANN LEE: One of the ground rules are if you could just testify for five or 

8 10 minutes, we could have a quick line of questions and then move on to Mr. Goggles. 

9 MR. MINER: Well, I can make my presentation short. To be honest, I was gone all week 

1 0 and I J ust got back in my office, so five minutes is plenty. But I - 

1 1 CHAIRMAN LANN LEE: WeVe had a long day too. 

12 MR. MINER: Pardon? 

1 3 CHAIRMAN LANN LEE: We Ve had a long day too. 

14 MR. MINER: I do think what I have to contribute is from the perspective of a person 

1 5 who has been litigating cases under the Voting Rights Act, principally Illinois, over the past two 

1 6 decades. And for someone who doesnU know much about Illinois, it is a state in which we have 

1 7 large ethnic racial minorities but they are very segregated. It’s a state which, notwithstanding the 

1 8 fact that we have two elected African-American senators, on the local level is and remains very 

19 heavily polarized. 

20 And our goverrunental structures of choice are single member districts. We have decades 

2 1 of tradition in Illinois of drawing wards and district boundaries in a way that creates or 

22 minimizes minority voting strength. And minimizing is an overstatement. Throughout the "SOs 

23 and through the "SOs and into the VOs, the tradition in Illinois was that you drew a map that 

24 created the smallest number of districts in which minorities could elect candidates of their 

25 choice. It was not until special elections were held in the mid-1980s that required a significant 

26 redrawing of districts that Hispanics obtained their first representatives in Elkton, Illinois and in 

27 Chicago, despite the fact that they had quite substantial populations. And, indeed, in the 90s the 

28 first Hispanic congressional district. 

29 The process has been corrected, to the extent it has been corrected, only through 

30 litigation. In the 1980s, there were - there was litigation over the congressional redistricting in 

3 1 which efforts were made to again create two African-American congressional districts in a 

32 jurisdiction in which it took a tremendous amount of energy to draw anything less than three 

33 districts. It was only after litigation that we succeeded in creating three districts that what we 

34 have today, in terms of litigation in Illinois in the 90s, was to create a Hispanic district. In the 

35 local scene in Chicago in the 1 980s, it took four years of litigation to address a map that had the 

36 smallest number of African-American and Hispanic districts that could possibly be created. In 

37 fact, the city is so segregated that you were able to draw a boundary throughout the city that ran 

38 on both sides of the existing boundaries that would include potential populations that could have 

39 been put into a majority black ward or majority white ward. 

40 In the 1 980s, blacks in that area were 34 times as likely to be placed in majority white 

41 districts than whites were to be placed in majority black districts. And this area is due to 

42 virtually the penalty of whites in majority in minority districts. And it rarely happens unless it’s 

43 absolutely necessary. 

44 The result of the 1 980 remap litigation ultimately led to special elections in which the 

45 city was required to redraw six of its 50 wards, and those six all elected minority representatives. 

46 And the consequence of that was quite profound in local govenunent in that it created a total 
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1 swing in our city council in Chicago and permitted Harold Washington to govern the city for two 

2 years, mostly being beaten up by the other forces. 

3 Again in the 'SOs, the same thing happened, although in a much smaller scale. But once 

4 specific steps are taken to correct the imbalances, it’s hard to go backwards in jurisdictions. 

5 There were still population shifts, and then the city was reluctant to make in this case even minor 

6 adjustments that would have provided equal voting opportunities for African-Americans. In this 

7 case, the City of Chicago, in an effort to prevent any increase in minority representation, was 

8 willing to spend $16 million in litigating its map. It ultimately lost. 

9 The Tenth Circuit ordered a rehearing on a very limited issue of how many more districts 

10 had to be drawn. As a result of that, there was a redrawing and there were special elections in 

1 1 Chicago. 

1 2 So that has been our history. And the hope is that because of the Voting Rights Act, these 

1 3 problems would slowly become less severe. And it is clear that the forces that are responsible for 

1 4 engaging in the redistricting process are well aware of what is required of them and increasingly 

15 becoming sort of mindful of this obligation. And the hope is that we will see much less of these 

16 problems. 

1 7 CHAIRMAN LANN LEE: Thank you, Mr. Miner. We have a round of questions. Joe 

1 8 Rogers. 

19 MR. ROGERS: Absolutely. Mr. Miner. Thank you for being with us. I had a very 

20 general question that I had for you because I’m curious. Illinois is a state that has elected two 

2 1 African-Americans to the United States Senate. And it was mentioned about your association 

22 with both, with Representative Carol — 

23 MR. MINER: The law firm has produced two-thirds of all African-American senators 

24 since reconstruction. 

25 MR. ROGERS: Absolutely. Absolutely. 

26 MR. MINER: We’re mighty proud. 

27 CHAIRMAN LANN LEE: We detect a note of pride in your comments. 

28 MR. ROGERS: I have to ask a broader question because 1 think there are implications as 

29 it relates to the Voting Rights Act, but I’m curious about this. 

30 Given, as youVe mentioning, a series of polarizing politics as they take place essentially 

3 1 with respect to Chicago and perhaps some areas of the state, one might argue, well, how is it 

32 possible that Barack Obama, for example, would be elected to the United States Senate out of 

33 Illinois, or that Carol Moseley Braun would have been elected out of Illinois given the history 

34 and practices related to racial discrimination as they exist in Illinois overall. Can you more 

35 broadly comment about dynamics as they take place in Illinois given, as your testimony 

36 indicates, problems with respect to racial discrimination and particularly voting in the state? 

37 MR. MINER: Oh, sure. The simple answer to that is that the problems are most profound 

38 at the most local level. It’s one thing to be addressing this issue in a city government where these 

39 racial concerns are created mostly. The next level is the state level where the districts are much 

40 bigger and it is, it is still severe but not quite as severe. 

41 When you get to the national level, you Ye dealing with a whole range of different issues, 

42 And you have also have to keep in mind that when African-Americans win, it is - on occasion 

43 there are factors that obviously come in. When Senator Braun won, there were multiple 

44 candidates, there was a division of votes, and that was very helpful to her. And the simple answer 

45 with Barack Obama is that Barack Obama is extraordinary. So that any white in the state of 

46 Illinois who has any thoughts that he or she could vote for an African-American and didnY vote 
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1 for Barack Obama would really have to examine themselves again. So he’s very, very special. 

2 But he also ran in a race with seven candidates. 

3 Sol think the dynamics that goes on at the most local level is really much different. And 

4 there’s much greater concern in the city of Chicago over whether wefe going to be governed by 

5 an African-American mayor or non-African-American mayor, and who’s going to be controlling 

6 the city government and the jobs and the services and so forth. So I think that race plays an 

7 even greater role at that level. 

8 MR. ROGERS: And that race is such that you directly state that it’s essentially whites 

9 who do not want African-Americans elected or representing them. 

10 MR. MINER: Well, I think that’s right, particularly at the local level. They play a more 

1 1 effective role in that process. 

1 2 CHAIRMAN LANN LEE: Commissioner Little. 

13 MR. LITTLE: No. 

1 4 CHAIRMAN LANN LEE: Commissioner Davidson? 

15 MR. DAVIDSON: No. 

16 CHAIRMAN LANN LEE: Well, thank you, Mr. Miner. 

1 7 MR. MINER: Thank you for having me. 

1 8 CHAIRMAN LANN LEE: And actually I do have a question before you run off. 

19 MR. MINER: Okay. 

20 CHAIRMAN LANN LEE: I understand that you've actually litigated cases in Missouri. 

21 MR. MINER: I did bring a case in St. Louis. 

22 CHAIRMAN LANN LEE: Could you talk about that and particularly the issues that 

23 were raised? 

24 MR. MINER: Well, the issue - you know, that was a case that - I was brought into a 

25 case that someone else had started. 1 can tell you about the problems that exist there. We never 

26 got that case back on track. The case had been dismissed when I got in and had been appealed, 

27 and it took an unfortunate course, and the state court had reversed it and we couldnf get it back 

28 to the trial level, 

29 But in truth, the situation in St. Louis in the 1990 redistricting was indistinguishable from 

30 Chicago. They had drawn a map in St. Louis. St. Louis had many of the demographic 

3 1 characteristics that Illinois had. It was an incredibly segregated city with blacks living on one 

32 side, the whites being the other, and a small area in the middle that has overlapping racial 

33 communities. And they had drawn a map that had the smallest number of African-American 

34 districts that you could possibly draw. And, you know, unfortunately by the time we were asked 

35 to get into the lawsuit, the case had been dismissed, and the court had gone off on a 

36 proportionality theory that the supreme court rejected but we never got it back to the trial level. 

37 So the problems were, were indistinguishable. The degree of racially polarized voting was 

38 profound. The use of manipulating ward boundaries to absolutely minimize minority voting 

39 strength was - seems to be the routine. But that is really all 1 can attribute to that situation. 

40 CHAIRMAN LANN LEE: You know, just reflecting on your - the colloquy you had 

41 with Mr. — with Commissioner Rogers, 1 guess your answer for — at the local levels should be 

42 that you have - in the city of Chicago, as well as, I guess, St. Louis - racially polarized voting. 

43 MR. MINER: Correct. 

44 CHAIRMAN LANN LEE: And you may not have it at the higher levels, at the statewide 

45 levels for instance. 
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1 MR. MINER: Well, 1 think that’s clearly the case. All of our data shows that voting is far 

2 more polarized as you get into lower levels of government where people are more concerned 

3 about who’s going to be their neighbor, what will be the consequence if they don’t continue to 

4 control their local unit of government. Some of those concerns arenf quite as severe, don’t 

5 dominate quite as much as you up the political process. I think there’s — I wouldnf be surprised 

6 if there’s still polarized voting at every level in Illinois. 

7 As I say, there are always exceptions, and Barack Obama is such an exception that it’s 

8 hard to use him as a model to determine whether voting is traditionally polarized. 

9 MR. ROGERS: Mr. Miner, I want to follow up on that point because that begs a couple 

10 of different questions. In essence, what youVe saying is that Barack Obama is such an 

1 1 extraordinary human being that white people, of course, could not vote for him, in essence, 

1 2 because if they didn’t vote for him, then they Ye, in effect, yielding to their most base instincts as 

1 3 racist human beings. However, with respect to local political personalities or at the more level, 

14 are you suggesting, in effect, that the individuals at the more local level are not as strong or 

15 capable or otherwise as articulate or compelling personalities, such that whites would not vote 

16 for individuals at the local level? 

17 MR. MINER: All I can say is when you get into local politics, race becomes more 

1 8 important, seems to be. All of our voting analysis shows that race plays a more predictable, 

1 9 profound role in determining how people vote. 

20 In biracial elections in Chicago, whites virtually never cross over and draft African- 

21 Americans at the local level. 

22 MR. ROGERS: Let me ask you ~ 

23 MR. MINER: That was true of Harold Washington who won an election with 36 percent 

24 of the vote, and it was virtually all of the black vote and didn't touch a white vote. It would have 

25 been interesting, had he not passed away, to see whether that might have changed, if there was 

26 someone on the scene who had been successful and had an opportunity to convince the white 

27 community that he could be an effective representative. 

28 Harold used to go around the city, and he loved to say that "You can run and hide from 

29 me, but we Ye going to find you and we Ye going to be fair to you." And if he had had the 

30 opportunity to do that for another term, it may well be that it would have been less racially 

3 1 polarized voting. But as soon as he passed away, the voting in Chicago became as racially 

32 polarized as it was before. 

33 MR. ROGERS: Let me ask you the question slightly differently Mr. Miner. If Barack 

34 Obama were running at the local level as opposed to the United States Senate, are you suggesting 

35 that he would not have been elected by white votes? 

36 MR. MINER: Oh, you know, that’s a very tough question. If Barack Obama had decided 

37 to initiate his political career at the local level and he had run in a white district against a white 

38 ethnic candidate, I think his chances would have been, he would have been lost. 

39 MR. ROGERS: Thank you kindly. 

40 CHAIRMAN LANN LEE: Well, thank you, Mr. Miner, and thank you for spending part 

41 of your Friday afternoon with us here. And if you need to go, you Ye free to do so. 

42 We’re going to move on to W. Patrick Goggles. Mr. Goggles is a member of the Arapaho 

43 Tribe and a member of the Wyoming House of Representatives where he is, I believe, the first 

44 Native American since Mr. Ratliff to be elected to the Wyoming legislature. Welcome, Mr. 

45 Goggles. 

46 MR. GOGGLES: Thank you. 
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1 CHAIRMAN LANN LEE: If you could testify for about between five and 10 minutes, 

2 that would be very helpful. 

3 MR.GOGGLES:I would be glad to. 

4 CHAIRMAN LANN LEE: Before you testify, let me just say I understand Kat Choi is on 

5 the line. 

6 MS. CHOI: Yes. 

7 CHAIRMAN LANN LEE: So if you eould be ready to testify after Mr. Goggles, that 

8 would be helpful also. Is that okay? 

9 MS. CHOI: Okay. 

10 MR. GOGGLES: Mr. Lee. 

1 1 CHAIRMAN LANN LEE: Yes. 

12 MR. GOGGLES: For the record, my name is W. Patrick Goggles, Representative W. 

13 Patrick Goggles. I’m a representative for House District 33 which includes the County of 

14 Fremont and the Wind River Indian Reservation in the state of Wyoming. I’m currently the 

15 executive director for Northern Arapaho Tribal Housing in Wyoming. I 

16 was elected in November of 2004, and as you mentioned, I actually am the second 

17 Native American elected to the Wyoming legislature. Mr. Scott Ratliss was elected in 1980 and 

18 served until 1992. However, I am the first Native American residing on the Wind River Indian 

1 9 reservation. 

20 CHAIRMAN LANN LEE: Mr. Goggles - 

21 MR. GOGGLES: Yes. 

22 CHAIRMAN LANN LEE: — we’re having some transmission difficulties. This 

23 transmission is not coming across loud enough for the court reporter to get your testimony. 

24 We’ve had this difficulty before, and 1 just wondered is there any way you could pump up the 

25 volume? 

26 MR. GOGGLES: I’ve got it pumped up all the way as far as it will go. 

27 CHAIRMAN LANN LEE: If you could - 

28 MR. GOGGLES: And it’s right on the phone. 

29 CHAIRMAN LANN LEE: Okay. My apologies, Mr. Goggles. WeVe having some 

30 difficulties at our end. And whatever you could do to increase the volume would be great. 

31 MR. GOGGLES: All right. Ill speak as loud as possible if that’s better. Are you hearing 

32 me any better at all? 

33 CHAIRMAN LANN LEE; Yes, we are. 

34 MR. GOGGLES: Like 1 said, my name is W. Patrick Goggles. And I am the 

35 representative for House District 33 for the state of Wyoming. I currently am the executive 

36 director of the Northern Arapaho Tribal Housing. And as you mentioned, I am the second 

37 Native American elected to the Wyoming legislature. Mr. Scott Ratliss served as the first 

38 Native American, as a Shoshone tribal member from 1980 to 1992. However, Ita the first Native 

39 American residing on the Wind River Indian Reservation to serve in the Wyoming House. 

40 House District 33 is a very rural district in a very conservative Republican state of Wyoming. 

41 All of my success was because of the 2000 census redistricting which allows Native 

42 American voters the probability of electing a Native American representative. However, up to 

43 that time many voters were not registered and many voters were complacent and had not voted in 

44 many years. The last election in 2004, with the help of Fremont County and their election clerk 

45 who was a Democrat, allowed us to register voters at the polls in our very rural district. And I 

46 have 1 0 precincts in my district, three of them are on the Indian reservation and seven are outside 
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1 the boundaries. We registered a total of 898 new voters in our, in our district with a voter 

2 registration project. The Fremont County election office allowed us - he recognized tribal 

3 identification as part of this process. 

4 Now, that process recognized the tribal ID. We use a digital format here. The digital 

5 format meets the elements for a Wyoming driverh license. So we didn't have really much of a 

6 problem in dealing with election judges. 

7 We were also able to have election judges from our native communities as observers and 

8 as leaders to help elders that didn’t understand what they were voting for. So we did get some 

9 help from the Fremont County election clerk. She basically followed the elements of the Voting 

1 0 Rights Act which allowed tribal members to register at the polls on election day. As a matter of 

1 1 fact, we had one precinct where people voted until 9:00 that night. They had to close the doors at 

12 7, but we had people inside the building and they were allowed to vote until 9:00. 

1 3 The Fremont County clerk allowed that allowed — they set up a registration date on our 

14 reservation and at our tribal facilities for tribal members to register. But that is not to say that this 

15 is a very rosy picture, because it’s been a long struggle to get to this point. And I would like to 

1 6 echo the sentiments expressed by Ms. Juneau and Ms. Robideau and the struggles they continue 

17 to have in Montana. There are barriers and there are dilution of Native American voters. 

1 8 One of the barriers in my locality is the Fremont County Commission. All the people are 

1 9 at large and it’s virtually impossible for Native Americans to elect a commissioner. And some 

20 of the other barriers that we run into, some of our tribal members do not live on the reservation, 

21 they live in border towns. And they do find some problems with election clerks. The problems 

22 are not as significant as you heard from Mrs. Juneau and Mrs. Robideau, however. 

23 But we did - we did use our voting rights — I mean our voting registration, a project to 

24 help educate those folks on what they needed to do to register to vote. And we encouraged them 

25 to vote early. You know, to vote early in the day rather than waiting until 6:30 to go to the polls. 

26 But fortunately many of our tribal members did do that. 

27 In my precinct, I was able to defeat the incumbent. The reservation precinct, I had a 74 

28 percent advantage to my incumbent 26 percent votes received on the reservation from non- 

29 Indians residing on our reservation. 

30 Let me say a few other things about the Voting Rights Act. I believe the Voting Rights 

3 1 Act has been implemented well in Fremont County and has allowed tribal members to participate 

32 in voting. However, it’s really incumbent upon the tribal members and leadership to get those 

33 voters out to vote and get them to understand what the franchise means to them. My election 

34 did pretty much that. We had many voters that didnf believe their one vote could make a 

35 difference, but, however, in this particular election it did through a voter registration drive 

36 mounted by the two tribes. Eastern Shinbone Tribe and the Norther Arapaho Tribe. And we 

37 canvassed the entire reservations for voters, many that were young and many that were old, and 

38 many that had not voted for years because of the complacency of not seeing their vote count in 

39 terms of a Native American candidate. But also a candidate makes a big difference as to how that 

40 person’s going to be received. 

41 I did receive approximately, 1 think, 38 percent of the precincts outside of the Wind River 

42 Indian Reservation. I did receive 38 percent, I received several crossover votes, and I received 

43 votes from many Anglo Americans living within the area. So by my election proved that the 

44 Voting Rights Act does work, that it should be maintained. And I would particularly stress that 

45 Section 5 needs to be reauthorized, and that was my purpose in calling. If you have any 

46 questions, I will end my testimony now. Thank you. 
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1 CHAIRMAN LANN LEE: Okay. Questions? Commission Chandler Davidson. 

2 MR. DAVIDSON: Representative Goggles, I have a couple of questions for you, and IVn 

3 just trying to get my facts straight. I’m not perhaps as good a note-taker as I should be, but I 

4 believe you said that the 2000 redistricting enabled the — was it the first election of a Native 

5 American representative on a reservation? 

6 MR. GOGGLES: On the reservation. 

7 MR. CHANDLER: Okay. And the second otherwise. 

8 MR. GOGGLES: Yes. 

9 MR. DAVIDSON: How do you explain — and so you see this as a favorable - a 

1 0 redistricting that was favorable to Native Americans. 

1 1 MR. GOGGLES: Absolutely. 

12 MR. DAVIDSON: How do you explain that? Was it the result of a lawsuit or was it just 

13 the conservative Republican legislature acting on its own? 

14 MR. GOGGLES: Actually, there were several members of the legislature and those 

1 5 several members appointed to the redistricting of the boundaries that actually looked at the Wind 

1 6 River Indian Reservation as part of a district. 

1 7 And yes, there are many conservative folks in Wyoming. And I believe and - you know, 

18 I’m not real sure about this, but I believe because of the complacency issues that many Native 

1 9 Americans didn’t vote, that many people thought that it really didn’t matter whether they made 

20 the reservation a district or not because many of the Native Americans wouldn’t vote anyway. 

21 MR. DAVIDSON: I see. 

22 MR. GOGGLES: But this year was a different year. We got many young people out to 

23 vote. A lot of college age Native Americans, single mothers, young families. 

24 MR. DAVIDSON: Could you tell me what percentage of your district is composed of 

25 Native Americans? 

26 MR. GOGGLES: Well, out of the 10 precincts, three of those precincts are on the Wind 

27 River Indian reservation. The total elected ~ the total vote on the reservation was right around 

28 2,000 to 1,955. And there were a total of 3,197 votes, and the vote off the reservation was 1,419. 

29 The numbers, you know, really tell the story here. The postelection - or the preelection 

30 there were only 1 ,057 voters compared to the postelection which there were 1 ,955 voters. So we 

31 did a lot of work in registering voters to vote, especially Native American voters, but we didn’t 

32 forget about the Anglo American voters out there; we included them in our drive to vote as well. 

33 MR. CHANDLER: I see. So you’re saying that the majority of the voters in that election 

34 in which you were elected were Native Americans? 

35 MR. GOGGLES: Yes, for the first time - 

36 MR. CHANDLER: Okay. 

37 MR. GOGGLES: - in many years. 

38 MR. DAVIDSON: Thank you. 

39 CHAIRMAN LANN LEE: Well, thank you very much. Representative Goggles for your 

40 testimony. And thank you for helping our court reporter. 

41 MR. GOGGLES: My pleasure. 

42 CHAIRMAN LANN LEE: Thank you. The next speaker is Kat Choi who is - excuse 

43 me, I just have to get my papers. She’s with the Korean American Resource & Cultural Center in 

44 Chicago. The center was founded in 1995 to empower Korean Americans in the greater Chicago 

45 area through community education, collaboration and organizing. And so I’d like to welcome 
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1 Ms. Choi, and please feel free to testify. I would like to just ask if Representative Thomas Van 

2 Norman is on the line? Okay, not. Okay, Ms. Choi, please go forward. 

3 MS. CHOI: Okay. 

4 CHAIRMAN LANN LEE: Welcome. 

5 MS. CHOI: Good afternoon. The 10 of you -- is it loud enough? 

6 CHAIRMAN LANN LEE: WeVe having some odd audio again. Let me just ask the court 

7 reporter. 

8 (A discussion was held off the record about sound quality.) 

9 CHAIRMAN LANN LEE: Why dont we take five minutes. Ms. Choi, can you wait a 

10 couple minutes before testifying? 

11 MS. CHOI: Yeah, sure. 

12 CHAIRMAN LANN LEE; Okay, thank you very much. So well take a break for five 

1 3 minutes. 

1 4 (A recess was taken.) 

1 5 CHAIRMAN LANN LEE; Thank you for bearing with us. We have our court reporter 

1 6 back and you’re coming through clearer. So we thank you for your patience and please feel free 

17 to go ahead. 

1 8 MS. CHOI: Okay. So good afternoon. My name is Kat Choi. I’m the director at Korean 

1 9 American Resource & Culture — 

20 CHAIRMAN LANN LEE; Ms. Choi, the court reporter is saying that you need to slow 

21 down. If you could speak slowly, that would help him. Your testimony is being transcribed and 

22 put in the public record. 

23 MS. CHOI; Sure. 

24 CHAIRMAN LANN LEE: But thank you for bearing with us. 

25 MS. CHOI: Okay. Hi, my name Kat Choi. I am the director at Korean American 

26 Resource & Cultural Center. We are based in Chicago. And let me give you a brief outlook about 

27 Korean Americans living in greater Chicago area. So according to 2000 census -- 

28 THE COURT REPORTER: lYn not understanding her. 

29 (A discussion was held off the record about sound quality.) 

30 CHAIRMAN LANN LEE: What weVe going to do is record your testimony because — 

3 1 well, it’s too long to explain. But well record your testimony and do our best to get it transcribed. 

32 MS. CHOI: Okay. 

33 CHAIRMAN LANN LEE: So if you could speak slowly, that would be helpful. Thank 

34 you. 

35 MS. CHOI: Okay. So let me talk a little bit about Korean Americans living in greater 

36 Chicago area. 

37 

38 So according to 2000 census, there are about 60,000 Koreans living in greater Chicago, 

39 and about, approximately about 7,000 registered voters live in Cook County. Cook County is a 

40 northwest suburb including the Chicago area. So since its inception in 1995, the Korean 

41 American Resource & Culture Center’s central activities have been to provide comprehensive 

42 education for Korean American voters through registration campaigns, publications of voter 

43 guides, distribution of candidate sheets, and community workshops. 

44 THE COURT REPORTER: Can we stop for a second? 

45 CHAIRMAN LANN LEE: Ms. Choi - 

46 MS. CHOI: Yes. 
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1 CHAIRMAN LANN LEE: Could you hang on just a second? 

2 (A discussion was held off the record about sound quality.) 

3 CHAIRMAN LANN LEE: Just continue. Again, I apologize. WeVe Just trying to get the 

4 record made. The court reporter is struggling to get this. So if you could just continue. 

5 MS. CHOI: Okay. 

6 CHAIRMAN LANN LEE: Thank you. 

7 MS. CHOI: So 111 go on. And so one of the activities we have dealt with a lot is for the 

8 last November election in 2004 which includes voter registration and also get-out-the-vote 

9 campaign for over 3,000 members in the community. And also exit surveys from five polling 

1 0 sites in the suburbs and Chicago area with assistance from Asian- American Legal Defense and 

1 1 Education Fund. While the numbers of Korean voters in Cook County has increased 

12 significantly over the last decade, there has been little bilingual materials available to Korean 

1 3 voters. It’s also an expansion of Section 203 of the Voter Rights Act, so there is a trigger of 

14 10,000. So only where there are more than 10,000 registered voters in certain counties speaking 

15 bilingual, the county clerk or county office is mandated to provide bilingual materials for those 

16 voters. But currently Cook County does not. 

1 7 So last year for the first time, KRCC helped the Cook County clerk’s office publish the 

1 8 very first voter registration brochure in Korean language provided by the county. But it was not 

1 9 widely promoted or distributed by, by the office. Also, that was the very first time voters have 

20 language in Korean, but it was only available on election day. As one of the most recent 

21 immigrant groups, Korean voters with limited English capacity face significant barriers to 

22 exercise their voting rights and to have their votes eount. 

23 So the following events were recorded by Korean voters in the greater Chicago area. So 

24 first, a lack of election judges providing bilingual assistance. All the cases had been made for 

25 other agencies to help recruit or promote election judges who speak Korean. And so in due time 

26 they were not really to be able to help out the voters in trouble. Also, the other thing that was 

27 noted was even though Korean voters have — go to the right polling sites, and even though 

28 voters have all the right required information, including voter registration cards, so sometimes 

29 they were asked to vote by provisionary ballot instead of the usual ones. 

30 And the third one is lack of sample ballots in Korean language, so that kind of impeded 

3 1 Korean voters to be able to choose - vote candidates in their districts because they are not given 

32 information about candidates in — for positions and what they run for in their districts. So as a 

33 recommendation, we propose for the commission to continue Section 205 of Voter Rights Act, 

34 and moreover expand Section 203 by lowering current trigger of 1 0,000 as it fails to include 

35 underrepresented migrant communities. So that was testimony. Thank you. 

36 CHAIRMAN LANN LEE: Thank you, Ms. Choi. Do we have any questions from the 

37 commission members? Ms. Choi, thank you very much. 

38 MS. CHOI: Okay, thank you. 

39 CHAIRMAN LANN LEE: And we appreciate you putting up with the technical 

40 difficulties. 

41 MS. CHOI: That’s fine. 

42 CHAIRMAN LANN LEE: We’re now going to go to the panel with - hello. 

43 MS. CHOI: Hello? 

44 CHAIRMAN LANN LEE: Hello? Is that you, Ms. Choi? Okay. We’re now going to go 

45 into the panel with people from the public who are testifying. And the first speaker is Kathy 
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1 Dopp, who is going to talk I guess about the Open Voting Consortium and the National Election 

2 Data Archive. Is that correct? 

3 MS. DOPP: That’s correct. 

4 CHAIRMAN LANN LEE: Welcome. 

5 MS. DOPP: Thank you. 

6 CHAIRMAN LANN LEE: Thank you for your patience. 

7 MS. DOPP: Oh, thank you for having this hearing here. My name is Kathy Dopp. I have 

8 a master’s degree in mathematics with graduate level computer science studies. And 1 am 

9 president and one of the founding tmstees of an organization newly formed since the November 

1 0 D4 election called US Count Votes. 

1 1 And weVe a group of primarily mathematicians and statisticians. And we think we can 

12 apply our talents to solving any problems with elections systems in America today. 

13 So I’d like to tell you why we need a nationwide database of mathematical - of detailed 

14 election results data so that we can analyze it and what, what some of things we can do to help 

15 correct the problems of voter disenfranchisement and incorrectly counted elections in America. 

16 With a nationwide database of detailed precinct level data, we could analyze the various rates of 

1 7 provisional balloting in different counties and precincts, and the rate at which those provisional 

1 8 ballots got counted and show if there was some abnormalities in certain precincts of counties that 

19 were, you know, had a much higher rate or not counting their provisional ballots. 

20 We could also collect and analyze demographic data so that we could tell if these trends 

21 were, you know, being — going along racial lines or not. Mathematical methods can be used to 

22 do redistricting. Instead of the current system, we could minimize boundary perimeters of 

23 districts and make sure that redistricting was done in a mathematical formula that was fair to 

24 everyone. Our group, US Count Votes, has studied voting machine allocation and found that it 

25 does suppress voter turnout in places like Ohio. 

26 All the mathematical smdies we do, and we can produce court-worthy evidence for 

27 lawyers that is irrefutable. Some of the exit poll analysis that our group has done so far has yet 

28 to be refuted by even one Ph.D. statistician or mathematician in America at any major university. 

29 And we Ve got a group of about 24 Ph.D. mathematicians and statisticians at universities all 

30 across America that are associated with our group. We have analyzed data in New Mexico, for 

3 1 example. We can do analysis of whether machines with high error rates are deliberately allocated 

32 to disadvantaged or - excuse me, certain ethnic groups or not. 

33 And in New Mexico, it looks like machines that had extremely high error rates of 

34 undervotes in past elections were deliberately - may have deliberately or were allocated to 

35 minority districts. 

36 MR. ROGERS: These are computerized machines? 

37 MS. DOPP: Yes. 

38 MR. ROGERS; Interesting. 

39 MS. DOPP: New Mexico is really interesting because it shows why you need to get the 

40 detailed election data that no state is currently releasing or will tell you. Because in New Mexico 

41 there were — in just the presidential race alone, there were 2,000 more votes that were counted 

42 than were actually cast in the absentee ballot category. 

43 But the way the data is normally reported, these were added together with the election 

44 day results. And election day voting on these electronic ballot machines with no paper had a very 

45 high rate of no votes registering for the presidential candidate in, in the election. In other words, 

46 supposedly up to 1 05 voters went to the polls on election day and voted for the downstream races 
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1 but not for the presidential race, which is very suspicious. But when you report data the way 

2 election officials normally do, they add these together and then report them, and so you can 

3 essentially today - in today’s election reporting system, you can pad votes for one candidate in 

4 one vote type while you’re simultaneously subtracting votes for a different candidate in a 

5 different vote type. And when you add them together and report them, neither problem is in 

6 evidence. 

7 And I’m only picking on New Mexico because I’m very happy to report that the New 

8 Mexico governor and chief election official actually has made this data available. So this - we 

9 have no idea of the extent of these kind of problems until we are able to build the system, 

10 collecting and analyzing this data in other states as well. Another thing that a group of 

1 1 mathematicians and statisticians can do to help achieve election integrity is to show - in one of 

12 the handouts I have here shows how surprisingly good a probability you would get of catching 

1 3 any miscounted precincts if you conduct random routine audits in randomly selected precincts. In 

14 just a small percentage of precincts, it gives you a very hight rate of detecting vote miscounts, 

1 5 especially when it’s a small amount of vote counts spread out among precincts. 

16 CHAIRMAN LANN LEE: So what you’re saying is anomalous results stick out? 

17 MS. DOPPiYes. 

1 8 CHAIRMAN LANN LEE: When you do -- right after you do the random sampling? 

19 MS. DOPP: Well, how the - 

20 CHAIRMAN LANN LEE: Or the outliers, 1 guess. 

2 1 MS. DOPP: Dn actually talking about two different approaches, building a nationwide 

22 database and analyzing it mathematically for election results. 

23 And also doing on the local level routine audits of randomly selected precincts, counting 

24 the paper ballot in, you know, maybe to 5 percent of the precincts. And by routinely auditing the 

25 paper record, you can catch - if you — you can -- if you detect a miscounted precinct, that should 

26 trigger a countywide recount of all the ballots. So in other words, you would randomly select 

27 maybe two small -- maybe to 5 percent of the precincts to hand-count, and then that would give 

28 you, depending on how you design your audit, maybe a 90, 95 percent chance of catching any 

29 miss - miscounted precincts if there were some. And that would enable you to easily catch any - 

30 - especially vote counts that were strewn among all the precincts. 

3 1 And the database of election results, when you collect those and analyze the detail 

32 election results, that would enable you to catch and detect any statistically anomalous results. So 

33 you might not catch a really small distributed result like you would with the paper audit, but 

34 you would catch anything that was, you know, really striking or statistically significant. 

35 Like, for instance, in New Mexico it was very statistically significant, the fact that the 

36 counties in New Mexico that were counted with op-scan paper ballots had a very normal low 

37 percentage of undervotes in a presidential race. In other words, everyone - less than - fewer 

38 than percent on average went to the polls and neglected to cast a vote for president. Whereas if 

39 you voted in counties using the DRE electronic ballot machines, you had this very high rate, and 

40 it was — and those machines were allocated more — they — the rate was particularly high of 

41 undervotes in the precincts where you had minorities, a higher portion of minorities. Another 

42 thing you can detect with statistical — you know, a mathematical analysis of the election data, for 

43 instance in Florida in both the 2000 and 2004 election, the op-scarmed counties looked like they 

44 were miscounted, the electronic miscounts. 

45 A lot of you may remember that if Gore had requested a recount of all the counties in 

46 Florida, including the op-scan counties, he would have won Florida, because the Miami Herald 
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1 recount of the op-scan ballots showed that enough votes shifted in the recount from Bush back to 

2 Gore that Gore would have won Florida. 

3 What a lot of people don't realize is that the Miami Herald did a recount of 2.7 of the op- 

4 scan counties after the 2004 election, and in their own characterization of their report, they said it 

5 was an insignificant number of votes shifted back from Bush to Kerry. But some 

6 mathematicians in my group actually looked at the number of votes that shifted back from Bush 

7 to Kerry, and they found that enough votes shifted back from Bush to Kerry, those 2.7 counties 

8 that they counted, that if you multiplied that out based on a proportion of the population, Kerry 

9 would have won Florida again in 2004. 

1 0 But that kind of gross calculation doesnt necessarily - you know, isnt necessarily valid, 

1 1 so that this is not something that would, you know, necessarily mean that Kerry would have won 

12 Florida. But in the 2000 election in Florida, there was a very high rate of ballot spoilage or 

1 3 overvotes where, you know, there was more than one, you know, ballot ~ ballots were spoiled 

14 because too many people were chosen for the same race on the ballot, 

15 You know, what I find really interesting about that is supposedly this ballot spoilage rate 

16 was much higher in precincts where there was a high number of minority voters. And a lot of 

1 7 those precincts had precinct-based op-scan systems where supposedly you stick the ballot into 

1 8 the counter at the precinct and it spits it back at you if there’s an overvote, so there should have 

19 been no overvotes in some of those districts. And so how did those overvotes get there? You 

20 might wonder if maybe. A, the, the feature that caught and detected and warned the voters of 

21 overvotes might have been turned off on those machines, or perhaps there was some insider that 

22 was spoiling the ballots after the fact. 

23 CHAIRMAN LANN LEE: Yes. 

24 MS. DOPP: We don’t know. 

25 CHAIRMAN LANN LEE: Ms. Dopp, I think if you could try to conclude your 

26 testimony, that would be great. But I’d say generally that I think what I would do - what I will 

27 do is ask the staff if they could talk to you because I think the purpose of our hearing is slightly - 

28 - is somewhat different. 

29 MS. DOPP: Yes. 

30 CHAIRMAN LANN LEE: But it obviously is germane to the intense public interest 

3 1 about voting integrity and the use of these machines. And I, I think that - 

32 MS. DOPP: Well, I think your focus is more on the Voting Rights Act - 

33 CHAIRMAN LANN LEE: Right. 

34 MS, DOPP: - and minority groups. And, you know, I apologize. I’m in town -- 

35 CHAIRMAN LANN LEE: No, no. 

36 MS, DOPP: - for a NASS conference and so I thought - 

37 CHAIRMAN LANN LEE: It seemed a natural. 

38 MS. DOPP: Yes. 

39 CHAIRMAN LANN LEE: I think what 1 would do is have you wind up. But also suggest 

40 that maybe the staff could identify some venues for, for these very important kinds of issues that 

41 youVe raising, you know, because it’s not quite germane. 

42 MS. DOPP: Okay, well - 

43 CHAIRMAN LANN LEE: But it sounds like itk very important and should be brought to 

44 light. 

45 MS. DOPP: Well, that was my first point, that we need to create this nationwide 

46 database at precinct level elections to help identify all these issues. And - 
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1 CHAIRMAN LANN LEE: Yes, I know exactly what you’re proposing. You’re proposing 

2 that there are certain mathematical ways to address these issues, 

3 MS, DOPE: Right, 

4 CHAIRMAN LANN LEE: Because statisticians deal with anomalies all the time, 

5 MS, DOPP: Right, And they can provide court-worthy evidence that is irrefutable if we 

6 have the right data. And the second — 

7 CHAIRMAN LANN LEE: Well, it would be important for secretaries of state to maintain 

8 integrity of their state system, 

9 MS, DOPP: Well, unfortunately not one state in America makes this data available right 

1 0 now, so that ’s why I’m - 

1 1 CHAIRMAN LANN LEE: Right, 

1 2 MS, DOPP: - attending the NASS conference to try to see if - 

13 CHAIRMAN LANN LEE: Okay, So you Ire already working on this, 

14 MS, DOPP: Yes, The second thing that we need to do that we haven’t done enough in terms 

15 of - you know, I guess Itn dealing more with the issues that disenfranchise not only minorities 

1 6 but all voters. And what I have seen a huge lack of is that people are not turning to the Ph,D, 

1 7 computer scientists that are voting systems experts, and therefore when they author legislation or 

18 try to, you know, fix the problem, 

1 9 And that there’s this group called the Open Voting Consortium, which is a group of Ph,D, 

20 computer scientists, who have been working since the year 2000 to develop better voter systems, 

2 1 and they have excellent recommendations and would be happy to help anyone with respect to 

22 legislation to fix voting systems, 

23 And the third idea I have is - you know, it’s very timely right now - I dont know how 

24 much time we have - is that the Help America Vote Act funds, it actually turns out that the less 

25 expensive voting equipment is also much more trustworthy, the op-scan voting equipment that 

26 produces a paper ballot that’s hand-countable and auditable. And the more expensive voting 

27 equipment is the, you know, electronic ballot voting that is the also not - slightly trustworthy 

28 and can be easily used to embezzle elections or just any kind of error can cause election failure, 

29 And so if we could convince states to save money, they would have lots of Help America Vote 

30 Act funds left over to do things like hire experts to ensure that the electronic voter registration 

3 1 databases are handled correctly so that voters are not disenfranchised like they were in Florida, 

32 And they could also create Web-based Internet databases that would keep voters, election 

33 officials and poll workers up to date on all the rules, regulations and procedures related to voting 

34 in their locales. And there would be a lot of other things that this money could be spent on that 

35 would really help solve a lot of the problems. And I guess my main points are that Get-Out-The- 

36 Vote efforts, although I think they're great, but in my opinion today from the mathematical 

37 analysis that my group has done, we find that there’s so much evidence of vote miscounts that is 

38 so widespread around the country in many, many states that you could probably put out all the 

39 voters you ever wanted to to vote and you still might not be able to influence the results of an 

40 election until we fix election integrity that’s disenfranchising everyone, 

41 And that after decades of never doing any independent audits of our voting systems to 

42 check for accuracy, weVe essentially given unlimited freedom to anyone on the inside to tamper 

43 with our vote counts. And we must, you know, do — take these few actions to fix it, create the 

44 nationwide database, start consulting with computer scientists and, you know, require voting 

45 equipment that has voter verifiable paper ballots that are hand-countable and independently 

46 auditable. And I’m sorry if I’m a little off topic, but good luck with all your issues. 
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1 CHAIRMAN LANN LEE: Weil, no, I think you’re adding a dimension — 

2 MS. DOPP: That’s right. 

3 CHAIRMAN LANN LEE: - that’s actually not been raised in the public debate about 

4 integrity. 1 think it’s only been about verifiability. Itk not really been about the kind of issues 

5 youYe raising. 

6 MS. DOPP: Right, which I think are important. 

7 CHAIRMAN LANN LEE: Do you have any questions, Charles? Well, thank you very 

8 much. 

9 MS. DOPP: Thank you. 

10 CHAIRMAN LANN LEE: WeVe going to move to have some testimony from some 

1 1 ACORN activists. Shade Buyobe-Hammond. 

12 MS. BUYOBE-HAMMOND: Yeah, my name is Shade, S-H-A-D-E, Buyobe-Hammond. 

1 3 Buyobe, it’s spelled B-U-Y-O-B-E Hammond, H-A-M-M-O-N-D. 

14 MR. ROGERS: Where did you get that, where did you get the name Buyobe from? What 

1 5 is the origin? 

16 MS. BUYOBE-HAMMOND: Shade Buyobe is my Afiican name that I was awarded in — 

1 7 like about 25 years during Kwanza, and IVe used it ever since. 

1 8 MR. ROGERS: Okay, thank you. 

1 9 MS. BUYOBE-HAMMOND: I want to thank you for having us come tonight and testify 

20 from ACORN. 

21 ACORN is an acronym that stands for Association of Community Organizations for 

22 Reform Now. We are a membership driven organization, and we focus on the issues and 

23 concerns of low and moderate income people. We are a national organization as well as an 

24 organization here in Minnesota, and nationally we are 34 years old, and in Minnesota we are just 

25 about 24 years old. 

26 WeVe going to talk to you a little bit about voter intimidation which is a serious thing in 

27 our community. We have found that during the election - the last election in 2004 that there 

28 were numerous problems around the state, challenges among the party that were harassing 

29 people of color. And this was an attempt to discourage voters from actually, you know, casting 

30 their ballot as well as - in the city as well as in the Duluth and the Indian reservations that this 

31 was experienced. 

32 ACORN, we supported efforts at the state level to require that challengers be Minnesota 

33 residents, not outstate people, and that the people making the challenge do that challenge in 

34 writing. Those are now part of the state law, but weVe concerned that these protections are not 

35 being enforced. Shortly before the election, the secretary of state’s office put out a ridiculous 

36 notice to county officials about how to spot a terrorist on election day. This is a disturbance to 

37 the well-being of the voting public, and therefore it could cause more misidentification, 

38 disturbance of the voting public coming in to cast their votes and disturbing the nature of the 

39 other vote. We need to be encouraging people to get out to vote and not scaring people without 

40 any reason. 

41 The vote is a very basic unit of power in this country, and we’re - and ACORN is an 

42 organization that is about building power for our community so we can change the quality of life 

43 that we have in our community, so that we can lift our voice and be heard. It’s important that the 

44 Voting Rights Act states about the past history of discouraging potential voters, getting approval 

45 from the US Justice Department before making any significant changes in how they administer 
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1 the election. We’re interested in maintaining our democracy, and the vote is key to making that 

2 happen. I appreciate your letting me make these comments. Are there any questions? 

3 CHAIRMAN LANN LEE: I have a question. Do you have a copy of that notice that the - 

4 - about the terrorist. 

5 MS. BUYOBE-HAMMOND: I donit have it with me, but I’m sure I could get it. 

6 CHAIRMAN LANN LEE: Yes, I think it would be very helpful if you could provide that 

7 to the commission. Sunday Alabi? 

8 MR. ALABI: Yes. 

9 CHAIRMAN LANN LEE: Okay, thank you. 

10 MR. ALABI: Simday is like the Sunday, and the last name is A-L-A-B, as in boy, -I. I’m 

1 1 an ACORN member for quite a long time, and the most immigrants, especially in Minnesota 

12 here, live in the city. And IVn very interested to make sure that they don’t treat the immigrants 

13 like they treat the people in the city, because it just takes for me two or three times to be 

1 4 frustrated and before you become nonvoters again. 

1 5 And when you don^ vote, the politicians dont listen to you. And when they donf listen to 

16 you, they do things to us — it’s like a dominos theory that, well, the politician will do whatever 

1 7 they want and do anyway. There’s no need for me to vote. I’ve seen that in Minnesota here. 

1 8 When the immigrant first come, everybody’s happy to vote. Some people are voting for the first 

1 9 time. I mean, it’s an empowering situation that yes, you are the one who is picking the president 

20 of the United States. And it really gives you the power. 

21 But when - I remember this very well, because in the last election when ACORN 

22 registered over 36,000 new voters in Minnesota, we went and negotiate with the - I mean, I 

23 actually talked to the secretary of state. 

24 And he gave us the, the new registration form with so many duplications. You are to 

25 provide your travel license. You are to provide - and if you move, if you move from where you 

26 live before - I mean month before this, you get a new driver license, your ballot won't be 

27 counted because your address will be different from what is on your driver license. So there’s so 

28 many obstacles that the secretary of state was trying to put in front of us, which is mostly is 

29 going to affect the immigrant mostly because a lot them aren’t driving. 

30 And when we talked to her, she said that, "well, that is the way it is." I told her that 

3 1 Minnesota has to take the secretary of state to court to stop that, that practice. And I think it 

32 really helped tremendously. I would really dare to say that maybe they should take the voting 

33 registration out of the secretary of state’s hands and put it on national level where there would be 

34 one person who makes the final decision for the whole country and it not depends on the 

35 political whim of the secretary of state. That’s my feeling. 

36 And if you look at the light rail construction in Minnesota, actually it is - they have it in 

37 English, in the Hmong language and in Somali language. Buy why cant we — there shouldn’t be 

38 any question about voting ballots also, it should be in the non-English languages those who 

39 caimot speak the English. Thank you very much for allowing me to speak here today. And I 

40 think it’s very important we maintain these Voting Rights Act, that our rights are the same, all 

41 starting with and continue with a new immigrant who really wants to vote, who want to be part 

42 of the — a society and want to contribute. 

43 CHAIRMAN LANN LEE: Thank you very much, Mr, Alabi. Are there any questions? 

44 MR. ROGERS: I did, actually. As you were speaking, I was punching something up on 

45 the Web because 1 was triggered by a thought. It’s a very general thought. Some of the 

46 complaints that people might have about not reauthorizing the act is essentially this: why bother 
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1 reauthorizing the Voting Rights Act if you donit vote anyway? I mean, if you look at the core - 

2 if you look issues related to minority voters in particular, what you find across the country are 

3 poor registration rates of eligible voters and then poor turnout rates of those who are eligible to 

4 vote. 

5 MR. ALABI: Yes. 

6 MR. ROGERS: And lYn just very curious in a broad sense, what would be your response 

7 to a person who would say that? 

8 MR. ALABI: You know, you see, that’s — 

9 MR. ROGERS: Why bother? 

10 MR. ALABI: - it’s like what comes first chicken or the egg. You know, I mean, when 

1 1 you - I totally - I was thoroughly impressed in the last election that it taught to me a lesson that 

12 after we registered 36,000 new voters, we find a politician coming to our ACORN office for 

1 3 endorsement. And some of them never kept their promise to us. They never kept their promise. 

14 So we told them that "The next election we are not voting for you." That, including our 

1 5 present mayor in Minneapolis here. He didnH keep it, he didnlt that promise. And since we have 

16 a large number of voters, I’m sure the next time, once we get one out of office, we, we assume 

1 7 that they will listen to us. 

1 8 But why would anybody want to vote? When you vote, the person promised you, they 

19 didn’t do what you - they asked you to do. You know, it’s just sort of ridiculous to expect me to 

20 come and put all my efforts and energy to come and vote next time after I voted this time. You 

21 didn't do what you told me you Ye gonna do. What’s the point of coming again next time? And 

22 when you do this to me two or three times. I’d be a fool to come and vote next time. And that’s 

23 what politicians want us to do. And then people sit and complaining saying, well, if you don’t 

24 vote. Why should I vote if it doesnl; make any difference? Discouraging because it — because 

25 people don It vote. 

26 CHAIRMAN LANN LEE: Thank you. I think you have something to say? 

27 MS. BUYOBE-HAMMOND: Well, I just wanted to add that that’s the rationale, is to say 

28 that these are communities that have low voter registration. But you cant - or low voter turnout. 

29 You can’t say you want it and not — you know, you can’t justify one when you don’t have the 

30 history behind that happening. With the disenfranchisement of these communities over and over 

3 1 again, of course they Ve going to have that. 

32 But then you have the compilation of the people that are in power. Are they to widen the 

33 power? Is this supposed to be a democracy to all people of the country can participate and have a 

34 voice or is it just for a select few? That’s not the tenet of our country. That’s not the direction of 

35 our country. All people are created equal. Therefore, all the residents of this country have a right 

36 and responsibility to be able to participate in the political system by the way of having one vote 

37 per person. And taking that away is beginning to tear away from the building blocks, the very 

38 foundation of what this country stands for and which makes it free. 

39 CHAIRMAN LANN LEE: Thank you, Ms. Hammond. Our last speaker is Sherill 

40 Morgan-Spencer. I was just pausing because I just wanted to know if you were ready to testify. 

41 MS. MORGAN-SPENCER: I am ready. 

42 CHAIRMAN LANN LEE: Okay. Thank you very much. 

43 MS. SPENCER: Thank you for having me. 

44 CHAIRMAN LANN LEE: Thank you for the testimony fi-om ACORN. 

45 MS. MORGAN-SPENCER: As I said, my name is Cheryl Morgan-Spencer, and I’m here 

46 speaking on behalf of the Minneapolis Urban League. The Minneapolis Urban League has a 
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1 proud history of civil rights here in the great state of Mitmesota. And we have just celebrated our 

2 75th — 76th anniversary, weVe getting up there, and that’s where I work. And over the last 

3 several years IVe been fairly involved with voter registration, 

4 And I guess my comments this evening are fairly succinct and they have more to do with, 

5 1 think, Just maybe three things I’d like to urge the commission to do. And one of them has to do 

6 with more community education around the Voting Rights Act itself. I think that more and more 

7 people - I get many, many calls from people saying, African-Americans are going to lose the 

8 right to vote in 2007. We are angry, we are upset, what is going on. And so I think that more 

9 community education needs to happen around the special provisions of the Voting Rights Act 

1 0 that do guarantee African — well, of course, the 15th amendment does, but I think a lot of folks 

1 1 dont understand that. And so it’s — this is more of a community education issue. 

12 I think that clarification is very critical, particularly for communities of color, 

1 3 particularly for our immigrant communities, people who may just not just understand how the 

14 Act — you know, how it works. Does that make sense? 

1 5 CHAIRMAN LANN LEE: Yes. 

1 6 MS. MORGAN-SPENCER: And then my only other comment — 

1 7 MR. ROGERS: Just a quick thought on that. 

18 MS. MORGAN-SPENCER: Yes. 

19 MR. ROGERS: Dn sorry. 

20 MS. MORGAN-SPENCER: Yes. 

21 MR. ROGERS: How is that rumor being spread for the most part? 

22 MS. MORGAN-SPENCER: I think - 

23 MR. ROGERS: Rather than disk jockeys on radio stations. 

24 MS. MORGAN-SPENCER: You know, IVe heard — a woman called me and said, "I just 

25 heard on the radio that African-Americans are going to lose the right to vote in 2007." 

26 CHAIRMAN LANN LEE: This has been around for quite a while. 

27 THE WITNESS : It has been. 

28 CHAIRMAN LANN LEE: When I was at the Justice Department, we had to put 

29 something on our Web site. 

30 MS. MORGAN-SPENCER: And I have it here. 

3 1 CHAIRMAN LANN LEE: Because it was so current, and that was, that was 19 - 

32 MS. MORGAN-SPENCER: 98. 

33 CHAIRMAN LANN LEE: - 98. 

34 MS. MORGAN-SPENCER: I have it. 

35 MR. ROGERS: 1 heard it was radio stations - 

36 MS, MORGAN-SPENCER: Yes. 

37 MR. ROGERS: - particularly in Mirmesota. 

38 MS. MORGAN-SPENCER: The radio stations, you get people, you know, who call 

39 intentionally trying to intimidate or to razzle you, to get you to respond a certain way by saying 

40 mean things. But - so I think that that is something that really we collectively, I think, need to, 

41 to work on that issue because more and more people are confused. And then the only other thing 

42 that I really wanted to add, and maybe I can take my time because Ita the last one. I wanted to 

43 make sure that I made a comment about the use of the optical scan machine in terms of voting, 

44 and that was the machine we used here in Minnesota, and I wanted to support the comments of 

45 the first lady that spoke. 

46 CHAIRMAN LANN LEE: Catherine Dopp. 
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1 MS. MORGAN-SPENCER: Right. And say that we got reports people were mostly 

2 satisfied with the use of that machine. And not only folks from communities of color but also 

3 people fi-om our disabled communities as well. And those are my comments. They are brief, 

4 they are succinct, and 1 am done. Thank you. 

5 CHAIRMAN LANN LEE: We thank you for your testimony. We thank you for your 

6 succinctness. Any other questions? Actually, Jon, I think I neglected to ask Kathy Dopp for — 

7 she did mention the study of the data voting data in New Mexico. You might want to — 

8 MR. GREENBAUM; Okay. 

9 CHAIRMAN LANN LEE: — give her a call to see what it is. But I think that’s the data 

10 that supports your statement. 

1 1 MS. MORGAN-SPENCER: Uh-huh. 

12 CHAIRMAN LANN LEE: We should take a look at it. 

13 MS. MORGAN-SPENCER: We would recommend, I - I would recommend that, that 

14 the optical scan machine might be the primary choice in elections. 

15 MR. ROGERS : You found its accuracy to be — 

16 MS. MORGAN-SPENCER: The reports that IVe read and what people say is that they’re 

1 7 more comfortable with that machine, and it has less, less errors. 

1 8 CHAIRMAN LANN LEE: Are you able to get a verification of your vote? 

1 9 MS. MORGAN-SPENCER: lYn sorry, 1 cant hear you. 

20 CHAIRMAN LANN LEE: After the use of that machine, do you get a verification? 

2 1 MR. GREENBAUM: You don’t need to. 

22 MS. MORGAN-SPENCER: You dont need to because you feed it into the machine. 

23 CHAIRMAN LANN LEE: Oh, really. 

24 MS. MORGAN-SPENCER: Right. 

25 CHAIRMAN LANN LEE: So folks have a better sense - 

26 MS. MORGAN-SPENCER: Right. 

27 CHAIRMAN LANN LEE: -- of what’s happening. 

28 MR. GREENBAUM: It’s like saying - 

29 MS. MORGAN-SPENCER: It’s optical scanner, 

30 CHAIRMAN LANN LEE: Oh, I got it. 

3 1 MS. MORGAN-SPENCER: Yes. 

32 CHAIRMAN LANN LEE: Okay. And it’s cheaper too. 

33 MS. MORGAN-SPENCER: That’s what they say. 

34 CHAIRMAN LANN LEE: Well, as the chair. I’m going to dispense with any closing 

35 comments I have. 

36 MR. ROGERS: Also, yes. 

37 MR. LITTLE: Ditto. 

38 MS. MORGAN-SPENCER: I would also like to — excuse me. Iln sorry, Mr. Little. It’s 

39 just wonderful to see Matt Little. Here he’s such an icon in our community. I would also like to 

40 take this opportunity to let the commission know that in the future if you should like to hold 

41 hearings, we have a wonderful facility at 2100 Plymouth Avenue North here in wonderful 

42 Minneapolis that you are welcome to use at any time. 

43 MR. ROGERS: You are in the Urban League Building? 

44 MS, MORGAN-SPENCER: That’s right. 2100 Plymouth Avenue North 55411. 

45 CHAIRMAN LANN LEE: Commissioner Davidson, any closing remarks? 

46 MR. DA’VIDSON: Yes, I have a prepared 30-minute statement. Just kidding. 
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1 MS. MORGAN-SPENCER: Thank you, gentlemen. 

2 MR. ROGERS: Thank you kindly. 

3 CHAIRMAN LANN LEE: Thank you. That’s it. 

4 

5 (The hearing was concluded.) 
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SENATOR BROWN: Good afternoon, I'm Robert Brown, 

Community Connections Committee Chairman, Georgia 
Legislative Black Caucus, on behalf of Stan Watson, who's 
the Chairman of the Caucus. 

I want to extend a welcome to those of you who 
traveled on the Commission to join us this afternoon. And 
we're very pleased that you would take the time out to come 
here for this what we think is going to be a very Important 
hearing on the renewal of the voting Rights Act. 

And we're not going to at this point be that formal in 
terms of how we will proceed. 

We would ask Jon Greenbaum and then following that the 
hearing officers to make some opening comments and then 
we'll have a panel that will start our discussion on the 
issues as we see them here in this state and to some extent 
we'll probably talk somewhat about some things that we've 
noticed on the recent poll, but for sure we're going to be 
very particular to what's going on in the State of 
Georgia. And with that. I'll ask Jon to have some comments 
and encourage everyone to when you speak, make sure you 
speak directly into the microphone or at least loud enough 
so that the court reporter can hear you cause we want to 
make sure that all of the proceedings are accurately 
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transcribed, so Jon? 

MR. GREENBAUM: Thank you Senator Brown. This is an 
unusual hearing for the National Commission. 

Most of the time, we do a lot of legwork in terms of 
putting these hearings together. When Senator Brown called 
me a couple of months ago and said will I come down to 
south Georgia and I said, well, we'll probably get a couple 
of Commissioners to come down here with me, but you have to 
do all the work, which he agreed to do and he has done all 
the work. 

I'm very appreciative of Senator Brown for putting 
together this hearing, and we're very appreciative also of 
the people who are here today and traveled to testify and 
to listen to the problems that have gone on in south 
Georgia, as well as the rest of Georgia and other areas of 
the south. 

One of the reasons why Senator Brown chose Americus is 
the history of discrimination building in voting in south 
Georgia that some people consider it to kind of be the 
birthplace for where the movement for voting civil 
rights began. And we're quite honored to be here. behalf of 
the National Commission, the Commissioners are going to 
talk a little bit more about the purpose of the Commission 
which is basically designed to look at the current state of 
discrimination in voting and its relevance to the upcoming 
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efforts to reauthorize the Voting Rights Act. 

And I'm going to introduce each of the Commissioners 
and give a short introduction. 

We have two of our Commissioners here today. 

Chandler Davidson is one of our Commissioners who's 
here today who is perhaps the foremost political scientist 
in the area of voting rights. He was the former Chair of 
the Sociology Department at Rice University. He is a 
renowned author and is co- editor of perhaps the seminal 
work on voting rights in the last couple of decades. Mr. 
Chandler also was very involved in 1982 authorization of 
voting rights and in fact testified before Congress in 
relation to that. 

MR. DAVIDSON: Thank you, Jon, Senator, Mayor Griffin 
and Representative James; Ladies and Gentlemen, it's a 
pleasure to be here today. I'm honored that I was asked to 
come down and listen to you give testimony on the subject 
of Voting Rights Act. 

I've now been at several hearings that the Lawyers 
Committee has sponsored around the country, Montgomery, 
Phoenix and New York City and most recently Minneapolis and 
I've been struck by the diversity of the audience and by 
the diversity of the voting problems that racial and ethnic 
minorities in this country continue to face; and I've 
learned a great deal by listening to elected officials and 
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also activists and simply men and women in all walks of 
life who have chosen to come forward and give testimony, 
and so I'm pleased to be here and look forward to hearing 
what you have to say. 

MR. GREENBAOM: Another Commissioner that's here today 
is Joe Rogers. Joe is the former Lieutenant Governor for 
the State of Colorado. He was elected in 1998 and served 
through 2002. He was the only fourth African American to 
serve as a Lieutenant Governor in all the states of this 
country. And Joe was in fact President of the Lieutenant 
Governor's Association during his time that he served as 
Lieutenant Governor. Joe is an attorney who is a noted 
speaker. He does a program called "Keep the Dream Alive" 
where he speaks to audiences throughout the country about 
the legacy of Martin Luther King and civil rights. Joe. 

MR. ROGERS: Thank you, Jon. First of all, it's 
just a delight to be with you all, and I'm so glad that you 
are here today and I'm very pleased Senator, that it will 
be to some extent informal in terms of our time together. 
That's wonderful frankly to give us an opportunity to speak 
with you very frankly and to get some sense of the 
substance that not only you all experiences as it relates 
to voting, but your thoughts and perceptions in terms of 
what's going on here, obviously in this most critical 
region of the United States. 

8 
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. And Representative and Mayor, it's just a delight to 
be with you all. 

In particular, I just mention the history as you all 
well know. There are so many of us that come from other 
parts of the world. lonamin (Phonetically) , Colorado. Have 
you all ever been there before? 

SENATOR BROWN: Yes. 

8 MR. ROGERS: You all have been there. Well, as I've 

9 commented previously we call it God's country in Colorado, 

10 and I know you all have certain claims here in Georgia. 

11 MR. BROWN: We're reserving claims -- 

12 MR. ROGERS: Absolutely. Well, we call it God's 

13 county for a little different reason. We're actually at 

14 the highest elevation state in the United States of 

15 America, as you all well know. And so we are different. 

16 We're a little closer to the good Lord, but it's a pleasure 
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Voting Rights Act in particular. 

And so it's just a delight to be with you and we'll 
look forward to your thoughts and testimony. 

SENATOR BROWN: Thank you. With that, we will move 
directly to the panel. 

But just before doing that, I want to say, in Georgia, 
it's kind of like the best of times and the worst of times. 

We in this state have probably the largest African 
American caucus in the State Legislature of any in the 
states, all 50 states. That is certainly the good side. 

Yet, we are also a state where we recently have seen 
the law passed that's one of the restrictive laws in the 
nation as far as voter identification is concerned. And we 
really are concerned that without the Voting Rights Act 
being renewed, that we will see even more injurious and 
onerous kinds of legislation that will be passed but 
certainly if they would chance a pass of this kind of 
legislature while the voting Rights Act is in force or 
enforced, it certainly would stand to reason that they 
would go even further if we did not have the Voting Rights 
Act. 

So we want to make sure that that point is impressed 
upon all who will listen. 

At this time, we have panel members and with us is Ms. 
Tallman, Mayor Griffin and Daniel Levitas, and we'll go in 


10 



472 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


that order. 

And as we do that, I want to also point out that 
Georgia is rapidly becoming one of the most diverse states 
as far as ethnicity is concerned. We're no longer just 
black and white, and again as we look at the provisions of 
the law that affect language minorities, we are going to 
have to be more sensitive to that. 

Unfortunately, as I sit in the legislature, I see us 
becoming more sensitive to it but in the wrong direction. 
We are seeing people, we expect for example in this next 
legislative session to see some of the most virulent anti- 
immigrant legislation of anywhere in this country, and 
frankly the voter ID bill or voter restriction bill 
probably was more directed at Latinos and others than 
African Americans, but it certainly would have a negative 
effect on us and so with that introduction. I'll ask the 
panel to start as i suggested and state something about 
themselves individually and then provide whatever testimony 
they would like to. 

My name is Ms. Tallman and I'm the Southeast Regional 
Counsel involved with Mexican American legal defense. 

My name is Floyd Griffin. I'm the Mayor of the City 
of Milledgeville, Georgia and I'm a former State Senator 
and. Lieutenant Governor, as you well know, ran for 
Lieutenant Governor the same year that you did out in 
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Colorado. I'm also a retired Army Colonel and I'll talk 
about my experience. 

I'm Daniel Levitas with the American Civil Liberties 
Union Voting Rights Project based in Atlanta. 

MS. TALLMAN; I'm very honored to be here and I'd 
like to personally thank Senator Brown for inviting us here 
to Georgia Legislature Black Caucus for recognizing that 
there are some issues that are very new for the first time 
in the south as we it relates to the Latino community. 

I'm very thankful for having that opportunity. 

■ I know that the Commission has heard some examples 
already. Some specifically from Georgia; one of the 
representatives from my office presented in Alabama. 

I do want to briefly go over those scenarios again because 
we do have some updated information regarding the progress 
of those investigations and I also want to briefly talk 
about North Carolina because I don't believe it's yet been 
covered. A particular incident that we were involved with 
prior to the General Election. 

I think what ' s really important for us to think about 
as we enter the debate for the reauthorization of the 
Voting Rights Act as to whether or not communities of color 
have obtained equal access in voting. And I believe that 
the examples that have been presented to the Commission 
throughout the country and as you continue to hear examples 
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that we have not yet achieved equal access in voting and of 
particular stories that I know, some of which you have 
heard, implicate certain provisions that will specifically 
be up for reauthorization in 2007. And I do believe that 
some of things that I'm going to be talking about is 
particularly relevant to the reauthorization of that 
important Act. 

In Georgia, we were asked to come to the aid of 
particular voters and it was very similar in two counties 
in Georgia, Long County and Atkinson County, Georgia. And 
then something similar was about to happen in Alamance 
County, North Carolina. We were able to head off that 
particular example. 

But what happened in Long County, Georgia is prior to 
the primary election some individuals came to the 
Registrar's Office in Long County and requested a list of 
all registered voters. From that list, the names of 
Latinos only were taken off of that list and were 
challenged. Nearly, two-thirds of the Latino voter 
registration list was in fact challenged in Precinct One. 

Just by way of background, as of August 2004 in Long 
County, there were 122 registered Latino voters. In 
Precinct One, there were 64 registered Latino voters. Of 
the 64, 46 were challenged. They were challenged based on 
citizenship, but the only indication we have of evidence 
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that was ever presented to the Registrar's Office is simply 
the Latino surname. Of the 46 challenged, what happened 
next is the Registrar's Office sent out notices to the 
challenged registered Latino voters stating that they had 
to show up at a hearing and prove their citizenship. Of 
the 46 that were given notice of a hearing, six attended 
the hearing. Another two showed up at the polling place to 
vote. We don't have any indication of what happened to the 
other two but we do know that out of 46 challenged voters, 
64 registered voters, only ten voted in the primary. We 
will never know the complete chilling effect that these 
challenges had on the community, but we certainly do know 
that the numbers of these indicate that there may have been 
a chilling effect by this process. We believe that this 
process was in violation of Georgia law and potentially in 
violation of Section Two of the Voting Rights Act. 

As soon as we heard of the incident which was 
following the hearing or following the primary election, we 
alerted the Secretary of State's Office that we believe 
that the Registrar's Office did not act according to 
Georgia statute and potentially contrary to federal law 
that the hearing should not have been called at all, that 
the Individuals who challenged the registered voters based 
on citizenship solely on a surname should have been 
required to show some type of evidence or present any type 
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of statement regarding why they believed the targeted 
voters to not be tJ.S. citizens. That to date we do not 
have any evidence that anything was required of them. 

Despite our complaints following the primary, Atkinson 
County had a similar incident arise just before the General 
Election, and in Atkinson County as of October of 2004, 
there were 121 registered Latino voters. Of the 121 
registered Latino voters, 96 were challenged very similar 
in regard to percentages of the registered Latino voting 
population in Long County and in Atkinson County. 

In Atkinson County what transpired was a little bit 
more disturbing in that the individuals who made the 
challenges simply asked for the Latino registered voter 
list. They did not ask for a standard list, but they 
specifically asked for the registered list to be 
desegregated, specifically requesting the Latino list and 
from that list we know that the 96 were challenged, and we 
believe that it was solely by surname but no evidence once 
again was required of them, so we do not know if there was 
anything other than that. 

We do know that the Registrar's Office provided that 
list to the citizens that were making the challenges and we 
have the specific notices that went out of the specific 
challenges that were made. 

We know that the challenge that was presented in the 
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Registrar’s Office simply stated, we the undersigned 
registered voters of Atkinson County challenge the 
registration of and then the name was placed in the center 
and request the removal of this name from the voter's list 
in this country. The next sentence stating, this request 
is based on the D.S. Citizenship requirement before 
registering to vote. 

And that was all that was presented by way of proof by 
the individuals who were challenging the voter registration 
of these individuals. 

! 

what we also know is that even though the procedure 
that was followed was one of two procedures under Georgia 
statute, the challenges were made to look like they were 
challenging the application of the registration of the 
individuals. Yet, we know from registered voters that we 
spoke with that many of them had been registered for many 
years and had voted in Georgia for many years, so they 
weren't actual applicants to the registration process. 

And then we know because we do have the actual form 
letter that was sent out by the Registrar's Office that 
everyone received the same notice. It was in English and 
in Spanish, and it stated that they needed to show up at 
a hearing and that they had to bring evidence to prove 
their citizenship. 

Yet once again, we know that no evidence was ever 
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presented by the person who was making the challenges that 
the individuals were not U.S. citizens. Yet, the burden 
shifted and the individuals were supposed to bring proof at 
the hearing that they were U.S. citizens. Once again, we 
spoke with individuals in Atkinson County and because we 
were made aware of Atkinson County before the hearing 
transpired, we had more contact on the ground than for 
example. Long County that we heard of after it had 
happened. But in Atkinson County, for example, we know the 
individual who was born and raised in Texas and moved to 
Georgia several years ago had been voting in Georgia for a 
number of years was challenged simply because of his last 
name. We know that a pastor and the pastor's two brothers 
were challenged simply because of their last name. And 
these are small communities. These are not large 
communities. Individuals know each other in these 
communities and we also know that I believe in Long County 
specifically there had been newspaper articles that had 
described the tension between the white community and the 
Latino community, and members in the Latino community 
believe that this type of action that typically it was 
allowed to take place by the actions of the Registrar's 
Office just contributed to the tension that already existed 
in the community. And they felt not only as a challenge to 
their right to vote as U.S. citizens, but as a challenge to 
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their community for simply being Latino and living in 
Georgia . 

We do know that Georgia has had an exponential growth 
in our community for the first time in this part of the 
country, but we also know that we had a second and third 
generation Latinos who have made this their home and it's 
not recently that they've made us their home. They have 
been in small numbers but they do live here and they are 
similarly threatened by what has transpired which we 
believe to be intimidation and harassment of our comnunity 
for the purpose of preventing them from accessing their 
rights to vote. And we know a right that was fought for. 

Certainly, the African American community contributed 
substantially to that fight and have lost lives in the 
process and we know that on the 40th anniversary of the 
Voting Rights Act, we need to acknowledge that. We also 
need to acknowledge the fight that was launched in the 
southwest to preserve and to protect the rights of Latinos 
who are now residing in this part of the country. 

So you know this is something that we can reduce it to 
numbers, we can reduce it to facts, but I don't want the 
stories of the individuals who are directly impacted by 
these circumstances to be lost. We do know that they will 
be struggling for years to come with what was allowed to 
transpire in these counties. 
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We also know that the same time Atkinson County was 
happening, a sheriff in Alamance County, Sheriff Terry 
Johnson, decided he wanted to engage in similar conduct. 
My office in particular had had previous dealings with this 
sheriff because of other instances that occurred in this 
county. So we were made aware of what was going on right 
away because of our prior contact in Alamance County, North 
Carolina. 

But what had happened and this is documented in 
newspaper articles that the sheriff decided that he was 
going to enlist the assistance of the County Attorney in 
receiving the Latino registered voters list and he did 
obtain it from the County Attorney. And with that list, he 
publicly stated that he was going to go door to door to tie 
house of every single registered Latino voter and to 
determine whether or not they were J.S. citizens and to 
systematically arrest every single person he did not 
believe to be a U.S. citizen. 

Certainly, these acts are extremely disturbing but 
because they were made public, we will have no idea of what 
type of impact this may have had prior to the general 
election in Alamance County and in North Carolina. We 
found out about what had transpired and we intervened and 
we notified the Department of Justice. Again, I believe it 
was a direct result of the publicity in this matter and 
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involvement of non-profits and the government alike that 
this was stopped before it started. But unfortunately, 
that didn't happen in Long County or in Atkinson County. 

However, just by way of followup, what we do know that 
happened in Atkinson County is at the hearing and I want to 
point out that the hearing was not canceled but the hearing 
did take place, but at the hearing in dramatic fashion, a 
speech was read by the county and they stated that there 
would not be a hearing and that the electors had not met 
their burden of proof and that everyone was allowed to go 
home. However, it remains our contention that there should 
not have been a hearing to begin with, and certainly we 
won't know the impact of that. 

I recently just last week testified before or made 
public comment rather before the State Election Board in 
Georgia regarding the Long and Atkinson County matters. 
I'm very disturbed that nothing has still been done to date 
in regards to action by the State of Georgia. 

Following the Long County incident nothing has happened. 
We made contact with Registrars' Offices all across Georgia 
by letter and we tried to make some phone contact as well. 
There was nothing delivered by the state to the Registrar's 
Office regarding the clarification of what needed to be 
done in these instances and there was no guidance to our 
understanding presented to Atkinson County prior to the 
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action that was taken by Atkinson County and following 
Atkinson County. 

We still believe that nothing has happened following 
both of these instances, and we have urged the State 
Election Board and the Secretary of State to try to remedy 
the situation by guidance, do what needs to be done in 
order to ensure that this doesn't happen again and if it 
happens again for Registrars to know what to do in the next 
instance to preserve the right to vote of our Latino 
community. 

At the State Election Board, one thing that did come 
out of it following my comments regarding these instances 
is there was a vote by the Board and the Board decided to 
have the State Attorney General's Office do an 
investigation of the actions of the Registrar's Office and 
also more specifically Long County and Atkinson County but 
also to send an investigation to generally determine or try 
to determine what the Registrar's Office has done in the 
past or may do in the future regarding these type of 
challenges. And certainly we plan on following up. 

We've been in contact with the Department of Justice. 
I know that the Department of Justice is still continuing 
to investigate what happened in Long County and in Atkinson 
County, and we hope for a good resolve out of both of these 
instances . 
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But once again, we will never know the full impact of 
what was allowed to transpire. 

Thank you. 

MR. DAVIDSON: May I ask a question or should we go 
ahead now and hear other people testify before questions 
are asked? Do you have any preference there? 

SENATOR BROWN: Why don't we go forward. 

MR. DAVIDSON: Okay. 

MAYOR GRIFFIN: Once again, my name is Floyd Griffin, 
the Mayor of the City of Milledgeville, and I want to thank 
you all for coming down here in south Georgia today to get 
testimony from us concerning the Voter's Rights Act and 
some of the things that's taking place here in Georgia. 

Let me kind of set the stage a little bit about before 
I really get into the meat of my testimony. 

I served in the Georgia Senate and I was the first 
African American in modern times to serve in a majority 
white rural legislative district and when I was elected 
Mayor of the City of Milledgeville, I was the first African 
American to be elected in the city in 199 years' existence 
of Milledgeville at that time. 

Now, Milledgeville is the old capital of Georgia. It 
was the capital of Georgia for some 63, 65 years prior to 
the Civil War and after the Civil War, the capital moved to 
Atlanta. So it's a lot of history there in Milledgeville 
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and Milledgeville is my hometown. I grew up there and left 
and went off to college and came back 28 years later. So 
I've been back in Milledgeville about 15 years and got 
involved in politics. 

But I want to give you some personal experience from 
the standpoint of why our Voter's Rights Act is important 
and especially in this case I think. Section Five, and it 
needs to reauthorized and it needs to be strengthened, 
needs more strength to it and the Justice Department needs 
to enforce the section, enforce what they are doing and we 
have seen in recent years that that has not been done 
especially under the present administration. 

I ran for Mayor four years ago. Milledgeville had a 
strong Mayor system. During that election, two, the 
incumbent and another young white person ran. The 
incumbent is white also or the incumbent was white. And 
one of the issues in that election was changing the form of 
government to a management form of government from a strong 
mayor form of government. And I was for maintaining the 
strong mayor form of government with a City Administrator. 

And the non-incumbent was for a management form of 
government. He lost in the runoff to me and I won by 21 
votes. Now, you got to kind of look at the situation 
here. There was three of us in the election. 
Milledgeville is a majority white district, not city. 


23 





485 


1 

about 43, 43, 44 percent registered black votes. So I had 

2 

to get white votes to be able to win, not only in that race 

3 

but also in the Senate race. So that's not the main 

4 

question. I missed winning without a runoff by 78 votes 

5 

okay. But now we go into the general election with the 

6 

runoff at least and I win by 21 votes. 

7 

So you can basically see what had happened there. 

8 

It's basically along racial lines, and I had to get some 

9 

white votes to win. And some of the blacks didn't vote. 

10 

all the blacks didn't vote for me and I understand that. 

11 

It's never going to happen that way. 

12 

But nine months after being in office, the Council 

13 

voted to change the form of government and it went to the 

14 

legislature and the legislature approved that under the 

15 

local legislation rules in Georgia, which is basically by 

16 

virtue of serving in the legislature, you know if there is 

17 

no problems with the local legislative delegation it's 

18 

voted on on the floor of the Senate and the House without 

19 

debate. So I understand that so I'm not concerned about 

20 

that . 

21 

And in Georgia, because of a change like that, it had 

22 

to go to the Justice Department, and the Justice Department 

23 

re-cleared it you know. Now, on the Council is three 

24 

blacks and three whites, and it was unanimously approved. 

25 

So the three blacks went along with the three whites. 
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But some of the things the Justice Department looked at is 
you know you had the three blacks going along with it. Well 
as we all know with the history of this country and blacks 
in this country, we've had a number of blacks to go along 
with whites anyway. So that should not be a major factor. 
It should be a major factor that the Justice Department 
should take a very close look at this because where blacks 
are voting with whites in certain instances like that 
doesn't mean that it's right. 

But the main thing here is that in my opinion we had 
an election. The election was overthrown because the 
people voted for me under a certain set of circumstances, 
and that circumstances was a charter that was in place that 
a strong mayor concept that had been in place for 199 
years, that form of government and there was no referendum 
or anything of that nature. 

So I filed two lawsuits. I filed a lawsuit in a 
Federal Court and that lawsuit pretty much dealt with you 
know the Voter Registration Act and I lost at the Federal 
Court level. But I did not appeal because first of all I 
didn't have the money and secondly, the issue was not 
necessarily, although the issue was the Voter's Right Act 
but the issue was that the Georgia legislature also should 
not have had the right to change the form of government 
during my administration. Not that they didn't have the 
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constitutional authority to change the form of government, 
but I'm not during my administration. 

We also filed a lawsuit in the Georgia Court System, 
and at the Superior Court level. I lost and I appealed to 
the Georgia Supreme Court where it is now and it's being 
taken under consideration and once again, we are only 
challenging the right for the Georgia legislature to change 
the form of government during my administration after I had 
gone in office because you know I had people voting for me 
based on the campaign we ran and the set of the 
circumstances in the charter. 

And one of the things in the charter, we don't 
understand why the Justice Department did not take a very 
close look at this, is the charter states that, in part, 
that council and the Mayor, in the same oath of office at 
least that we will uphold the charter and other things in 
that charter, you know, the ordinances and et cetera 
during the ensuing term. Now, how can you uphold the 
charter, a new charter when you never was sworn in under 
the new charter; two different circumstances. 

So that's where we are now. The Voter's Right Act 
definitely needs to be extended and reauthorized and then 
extended. That is extremely important. 

This is just one case. This is my case but it is a 
personal situation that has cost me a lot of money, costing 
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me a lot of money, paying for it myself and hopefully the 
Georgia Supreme Court is going to rule in my favor and 
I'll get my money back. 

Secondly, we have individuals who voted for me 
questioning whether they should continue to vote or not 
because their vote didn't count. You know, and so one vote 
and one person kind of situation and they voted for the 
person they wanted to vote for. It has caused a lot of 
unnecessary problems in our community, emotional problems 
and other problems for people who was in support of our 
candidacy and it has not been a good three years from that 
standpoint . 

So are there any questions of me before l have to take 
off? I'm sorry l have to do this. 

MR. DAVIDSON: Yes, Mayor, I have a couple of 
questions. 

Could you tell me how the Council is elected? Is it 
elected from districts or at large? 

MAYOR GRIFFIN: Districts. 

MR. DAVIDSON; Districts. 

MAYOR GRIFFIN: Districts. And by the way, the Mayor 
and' the Council are elected at the same time. 

MR. DAVIDSON: And do I understand you to say that you 
were the first African American elected to the Mayorship in 
Milledgeville in 199 years and shortly after you were 
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elected, the Council voted to abolish the strong Mayor 
system? 

MAYOR GRIFFIN: Yes. They started working on it in 
nine months after -- well, they probably started thinking 
about it before then -- but they voted to recommend to the 
legislative delegation to change the form of government 
about nine or ten months after I was elected or went in 
office. 

MR. DAVIDSON: In your opinion, was there a group or 
a person on the Council that took a leadership role in 
pushing for that change? 

MAYOR GRIFFIN: Yes. I think it was a conspiracy from 
day one. From the time that I decided to run for Mayor and 
this is just my theory is, that the white community, 
individuals in the white community, knew that I had a 50 
percent chance of winning this because of my background and 
experience of being in the legislature, running for 
Lieutenant Governor, a business person. We have a family 
business which is in funeral service, and I had been very 
much involved in the community so l had a good chance of 
winning this . 

So I think it was somewhat of a conspiracy from the 
beginning, in case he does win, then we'll take away all of 
those powers from him and make him more of a figurehead 
which the Mayor is now pretty much a figurehead. We have 
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1 

a number, there are still responsibilities of the Mayor 

2 

that doesn't make it truly a figurehead, a ceremony, but 

3 

not the authority to carry that out. The charter is a very 

4 

bad charter. 

5 

MR. DAVIDSON: During the campaign for your election. 

e 

I believe you said that one of the candidates advocated a 

7 

different form of government? 

8 

MAYOR GRIFFIN: Yes. 

9 

MR. DAVIDSON: One of the white candidates who was 

10 

defeated? 

11 

MAYOR GRIFFIN: Right. 

12 

MR. DAVIDSON: This was the challenger to the 

13 

incumbent white -- 

14 

MAYOR GRIFFIN: Yes. 

15 

MR. DAVIDSON: -- candidate; is that right? 

16 

MAYOR GRIFFIN: Right, and he was also, the incumbent 

17 

lost in the General Election so the person that we're 

18 

talking about was in the runoff with me. 

19 

MR. DAVIDSON: Okay. 

20 

MAYOR GRIFFIN: And one of the major topics and matter 

21 

of fact, basically his only topic was or issue was a change 

22 

in the form of government, but he lost. 

23 

MR. DAVIDSON: What was the primary reason or the 

24 

reasons that were given by the incumbent Council once it 

25 

was elected for changing the form of government other than 
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the form of Mayorship? 

MAYOR GRIFFIN: Well, I think there were a number of 
reasons . 

One of the reasons was they didn't like the Mayor. 
This particular Mayor and the extent I came in with an 
agenda. I was not a part of the good- old boy system and 
you have to understand to some degree that - - okay, on the 
Council there are six members, five of those members had 
been there, was in office, was re-elected or they didn't 
have opposition. There was only one new member on there. 
That new member had been in the administration or worked 
for the city for I don't know 15 or 20 years before she was 
fired. Okay. And so she ran for office so she knew a 
little bit about the strong Mayor form of government and et 
cetera. 

So the primary reason in my opinion is that they did 
not like the fact that this African American Mayor had all 
of this, the same level of responsibility and powers that 
the other Mayors had. Here I am making the type of 
decisions that you make under a strong Mayor situation and 
they wanted to do like some of them had done before, 
instead of being policy makers, they wanted to be executors 
in the administration side of the house, and I would not 
allow that to happen. 

MR. DAVIDSON: They didn't say that, I mean, they 
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1 

didn't say publicly that the reason that they wanted to 

2 

change the form of Mayorship was because you were elected. 

3 

They must have had some other reasons that they 

4 

stated for - - 

5 

MAYOR GRIFFIN: Well, their basic reason is that they 

6 

just wanted to change to a manager form of government 

7 

because they felt that would be a better form of government 

8 

in carrying out the responsibilities, the day-to-day 

9 

responsibilities of the city. 

10 

MR. ROGERS: I'd like to follow up on what Chandler 

11 

just mentioned. What was vote of the Council that approved 

12 

the change? 

13 

MAYOR GRIFFIN: Unanimous. 

14 

MR. ROGERS: Was it a unanimous vote? 

15 

MAYOR GRIFFIN: Right, yeS . 

16 

MR. ROGERS: It was a unanimous vote. 

17 

MAYOR GRIFFIN: Correct. 

18 

MR. ROGERS: And you said each of those members of 

19 

Council elected by individual districts? 

20 

MAYOR GRIFFIN: Yes. 

21 

MR. ROGERS: And I am right in presuming that the 

22 

African American members of the Council, three of the six, 

23 

were elected from majority African Americans? 

24 

MAYOR GRIFFIN: You're absolutely correct, yes. 

25 

MR. ROGERS: But they had been on Council for years? 
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MAYOR GRIFFIN: Two of them; well, one of them had been 
on for several years, maybe 12 or 13 years. One of them 
was in the second term and then one of them was in the 
first term. 

MR. ROGERS: All right. So the bottom line argument 

to the Department of Justice and everybody is that they 
said listen, this is arguably race neutral. 

MAYOR GRIFFIN: Right. Absolutely. 

MR. ROGERS: Essentially what we have here was a 

change in form of government that they argued takes place 
all the time and it's unfortunate that in this case you had 
to have been the person who's the victim of this change, 
but they said essentially no problem essentially as it 
related to race? 

MAYOR GRIFFIN: Yes. 

MR. ROGERS: Essentially that's what they came down 

with? 

MAYOR GRIFFIN: Basically, yes. 

MR. ROGERS: It'S fascinating to me because it's a 

classic case from your point of view and having run for 
office, and I understand exactly where you're coming from, 
it's sort of that classic notion of okay, I won playing by 
the rules. Now that I've won, now you change the rules 
which is a sort of a classic notion to how things work or 
play. 
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I had mentioned to you previously when we were talking 
that I was aware of a similar circumstance that occurred 
with respect to the Lieutenant Governor of Alabama who was 
elected r believe the same year I was elected back in 1998. 
And as soon as he was elected to office -- the Lieutenant 
Governor in Alabama essentially had the power position in 
the state in terms of legislation and what happened in 
terms of the agenda of the state. As soon as he was 
elected into office, he was stripped of all power as 
Lieutenant Governor. 

In that case, he's white and he was a Republican who 
was elected into that position and was stripped of power by 
the Democratic legislation. And the question in that case 
was, I don't know that the Voting Rights Act claim arose as 
a basis for that, so I guess I was curious to some extent 
about how your Section Five claim was articulated, how you 
articulated the Section Five claim. 

MAYOR GRIFFIN: How did I articulate it? 

MR. ROGERS: Yes. 

MAYOR GRIFFIN: And their response to it? 

MR. ROGERS: How you in particular framed it as a 

Voting Rights Act issue in particular to the Department of 
Justice. 

MAYOR GRIFFIN: Okay. I understand. Well, we framed 
it in a couple of instances. One is that it was over -- 


33 




495 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


and I'm not maybe using the exact word cause I haven't 
looked at this in quite awhile. 

MR. ROGERS: Sure. 

MAYOR GRIFFIN: It'S been about two years now. But you 
know, there was no referendum you know by the people to 
change this form of government because we went into the 
office with one set of circumstances, then it was changed. 
It was overthrown in election. The citizens didn't get a 
chance to speak to you know this issue and those kind of 
things. That was basically it. 

MR. ROGERS: Okay. Thank you. 

MAYOR GRIFFIN: Okay. 

SENATOR BROWN: Thank you Mayor. 

MAYOR GRIFFIN: Thank you very much. I hate to leave 
but I need to move on out. Thank you. 

MR. ROGERS: I know you’re getting ready to leave 

and I don't want to hold you more than a minute or so. 

MAYOR GRIFFIN: That'S okay. 

MR. ROGERS: I am curious though. I wanted to get 

your own perspective. How far have things come so to speak 
in terms of Georgia in your perspective in terms of - - you 
mentioned and I am curious about this Senator - - you 
mentioned this -- that you have the largest contingent of 
African Americans who serve in the state legislature 
presumably as a percentage of any state in the country, but 
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I am correct in presuming that they represent a majority 
African American districts or am I not correct in that 
assumption? Do you have African Americans here that 
represent in fact white citizens essentially or a majority 
of white districts here? 

MAYOR GRIFFIN: Well, I'm also the President of the 
Georgia Conference of Black Mayors. We have approximately 
40 black mayors. I say that because they kind of change 
every so often on me. 

MR. ROGERS: All right. 

MAYOR GRIFFIN: But look at this way. I think we've 
come a long way in Georgia. But then again, maybe we 
haven't come as long as I alluded to. Okay. Out of the 40 
black mayors, we may have two or three that represent 
majority white citizens. All of your large cities, 
Atlanta, Albany, Savannah. I'm not sure about Augusta now. 
We do have a black mayor in Augusta who was elected within 
the Council because the mayor resigned who happened to be 
a Republican going up to Washington to do some things. But 
all of your big city mayors except maybe Augusta because 
Augusta is a consolidated city. Augusta, what is that, 
Chatham County, not Chatham. Richmond County. 

But we only have a couple of black mayors like myself 
who represent majority white citizens. Okay. Now, most, 
and I can't verify this, but I would think that most of the 
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great majority of your city council and county 
commissioners which most cities and counties are by 
district, they represent majority white districts. Now, I 
didn't tell you that I ran, the first office I ran for when 
I came back to Georgia was the county commissioner's seat. 
The district I lived in was something like 75 percent 
white, and I missed winning that by about 68 votes. But 
it's very difficult for a black person to get elected in a 
Georgia white environment in Georgia unless you can get 
that black voter registration up to about - - what did we 
say, Robert, about 38 or 39 percent -- then you have a shot 
at it. That was the reason I wanted a Senate seat. 

MR. ROGERS: Is that an assumption that you're 

carrying what, roughly 35 to 40 percent of the white vote? 

MAYOR GRIFFIN: Right. 

MR. ROGERS: Is that what you had to carry. 

MAYOR GRIFFIN: Yeah. 

MR. ROGERS: YOU have to carry roughly -- 

MAYOR GRIFFIN: That'S right. 

MR. ROGERS: So in other words you can lose roughly 

60 percent of the white vote as long as you carry roughly 
35 to 40 percent of the white vote, you can win. 

MAYOR GRIFFIN: And you get something like 90, 95 

percent of the black vote too, yes. 

MR. ROGERS: Yes. 
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1 

MAYOR GRIFFIN: You had to get the black too then. 

2 

MR. ROGERS: Absolutely. 

3 

MAYOR GRIFFIN: Yeah. 

4 

MR. DAVIDSON: Okay. And you said that the majority 

5 

of Commissioners in this state represent majority white 

6 

districts . 

7 

MAYOR GRIFFIN: And Council persons. 

8 

MR. DAVIDSON: And Council persons. 

9 

MAYOR GRIFFIN: Right. County Commissioners and city 

10 

council persons. I would say and I couldn't put a 

11 

percentage on it but I would say, I think I would be 

12 

correct if I said 80 or 90 percent represent majority black 

13 

districts. I'll put it this way, I do not know and I know 

14 

a lot of elected officials. I do not know, personally I do 

15 

not know a County Commissioner or a city council person who 

16 

represent a majority white district. 

17 

MR. DAVIDSON: Okay. Okay. Again, I'm sorry I was 

18 

hearing two different things. Now, you're saying that 

19 

that's the majority of African Americans that serve as 

20 

County Commissioners or council persons represent majority 

21 

black districts - - 

22 

MAYOR GRIFFIN: Yes. 

23 

MR. DAVIDSON: -- not majority white districts? 

24 

MAYOR GRIFFIN: Yes. Okay. 

25 

MR. DAVIDSON: And you cannot think of an African 
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American who represents a majority white district who is 
presently serving as a County Commissioner or a councilman? 

MAYOR GRIFFIN: Or City councilman. 

MR. DAVIDSON: Okay. Okay. 

MAYOR GRIFFIN: And when I served in the Senate, I was 
the only out of, I think at that time we had 13 African 
American I think. I'm not sure, 11 or 13 . I was the only 
one that represented a majority white Senate district and 
in the house I think it was one over there, Keith Heard, at 
that time. And it's about the same thing now. I don't 
think - - do you have a black Representative in the Senate? 

SENATOR BROWN: I think there may be two up on the 
House side. 

MAYOR GRIFFIN: But not in the Senate. There's not one 
in the Senate, the Georgia Senate. 

MR. DAVIDSON: Do you have any and this is concluding 
and I don ' t want to hold you up - - 

MAYOR GRIFFIN: Now, go right ahead. This is 
important. I can stay. Let's get your questions answered. 

MR. DAVIDSON: I did want to get a sense because to 
begin the reauthorization of this Act is not going to take 
place for a number of years. The last reauthorization was 
a 25 year period. If I were to ask you to look in your own 
perspective at essentially Georgia 15 or 25 years from now, 
does that situation change? Do you have a situation here 
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in Georgia in which African Americans can be elected 
essentially to represent white citizens here in majority 
white districts? will that happen? 

MAYOR GRIFFIN: I think it will as long as the Voter's 
Registration Act is in place. I think if we don't get 
reauthorization on that, we're going to see a significant 
decrease of black elected officials just in black 
districts. Okay. I think that we will see our 
Congressional, we are four black Congress persons now and 
I think we'll see that drop down to one, maybe two, but 
definitely down to one. 

. You know, this is really serious business. I know you 
all understand this and you heard, getting a lot of 
testimony, but this is really, really significant that we 
get this reauthorized. And I'm glad to see, Joe, I'm glad 
to see you on this Commission as a Republican, too. You 
know, I know you're African American and you're a 
Republican but sometime we all lose sight, we can lose 
sight of what's going on and see I'm a child of the Civil 
Rights years . 

I went to Tuskegee back during the 60s and marched in 
Tuskegee, was on the march from Selman to Montgomery and so 
you know and I understand and appreciate where we have come 
from, but we still have a long ways to go and if we start 
taking away some of the remedies that are put in place to 
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help try to make the field level, then we're going to be in 
tough shape and I really appreciate and understand what the 
Latinos are going for and the things that you talk about. 
It's absolutely ridiculous. 

Now, you take the voter ID situation in Georgia. 
Let's assume that if the Justice Department approves that 
and I understand they're probably going to extend their 
deliberation until about another 60 days but let's assume 
that they do it on the 15th of this month and I run for 
office again. I won by 21 votes last time and the next 
election will be close also. With that voter ID situation, 
I probably will lose the election because we would have at 
least 21 black poor people, including white. This is not 
all about black now, would not be able to get the proper 
identification for a number of reasons. 

One of them is birth certificates. In Georgia, you 
have to have a birth certificate to go to the Motor Vehicle 
office to get a driver's license and to get the ID. We 
have people in Georgia who don't have birth certificates. 
They were born way back when before they issued birth 
certificates . 

MR. DAVIDSON: Thank you kindly. Mayor. 

MAYOR GRIFFIN: Yes, sir. 

MR. DAVIDSON: And I know you need to go now but I 
appreciate it. 
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MAYOR GRIFFIN: All right. If you have any additional 
questions. I'll be glad to stay to answer those because 
this is important. 

SENATOR BROWN: Any more questions? 

MR. DAVIDSON: I think that pretty well exhausts my 
questions. Mayor. Thank you very much. 

SENATOR BROWN: I also thank you. Mayor, for taking the 
time to join us. Before the next speaker, I also want to 
give Dr. Johnny Vaughn an opportunity -- he's also going to 
be a presenter and give him an opportunity just to identify 
himself and then proceed. 

MR. VAOGHN: I'm Johnny Vaughn from Dublin, Georgia. 
I am the President of District One Voter's Association. We 
are presently chartered in five middle Georgia counties. 

MR. LEVITAS: Good afternoon. I want to echo the 

comments of the previous panelists and thank the Lawyers 
Committee for Civil Rights for organizing this hearing, 
Senator Brown for bringing us all together and especially 
to you Lieutenant Governor Rogers for traveling so far to 
be here. 

I want to do a number of things today, offer some 
brief comments about the significance of the Voting Rights 
Act, highlight specifically the issue of municipalities and 
counties here in Georgia utilizing at large voting as a 
deliberate mechanism to dilute the effectiveness of the 
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minority community in seeking political representation. 

I want to comment on the direct relationship between 
Section Five enforcement here in Georgia and the need to 
restore or repair some of the original intent of Section 
Five of the Voting Rights Act as we approach renewal and 
also summarize overall some larger recommendations for what 
we at the American Civil Liberties Union Voting Rights Act 
believe Congress should do. But let me first begin with 
a brief story. 

I moved to Georgia in 1989 to work for a nonprofit 
civil rights organization whose mission was to assist 
people who were victims of racial violence and I received 
a phone call at the office one day from some folks who 
lived not too far from here, about an hour south of here, 
from Early County from the town of Blakeley and they told 
me in quite frank terms that they needed help because the 
Ku Klux Klan was running the fire department in their town 
and had what they believed was a habit of letting homes in 
the black community burn for an unexcusably long period of 
time before they intervened. We investigated. To make a 
very long story short, we interviewed members of the Klan 
who provided to us and to me personally the membership 
records of the Klanmen; we subpoenaed subject to the 
Federal District Court Civil Rights lawsuit filed in the 
Southern District of Georgia, the telephone records of the 
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firechief and we proved in fact that the city firechief, 
a man by the name of Franklin Brown, was indeed a dues 
paying member of the Ku Klux Klan, that he had hired other 
Klan members to run and worked in the Fire Department and 
what was notable about this case was that the city put on 
an extraordinarily vigorous defense and retained none other 
than the President of the Georgia Trial Lawyers Association 
to defend the city and during depositions, one in which I 
was present, during a break in depositions, the President 
of the Georgia Trial Lawyers turned to our counsel and said 
well, the way I see it the black folks have the NAACP and 
the white folks have the Klan and that ' s about equal . 

The city vigorously defended this gentleman Franklin 
Brown until the telephone records that we produced by way 
of subpoena proved they had the unfortunate habit of making 
frequent phone calls to the state headquarters of the 
invisible empire Knights of the Ku Klux Klan and their 
defense fell apart. The result was the Klan was purged 
from the Fire Department and as part of that case, the 
American Civil Liberties Union through cooperating 
attorney, Christopher Coates, who now works as the Deputy 
Chief of the voting section in Washington of the Civil 
Rights Division created single member districts int he City 
of Blakeley. 

So we not only succeeded in purging the city of the 
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Klan running the fire department but in a political change 
which resulted in the creation of black representation on 
the city council. I also mention that Blakeley happens to 
be the hometown of former Secretary of Health and Human 
Services Lewis Sullivan who took an interest in this 
situation. Now, this was admittedly some years ago, 1990, 
but it was not 1970. It was not 1950. This was in the 
modern era here in the State of Georgia, and so I want to 
kind of begin by highlighting the fact that clearly the 
Voting Rights Act has been one of the most successful 
pieces of Civil Rights legislation ever passed. You've 
heard as members of the Commission I know in previous 
places the statistics that at the time of its passage, 
there were only about 300 African American elected 
officials throughout the nation, virtually none in the 
south. Today there are more 9100 black elected officials 
nationwide, 43 of whom serve in Congress and important to 
note if you subtract the 43 from the 9100, I believe its 
actually quite higher than 9100 but the Joint Center for 
Political and Economic Studies is doing an update of the 
data. If you subtract the 43 from the 9100, you still have 
more than 9000 elected officials such as yourself or County 
Commissioners or Mayors or State Senators such as Senator 
Brown here and others and point of fact, one of the 
greatest if not the greatest impact of the Voting Rights 
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Act has actually been at the local level, at the county 
level, at the municipal level. We sometimes get distracted 
by the big ticket items of federal representation and big 
fights over U.S. Congressional redistricting but really one 
has to focus on the light and the tempo of political change 
as it affects people where they live and work in places 
like Amerlcus and places like Milledgeville. 

Toward that end, I want to share with you some 
examples of some of the litigation that our office has 
brought. The voting Rights project of the ACL0 has only 
four full-time attorneys, eight full-time staff. I am not 
one of the attorneys. And we have filed since 1982 since 
the last reauthorization more than 300 separate legal 
actions to enforce the 1965 Voting Rights Act. 
Considerably more than the three dozen or so attorneys of 
the U.S. Department of Justice voting section. 
Considerably more legal actions that the entire U.S. 
Department of Justice. 

So the first point I want to bring out is that as we 
look at the significance of the Voting Rights Act and its 
impact, we have to realize that the overwhelming bulk of 
enforcement and the burden and cost of that enforcement has 
fallen to private organizations like the ACLU, like MIFFP, 
like the Lawyers Committee for Civil Rights under law, like 
the NAACP Legal Defense Fund and others . We have - - 
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MR. ROBERTS: Let me interrupt you for a second? 

. MR. LEVITAS: Yes. 

MR. ROBERTS: What percentage of those cases are 

Section Five or Section Two cases? 

MR. LEVITAS: I don't have that specific breakdown 

right now, but I do have some additional data which we will 
present to you but many of them involve both Section Two 
and Section Five claims and clearly, I mean, of the 300 I 
would say there are at least 150 or so involve Section Five 
claims. Section Five enforcement actions. So what I'm 
speaking about here in this litigation is directly relevant 
to reauthorization. 

As we know Section Two is a permanent provision and 
does not expire. Unlike MULDEF, which has brought 
litigation under the language minority provision. Section 
203, that's not something that we have specialized in and 
I know the panel has heard previous testimony about this in 
other places, but it is clear from recent surveys that 
close to half of all the Section 203 jurisdictions in the 
country, and there are 466 of them locally, at least half 
of them are out of compliance with the mandate of the law. 
And that data that has been presented previously and will 
be presented additionally I'm sure. But -- 

MR. ROBERTS: But you said you all had not filed 

Section 203 - - 
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MR. LEVITAS : Section 203 enforcement action. 

So these 300 cases that I'm describing are a mixture of 
Section Two and Section Five cases, the bulk of whom have 
been in the south. Most recently, many of them have been 
from your part of the country in the west and South Dakota, 
particularly, where since 1995, we have filed seven cases 
on behalf of native American voters, which we have won 
five. And one is on appeal and the seventh is pending. 
But to not get too far afield and to zero on here in 
Georgia, and this is simply data from 1974 to 1990, we sued 
57 counties in Georgia. And Georgia has 159 counties, so 
to sue 57 of them in order to force the change from at 
large voting to single member districts and we sued 40 
cities in 41 cases from 1974 to 1990. I don't know exactly 
how many municipalities there are in the state, but those 
are a lot of cases and I would argue that it was only if 
the action of bringing such a large volume of cases were we 
able to voluntarily force compliance upon the balance of 
the remaining jurisdictions but as was pointed out by the 
previous testimony just looking at the City of 
Milledgeville, the creation of those six single member 
districts were the product of a lawsuit brought by the ACM 
in 1983. And it resulted in a consent decree which created 
the single member districts. 

But I want to back up a little bit and highlight a 
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dynamic here which does follow a bit on the previous 
testimony, that of the majority line jurisdictions changing 
the rules in the middle of the game specifically with the 
intent of depriving minority voters of access to political 
power when they see the tools like the Voting Rights Act 
enable them to have more of a voice. 

And I'll use a brief example that is outside of 
Georgia, but there are other examples relative to Georgia 
I'll touch on, but this is a case that we brought in 
Edgefield County, South Carolina. It went all the way to 
the O.S. Supreme Court. The lawyers here and the 
litigators here are familiar with it, McCain v. Lybrand. 
I won't bore you with the disposition on the history of 
Edgefield County but if one reads any history of 
reconstruction in the State of South Carolina, the 
descriptions of the mob actions, the terrorism, the 
lynching and the unbelievable racial violence in Edgefield 
County will really make your blood run cold. This was a 
place where mobs of armed white people were in paramilitary 
brigades, forget about the Ku Klux Klan, pre-dating the 
formation of the clan, to murder black voters and freed 
slaves in scores to intimidate them from going to the polls 
in the presidential elections during the entire period of 
reconstruction. It was the site of some of the moat 
vicious racial violence. 


48 




510 


1 And it would come as no surprise that in 1966 after 

2 the Voting Rights Act was passed, the white power structure 

3 of Edgefield County went from single member districts to at 

4 large voting, specifically for the purpose of depriving the 

5 large African American population there from accessing the 

6 political process. This is a county which is 50 percent 
black. So there were single member districts, never a 
black person serving, the Voting Rights Act is passed, the 
county fathers turn around and vote into at large voting. 

10 We filed a lawsuit in 1980 and after four years of 

11 litigation, five single members districts were created and 

12 black candidates won three Council seats and ultimately in 

13 1987 even though the defendants vigorously contested it, we 

14 finally won our attorney's fees in that case and today 

15 Edgefield County is tremendously transformed. The chair of 

16 the County Commission there is African American. The City 

17 Manager is African American. The City Manager in Edgefield 

18 County had been the leading defendant in a libel case 

19 brought against him by the school board because in his 

20 grassroots efforts to promote equal opportunity in the 

21 school, he held meetings and rallies where he criticized 

22 such things such as the playing of Dixie during high school 

23 athletic events, and in response to this, the county sued 

24 this gentleman for libel. And as an irony, he ended up, 

25 Mr. McCain, he ended up being actually the County Manager 
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and one of his allies became the Chairman of the County 
Coiranission. 

We have seen these kinds of things time and time 
again in Georgia. In Putnam County, we filed suit to 
challenge at large school board and County Commission 
elections . 

In 1978, following the 1982 election under a new 
redistricting plan a total of seven African Americans were 
elected to three governing bodies . 

In 1984, we brought suit challenging at large voting 
in Mitchell County, and the Board of Commissioners entered 
into a consent decree. Five single member districts were 
created, of which two were majority black and two African 
Americans were elected to the Commission. Those were the 
first African Americans elected in that century to the 
Mitchell County Commission, so this is not again a 
phenomena of something happening in the 1960s or the 1970s. 

It was not until 1984 that you see a single African 
American being elected to the position of county government 
in a place like Mitchell County. 

Some of these counties had substantial black 
population. In Boddie v. Hull, we filed a lawsuit in 1982 
challenging at large elections for the Baldwin County 
Commission and the Board of Education. This is a county 
which is more than 37 percent African American. No African 
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American had ever served on the Board of Commissioners. 
There had only been one African American serving on the 
Board of Education. The case was resolved with the 
creation of two majority black districts. 

In 1983, we filed a lawsuit challenging at large 
voting in Johnson County, both for the Board of 
Commissioners and the Wrightsville City Council, and 
Wrightsville I might mention in the early 1980s for those 
of us who are native Georgians might remember there was a 
considerable amount of Klan activity. There was racial 
violence. The Klan was confronting black children as they 
would get off the school bus. Klan members were sued and 
found guilty of criminal violations of peoples' Federally 
protected civil rights and monetary judgments entered 
against them. So the climate in Wrightsville was not one 
of racial harmony, and the black population of Wrightsville 
was 38 percent African American. Despite 31 percent 
African American population in the city and the county, no 
black person had ever served on either governing body. 
Wrightsville also had a unique, I would say, situation, it 
was one of a few jurisdictions in the state where the 
school board was appointed by the grand jury, and the local 
grand jurys were all white at that time. We also sued 
under the Georgia Constitution, I mean this was a 
constitutional provision that allowed the appointment of 
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1 school board members by grand juries. And we also sued to 

2 challenge that. 

3 As a result of all this litigation, the city agreed to 

4 create three single member districts, including one 

5 majority black district, which for the first time in the 

6 history of Johnson County resulted in an election of an 

7 African American. 

8 Now, these problems were not limited simply to small 

9 towns or rural communities. In 1983, we became engaged in 

10 efforts to encourage the City of Decatur which was then and 

11 still is probably the second largest metropolitan area, the 

12 second largest city in metropolitan Atlanta, to change from 

13 an at large election system to single member districts. We 

14 didn't have to sue. Dltimately, the local legislative 

15 delegation saw the handwriting on the wall, and they 

16 created a plan which ultimately resulted in a two- seat city 

17 Commissioner district which was majority African American 

18 and another two- seat city Commission district which was 

19 white. 

20 I want to turn you now to some more recent examples. 

21 This is not just a phenomena from the early 19 80s, and 

22 looking at the record that we need to create and support 

23 the call for reauthorization of the Voting Rights Act, we 

24 should look at present day examples, such has been cited by 

25 my colleague from MULDEF here. 
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In 1993, we brought suit on behalf of the residents of 
Terrell County, Georgia. Forty percent of them are African 
American. Both the County Commission and the Board of 
Education have five members each and only one African 
American has ever been elected to the County Commission, 
and there has never been more than one African American 
serving on the school board. Now, I don't have the 
statistics here right in front of me, but I'm sure as an 
elected official who's been involved in questions of public 
education, you know that it's axiomatic that the public 
school population tends to be disproportionately minority 
to the overall population. So if you're talking about a 40 
percent African American population in the county as a rock 
figure, it wouldn't surprise me if 60 percent of the 
children in the school district would be black and yet you 
only have one African American serving on the school board. 

The litigation ultimately was brought. It was settled 
and a racially fair plan was adopted. 

In 1994, the ACLU brought suit in Soperton, Georgia 
which resulted in the creation of equal populace districts 
with African American majorities in two of the five 
districts. Prior to bringing this suit, there was a 
deviation of as much as 46 percent between districts. That 
means that if you had a you know a one county Commission 
district with a thousand people, you can have another 
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county Coininission district with 1,460 people with that 
being the majority black district so that you were 
essentially packing African Americans in one district 
instead of spreading those voters fairly around to allow 
for greater African American representation. 

Finally, I mean, I could go on. I don't want to bore 
you, but just finally, in 1996, we brought suit against the 
City of Douglasville, which is now part of the growing 
Atlanta kind of metropolitan area if you will. It sits to 
the west of Atlanta. And for the city's failure to comply 
with Section Five by enacting a series of annexations that 
resulted in the severe malapportionment of city election 
districts. Again, the significance of the Voting Rights 
Act, you know, being at all levels, but when you look at 
Section Five with pre-clearance and you look at what local 
officials do, the majority white community, they see a 
growing African American population. Oftentimes, their 
solution to that is to look to the white part of the county 
so they can then, annex that and increase the population and 
thereby dilute the potential political influence of black 
voters. This is what was going on in Douglasville. We 
brought suit. The litigation ultimately resulted in the 
protection of two of the majority minority districts that 
were there. 

Let me conclude by offering some broader comments 
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about the Voter Right E-bill and then what we need to see 
in terms of change. 

So I just want to highlight you know for the 
purposes of the record, and l know that some panelists have 
this but can share it with you; that is, the copy of the 
letter that was sent by the aclu and others on behalf of 25 
different organizations to the U.S. Justice Department 
urging them to not pre-dear this photo identification 
bill. Some of the concerns have previously been expressed, 
but you know, under Section Five, it is the jurisdiction 
that bears the burden of proof to show that the change is 
not retrogressive and yet somehow we've entered into this 
Alice in wonderland world where these jurisdictions now 
submit changes for pre-clearance and don't even bother to 
present evidence that recognizes their obligation to bear 
the burden of proof that they're not entering into a 
discriminatory voting change. 

We have 159 counties in Georgia, only 100 Department 
of Motor Vehicle Service Centers, so that leaves 59 
counties without a Department of Motor Vehicle Service 
Center and would you believe it, Mr. Rogers, the City of 
Atlanta does not have a single Department of Motor Vehicle 
Service Center within the city limits of Atlanta. Did the 
State of Georgia provide a racial or demographic analysis 
of the population served by the 100 Department of Motor 
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Vehicle Service Centers to show that it was non- 
retrogressive to force people to go and get this photo ID. 
Absolutely not. Did the State of -- 

MR. ROGERS: You're saying that the City of Atlanta 
does not have a Motor vehicle Department? 

MR. LEVITAS: A county, that's right, Fulton County 
has one. But that Motor Vehicle Service Center is not 
located within the city limits of the City of Atlanta. 
They recently announced their intention to open a service 
bureau in the city, but there is not currently a -- cause 
it's organized by county -- and that one is in Fulton 
County, but it's not within the City of Atlanta. 

And of course, I think you might have heard the 
statistics already, African Americans in Georgia according 
to the U.S. Census are five times less likely to have 
access to a motor vehicle, which means they're less likely 
to have a driver's license, even though the law, the 
legislation provides for a free photo ID, you have to sign 
an affidavit where you declare yourself a pauper. You have 
to humiliate yourself by declaring yourself a pauper in 
order to qualify for the free photo ID and if you don't 
want to humiliate yourself, you have to pay what is it 
$8.00 or $10.00 for the non- driver's license ID which we 
will argue in Court that if the DOJ does not pre-dear it, 
it is nothing more than the equivalent of a modern day poll 
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tax. 

Finally, if my mother was serving as a poll watcher 
and I walked into the polling place as a local election 
official and I walked into the polling place without my 
photo ID and she knew who I was , she would have to deny me 
the opportunity to vote under that law if I didn't have an 
approved form of voter identification. We contend that 
that would be a violation of the 1964 Civil Rights Act, 
specifically provision 1971B, which says that no voter can 
be denied the opportunity to register or vote based on an 
immaterial defect in the voter registration or election 
process, meaning, it used to be the old trick. You know, 
if you didn't sign in black ink, we wouldn't accept your 
voter registration or you know some other ruse to throw out 
the registration or disqualify the voter. That was why the 
Civil Rights Act contained that provision. 

So state legislators who enacted this bill had this 
information in front of them. They knew that they were 
passing legislation which was going to be challenged as 
racially discriminatory. There was a strong record made at 
the time of racially biased concerns and yet they went 
forward. 

In closing, let me highlight. In 1982, litigation 
that we brought where we represented members of the Georgia 
Legislative Black Caucus. It was a Section Five issue and 
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they had intervened in a pre-clearance lawsuit filed by the 
state seeking approval of the Congressional Reapportionment 
Plan in 1982. And at that time. Congressman John Lewis was 
not serving in the United States Congress and the 
Congressional redistricting plan that was drawn was drawn 
to create a majority black district in the City of Atlanta, 
Georgia U.S. District Five, in which John Lewis was going 
to run. During the redistricting process an incumbent U.S. 
Congressman by the name of Joe Matt Wilson declared 
publicly and on the record, I'm not going to draw a Negro 
District and he did not use the word Negro. 

The U.S. Federal District Court in reviewing this 
made the unusual finding (quote) , "Representative Joe Matt 
Wilson is a racist". In overturning the original plan and 
in embracing ultimately the plan in which he did create a 
majority black district which did allow that John Lewis 
will be elected. Now, we want to highlight that because 
this is a case where you have a redistricting plan, when 
you have clear evidence of racially discriminatory intent, 
clear evidence of racial bias in the redistricting process 
but there are no African American representatives serving 
in that particular area, and so you are not by failing to 
draw the majority black district, you're technically not 
hurting the black community. You are not retrogressing 
them, right. Because they had no black representatives in 
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that particular - - there were African Americans I believe 
serving in Congress at the time -- but you weren't lowering 
the total number of African Americans so you weren't 
putting them in a retrogressive position. 

Wisely, the u.S. Department of Justice intervened. 
Wisely, the Courts upheld our legal intervention and said 
basically that there was racially discriminatory intent and 
where you have racially discriminatory intent, you should 
not pre- clear such a plan. 

John Lewis was elected to Congress from that majority 
black district and tying into something that you had been 
discussing earlier what you end up with today is a 
situation where Congressman Lewis can win in that district 
with substantially fewer African American voters. 

But as was stated earlier, the overwhelming majority, 
and we can get these numbers for the panel if they would 
like, of African American representatives at the state and 
county municipal level here in Georgia serve from majority 
minority districts. Simply put, in the southern United 
States today, you cannot get elected to serve at the 
municipal county or state level without being from a 
majority black district you know overall in the majority; 
in as place as cultured and supposedly enlightened as 
Charleston County, South Carolina, the location of the 
Spiledo (Phonetically) Arts Festival and everything else. 
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The Federal District Court has entered findings which show 
in 2002 that 90 percent of white voters vote white and 90 
percent, 85 percent of black voters vote black. The level 
of racially pulverized voting in the modern era in the 
south in so many places is so high as to virtually preclude 
the possibility of black political success without either 
a) a majority black district or without either b) the long 
term value of incumbency as voters you know get to know you 
over time. I point to Busby v. Smith. This case that I 
mentioned in which the finding was made that Representative 
Joe Mack Wilson was a racist because it ties directly to 
one of the most important changes we need in the 
reauthorization and that is the repair of the Bossier 
Parish decision coming out of Louisiana where you had a 12- 
member school board all white, a 20 percent black 
population in 1990, the ability to add two African 
Americans to that school board so that there could be some 
black representation but because no African Americans had 
ever served on that school board, it wasn't retrogressive 
to keep that school board all white. But there was 
evidence of racial intent, so thankfully the U.S. Justice 
Department interposed an objection and said this is not 
right. There is racially discriminatory intent here even 
though there isn't retrogression per se and do you know 
that the U.S. Supreme Court ruled in that case in a five. 
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four decision that because there was not an intent to 
retrogress, right, you couldn't intend to make things any 
worse for black people because they didn ' t have any black 
representation to begin with so that decision should be 
pre-cleared. 

So we're now faced with the truly bizarre and 
nonsensible proposition that when whites or blacks, whoever 
they might be, in control and in political power act with 
deliberately discriminatory intent, as long as they don't 
make things worse for minority voters, those changes should 
be pre-cleared. Yet that -- 

MR. GREENBAUM: Excuse me one second, please? 

MR. LEVITAS: Yes. 

MR. GREENBAUM: Is that one of the cases you handled? 

MR. LEVITAS: Yes . 

MR. GREENBAUM: You argued that case? 

MR. LEVITAS: I did not argue in Court but 

I wrote the brief for the District Court when I was at 
the Justice Department. 

And so just to conclude, if that logic had been 
reigning today. Congressman John Lewis, one of the 
stalwarts of the Civil Rights movement, one of the most 
articulate spokespersons in favor of these issues, would 
likely not be an elected Federal official. 

There are other Supreme Court decisions which need to 


61 




523 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


be repaired. Section 203 needs to be reauthorized. 

You asked about the timeframe. I would argue that just as 
Congress in a bipartisan fashion with strong Republican 
involvement in the last reauthorization did so for 25 
years. Section Five and Section 203 should be reauthorized 
again for 25 years. James Sensinbrier (Phonetically), a 
Republican of Wisconsin, has indicated that it's his intent 
but the devil will be in the proverbial details. 

And in closing, I apologize for taking so much time. 
I would close by citing the remarks of Dr. Martin Luther 
King upon his addressing President Lyndon Johnson declared 
in the wake of bloody Sunday, March 7th, 1965, that he 
would pursue a strong Voting Rights Act and that we as a 
nation should overcome. 

As Dr. Martin Luther King said of that commitment it 
was indeed a shining moment in the conscience of man and 
that shining moment, it's our obligation to continue to 
illuminate it. 

Thank you very much. 

MR . LEVITAS : Pardon me? 

MR. DAVIDSON: How close are you working on 
investigative information? 

MR. LEVITAS: Well, we ' re working very closely . It's 
a question of timing and time table but everything that I 
have cited, these individual cases, the records, the 
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comprehensive data, that will all be provided to President 
Davidson and to Mr. Greenbaum and the Commission. 

, MR. DAVIDSON: Will the comments that you have made 
today be available to us in hard copy? 

MR. LEVITAS: I can try and do that for you, yes. 

MR. DAVIDSON: Thank you. 

SENATOR BROWN: Any other questions? 

MR. ROGERS: Actually, I do have some other 

questions. Can we do that now? Are we okay in timing now 
or do we want to go forward with Johnny in terms of his 
statement? 

SENATOR BROWN: Either way. If you want to 

go directly to him? Yeah, let's go directly with him and 
then we'll move to -- 

MR. ROGERS: Absolutely. Can you give me your last 

name again? 

MS. TALLMAN: T-A-L-L-M-A-N. 

MR. ROGERS: Thank you . First of all, I'm delighted 

with your testimony. It's remarkable. Thank you kindly. 

I had several questions. What is the percentage of 
the Latino population that exists here in Georgia? 

MS. TALLMAN: Six percent. 

MR. ROGERS: Six percent. Ten years ago, you were 

roughly two percent of the state's population. 

MS. TALLMAN: I believe there's been a 400 percent 
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incirease in the last five years. 

MR. ROGERS: What percentage of those account for 

people who are legally versus illegally? 

MS. TALLMAN: It's difficult to say because there 

isn't anything that's been done -- it's very difficult to 

measure the Latino population and there hasn't been 

any 

studies in Georgia that's attempted to do that. I do 
though, I'm uncertain. 

MR. ROGERS: I've seen a range of numbers, and I 

don't know what they are but I'm hearing that the numbers 
can.be as high as 40 percent or so. And I don't know about 
this region in particular, but I do know that you've had a 
huge increase in particular of Mexican immigrants to the 
United States who have made Georgia and portions of the 
south increasingly home, substantial portions of which are 
not necessarily here documented or illegally in the United 
States . 

MS. TALLMAN: Sure. 

MR. ROGERS: But you're not sure exactly what that 

number is. I heard the number may be as high as 40 percent 
but I don't know. 

MS. TALLMAN: Well, let me give to you these 

statistics . 

MR. ROGERS: Sure. 
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MS. TALLMAN: And we do have regular contact with the 
Mexican Consulate and I do know that the Mexican Consulate 
has a very different idea of how many people may actually 
be living in Georgia who are not, and we do believe that 
the numbers change every single day. And we are halfway 
through the last census so the last numbers we have aren't 
completely accurate to date, even though we think that they 
weren't accurate to begin with. I believe it's estimated 
that there are approximately 300,000 Latinos living in 
Georgia. However, some people have estimated that it might 
be double that, and we do know that there are particular 
counties and cities that have extremely large population of 
Latinos. In Dalton, Georgia is a perfect example of that 
where we believe about 20 percent was the last given 
statistics on the population of that particular community. 
We believe it's even more than the 20 percent. 

And one example of how we know that the numbers are 
large and that the Secretary of State's Office is concerned 
with that in regards to Section 203 is that even though 
Georgia does not have one single Section 203 jurisdiction 
currently and that's why there are no Section 203 lawsuits 
in this part of the country. The Secretary of State's did 
a pilot project in Dalton where they did use ballots i n 
Spanish and English and I believe largely in preparation 
for perhaps a Section 203 jurisdiction in Georgia with h 
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next census . 

We also know that the Carolinas and Alabama do not 
have Section 203 jurisdiction. The last census, my 
jurisdiction consists of 11 states from Arkansas to Florida 
up to Maryland. Within that jurisdiction, there were only 
two counties in the southeast that were added as Section 
203 jurisdictions. One was Montgomery County, Maryland and 
the other I believe was Broward County, Florida. So with 
the exponential growth of our community, we do believe 
there are going to be a number of Section 203 jurisdictions 
added, assuming that we get reauthorization in the next 
census and you know some Secretary of State offices are 
already thinking of that, are moving towards that. 

It becomes even more critical as we look at cases of 
registration pending in Congress in regards to immigration 
reform or special populations with immigration reform with 
the agricultural sector, or our children, the Dream Act. 
And jobs under the Dream Act and also to some legislation 
that is currently, that's pending that has been introduced 
- - assuming that we get immigration reform any time in the 
near future. Section 203 is going to be extremely critical 
to preserving -- 

MR. ROGERS: You mean, amnesty essentially opening 

up. Okay, amnesty provisions that allow for folks who are 
illegally to become citizens? 
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MS. TALLMAN: Correct. 

MR. ROGERS: Okay. 

MS. TALLMAN: And even assuming that we don't have 
comprehensive immigration reform we just know that there 
will be immigrants who are currently here, unlawfully or 
not who will find some means whether it's through family 
sponsorship or employment sponsorship, as difficult as it 
may be for the majority of these immigrants, we will be 
looking at them eventually getting on a path towards 
becoming United States citizens. So certainly. Section 203 
is going to be an issue for many, many years to come as our 
immigrant population continues to increase and grow in the 
southeast. 

MR. ROGERS; And I understand some groups take the 
position and I don't know if all of them take the position. 
Do you all take the position that people who are here 
illegally in the United States should be able to vote? 

MS. TALLMAN: We have not taken a formal position 
although we are quite aware of the issues that have been, 
particularly out in New York City of the noncitizen voting. 
Certainly, it's something that we continue to look at and 
an important issue for everyone to be looking at and 
addressing and we know that there has been a number of 
resolutions that there are -- Tacoma Park, Maryland is a 
perfect example of how individuals are allowed in specific 
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1 

elections to vote who are not citizens. And that's just a 

2 

recognition that people are being taxed and aren't being 

3 

represented, because we do know that there's a good 

4 

majority of our Latino population that pays some type of 

5 

taxes. And they do because of a case that MULDEF litigated 

6 

that went to the Supreme Court in 1982, have children in 

7 

schools so certainly school boards is something 

8 

that the movement towards allowing for at least municipal 

9 

or school board voting. 

10 

MR. ROGERS: YOU all have not taken a position yet 

11 

on that? 

12 

MS. TALLMAN: Not taken a formal position. 

13 

MR. LEVITAS: If I could add Mr. Rogers, a historical 

14 

perspective it sometimes quite interesting on this issue 

15 

because you know there was a time when many places 

16 

throughout the united States not only allowed noncitizen 

17 

voting but political officials vigorously encouraged it 

18 

that that is because in the late 19th Century with the 

19 

large population of immigrants it was very much in the 

20 

interest of political losses, for want of a better term, -- 

21 

MR. ROGERS: Sure. 

22 

MR. LEVITAS: -- in urban areas, like Chicago and New 

23 

York and other places, -- 

24 

MR. ROGERS: Sure. 

25 

MR. LEVITAS: -- to encourage these various immigrant 
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and. ethnic communities to vote and particularly to vote 
locally, never really in Federal elections, but to vote 
locally and the trend against noncitizen voting in local 
elections according to the people who are experts on this 
issue, coincided very directly with anti - German sentiment 
during World War l and you saw a dramatic decline and a 
repeal of noncitizen voting in local elections, but it's 
funny today it’s kind of a hot button political issue, 
noncitizen voting, where people stand on it, but in the 
past it was something that was actually much more of kind 
of a mainstream initiative. And the point that's made 
about even if people are here on an undocumented basis, we 
still have the 14th Amendment to the Constitution which 
guarantees citizenship to persons born within these United 
States and so if you have adult parents who come here be it 
illegally and convert the children here who are in the 
school system, what are the consequences of the 
disengagement of those parents in a school board situation 
where they might want to become involved in decisions that 
directly affect their children. 

MR. ROGERS: Sure. Well, -- 

MS. TALLMAN: And there are an estimated 1.3 million 

U.S. citizens born to undocumented parents. 

MR. ROGERS: Absolutely. Very familiar with the 

issue. 
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1 I have one last question. I just wanted to get your 

2 sense of -- you all describe it particular as a chilling 

3 process essentially. You essentially say okay, to the 

4 extent that we ' re required to come down and provide you 

5 with kind of information that is a chilling effect 

6 essentially on us voting, in effect, and would you describe 

7 that in particular. It's one thing to state that, but l 

8 think for purposes of our developing the record, it would 

9 be much more helpful to have, if you will as succinctly as 

10 possible a statement about what the nature of that chill is 

11 and how that takes place. 

12 MS. TALLMAN: Well, I'd like to -- 

13 MR. ROGERS: I mean, basically what one might argue 

14 is, you don't have anything to worry about, why in the 

15 world would it be chilling to you at all? 

16 MS. TALLMAN: I'd like to take it one step back if I 

17 may before we get to that point and that's just the fact 

18 that only Latinos were challenged based on O.S. 

19 citizenship, and the way I described this with the State 

20 Election Board is when you identify people solely based on 

21 their last name and only challenge them, nobody else. We 

22 know there are undocumented people here who are not 

23 Latinos, yet this is the only thing that we've seen. When 

24 I testified before the State Election Board, I said you 

25 know we have a name for that and that's call racial 
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1 

profiling, and we don't allow it in criminal law and we 

2 

can't allow it in our election process either. When you 

3 

identify individuals solely because of their heritage for 

4 

the purpose of challenging the right that they have been 

5 

given by virtue of being a U.S. citizen and that in and of 

6 

itself was from, to have happened and then to have been 

7 

given credit by the Registrar's Office as something that's 

8 

valid that should warrant going on further with the first 

9 

thing, and I think that shouldn't have happened. But when 

10 

you get to the point where - - 

11 

MR. ROGERS; Let me interrupt you. 

12 

MS. TALLMAN; Sure. 

13 

MR. ROGERS: Cause I want to play a little bit of a 

14 

devil's advocate because I want to ask you the question in 

15 

another way. If you know that you have a substantial 

16 

portion of people who are illegally in the United States 

17 

who are participating in elections and you know that those 

18 

folks who are participating in elections are largely of 

19 

Latino descent and you guesstimate that number is as much 

20 

as 90 percent or so of the folks that are in the area doing 

21 

that, how else are you able to determine whether or not the 

22 

folks are or are not here in fact, in other words, how are 

23 

you able to make the challenge except by the basis of a 

24 

person's last name? How else can you do it? 

25 

, MS. TALLMAN: That's the same argument -- 
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MR. ROGERS: If you were allowed under the 
Constitution to make the challenge, how else are you able 
to make the challenge? 

MS . TALLMAN : There ' s a reason why we have burdens , 
we have burdens of proof. We have standards. we have 
procedures. There's a reason why we have those. It's 
guaranteed in the United States Constitution. It's due 
process. If an individual is here and has a constitutional 
right to vote and there's a due process by which people 
must follow, the state officials must follow prior to 
depriving someone of the ability to vote, and there is a 
procedure set up in Georgia. There are two procedures set 
up depending on the circumstances. The burden is on the 
person making the challenge and in these particular 
instances they were never held to any burden. All they had 
to do was request a list, make a challenge to two- thirds of 
those individuals and say it's based on U.S. citizenship. 
They never had to provide anything, never have to say 
anything, never have to swear or attest to anything -- 
individuals who have fought hard for the right to vote and 
voted time and time again, who've always been nothing but 
U.S. citizens, in particular that have been impacted by 
what transpired, it was a huge impact on them for them to 
have to prove that they are U.S. citizenships because 
somebody down the street decided that their last name was 
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reason enough to doubt their Constitution. The 
Constitution would guarantee the right, and that had a huge 
impact on those communities. The individuals in the 
community were challenged, were fearful that this may 
transfer into other areas of their life. They felt 
harassed and singled out which -- 

MR. ROGERS: What do you mean by transfer into other 
areas of their life? 

MS. TALLMAN: That they may be more susceptible to 
harassment at work because they're Latinos or at school -- 
their kids at school -- because they've been identified as 
Latino and different and held to a different standard. If 
an individual were to request a list of registered voters 
and decided that they were going to identify and we can 
identify people by surname in regards to ethnic or racial 
heritage, if they decided that they were going to go down 
a list and we know that there are Canadians who are here 
undocumented, if they decided to try to identify all of the 
Canadians on that list and would challenge them solely 
based on their name, for some reason I think it's sometimes 
difficult to articulate and sometimes difficult for people 
to understand that identifying someone simply because of 
their last name is what we call racial profiling and 
especially in regards to a constitutional guaranteed right, 
it's extremely offensible and extremely chilling. 
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1 

And in the particular instance of Long County, we know 

2 

that only ten people out of 64 registered Latino voters 

3 

actually voted in the primary. Those numbers in and of 

4 

themselves without obtaining any voter information is quite 

5 

significant and quite alarming. And I don't know that 

6 

we'll ever know completely the chilling effect that it's 

7 

had but certainly the individuals of those communities feel 

8 

like they were singled out simply because of who they are 

9 

and where they came from. 

10 

MR. ROGERS: Sure. 

11 

MS. TALLMAN: And who knows what type of impact it 

12 

will have for decades to come in regards to the U.S. 

13 

citizens that reside in those particular jurisdictions. 

14 

And we're really afraid of the copy- catting as well, and we 

15 

do know that in this work -- I opened the office three 

16 

years ago and we are not short on work, and I would 

17 

constantly have to prioritize but one thing that we have 

18 

noticed is whether it's in election protection issues or 

19 

it's in employment discrimination issues or it's in racial 

20 

profiling by law enforcement agencies, immigration 

21 

enforcement by law enforcement agencies, we know that once 

22 

something happens in one place in the south, we know that 

23 

it's going to happen in other places in the south unless 

24 

the message is sent by way of a state official coming down 

25 

and saying no this is wrong or maybe by a court ruling 
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because certainly when one county is able to do things one 
way, we know that it is seen in other places especially if 
the individuals get away with what is happening. 

One of the things I told the State Election Board 
that ' s so important because one member of the Board was 
talking about election fraud and the likelihood of a 
documented individual person committing election fraud. 
One, we do not have any documented incidents of election 
fraud and we know that there have been some incidents that 
have been incidents that we can count on one hand that were 
brought to the attention to the Secretary of State and the 
State Election Board but there have been no findings to 
support them. 

But even if we had findings of election fraud, what 
becomes so important that we remember that we have to do in 
this process is preserve the process that has been 
established because preserving the process preserves the 
right of everyone who is eligible to vote to vote. In my 
organization and the organizations like mine 
are here to ensure that that process is preserved so that 
the people who fought hard to obtain the right to vote 
continue to have that right to vote and that for the future 
of individuals who might be here who are not U.S. citizens 
or they become U.S. citizens, they have the ability to 
equally access their right to vote. 
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MR. ROGERS: Thank you. 

MS. TALLMAN: Thank you. 

MR. DAVIDSON: I'd just like to ask I guess one, 
possibly two, questions to you. 

MS. TALLMAN: Certainly. 

MR. DAVIDSON: I 'm correct , aren't I, in understanding 
you to say that in Long County and in Atkinson County, 
there were no challenges made to voters aside from those 
with a Hispanic surname? 

10 MS. TALLMAN: Correct. 

11 MR. DAVIDSON: And this was in the 2004 election? 

12 MS. TALLMAN: That's correct. 

13 MR. DAVIDSON: Do you have any idea of whether the 

14 people who asked for and obtained those lists of Spanish- 

15 surnamed voters, who they were or was it an organized 

16 group, or was it some organization that took it upon 

17 themselves to enforce election integrity? 

18 MS. TALLMAN: We do have that information but I don't 

19 know that I have it readily available. I do know in 

20 Atkinson County that there were three individuals and they 

21 were individuals who were I believe elected officials. 

22 MR. DAVIDSON: I'm sorry. They were individuals who? 

23 MS. TALLMAN: Who were elected officials who had been 

24 elected to some type of office. 

25 In the Long County matter, I believe they were 
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1 

individuals that were running for office who were defeated 

2 

in the primary and that's my best recollection. And I 

3 

apologize that - - 

4 

MR. DAVIDSON: That'S okay. 

5 

MS. TALLMAN: -- but we can provide information. 

6 

MR. DAVIDSON: Okay. And my last question is the one 

7 

that I asked Mr. Levitas; will we have access to a printed 

8 

copy of your testimony here today? 

9 

MS. TALLMAN: I will provide a summary fashion of it. 

10 

MR. DAVIDSON: Thank you. 

11 

MR. ROGERS: You know, I'm going to ask you the same 

12 

general question that l asked previously cause I am curious 

13 

about your perspective. Here in south, here in Georgia, 

14 

how long have you been here did you say you'd been? 

15 

MS. TALLMAN: I've just been here for three years. 

16 

I came here when I opened my southern office. 

17 

MR. ROGERS: Where did you come from? 

18 

MS. TALLMAN: I came from the mid-west. 

19 

MR. ROGERS: Mid-west; you were up in Ohio or some 

20 

place? 

21 

MS, TALLMAN: I was last in Minneapolis. 

22 

MR. ROGERS: Minneapolis and you had just left 

23 

there. 

24 

And you moved back here, Daniel, is that correct? You 

25 

moved back to Georgia you said? 
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MR. LEVITAS: No, the first time I came here was in 

1989. So I've been here for 16 years. 

MR. ROGERS: For 16 years. 

MR. LEVITAS: And prior to that I was in Iowa for 

eight years, Michigan and then New York. 

MR. ROGERS: You briefly talked a bit toward the end 

of your testimony about essentially the perspective on John 
Lewis and whether or not he would have been elected here or 
not . 

I did want to get some perspective from you about 
that. You mentioned obviously a number of cases in and of 
themselves as we can tell from your testimony was very 
helpful . In terms of a general perception about 
essentially the voters crossing the lines, voting in 
various fashions. 

MR . LEVITAS : Right . 

MR. ROGERS: You essentially indicated the blacks, 

90 percent of blacks were voting for blacks and 90 percent 
of whites were voting for whites. That seemed to be a 
little bit different from the testimony as articulated by 
the Mayor who seemed to indicate and Senator did I hear you 
to state that roughly, you roughly need roughly 40 percent 
or so of whites to vote for you in order to succeed. Are 
those roughly the margins that are generally existing for 
African Americans who run for office in Georgia? Can you 
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expect if you were a good candidate in Georgia running for 
public office to receive roughly 35 or 40 percent of the 
white vote or is it lower? 

SENATOR BROWN: It varies . It'S probably lower, but we 
have somewhat of a unique situation here in Georgia in that 
we do while we on legislative districts and city council 
districts and you know other local districts have that 
phenomena. On the other hand, we have four African 
Americans who were elected statewide. We have an Attorney 
General who was elected statewide. We have the Chief 
Justice of the Supreme Court, an African American female 
who was elected statewide, a member of the Service Public 
Commission who was elected statewide and the Labor 
Commissioner who holds a statewide office. So there is 
some indication that you know that whites will vote for 
African Americans, but the point that I would make about 
all this is that that is after they have had an opportunity 
to demonstrate their capacity to govern. 

MR. ROGERS: Sure. 

SENATOR BROWN: And you often don't get that 
opportunity except for starting in a predominantly African 
American district. Michael Thurmond who is the State Labor 
Commissioner is somewhat of an anomaly in that sense in 
that he was initially elected from a majority white 
legislative district. But that district is somewhat unique 
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in that it has the University of Georgia population which 
tends to have a more progressive electorate around it. The 
Chief Justice was initially appointed by the Governor, so 
she had an opportunity to perform in the position and then 
be elected. Thurgood Baker who is the Attorney General was 
elected from a predominantly African American district but 
he also had a very high profile as the floor leader for 
Governor Zell Miller who initially appointed him and then 
he was elected. And so those paths, there is some 
exceptions to having to have a predominantly black 
electorate in order to be elected but the general path to 
that is you initially have to have that opportunity that 
comes almost exclusively from a predominantly African 
American base and that holds true for even the 
Congressional district. We now have a -- well, Cynthia 
McKinney really does not have an overwhelmingly African 
American district now, but when she was initially elected, 
she had an African American district and when she was re- 
elected prior to this election now, once the district was 
changed she only had about a 49 percent POP district but 
she was able to I think be elected by that time because she 
had had that experience and that profile and that exposure 
of having come from the predominantly African American 
district. The same percent for Sanford Bishop. Sanford 
Bishop currently represents a predominantly white district 
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but he had the opportunity initially that came from a 
predominantly African American district, and so your 
question also earlier about how do you see this going 
forward, that's why I think it's important to have it 
renewed because we're at a point now where we've made 
significant progress under the process that we have now, 
but I'm afraid that if we cut it off at this point that 
those opportunities for African Americans would be 
diminished and so you would not get the future statewide 
elected officials, the future Congress people who would 
have that experience of that opportunity to show their 
capacity to govern because if they relied solely on coming 
from these districts that were not African American, the 
chances would be significantly diminished as demonstrated 
by the record here in Georgia. 

MR. LEVITAS: If I might add briefly. Each 
legislative district is in many cases unique and the facts 
specific to the ability of minorities to succeed depend on 
particular histories and contextual evidence which is why 
when one is bringing for example a Section Two lawsuit, one 
has to invest considerable resources in bringing forward 
factual evidence about the totality of circumstances and 
the history, even in discussing something like Cynthia 
McKinney's district and pointing out the fact that it is 
now not majority black. I believe if you look at the data 


81 



543 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


and recent turnout one will still find that Cynthia 
McKinney was elected with a majority of African American 
voters because her presence is such a, she's a particularly 
charismatic and galvanizing figure in the African American 
community and so even though the black voting in each 
population is in the minority, the turnout and the 
excitement and the energy that she attracts as a candidate 
offsets the white antipathy towards her candidacy. And in 
fact, too complicated to get into now, when one looks at 
data regarding her race in the primary, the Democratic 
party primary, subsequent elections and the general 
election, there is strong evidence of racially polarized 
voting in her Congressional district over the past four to 
six years . 

I used the example --I wasn't saying generically 
everywhere across the south 90 percent of whites vote 
white, 90 percent of blacks vote black, I specifically said 
in Charleston County, South Carolina, this is the data you 
know that was found. But if you look at these 
jurisdictions where there has been litigation in an effort 
to create majority black districts and to do as Senator 
Brown indicated, give African American officials the 
opportunity first to serve, one finds extraordinarily high 
levels of racially polarized voting and even when one talks 
about people like Thurgood Baker or Michael Thurmond our 
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Labor Commissioner, those gentlemen were elected at a time 
of democratic Partisan here in the State of Georgia where 
once they were able to win in a primary context, they 
achieved higher office on the coattails of an 
extraordinarily popular Governor at first, you know Roy 
Barnes and also Zell Miller and what you have now in 
Georgia is an increased Partisan development where race is 
becoming quite a Partisan tool and I think that in fact it 
would be if you had an open seat for statewide office 
currently in Georgia, I think it would be extraordinarily 
difficult for an African American to succeed witness the 
fortunes of Denise Majek who ran for United States Senate 
in Georgia just recently. 

And so these are complex matters but sadly we can't 
overlook the cooling and heating effect that when African 
Americans or Latinos or Asians see that the political 
process of native Americans is open to them whether it's by 
virtue of Section 203 language minority assistance or 
whether it's by virtue of seeing people that look like them 
in political office, that in turn inspires them to become 
more involved, to turn out, which helps elect more minority 
officials which gives them the record which then enables 
more whites to feel more comfortable electing them. But if 
you begin to take away these incentives and allow the 
barriers if you don't have Section Five pre- clearance as a 


83 



545 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


deterrent, you allow these barriers to come in place, I 
believe without question you will see the opposite. You 
will see the cooling effect, participation, uninvolvement 
and indeed a diminution. You know, we once had large 
numbers of African Americans serving in the United States 
Congress and in state legislatures from the south during 
reconstruction and that ground to a screeching halt in 1901 
with the last African American elected to Congress from 
North Carolina and it took 71 years for Barbara Jordan and 
Andrew Young to be elected in 1972 you know to serve once 
again; Andy Young, the first African American elected Mayor 
of a major city in the south. Maynard Jackson 1973 and 
one should not assume that simply because we've made this 
progress it would not be possible to you know it will begin 
to systematically eliminate 43 African American members in 
Congress or the 27 now Latino members serving in Congress. 
Those numbers could well turn backwards without the 
protection of the Voting Rights Act. 

MR. ROGERS: That'S very helpful. 

SENATOR BROWN: If you don't have anymore immediate 
questions, I'm going to ask Dr. Vaughn. 

DR. VAUGHN: Mr. Davidson, Mr. Rogers, Mr. Greenbaum 
- - I hope I pronounced that right - - thank you for giving 
me this opportunity. I wanted to give you a couple of 
scenarios which are personal and by no means - - I am a lay 


84 



546 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


person - - I am not an attorney so therefore. 

Back in 1993, I subjected my family to I guess you 
would say humility and some problems because of the a 
little law that the Voting Rights Act that I was reading 
one day and I discovered that based on what I was reading 
concerning the Voting Rights Act and there was a little : 
that stated that if we have a certain amount of, a 
percentage of a certain amount of blacks in the community 
then we should have an extra district and with my being a 
lay person I called Chris Coates and I gave Chris Coates 
the percentage and he said hey you ' re supposed to have two 
districts based on the population, a County Commission 
district . 

And I said well, what is my next step. He said, 
under the Voting Rights Act, I believe we have a pretty 
good chance if you want to be the plaintiff and file a 
lawsuit against your county, so why not. 

So we filed a lawsuit and of course because of the 
Voting Rights Act, there was a little known law in there 
based on the percentages, we were victorious under Judge 
Baldwin over here in Savannah, Georgia, we won the case. 
The Laurens County presently have two black County 
Commissioner districts. Notwithstanding, the lines were 
redrawn again later; basically the Justice Department drew 
three maps to accept and we looked at them accordingly and 
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1 we finally accepted one of the maps. We was tricked into 

2 accepting the map and that's why I'm into this thing now 

3 because we looked at the percentage. We didn't look at the 

4 voting percentage, the old trick, the numbers were there 

5 but the voting numbers were not there and we suffered from 

6 that one. But notwithstanding we do have two districts. 

7 That's one scenario why we need to keep the Voting Rights 

8 Act . 

9 The second one is certainly one that I was involved 

10 in, a city election where I won in District One by 16 

11 votes. Notwithstanding I had earlier walked into the city 

12 clerk's office and said now are there any new laws I need 

13 to know about over the voting procedure, and of course, he 

14 said no not that I know of. And so we went out and of 

15 course we worked diligently and I won by 16 votes and they 

16 had a recount and they had another recount and they counted 

17 the absentee ballots and then they reached under the table 

18 and pulled out a bag of votes and said these look, oh, 

19 these were the early votes, the early votes? But my job 

20 then was to get my people out to the polls because they was 

21 given a little heated there. My people failed and I 

22 believe they failed too but they was denied the right to 

23 vote because what l did again of course my family, I talked 

24 to my family, we sued. I sued them myself. I sued the 

25 city, the city clerk and in fact anyone else I could think 
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about suing we sued them. 

And basically, we went to Superior Court and the 
Superior Court Judge stated that there was no case law. 
The Clerk of Court of course he stated that he had no right 
to tell the public about the early voting. This was the 
first time it was used. So he had no right. What I'm 
saying if you're not going to tell them who is going to 
tell us. Of course, now everyone in Laurens County knows 
about early voting and in fact, the last election we just 
wiped out everything with the early voting, that's why I 
believe they came back with this new id, identification 
voting, because we did such a tremendous job in Laurens 
County from this last election. We do need the Voting 
Rights Act. Of course, I lost by 31 votes when they pulled 
the bag out from up under the table of course. I lost also 
in Court. Then they sued me and wanted me to pay their, 
the city wanted me to pay their legal fees. And so I went 
back to Court and of course I won that case. I didn't have 
to pay their legal fees of course, but we need the Voting 
Rights Act from the Federal government. We need it because 
history has taught us that state rights will not be in our 
favor. History has taught us that but certainly in the 
city election, the people in rural areas -- and I'm from a 
rural area -- are being cleared from the list on a daily 
basis, misinformation concerning votes who have been 
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incarcerated. And once you're incarcerated, you can never 
vote again, we do need that because certainly we do not 
have to go to litigation. We can just threaten to go to 
litigation and they'll come to the table but without this 
vehicle, without this vehicle, we have no recourse. 
There's no recourse anymore. 

Of course, I've listened to the young lady and young 
man over there. I think, I can't call his name but I've 
seen them in Dublin of course. Certainly, we must 
understand that in Georgia our legislatures in Atlanta in 
order to get minorities and everyone I guess to participate 
in the election process, initiated a policy of law viiere it 
was called early voting so we can participate more you know 
because most people today are working two or three jobs and 
of course that would help the participation which it has. 
And then we turn right around or the legislature that has 
governed Georgia for so many years who saw nothing wrong 
with the way we was being identified at the polls 
especially in a rural area where I'm from because most of 
the poll workers we know. Everybody know everybody you 
know. I can't speak for the municipalities in Atlanta, but 
in the rural areas . And if there was something wrong with 
the process of identifying one, I believe the state 
representative that's been there so long years ago would 
have discovered it. I'm a little skeptical about how it 


88 




550 


came about. We have a Republican administration there and 
all of a sudden there's something wrong with the 
identification, the way we cast our ballots. 

Now, I could have went along with it had they spoke 
about the absentee ballot. Now, that's the process that 
might possibly could be compromised, the absentee ballots. 
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or this lady to you all. You make your decision. Voter 
participation during election, of course, we do our best to 
transport people to the polls there. They vote for who 
they want. But we want to make sure they're not hindered 
by transportation. Laurens County remember is one of the 
largest, third largest county in the State of Georgia. 
It's a rural area and certainly we do need this Federal 
Voting Rights Act to be extended because without it you 
know and I know state rights will not work. It will not 
work. Let's not fool ourselves here. 

Thank you . 

MR. ROGERS; Thank you. 

SENATOR BROWN: At this time, we're almost at the end 
here if there are any members of the audience who have two 
or three minute statements that they would like to make we 
will entertain that at this point. 

MR. ROGERS: Thank you, sir. 

MR. ROGERS: Mr. Vaughn, I wanted to ask you a 
question if I may. And I almost feel like I'm in this 
devil's advocate role to some extent and I know I am to 
some extent, but I wanted to ask you about the -- when you 
all . got sort of duped into accepting that plan in 
particular you said you looked at essentially the 
percentage of the population. My guess is you all 
probably looked at the listings and the districts were 
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divided based upon race. You saw the racial components and 
said ooh, that looks good. But then when you looked at the 
voting numbers, you saw what is a reality frankly all over 
the United States and that is that despite the existence of 
this Act, the sad reality is that many of us as African 
Americans in particular do not vote, don't register to 
vote, and don't engage in the process of voting on election 
day. 

And as elected officials and certainly you know this 
Senator, our job is try to drive people out to vote. You 
try to get as many people as you can to show up to vote for 
you and there can be nothing more disconcerting to a person 
who's running for office, than to go to people, ask them 
for, their vote. They say amen, hallelujah, thank you 
Jesus. And half of them don't even bother to vote or show 
up to vote for you. That is a sad reality that also 
existed in terms of this Voting Rights Act and so I mention 
that in the context if you're looking at the map and then 
having been sort of duped into accepting it if you didn't 
look at the voting patterns . 

There are naysayers out there that would in effect say, 
listen, you had your shot. You wanted to act in a place 
that guarantees you the right to vote when you don ' t vote 
as a practical matter anyway, and I'm just very curious as 
a general matter what your response would be to that person 
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who articulates that point of view. Not that anybody voild 
necessarily do so. But I am curious as to what you know 
given the fact that - - 

DR. VAUGHN: They wouldn ' t necessarily , Mr. Rogers, 
they wouldn't necessarily do so. Yes. 

We changed our attitude. Before we would say to one 
like that if you don't vote, you have no complaints. We 
have a new slogan now that we use. We don't ask them to 
vote initially. We ask them will you help us to help us. 
And it disarms them and the first thing that, well, they 
say well, I don't have any way to vote, but will you 
register to vote. Oh, yeah. I'll help you do that. So the 
old way doesn't work anymore. It's the new way. You have 
to let that individual know that you're helping us to help 
us. And with that statement, I can make that same 
statement in a trailer park at the white community, will 
you help us to help us. And I can make it at the country 
club, will you help us to help us. 

SENATOR BROWN: Thank you. Mr. Sumblin. 

MR. SUMBLIN: Yes, sir. Well, good afternoon 
everyone. And let me just especially thank Senator Brown 
and his colleagues and the Black Caucus of the Legislative 
Body of Georgia, and this distinguished panel of 
facilitators from Washington or wherever you're from who 
are concerned about the national Voting Rights Act. 
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My name is Charles Sumblin and I'm here to give testimony 
on a report of discrimination in voting experienced by 
minority voters or impediment to elect candidates of our 
choice. As the past President of SCLC City of 
Wrightsville, Georgia and you've heard a little bit about 
Wrightsville, Georgia tonight. And Johnson County, and as 
past President of the NAACP of Johnson County, 
Wrightsville, Georgia, now as the Chief Information Officer 
of District One Voting Association under the leadership of 
Dr . Vaughn . 

I am vested with a wealth of experience and knowledge 
of various acts of racial discrimination that have existed 
over the years here in middle Georgia as it relates to the 
voting rights of minority citizens. For starters, a few 
years ago while serving as President of Johnson County 
SCLC, I qualified and ran for the Mayor of the City of 
Wrightsville, as a black candidate in the city that had 
experienced the last large scale civil rights demonstration 
in recent history. That's the one that the lawyer was 
talking about about the Klan and what happened. Well, I 
was one of those people there in 1982. I was one of the 
leaders on the front line that was beaten and jailed under 
the Sheriff Attaway over there because we were standing up 
for civil rights in Johnson County. Well, let me say this; 
I nearly became the target of large scale acts of racial 
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discrimination. The most critical of all was the 
unjustified and illegal use of the system of Absentee 
Voting that became the deciding factor in the most 
publicized runoff election in middle Georgia. I made the 
runoff in that election. 

The minority voter turnout and voter participation in 
that election was admirable but the illegal use of the 
absentee votes was rampant and widespread. A letter o f 
complaint from the Local Chapter of the SCLC and myself as 
a candidate did not result in any corrective action on the 
part of Election Division of the State of Georgia. As the 
Chief Information Officer for District One Voter 
Association, I am committing all of my interest and effort 
to the agenda of the Georgia Legislative Black Caucus and 
its stand against the injustices upon us by the remaining 
barriers that are before us as the result of the unfinished 
business of the 1965 Voter Rights Act. 

And I say in conclusion that we need to preserve not 
only the Act but the integrity of the Act. We need to 
extend the Act and we need to make sure that the Act is 
properly enforced. I am saddened by the fact that even now 
we live with the question of whether or not the Justice 
Department is going to embrace or endorse the newly passed 
legislation on voter reform in Georgia that requires all 
these different pieces of identification now in a state 
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that has 159 counties and 59 of those counties there's 
nowhere to go to get that ID made. So what I'm saying is 
that in closing is that we are facing very difficult times 
now. If Dr. King were living today, it is no doubt in my 
heart and my mind cause I marched with him that he would be 
organizing demonstrations and boycott all across the State 
of Georgia because of this injustice that has been put upon 
the people by the legislative body of the State of Georgia 
under the leadership of Sonny Perdue. It is despicable. 

It's unbelievable that they would try to undo all the hard 

■ 

work that that has gone into voter rights and just make a 
mockery of the lives of all those people that died for 
voter rights here in the State of Georgia and across this 
country by passing such a silly and ridiculous set of bills 
and laws. It's unbelievable and that's why we, it's not a 
matter of do we want to preserve or continue the Voters 
Right Act, we must in order to save the integrity of this 
nation and this state. 

Thank you very much. 

MR. DAVIDSON: Mr. Senator, I have some questions but 

you feel free to - - I believe Mr. Vaughn may have 
answered this question that I'm going to ask you, but I 
take it that the new voter id law would not have in any way 
prevented this absentee voting fraud that you referred to 
earlier, is that correct? if it were to occur now once that 
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voter ID law has gone into effect? 

DR. VAUGHN: Well, as a matter of fact, the issue of 

course on the absentee ballot, it was not even considered 
in the implementation of the new Voter Reform Act in the 
State of Georgia. We raised complaints back in back when 
I ran for Mayor of Wrightsville - - 

MR. DAVIDSON: When was that, sir? 

DR. VAUGHN: I believe it was '96 I believe. Yeah, 

it was '96 I believe. But we filed complaints with the 
State of Georgia, even the Justice Department. They came 
out and did an investigation and they concluded that yes, 
there are discrepancies in the law and its implementation. 
But we don't have anything to say it's illegal because the 
law itself is written so loosely, you know. 

But you know in other words what we're saying in the 
civil rights community is that that was news to me to 
question the integrity of a voter's honesty in identifying 
oneself at the poll. That has not been the problem. The 
problem has been the rampant misuse of the absentee ballots 
where a given candidate can go into the Registrar's Office 
and just grab a handful of absentee ballots and go back 
home and fill them out and turn them back in. 

MR. DAVIDSON: Do you still have in your files a copy 
of the complaint that you made in this regard? 

DR. VAUGHN: It'S with the SCLC Office in Johnson 
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1 

County and I could make it available for you. 

2 

MR. DAVIDSON: It would be very helpful if you could 

3 

send that. You can ask Mr. Greenbaum where to send it but 

4 

I'd like to get a copy of that if I could. 

5 

DR. VAUGHN: Okay. 

6 

MR. SDMBLIN Mr. Davidson? 

7 

MR. DAVIDSON: Yes, sir. 

8 

MR. SDMBLIN: To answer the question would this new 

9 

ID law have made a difference, no because it does not 

10 

address absentee ballots at all. So this new -- 

11 

MR. DAVIDSON: It will in effect would allow you to 

12 

vote absentee without identification? 

13 

MR. SDMBLIN: Yes. 

14 

DR. VADGHN: Oh, yes, absolutely. 

15 

MR. SDMBLIN: Yes. Yes. It was definitely. It's 

16 

out there . 

17 

DR. VAUGHN: Absolutely. 

18 

MR. SDMBLIN: So therefore we feel that there are 

19 

some, it appears and I've stated before the absentee 

20 

process, a possibility could be compromised but it was 

21 

never addressed in the new identification. You can 

22 

continue to vote absentee as business as usual. 

23 

MR. DAVIDSON: I want to make sure about this because 

24 

I'm a little confused about that. I want to make sure I 

25 

understand that. You were telling me that you can vote 


97 




559 


1 

absentee ballot in this state under this provision that is 

2 

proposed - - 

3 

MR. SDMBLIN: With no identification -- 

4 

MR . ROBERTS : -- without identification 

5 

for purposes of going to vote, physically going to 

6 

vote, live, as opposed to mailing in your ballot -- 

7 

MR. SDMBLIN: You need no identification. 

8 

MR. DAVIDSON: -- there's no requirement of 

9 

identification? 

10 

MR. SDMBLIN: None whatsoever, sir. 

11 

DR. VADGHN: That is correct. That is correct. 

12 

MR. DAVIDSON: Senator, I'm curious; is that accurate? 

13 

SENATOR BROWN: That is accurate. Not only can you 

14 

mail it in but you can fax it in and request an absentee 

15 

ballot and the ballot will be sent out to you. 

16 

MR. DAVIDSON: But it has to be sent to you as a 

17 

registered voter? 

18 

SENATOR BROWN: Yeah. 

19 

MR. DAVIDSON: So in other words, proof has already 

20 

been made that you are in fact a registered voter? 

21 

SENATOR BROWN; Yes. Right. The proof is that you are 

22 

a registered voter as you are listed on the voter rolls. 

23 

yes but there is no proof that you are in fact that 

24 

registered voter -- 

25 

MR. DAVIDSON: The one casting that ballot? 
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1 

SENATOR BROWN: -- who was casting that ballot. 

2 

MR. DAVIDSON: Oh, okay, but that problem -- help me 

3 

out here cause I'm trying to understand the difference -- 

4 

that problem is true virtually everywhere you have absentee 

5 

ballots. There's no guarantee that you send the absentee 

6 

ballot to my home and my son is also 18, the voting age. 

7 

He's a eligible voter. He's a registered voter. There's 

8 

no guarantee that I'm not filling out his ballot and 

9 

turning it in. As long as he's a registered voter in the 

10 

state, that can happen anytime anywhere. 

11 

SENATOR BROWN: Sure. 

12 

MR. DAVIDSON: Are you talking about something other 

13 

than what would normally occur? 

14 

SENATOR BROWN: No. No. We're not talking about 

15 

something that would normally occur, and as a matter of 

16 

fact, in Georgia, in order to, prior to this law, in order 

17 

to vote absentee, you had to give a reason. 

18 

MR. DAVIDSON: Oh, you did. 

19 

SENATOR BROWN: But now they've removed that provision 

20 

and just have - - 

21 

MR. DAVIDSON: And just have early voting? 

22 

SENATOR BROWN: -- early voting by absentee ballots. 

23 

As a matter of fact, they extended the period of time by 

24 

which you can vote absentee which is not entirely bad. 

25 

MR. DAVIDSON: Right. 
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1 

SENATOR BROWN: But the point about the ID issue is 

2 

that if you can accept the possibility of someone not being 

3 

legitimate with an absentee ballot, you certainly should be 

4 

able to accept someone in the rural district where a poll 

5 

worker is likely to know that person - - 

6 

MR. DAVIDSON: Oh, sure. 

7 

SENATOR BROWN: -- walking into the polls. 

8 

MR. DAVIDSON: And you don't have a practice in 

9 

Georgia whereby the poll worker can't attest to the 

10 

voracity or what word am I looking for? 

11 

MR. GREENBADM: Identity. 

12 

MR. DAVIDSON: Identity essentially of the person? 

13 

There is no process? You don't allow for that? 

14 

SENATOR BROWN: As long as the proposal that's now the 

15 

voter ID law does have a provision that you can go ahead 

16 

and vote but you will have 48 hours to go - - 

17 

you will have 48 hours to come back and present with a 

18 

photo ID. 

19 

MR. DAVIDSON: Sure of yourself. 

20 

SENATOR BROWN: If you're living in a rural Georgia 

21 

county, where you don't have the MVS office, it's not 

22 

likely you're going to be able to get back in 48 hours with 

23 

proof of an ID. 

24 

MR. SOMBLIN: Let me just say in conclusion -- 

25 

MR. DAVIDSON: Yes. 
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MR. SUMBLIN: -- cause I raised this concern back in 
the '90s. The question of absentee voting in Georgia is an 
area that the state has systematically stayed away from. 
I don't know why. I don't know why, but no one wants to 
deal with it and it is the greatest infringement on the 
rights of the voters that you can speak of in the body of 
politics. There's nothing any more serious. Nothing any 
more unjustified and abused as the absentee voting process 
in the State of Georgia. And they know it. They know it. 
But see, it's just something that everybody can benefit by 
who are already in office if they use it to their own 
advantage. And I really do wish that the Federal 
government at some point would take a strong look at the 
State of Georgia and its abuse of the absentee voting 
process. 

SENATOR BROWN: I think we're close to the end here. 
And again, I want to thank the Commission for coming here. 
I think you've gotten a good sense of where we are in 
Georgia in terms of some of the issues that we're concerned 
about. I'm going to encourage members of the panels as 
well as others to submit additional materials to you, some 
of which you've requested and some will be in addition to 
others that we're aware of. I am kind of encouraged by the 
fact that in Georgia, as I said earlier, resulting from the 
Voting Rights Act, we've had this tremendous increase in 
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African American and to some extent a few other minorities 
elected to office. We have expanded to that extent but I 
am also equally convinced that if we do not have the 
continuing protection of the Voting Rights Act, that we 
will see those gains eroded, if not immediately but 
certainly in very short order. 

We see much evidence of that in terms of the last 
redistricting process that we just engaged in, and 
historically Georgia has had some problems with the 
redistricting process but usually we try to resolve it at 
the time every ten years and exceptions to that have been 
that we've had some problems that were identified with the 
Department of Justice or some litigation. This last 
session of the legislature we saw redistricting at the 
Congressional level that was done for purely political 
reasons and when we look at the, not only the political 
aspect of it, but what happened in those non-majority 
African American districts, those districts that we have 
identified as influence districts, you will see that those 
districts, the influence of African Americans in those 
districts were ostensibly diminished. 

The Court has not been very clear about defining the 
influence districts and how they should be determined but 
we think if the Voting Rights Act remains in place, that we 
can eventually force that issue to some greater clarity and 
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that is again the results of some of the Congressional 
elections in Georgia where there was significant African 
American populations, we were able to have some gains not 
just in terms of African Americans but in electing the 
candidate of choice by African Americans . 

So that's a little aspect that we have to keep in mind 
here because one of the questions that was raised earlier 
had to do with whether there were African Americans who 
represented predominantly white districts and there are a 
few, but there are also some predominantly African American 
districts that are represented by whites. And they've had 
significant challenges from high caliber or high quality 
African American candidates but African Americans in those 
districts for whatever reasons have decided that they 
wanted to have representation that was not African Tvmerican 
and that is I think essentially what this whole thing is 
about is for people to have an opportunity to elect a 
candidate of their choice, no matter who that may be. 

And so that's why I think it's also important for us 
to keep that in focus as we move forward and retain the 
Voting Rights Act. 

MR. ROBERTS: You know. Senator, that's a good point 
actually that you just made there because it's fascinating 
to me. It can be articulated by others that essentially 
the Voting Rights Act is solely tailored to protect the 
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interests of only of minorities to the exclusion of whites. 
And I think another argument could arguably be made that 
that is that the entire culture benefits from the existence 
of this Act and which you just indicated there to the 
extent that you have majority black districts that in fact 
have whites who represent those districts in and of 
themselves . We have not heard - - 

SENATOR BROWN: I can give you another kind of 
antidotal facts that support the notion that the whole 
culture benefits. I represent I guess you'd call it a 
small city, rural district. Macon, Georgia is a city of 
about 90,000 to 100,000 people and I have all of that city 
in my district. I also represent Twiggs County and about 
two- thirds of Wilkinson County that are really rural areas 
and I guess somewhere in-between, I think it's Irwin County 
and an area over in Houston County. Almost at least on a 
monthly basis, I will, through the constituency service 
work with someone who is not African American and in many 
cases I will have that person say to me, you have been more 
responsive to me than my other representatives or 
legislatures have been in the past. I tend to, in other 
words, if you come in and you were having a problem that 
many would characterize as something that really is more of 
a property issue than a government issue, I'd give you just 
as much attention as I would someone who would come in with 
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a business interest, someone who was interested in trying 
to get some exemption, a tax exemption for a business, l 
would give just as much attention to that person who would 
come in and say, look I'm having a problem with the tax 
assessor with my property. I feel that I'm not being 
equally treated on this particular issue. And I've found 
that many white individuals will say to me that they've 
been trying to get through to their legislative white 
colleague of mine prior to that when they've never been 
able to do so; and that is what I mean by eventually as 
African Americans have more opportunity to serve and 
demonstrate the kind of constituency service that applies 
to everybody, then eventually we'll get to that point where 
there will be less of a consideration for race. But we're 
not there. We haven't had enough of a history and not of 
enough of experience with it in order for us to say that 
you know let bygones be bygones and let's start all over 
and cause everybody's now on an equal playing field. 
And I think we're years away from that being but it's 
coming as a result of the kinds of things that I just 
described. 

, MR. DAVIDSON: Senator, could I just say by way of 
thanking you for letting us down here that we are more than 
receptive for anything that you or people in the community 
want to send us by way of documentation, newspaper 
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clippings, official documents, anything in your files that 
go to the question of vote discrimination. We don't have 
to get it here today. 

SENATOR BROWN: Sure. 

MR. DAVIDSON: You can send it in to us. It will be 
put to use. 

SENATOR BROWN: Anybody else have any - - Thank you very 
much for this opportunity. 

(HEARING CONCLUDED) . 
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TRANSCRIPT OF PROCEEDINGS held on 
Thursday, August 4, 2005, beginning at 
9:55 a.m., at the J. W. Marriott Hotel, 

4040 Central Florida Parkway, Palazzo 
Salon F, Orlando, Florida, before Dawn R. 
Matter, Electronic Reporter and Notary 
Public, State of Florida at Large. 


MS. ARNWINE: Good morning. Good morning. We’re going to start. Please feel free 
to come to the front. We know people are going to have to come and go during the day. We’re 
aware of that. You should make yourself comfortable. Please grab a seat. We know that with 
the party last night, that it was going to delay our starting somewhat, but we know people will 
trickle in as the day proceeds. 

I wanted to start off by just thanking you all for coming. It’s a real pleasure for you to be 
here. There’s nothing, I think, right now in our country more important than the reauthorization 
of the Voting Rights Act, and this panel, this distinguished commission has started this very 
critical process of hearings throughout the country. 

Good morning, ladies and gentlemen. 1 am Barbara Amwine, Executive Director of 
Lawyers Committee for Civil Rights under Law. On the eve of the 40th anniversary of the 
Voting Rights Act, I want to start by thanking everybody for coming to visit, the Florida hearing 
of the National Commission on the Voting Rights Act. 

In particular, I want to extend a heartfelt thanks to the National Bar Association for 
hosting this hearing. I really think that’s outstanding. 

[Applause] 

MS. ARNWINE: I also want to thank the co-sponsors of the National Commission, 
including the Congressional Black Caucus Foundation, the Leadership Conference on Civil 
Rights, the National Coalition on Black Civic Participation, the Rainbow Push Coalition. 

I just did a radio interview with Reverend Jackson this morning on the march that’s going 
to be held on Saturday and Rook the Boat. It is this coordinated effort on behalf of the civil 
rights community that helps the National Commission to accomplish its task. 

We will introduce John Greenbaum who will introduce all of the commissioners, so I 
want you to please join me in recognizing these outstanding commissioners who have traveled 
already. This is the sixth hearing they have traveled all over the country and they have four more 
hearings to do and they are doing this unpaid. So please join me in thanking our distinguished 
and honorable commissioners. 

[Applause] 

MS. ARNWINE: I am always amazed everytime I come to the NBA to see our 
Congressmen and Congresswomen who join us, and I have been just delighted throughout this 
conference to have with us the presence of Congressman Bobby Scott of Virginia. 

[Applause] 

MS. ARNWINE; And testifying today is one of my favorite people, someone who I 
worked with for years in North Carolina, the Honorable Congressman G. K. Butterfield of North 
Carolina. 



571 


3 


[Applause] 

MS. ARNWINE: As I mentioned, this is the National Commission’s sixth hearing since 
it was formed in the beginning of 2005. Its mission is to identify the continuing problems of 
discrimination in voting as Congress begins to consider the re-authorization of the key provisions 
of the Voting Rights Act. The findings of the National Commission hearings, their intent and 
plan is to write a report primarily authored by Dr. Chandler Davidson. Dr. Davidson, please 
raise your hand so people will know you. 

[Applause] 

MS. ARNWINE: Dr. Davidson will Chair today’s hearing. This report will offer a 
comprehensive picture of the evidence uncovered through the hearing processes, as well as 
through studying the historic work of the Department of Justice and its voting rights enforcement 
responsibilities, cases filed by the files of individual voting rights attorneys like our distinguished 
guest commissioner, Fred Gray. 

[Applause] 

MS. ARNWINE: We notice that litigation has been done coast to coast for many years, 
and other relevant data that will help paint a complete picture of the role of the Voting Rights 
Act and how it is played in combating discrimination in voting during the past 40 years and how 
minority voters still depend on its protection to assure that everyone has equal access to the 
political process. And this report will be released in January 2006. The evidence we have 
collected so far is both hopeful and disheartening. 

During the Commission’s first hearing held in Montgomery, Alabama, during the 40th 
anniversary commemoration of Bloody Sunday, practitioners, advocates, educators, experts and 
citizens gave testimony about the all-too-familiar legacy of voting discrimination in the south. 

We heard from citizens who have been active for over 40 years in a struggle to guarantee 
that African-American citizens can exercise the right to vote free of intimidation, administrative 
obstacles, and deliberate manipulation of the electoral system. 

And, in fact, I remember one gentleman — hearing the testimony of one gentleman from 
that time who came to that hearing in Montgomery and testified about how he used to have to 
help with the literacy test for the people in his area. That is the legacy that weVe confronting. 

We also heard from practitioners who were instrumental in the development of the 
Voting Rights Act and its implementation on the past for 40 years. We heard from citizens and 
experts who gave anecdotal and statistically significant evidence that proves that the Voting 
Rights Act, particularly Section 5, one of the central provisions of the Voting Rights Act that 
must be reauthorized, has been responsible for providing a voice to a formerly voiceless 
community. 

Unfortunately, though, we also heard from advocates and citizens chronicling the 
continuing disparities in the voting experience between minority voters and other voters. Clearly 
work on the Voting Rights Act, while dramatic and powerful, is not completed, is not done. 

This continuing disparity was highlighted again in our subsequent hearing in Phoenix, 
Arizona, where the Commission held a second hearing. We examined the legacy of obstacles to 
the ballot box that voters in the southwest faced. We heard from leaders and activists from 
Indian country who told stories of a dreadful lack of resources, including language assistance and 
culturally sensitive poll workers in the polling places of our first Americans. 
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The Commission also took testimony from experts, academics, voting rights practitioners 
and others in the Latino community who told of how Section 203 in the Voting Rights Act, 
another of the provisions up for reauthorization which requires certain jurisdictions to provide 
multi-lingual assistance to voters, has allowed many American citizens who speak Spanish to 
participate in the process. 

Both of these groups told of the historic significance of the historical institutional 
discrimination in a process that is not set up for the demands of minority communities and 
illustrated that the Voting Rights Act has been central in addressing many of these concerns. But 
its work - its work, it’s critical work, once again, is not completed, is not done. 

During the northeast regional hearing held in New York City, we heard again from a 
diverse array of witnesses representing the African-American, Asian and Latino communities 
who discussed again how the lack of proper assistance at the polls have hampered the ability of 
minority voters to gain full access to the polls. 

We also heard about the difference that the Department of Justice objections under 
Section 5 in the application of needed resources at the polls can make and align minority voters 
full access to the electoral system. 

We heard of intimidation. We heard testimony regarding New Jersey where an Asian- 
American candidate was running for office and how these DJs got on public — I mean, got on 
radio and spoke about how these people were trying to take over and how good white Americans 
were losing their place in America. 

This is, once again, the attitudinal and the intimidation factors that are so critical to 
keeping minority voters from exercising their full rights. 

During the midwest regional hearings in Minneapolis, Minnesota, we heard about the 
new techniques used to disenfranchise minority voters such as deceptive flyers aimed at Afiican- 
American voters in Milwaukee and challenges used to intimidate Afncan-American voters in 
Ohio and American Indian voters in Minnesota. 

Two days ago - two days ago, this distinguished Commission held a hearing in 
Americus, Georgia. This hearing proved that powerful insights can be gained from an 
examination of the legacy of the Voting Rights Act in a region steep in the history that made the 
Voting Rights Act a reality. 

Today we will hear from policymakers, advocates, activists and attorneys and many 
others who will detail the role of discrimination in voting here in Florida and throughout the 
country. 

I look forward to hearing today’s testimony and adding it to the already impressive record 
of this August body. When we put together this impressive group of commissioners, we did so 
knowing that theirs was not an easy task. What we were asking them for was nothing short of 
assessing the continuing importance of arguably the most important piece of civil rights 
legislation that ever passed Congress. They have responded with distinction. 

1 am proud to see this process unfolding and to have the opportunity to work with such a 
distinguished group. I am delighted that we have our distinguished guest commissioners, none 
less than the outstanding President of the National Bar Association, Kim Keenan. 

[Applause] 
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MS. ARNWINE: As many of you will know -- will note that on Monday Kim Keenan 
filled the heart of Lawyers Committee by presenting us with a check for $10,000 which was 
absolutely outstanding. 

[Applause] 

MS. ARNWINE: I cannot begin to thank her enough, but I wanted everyone to know 
that that $10,000 will help to support the work of this Commission and the report of the 
Association and that we are so, so delighted. 

[Applause] 

MS. ARNWINE: The NBA is a powerful organization. Yes. You have vision and 
leadership and energy in your presidents. We can all make a difference. And this Commission 
and this joint hearing is yet another example of the kind of work that we can do, the kind of 
action that we could put into place as lawyers to transform our nation into guaranteed equal 
protection for our most distinguished citizens. 

1 will now turn this process over to the Commission’s director, the project director for the 
Voting Rights Project of the Lawyers Committee for Civil Rights Under Law, Jon Greenbaum. 

[Applause] 

MR. GREENBAUM: Thanks, everyone. Thanks, Barbara. Good morning, everybody. 

IN UNISON : Good morning. 

MR. GREENBAUM: I want to echo Barbara’s sentiments about the NBA. This is the 
second year that IVe been the Director of the Voting Rights Project for the Lawyers Committee 
and I can only say that the NBA has come through for us in the most amazing way. 

Not only have we gotten the financial support, but in addition to that, the NBA volunteers 
really were the backbone of our election protection program recruiting process last year and I 
really felt like this convention last year was almost a turning point for us in terms of being able 
to recruit the thousands of volunteers that we use for election protection. 

And the same is true in terms of today, the NBA agreeing to allow us to come in here and 
hold the joint hearing with it. Mavis Thompson did an incredible job of putting together panels. 

[Applause] 

MR. GREENBAUM: You’re going to see those panelists in this afternoon’s panel which 
was pretty much put together by Mavis. And Kim’s leadership has been amazing. She spent a 
lot of time with us last year with the election protection and, you know, in addition to having a 
law practice, we’re very appreciative. 

And now I want to introduce — the Chair of the Commission, Bill Lann Lee, would love 
to be here with us today, but he’s decided to brave the jungles of Peru instead and that’s why he’s 
not here. In his stead, presiding today is going to be Chandler Davidson who is going to talk in a 
little bit more specifics about what the Commission does, what the provisions of the Voting 
Rights Act that are scheduled for re-authorization and how the Commission’s work folds into 
that. 

Chandler is - he’s a retired professor of sociology at Rice University where he was a 
Radislaw Zanoff professor. He was the former chair of the sociology department and he is, in 
our view, the leading academic in the field of voting rights. 

Chandler co-edited what’s often thought of to be the seminal work on voting rights in the 
last two decades. Quiet Revolution in the South, and in addition to that. Chandler has been a text 
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expert in several cases going back all the way to the 70s in voting rights, and he also testified 
before Congress in the 1982 reauthorization. Chandler Davidson. 

[Applause] 

CHAIRMAN DAVIDSON: Thank you, Jon. Good morning. 

IN UNISON : Good morning. 

CHAIRMAN DAVIDSON: On behalf of the National Commission on the Voting Rights 
Act, I welcome you today to the sixth of ten public hearings that the Commission will be 
conducting. This regional hearing will look at the state of voting discrimination in two states, 
Florida and North Carolina, and it will hear from NBA practitioners around the country who 
have worked on behalf of minority voters. 

Today’s testimony will examine the experience primarily of African-American and 
Latino voters in Florida, Georgia, Louisiana, Mississippi, North Carolina, Ohio and Texas. 

The Voting Rights Act was signed into law in 1965 by President Lyndon Johnson in 
response to voting discrimination encountered by African- Americans in the south. 

When Congress reauthorized the Voting Rights Act in 1975, it made specific findings 
that the use of English-only elections and other devices effectively barred minority language 
citizens from participating in the electoral process. 

In response. Congress expanded the Act to account for discrimination against such 
citizens by enacting the Minority Language Assistance Provision found in Section 203. 

The right to vote of African-Americans and other minorities is guaranteed by the 15 th 
Amendment and this right is permanent. Further, permanent provisions of the Voting Rights Act 
ban literacy tests and poll taxes, outlaw voter intimidation, authorize federal monitors and 
observers and create various mechanisms to protect the voting rights of racial and language 
minorities. 

However, several temporary provisions of the Voting Rights Act will expire in 2007 
unless theyVe reauthorized by Congress. In particular. Section 5 of the Act requires certain 
states, counties and townships with a history of discrimination against minority voters to obtain 
approval or pre-clearance from the United States Department of Justice or the U.S. District Court 
in Washington, D.C. before making any voting changes. 

These changes include, for example, redistricting, adoption of new methods of election 
and polling place changes. 

Jurisdictions covered by Section 5 must prove that the changes do not have the purpose 
or effect of denying or abridging the right to vote on account of race, color or membership in a 
language minority. In Florida five counties are covered by Section 5: Collier, Hardy, Hendry, 
Hillsborough and Monroe Counties. 

Second, Section 203 of the Act requires that language assistance be provided in 
communities with a significant number of voting-age citizens who have limited English 
proficiency. Four language groups are covered by Section 203: American Indians, Asian- 
Americans, Alaskan Natives and Latinos. 

Covered jurisdictions must provide language assistance at all stages of the electoral 
process. As of 2002, a total of 466 local jurisdictions across 3 1 states were covered by these 
provisions. Ten of Florida’s counties are subject to Section 203 requirements. 
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Third, Sections 6B, 7, 8, 9, and 13A of the Act authorize the Attorney General to appoint 
a federal examiner to jurisdictions covered by Section 5’s pre-clearance provisions on good 
cause, or to send a federal observer to any jrmsdiction where a federal examiner has been 
assigned. 

Since 1966, 25,000 federal observers have been deployed in approximately 1,000 
elections. 

Let me say a few words now about the folks on this dies. The Lawyers Committee for 
Civil Rights Under Law acting on behalf of the civil rights community has created this non- 
partisan National Commission on the Voting Rights Act to examine discrimination in voting 
since 1982. 

The Commission is composed of eight persons, including voting rights advocates, 
academics, former elected officials and civil rights leaders who represent the diversity that is 
such an important part of our nation. 

The Honorary Chair of the Commission is the Honorable Charles Mathias, former 
Republican Senator from Maryland. The Chair is Bill Lann Lee, former Assistant Attorney 
General for Civil Rights who is, as was said, in Peru right now. 

The other National Commissioners are the Honorable John Buchanan, former 
Congressman from Alabama; Dolores Huerta, co-founder of the United Farm Workers of 
America; Elsie Meeks, first Native American member of the U.S. Commission on Civil Rights; 
Charles Ogletree, Harvard law professor and civil rights advocate, and the Honorable Joe 
Rogers, former Republican Lieutenant Governor of Colorado. 

In addition to myself. Commissioners Buchanan and Rogers are present today. We are 
also very fortunate to have as guest commissioners, Kim Keenan, President of the National Bar 
Association, and Fred Gray, a senior partner at Gray, Langford, Sapp, McGowan, Gray & 
Nathanson. 

The Commission has two primary tasks. First to conduct regional hearings such as this 
one across the country to gather testimony relating to voting rights, and as Barbara said, to write 
a comprehensive report detailing the existence of discrimination in voting since 1982, the last 
time there was a comprehensive reauthorization of the temporary features of the Voting Rights 
Act. The report which will be released in January 2006 will be used to educate the public and 
policymakers about the record of racial discrimination in voting. 

There will be three panels of speakers today. The first two panels will be composed of 
members of Congress, leading voting rights practitioners, and members of the community who 
have been active in voting rights issues. Each panelist will provide a five-to-ten minute 
presentation. 

After all of the members of a panel have spoken, the Commission will address questions 
to the panelists. Because of time constraints, I urge panelists to stay within their time limits. If 
they do not, I may, in the gentlest and most encouraging way possible, ask them to hurry along. 

We encourage members of the public who are here today to share their voting rights 
experiences in our third and final panel. If you would like to participate in that panel, please 
speak with a staff member in the back. If you would like to share your testimony, but cannot 
stay, please see one of the staff members in the back who will take your statement so it can be 
included in the record. 
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I will now introduce each of the commissioners present who will make a short opening 
statement. First, Commissioner John Buchanan on my left, is a Baptist minister who has served 
churches in Alabama, Tennessee, Virginia, and Washington, D.C. Commissioner Buchanan also 
represented Birmingham, Alabama, in Congress for 16 years. While in Congress, he was 
instrumental in the passage of Title IX, and also was a strong proponent of full voting 
representation in Congress for the District of Columbia. 

After leaving Congress, he chaired the Civil Liberties Organization, People for 
the American Way. 

Congressman, do you care to say a few words? 

CONGRESSMAN BUCHANAN: Thank you, Mr. Chairman. As the Chairman 
has just said, 1 am a white, southern Republican who used to represent Birmingham, 
Alabama in the Congress. It might make you wonder, what in the world I’m doing sitting 
here. 1 will tell you. 

1 had just turned 2 1 and I just graduated from college. I went down to the 
courthouse, Jefferson County Courthouse in Birmingham to register to vote. When I 
walked into the room, 1 saw a group of black Americans sitting around a table all pouring 
over a thick tome. And 1 picked up a copy and began to read it, and to my dismay, 1 
found that I’d need a Master’s degree in political science and history and Lord knows 
what else to be able to pass a test on that tome. 

I walked up to the registrar and I said: Sir, 1 just graduated from college and I 
can’t even answer or pass this literacy test. 

He said: Who was the first president of the United States? 

I said: George Washington. 

He said: You just passed the test. 

That’s how it was. I didn’t know whether to walk out or register, but I decided it 
would not help anybody for me not to register, so I did, 

I told that story when we were trying to reauthorize the Voting Rights Act in 1982 
and I was speaking on a radio hookup statewide and afterward the people called in. 

And one fellow called in and said: Well, you just proved we shouldn’t have elected you 
to Congress or paid any attention to you because you just admitted you can’t pass a literacy test. 

I have a friend whose name is George Hughes, a lawyer and a civil rights advocate, who 
said something that I believe is worth listening to. He said: What we’re trying to do in the 
United States in the Civil Rights Movement is to make the promises on paper of the Constitution, 
the Bill of Rights and the Declaration of Independence realities in the world for all Americans, 

In 1965 — 1 left out that I’m a slow learner. I didn’t like this bill that was written. I was in 
Birmingham, Alabama, as a freshman the first month I was in office and 
I co-sponsored with Gerry Ford, the minority leader, a version that would have made everything 
national, no double standard, tough provisions that would not have done what Sections 4 and 5 
do. I want to tell you here today we were wrong in that version and the version as passed was 
right for the historic circumstances. 

[Applause] 
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CONGRESSMAN BUCHANAN: And our job is to determine now from these hearings 
and these witnesses what is needed in this historic circumstance to continue to fulfill that 
proposition that George Hughes talked about. 

If there’s anything that a democracy, the world’s greatest as we believe, owes its people, it 
is the right of all Americans to vote in free and fair elections. And we need to establish in these 
records whether or not that is happening and whether we need the provisions about to expire in 
2007 to make sure it keeps to happening in the years ahead. 

Thank you, Mr. Chairman. I apologize if I run over my time. 

[Applause] 

CHAIRMAN DAVIDSON; Thank you. Congressman. 

Commissioner Joe Rogers completed his term as the Lieutenant Governor of Colorado in 
2003 where he held the distinction of serving as America’s youngest lieutenant governor and 
only the fourth African- American in U.S. history ever to hold the position. 

He served as founding chairman of the Republican Lieutenant Governors Association and 
served on the Executive Committee of the National Conference of Lieutenant Governors. Mr. 
Rogers created the acclaimed; I Keep the Dream Alive program in dedication of the memory 
and legacy of Martin Luther King, Jr. and the leaders of the Civil Rights Movement. 

Governor Rogers. 

MR. ROGERS: Absolutely. Thank you. Chandler. Thank you so much. You all doing 
all right this morning? I understand you all partied a little bit last night so I understand there 
may be a little straggling. 

I was bragging last night at dinner about how I was going to join you all at that party and 
1 went to the room, hit the remote control and just went right to sleep. I don’t know what 
happened. But it’s a delight to be with you all here today. It really is. And I’m honored to join, 
obviously, the National Bar Association and Kim to be with you all here today. 

WeVe here to get a census as clearly as has been articulated about the substance of 
testimony related to voting in the United States. There is no doubt without hesitation that Ita 
honored to be here on this distinguished panel; in particular, to be here with Fred Gray. 

You all know Fred and there’s going to be a wonderful event that’s going to take place a 
little bit later here today, and you all know that Fred was so key in the context of the movement 
and working closely obviously with Martin Luther King, Jr. and so many key people throughout 
the movement, representing Rosa Parks and frankly, all of the great things that he has done 
throughout the years that helped to lead to opportunities for so many of you all who are here 
today, and certainly in terms of my election to serve the people of Colorado. 

Now, I know when you all hear that 1 was elected to serve the people of Colorado in 
particular, you all might say: Well, wait a minute, Joe. You were Lieutenant Governor of 
Colorado. We didnf know there were black folk in Colorado. 

I know that some of you all might say so. Believe it or not, there are. And you all may 
know there’s a unique history to the western part of the United States. You all might know this, 
one out of every three cowboys in the United States was an African-American. 

In the particulars, people left the south, in particular, and headed to places like California 
and otherwise Colorado was a stopping point along the way. 
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So my family has a long history in terms of the west and I’m deeply honored to be here 
with you today and to hear this critical testimony related to voting in the United States. 

[Applause] 

CHAIRMAN DAVIDSON: Commissioner Kim Keenan is the President of the National 
Bar Association, which is hosting its 80th Annual Convention here this week, in case you weren’t 
aware of that fact. Ms. Keenan is a senior trial attorney at Olender & Associates and has settled 
and won malpractice cases for sums up to $10 million. 

Ms. Keenan is the former President of the Washington Bar Association and former 
President of the Trial Lawyers Association of Metropolitan Washington, D.C. President Keenan. 

MS. KEENAN: Thank you. Well, on behalf of the National Bar Association, I am 
extraordinarily proud to be able to say that we were able to host the Florida Hearing of the 
National Commission on the Voting Rights Act. 

This year our theme has been building on the legacy equalizing justice for all. And as we 
all know, nothing has gone further to equalizing Justice for all than the Voting Rights Act. But 
all too few people understand that the Voting Rights Act was bom out of Bloody Sunday. And 
people died before people realized that this was such a fundamental right. 

So when we think about the reality that we’re living every day, we have to remember that 
while it’s not Bloody Sunday any more, we still live in a country where we all think of the 
Voting Rights Act as one person, one vote, with the goal of making as many Americans as 
possible have the opportunity if they’re eligible to simply be able to vote. 

And as a person of color, as a lawyer, as a woman, as an American citizen, I want to 
make sure that we have done everything as a Bar Association to make that a reality because it is 
a fundamental American right to be able to vote. 

When you think of America and you think of something uniquely American, you think of 
each person having the right to vote. It is very important that we get this right because people 
are watching us all around the world. And when we export our democracy to others, when we 
give people constitutional rights to one person, one vote, they’re looking at us and theyVe saying: 
Well, if youVe a person of color, you may be told the wrong date to vote; if youVe a person of 
color, your machines may not work; if youVe a person who speaks a different language, you may 
not be given the information that you need in the language that you speak even though you, too, 
are an American. 

People are watching us. We have to get it right. We have to get it right because we know 
the American that we can be. Thank you. 

[Applause] 

CHAIRMAN DAVIDSON: Commissioner Fred Gray is a senior partner, as I said, at 
Gray, Langford, Sapp, McGowan, Gray & Nathanson in Alabama. His legal career spans over 
50 years beginning with his representation of Mrs. Rosa Parks in the Montgomery bus boycott, 
and his position as Dr. Martin Luther King, Jr.’s first civil rights attorney. 

Mr. Rogers filed suits that resulted in the integration of all of Alabama state colleges and 
universities, and the vast majority of Alabama’s elementary and secondary schools. Mr. Gray 
also served in the Alabama legislature and as a former National Bar Association president. Mr. 
Gray. 


MR. GRAY : Thank you. 
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[Applause] 

MR. GRAY: Thank you, Mr. Chairman, and fellow commissioners, ladies and 
gentlemen. Let me first acknowledge the presence of my law partner, Ernestine Sapp, who is 
here. 

[Applause] 

MR. GRAY : She helped to make it possible for me to be here and to do the things that I 
do and I appreciate Ernestine being here. She’s an outstanding lawyer in her own right and 
served as the Alabama State Bar Association representative to the House of Delegates of ABA, a 
position to which she was appointed and later ran and was elected, so let’s give Eamestine a 
hand. 

[Applause] 

MR. GRAY: I was bom in Montgomery, Alabama, and now live in Tuskegee. We have 
officers in both of those cities and for the past 50 years, I have practiced law in and around 
Central Alabama. I’m not going to be a national lawyer. I’m an Alabama lawyer. And most of 
that practice, or a substantial part of it, has been devoted to civil rights. 

I’m honored and humbled by the National Committee on the Voting Rights Act to serve 
as one of your guest commissioners today. Having been just recently appointed, you may 
consider me as a young kid on the block. I’m honored that I happen to be sitting next to John 
Buchanan, who I have heard about and read about for many years but have not had the privilege 
of personally meeting him. 

As an Alabamian, and as one of the architects who plaimed and assisted in initiating the 
Civil Rights Movement as it evolved from Montgomery in ’55, and even before - and even 
before December 1st, I bring to this Commission a different perspective than the other 
commissioners. 

And it may take me a little longer to let you understand my perspective because I think 
it’s relevant as to why we need to extend the Voting Rights Act. 

IVn a lawyer today because when I was a junior at Alabama State College for Negroes - 
and that’s what the name of it was in 1947 in December when I enrolled - as the historic black 
institution that's still in Montgomery, I lived on one side of town, the west side. Alabama State 
was on the east. I worked with a newspaper and we had a real problem even then in ’47 of 
having unfairness on the buses in our city, so it was a very soul item. 

Out there with everything Alabama at that time was completely segregated and I made a 
secret commitment that I kept secret for some years; that is, I was going to leave Alabama, go to 
law school — couldn’t go to the University of Alabama because of my grades - return to 
Alabama, pass the Bar exam and destroy everything segregated I could find. 

[Applause] 

MR. GRAY: Now, for a young Alabamian in Montgomery from the ghettos, that was 
almost tmthinkable. But I love Alabama. I went to Western Reserve University, now Case 
Western in Cleveland, emolled in September of ’5 1 , graduated in three years. 

And there’s a judge sitting back there from Cleveland who was a senior in the class at 
Case Western or Western Reserve then when I was a freshman. And so was her husband. They 
weren’t married then. But he tells the story, I was just a little boy miming around and none of 
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them thought I had any chance of being much of anything. But there’s someone who is back 
there and we’re happy to have her with us today, too. 

[Applause] 

MR. GRAY : When I finished Reserve in June of ’54, out of an overabundance of 
caution, I stopped by Columbus and took the Ohio Bar examination and in July I took - I mean, 

I took the Alabama Bar in July, and was licensed to practice in both of those states in August and 
September, respectively. And Since September 8th of ’54, 1 continuously have practiced in 
Alabama. 

Now, my first case - and I was then ready to go back to Alabama to begin doing what I 
had planned, and there were many people who were -- belonged to the Civil Rights Movement 
who got caught up in it, who were there. They happened to have been at a certain place at a 
certain time and because of that, they became involved. 

But my involvement in civil rights was planned and I began to execute that plan once I 
got back. 

And while all of you know about the Rosa Parks case and Dr. King and about Bloody 
Monday, most of you don't know about Claudia Carvin. Claudia Carvin was a 1 5-year-old 
Afiican- American girl that I represented nine months before I represented Rosa Parks, so on 
March the 3rd, 1955, she was arrested under very similar circumstances and we came to her 
rescue. 

We were talked out of receding at that time. But she was a model of courage to Mrs. 
Parks and to Joann Robinson and to myself. And Rosa Parks was a personal friend of mine. She 
lived about three blocks from the church that I attended. She worked a block-and-a-half from 
my law office. 

She sometimes served as a part-time secretary to me. And we would have lunch every 
day. And I had lunch with her on December 1 st, 1955, and probably was the last person who had 
a conversation with her before the arrest on that afternoon, even though at the time of her arrest, I 
wasn't even in town. 

But I said that to you to let you know that there were things going on in Montgomery. 

But I realized that long before Rosa Parks and long before Bloody Sunday, there were 
African- Americans in Macon County, Alabama, Tuskegee, who were highly educated. Some 
had two or more degrees but they couldn’t become voters and they started filing lawsuits as early 
as 1945 and then later, even before even the Civil Rights Act was passed, were able to get the 
federal government to file some cases involving voter registration in Alabama at that time. 

So this question of voter registration and what we’re doing in Tuskegee now is in order to 
preserve some of this history and let people know about because most people don't know about it 
- and they donf know about it because the folks involved were either at Tuskegee Institute, now 
Tuskegee University, who were getting annual appropriation from the legislature and if word got 
out, they would no longer have received it, or they worked at the VA Hospital which was then 
completely segregated and operated by Afncan- Americans. 

So we had a background and even before the Voting Rights Act of '65, the first Civil 
Rights Act in 1957, it was persons - and I testified before the committee when they were - 
when the bill was in the planning, and it was people from Tuskegee and from Macon County 
who really laid the foundation to show in documents what had happened in Alabama. 
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So, let me answer them and say if you want to know then what goes on and then later on 
you find out that in addition to voting registration, we had the privilege of filing suits in the 
healthcare field, you name it. During the last 50 years if it’s something dealing with 
discrimination in Alabama, we had something to do with it. And all of it was a part of 
eradicating the effect of discrimination, really eradicating segregation. 

The question you raised is: Commissioner, what in the world does all that have to do 
with the Voting Rights Act extension? It has everything to do with it. And 111 tell you why it 
has everything to do with it. It shows that we cannot rely upon — Alabama I know about. These 
other states I read about. We cannot rely upon the power structure of the State of Alabama to 
protect the rights of Afiican- Americans. They never have. There should have been no need for 
it in the first place once the 15th Amendment was adopted, but we cannot depend upon that. 

So then if we’re going to leave it up to the State of Alabama to decide and, you know, the 
Act that’s helped us so much, and I was the one when they were beaten back on Bloody Sunday, 

I was called and went to Selma that night. 

And in less than 24 hours, we filed a case of Jose Williams vs. George Wallace to make 
them protect the individuals. 

So then what Iln saying to you, as a result of these provisions of the Act, when I served 
in the Alabama Legislature with Tom Reed from 1 970 to 1 974, 1 was the first Afiican- American 
to serve in the Alabama legislature since reconstruction. WeVe come a long way. 

We now have in Alabama more black elected officials than any other state in the nation. 

[Applause] 

MR. GRAY: And our legislature reflects the composition of the population of our state. 
We have Afncan-Americans who head the finance committee in both the House and the Senate 
in Alabama. 

And the only reason we have that is because of the Voting Rights Act they have now 
pending and it was just filed a few weeks ago by some Republicans in Alabama, as you probably 
know, to get the redistrict in the legislature. The whole purpose of it is to get some of those 
black votes out. 

So I’m saying to you, if we don’t have an extension of the Voting Rights Act, then we are 
at the mercy and we’re going backwards and not forward and I certainly think that that needs to 
be extended. And I apologize to Mr. Chairman for taking this extra time. Thank you. 

[Applause] 

CHAIRMAN DAVIDSON: Thank you, Mr. Gray. Apology more than accepted. 

The National Commission thanks the National Bar Association for hosting this hearing in 
such a wonderful setting and for all of its support. We also thank Bingham, McCutcheon for the 
excellent work of its associates in preparing the report for this hearing. 

We’re now ready to hear the first panel and if those panelists will come and take their 
seats, I’d appreciate it very much. That includes Debo Adegbile, Honorable G. K. Butterfield - 
is that Marytza, Marytza Sanz? 

MS. SANZ: Marytza. 

CHAIRMAN DAVIDSON: Marytza Sanz and Courtenay Strickland, if IVn pronouncing 
that correctly, and Regine Monestime. 
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Let me introduce the panelists, Debo P. Adegbile is the Associate Director of Litigation 
at the NAACP Legal Defense Fund, Legal Defense and Educational Fund, Inc. Bertie works for 
the Director of Litigation to oversee the organization’s legal program while remaining actively 
engaged in voting rights litigation and advocaey. 

Mr. Adegbile ’s voting rights experience with LDF encompasses constitutional cases and 
actions arising out of the Voting Rights Act and other federal and state statutes. 

Recently he served as lead counsel for African-American Intervenors, the Louisiana 
House of Representatives versus Ashcroft, et al. The litigation resulted in the settlement through 
which Louisiana withdrew a redistricting plan that would have diminished the voting strength of 
its African-American citizens and adopted a plan that preserves their voting strength. 

Congressman G.K. Butterfield represents the First District of North Carolina in the U.S. 
House of Representatives, the eastern part of the state, he tells me. He currently serves as a 
member of the House Committee on Agriculture and the House Armed Services Committee. 

In addition, Butterfield also served on the prestigious Democratic Steering and Policy 
Committee, Prior to running for Congress, he served as a resident Superior Court Judge for 1 2 
years before being appointed to the Supreme Court of North Carolina by then Governor Michael 
Easley. 

Butterfield is a past president of the North Carolina Association of Black Lawyers and 
has filed several successful voting rights lawsuits that resulted in the election of black elected 
officials in eastern North Carolina. 

Regine Monestime currently heads her own law firm, focusing on appellate and real 
estate law. Prior to this, she served as an Assistant Attorney General in the Criminal Appeals 
Division before the Eleventh Judicial Circuit, Third District Court of Appeals, the Florida 
Supreme Court, and the United States District Court for over two years. Ms. Monestime then 
joined the City of Miami’s attorney’s office where she was chief appellate counsel in the 
litigation division. 

For the past five years she has been a core member of the Haitian Lawyers Association 
serving in numerous capacities and is currently the immediate past president of the association. 
She has volunteered in local, state and national elections to ensure that voting rights, particularly 
those of in the Haitian-American community in South Florida, are preserved. 

Marytza Sanz is a President and CEO of Latino Leadership located in Orlando, Florida. 
Latino Leadership is a non-profit, non-partisan, community-based organization working to 
guarantee the welfare of children by pursuing the development of a strong, vibrant Hispanic 
community for Central Florida through leadership development and empowerment, education 
advancement and economic community development. 

Courtenay Strickland is the Director of the Voting Rights Project of the American Civil 
Liberties Union of Florida. She is responsible for coordinating the Florida ACLU’s legal, 
legislative, and grass roots efforts on a number of election reform issues. In 2001, she 
co-founded the Miami-Dade Election Reform Coalition, a leading advocate of progressive voting 
practices, particularly with regard to voting machine technology. 

In addition, Ms. Strickland is the primary organizer of the ACLU’s campaign to restore 
the voting and civil rights of its 600,000-plus citizens of Florida who have lost their rights due to 
a past felony conviction. 
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In that capacity, she founded the Florida Rights Restoration Coalition, a statewide group 
of nearly 40 local, state and national organizations dedicated to bringing an end to Florida’s 
unjust voting ban through a state constitutional amendment. 

What I’m going to do is to ask each of the panelists to give their statement and then after 
all of the panelists have spoken, the Commissioners will have a chance to pose questions. 

So why don’t we begin with Congressman Butterfield. 

CONGRESSMAN BUTTERFIELD: Thank you very much, Mr. Chairman, and the other 
Commissioners. Thank you for inviting me to share in this program this morning and to talk 
about the extension of the Voting Rights Act. 

First, let me bring greetings to you from the 43 men and women who comprise the 
Congressional Black Caucus. I want you to know that we’re unanimous in our support of the 
extension of Section 5 of the Voting Rights Act and so I start by bringing greetings to you from 
the Congressional Black Caucus. 

[Applause] 

CONGRESSMAN BUTTERFIELD: Thank you. It is good to be at this program today 
with my colleague, Bobby Scott, from Virginia. Bobby serves on the Judiciary Committee along 
with three other CBC members, Maxine Waters, John Conyers , also serve on the Judiciary 
Committee there in the House of Representatives. 

I represent the First Congressional District of North Carolina. The First District is the 
1 5th poorest district in the nation and weVe located in northeastern North Carolina. 

When the Voting Rights Act was enacted in 1 965, we had virtually no black elected 
officials in my Congressional district. Today, Dn happy to report to you that we now have 261 
Affican- Americans serving in public office in my Congressional district alone. That includes 
five members of the general assembly, 1 4 judges, 5 1 county commissioners, some 80 or 90 
municipal officials, 18 mayors, four sheriffs, three registered CBs [ph], two or three clerks of 
court. We have 261 black officials serving in my district and so we Ve come a long way since 
1965. But this change did not come without a price. Most of this progress that we have 
benefitted from in northeastern North Carolina has resulted from voting rights litigation. 

When I came out of law school, I had the same passion that Fred Gray had when he 
returned back to his home community. I had the strong desire to challenge the system and to 
improve electoral opportunities in my community. And so then when I went back to my home 
community, the first thing we recognized was that we had 23 miles of unpaved streets in the 
black community, one-half of a mile of unpaved streets in the white community. 

My law firm did not have the financial ability to bring a lawsuit to challenge the unpaved 
streets and so we brought in the Lawyers Committee for Civil Rights Under Law and they filed 
the lawsuits and every street in my home community was paved within two years. 

And so as I make my comments today, I just want to give kudos to this great organization 
because, but for this organization, it would not have happened. 

[Applause] 

CONGRESSMAN BUTTERFIELD: And then after we challenged the unpaved streets, 
we next were interested to challenge the system of election for county commissioners, the city 
council and the board of education. We knew about the Voting Rights Act, but we did not have 
a full appreciation of how to utilize the Voting Rights Act and to make change happen. 
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And so we called in the NAACP Legal Defense Fund and Julius Chambers and others 
came to our rescue and came in and provided much needed resources. 

And we filed a lawsuit against the county challenging at-large elections and in so doing, 
we discovered that there had been three changes in election procedures that had not been pre- 
cleared by the Justice Department. And so not only did we file a Section 2 claim, but we also 
asserted a Section 5 claim. 

And because of the far-reaching effects of Section 5, we were able to stop the elections of 
the county commissioners and the Justice Department came in and objected to the changes that 
pre-dated our lawsuit and because of that, we were able to win the lawsuit and now we have 
three AfHcan-Americans on that board out of seven. The chairman is also an Afiican-American. 

And so we have come a long ways in the evolution of voting rights in eastern North 
Carolina. But 1 want you to know and I want you to understand that there continues to be great 
resentment among the white power structure in eastern North Carolina to the Voting Rights Act. 

And 1 can assure you that if Section 5 is not extended, there will be a rush to change 
district elections back to at-large election systems. And so it is vitally important that we 
maintain and enhance Section 5 in every way that we can. 

I know that Congress is going to be looking at evidence from 1982 forward, but 1 suggest 
that you cannot evaluate whether or not we need to continue Section 5 without looking at the 
period from 1 899, which is when George White was in Congress. And incidentally, I represent 
the same district that George White represented at the turn of the century. 

You cannot look at contemporary evidence without looking at the historical evidence. 

And from 1899 all the way down through the years to 1982, there was pervasive discrimination 
in voting in my Congressional district; not only my district, but throughout the State of North 
Carolina. 

To give you an example: My father was elected as the fourth black elected official in 
North Carolina in 1953, the first in eastern North Carolina. How did it happen? He was a 
community activist. He was a dentist by profession. How did it happen? 

Well, we had district elections in my home town in 1953 and they got busy and registered 
large numbers of African-Americans to vote in Ward 3, and he ran in 1953 and it was a tie vote 
and his name was selected from a hat and he was declared the winner. 

Prior to the next election, my family was on vacation in New York, and while we were 
away, the city council called an emergency meeting and changed - Fred knows what Ita about 
to say - from district elections to at-large elections. And so at the next election he was defeated. 
Had we had a Section 5, that would not have happened. 

And so 1 say all of that to say that if we eliminate Section 5, you will begin to see a mass 
movement to revert to at-large elections in the south. And at-large elections would, I suppose, be 
fine if we did not have racially-polarized voting. 

But racially-polarized voting continues to be a very, very serious problem in the rural 
south. And so I want to thank you very much for the work that you’re doing. I want to help you 
make a record for the extension of Section 5 because it is certainly needed. I will be delighted to 
answer any questions that you have. 

I was in the Senate gallery in 1982 when this great debate was taking place and I saw my 
senator from my home state. Senator Jesse Helms, and the other Senator, John East. I saw them 
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on the Senate floor doing everything within their power to keep this Act from being extended 
and to keep Section 2 from being amended to a result standard. 

I saw that. I saw it personally and I know that there is a willingness and a desire on the 
part of local officials to revert to at-large elections if we just give them that opportunity. WeVe 
come a long ways in North Carolina. 261 black elected officials in one district is a phenomenal 
story and we’re going to be celebrating that on August the 20th. 

WeVe going to have the Voting Rights Act celebration and John Lewis is going to be our 
keynote speaker and weVe ready to celebrate this progress, but we have a long ways to go. And 
we have 25 African-Americans serving in our general assembly. We have 53 judges in North 
Carolina. 

When 1 was in law school 30 years ago, we had none. Today we have 53 African- 
American judges serving in our state. None on the State Supreme Court, I might say. We have 
an all Republican State Supreme Court except for one, and it’s an all-white Supreme Court. 

WeVe going to work on that, but we have judges at all levels of government. 

So thank you. Thank you very much for the work that you’re doing. 1 look forward to 
working with you as we work to extend the Voting Rights Act. 

[Applause] 

CHAIRMAN DAVIDSON: Thank you. Congressman. 

Ms. Sanz. 

MS. SANZ: Good morning to the Chairman and all the Commissioners. I am honored. I 
am honored to be here with all of you and I am going to be talking from my heart. 

I am a resident of this community for 19 years. I moved from San Juan, Puerto Rico. 

And I came to a country that elections were supposed to be easy and very fair for all. I come 
from a country that our main board is politics, elections. Everybody goes out and votes. We 
have our stores closed. Everything is stopped in the island for everybody to be able to go and 
vote beeause they understand the importance of that. 

When I moved here, I started out as a community activist registering people to vote 
because I saw that the Hispanic community were not understanding why it was important for 
them to vote. Understanding that only you have a voice when in the numbers they show how 
many of your people came out and vote, and I took that as our flag and I said, everybody is going 
to be registered and everybody is going to vote. 

The sadness of that is that after you motivate the people to come out and vote, it happens 
the thing that they’re not in the list. They change automatically the place where they were 
supposed to go and vote. They vote and the votes, nobody knows where they went. 

In this past election, people that were in line two and three hours, after they got there to 
the voting polls, they say: You’re not supposed to be here. 

So imagine if you’re working for 6. 1 5 an hour and you have to lose one full day of work. 
Do you think that you’re going to be motivated to go back to another poll? It’s going to be very, 
very devastating for the people. 

Another thing that we have seen is that once that we teach the community the rules, an 
invisible hand of the good old boy system always change the rules. When everything — we think 
that everything is going okay. We train our people everything is okay. Suddenly the hands, they 
change. 
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We have a people agent here in Florida and here in Osceola County with a single member 
district. How come a community that has 46 persons of Latino, they don't have one elected 
official there? They were able to vote by distriet and suddenly they changed and this is 
something that we have heard through the presentation of some of you that has been happening. 

Here that is happening in Osceola County. And when we motivate the people to come 
out and vote, they tell you: Why do I have to go and vote if it’s not going to be counted, if I am 
not going to be taken in consideration? 

Another thing, we understand that the Hispanic community is a new community that has 
been growing very fast. We have been always in existence, but the thing is that we were a silent 
lion. Now, we’re waking up and we are letting people know that not everybody that moves into 
their country, they’re not undocumented. 

Here in Central Florida, the majority of the community is a Puerto Rican community. 
They can come, they move, they register and they vote in the election. They don't have to wait 
for a long process. So that is something that we have to take in consideration. 

The paper trail for these elections to come, I think that is something that is a big concern 
of our community. We see that the people say, how come we are going to vote? If you go to 
McDonald’s and you receive a receipt, how come you’re going to vote? That is something that’s 
so important and youVe not going to be receiving anything. 

I please ask you that, I understand that we cannot change everything to accommodate 
maybe the diversity of nations that we have around the nation. But we understand that 
facilitating in the language of the people, the ballot, the material is going to really make a big 
difference. And it’s not a big expense. 

I think that if we all get together, we can get those expenses covered, and something that 
we have been observing here in Florida, our law is going to change in registration. 

I am the president of a non-profit organization and those of you know about the 
non-profit organization. We have to be asking for dollars all the time. You’re looking for 
money. In this new law, what it’s telling you is that if you register a person and that person when 
he goes to the voting place and the name is not seen on the list, I can be fined as a non-profit 
organization. 

What is that going to go? What it’s going to do is that it’s going to hold me back of me 
going out and doing voting registration and voting education because I will understand that I will 
be penalized. 

So those are the things that are happening here in Florida, and I think that we are all the 
ones that are here tfom Florida. We have discovered that Florida is a state that everybody in the 
nation knows where it is around the country. 

1 was on vacation out of the country and what they told me, oh, you come ifom Florida. 
Do you still believe in the government? That is very sad. 

So I ask for all of you to help us because the mighty dollars are the ones that are taking 
charge of the elections of the nation, and we want to give the voice because we understand that 
the voice is a vote and we need everybody to understand that and to help us bring that message 
out. 

Thank you very much. 

[Applause] 
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CHAIRMAN DAVIDSON: Thank you very much. 

Ms. Monestime. 

MS. MONESTIME: Good morning. Chairman. Thank you so much for inviting me to 
be here, and I’m particularly pleased to be here. I represent the Haitian-American community in 
South Florida and I’m so happy that we have a voice at this table and to allow our concerns to be 
heard. 

I’d like to focus my talk on the Section 203, the language assistance part because I think 
for the Haitian-American community, that’s most relevant aside from the other issues that face 
other minorities. 

And I’d like to just - so that we are all on the same table, just to talk about, you know, 
what is the spirit behind this section and why it is so important for it to be extended. The 
guidelines start by saying, jurisdiction should take all reasonable steps to enable language 
minority voters to be effectively informed of and participate effectively in voting-connected 
activities. 

The guidelines also say that a jurisdiction is more likely to achieve compliance if it has 
worked with the cooperation and to the satisfaction of organizations representing members of the 
applicable language minority group. So who are these minorities? Who are these South Florida 
Haitians? 

A recent poll from the Sun Sentinel in Broward has stated that we have approximately 
two to 300 documented Haitians in that area. 91 percent of them are Haitian-bom, seven percent 
are bom in the United States, 67 percent of Haitians arrived in the United States in the "SOs and 
’90s, 75 percent of them prefer to speak Haitian Creole, 60 percent of them live in Miami-Dade 
County, and the other 40 percent live in the surrounding counties, 26 percent of them have 
completed grade school, 22 percent have attended high school, 18 percent graduated from high 
school, 1 1 percent attended college, and 9 percent of Haitians have actually graduated college. 

You know, these people, and it’s important for us to understand who they are, come from 
a poor nation, indeed, the poorest nation in this hemisphere where over 90 percent of the country 
is illiterate. They do not read in their own language, Haitian Creole, much less the English 
language. 

And it’s because, particularly because of the political turmoil that has faced Haiti for so 
many years, they have a general distmst of politics and politicians. So that’s the background and 
the backdrop for who they are and how they vote in the United States. 

So why the need for this reauthorization given all of this? 1 think we need to again start 
talking about what are the conditions for the last three reauthorizations and whether those 
conditions still exist. I think that it’s plain to see that, yes, they do, and IVn going to give you 
some personal experiences that I Ve had in helping and volunteering in elections as a member of 
the Haitian Lawyers Association. 

You know, we all know that there’s a need for a diverse elected official body. We all 
know that there’s a need for us to be civically engaged in politics and so forth. 

In Miami-Dade County where the Haitian- American community is most strong, we are 
so proud to have six Haitian-American elected officials and one Haitian judge. In the other 
counties, however, where the presence, and particularly in the political power, is negligible, we 
have none. So we need to have eyes on those counties. 
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We need to understand what are the more sophisticated ways that racism and 
discrimination persists. 

From my organization, weVe seen when we are in the polls, as either poll watchers or 
outside of the polls, Haitians don’t have the education and because the language issue is so great, 
they oftentimes do not understand the basics. 

Yes, they can tell you that theyVe going to vote for George Bush or Gore or whomever, 
but they’re not going to understand a ballot question about transportation and whether gambling 
should be legalized or whether we should have a constitutional amendment about privacy if it’s 
not in their own language. They don't understand that you can actually have someone come with 
you into the poll and assist you in translating. 

One of the major problems that I found is that the poll workers themselves are not - 
either are not educated about what their responsibilities are or just fail to adhere to the rules 
because I’ve seen where the poll workers have denied Haitians from allowing them to bring their 
son or their daughter or their cousin to help them translate the ballot. 

And myself, as an advocate, I have to go through the steps of calling the State 
Department and calling, you know, making the requisite calls, and then finally after 30 minutes, 
one hour, you may get some assistance. But these people who do not speak the language are not 
sophisticated enough to do this. So absolutely, yes. We need to have this extension. 

You know, Haitians again, they feel very intimidated by the entire process. They feel as 
though if someone questions them about how long have you been here, who are you voting for, 
they’re going to naturally tend to shy away. There’s not enough pre-election materials in Haitian 
Creole to inform them, this is the date that you’re supposed to vote; this is the place where youVe 
supposed to go. 

The precincts may have changed or not and this information needs to be both in English 
and in Haitian Creole. It’s not just a ballot at the time of the election, but they need to know 
where to go and what the rules are surrounding them. They don’t know that they can ask for 
help. They don’t know that the poll workers inside are there to assist them, rather than just to 
ensure that, you know, they cast their vote. 

The other big issue that we have is many poll workers do not speak their language. So, 
again, it doesnit help them if they go into a poll even if they have someone that assists them, but 
if there’s not poll workers that are able to translate and are able to tell them, this is where you go 
and this is how you punch it, it’s really ~ it’s more than a chilling effect that youVe effectively 
denying their right to exercise their constitutional right to vote. 

So for all of these reasons and so many more — I know I’m over my time - I absolutely 
insist that we extend this Section 203. 

[Applause] 

CHAIRMAN DAVIDSON: Thank you very much. You werent over your time. 

MS. MONESTIME: Oh, okay. Thank you. 

CHAIRMAN DAVIDSON: Ms. Strickland. 

MS. STRICKLAND: Thank you very much, Mr. Chairman. And thank you to the 
commissioners in this body for holding these very important hearings and taking and end-up at 
this issue. 
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As I pondered exactly what to bring here to you today given all the voting problems that 
Florida has experienced in recent years, I thought to look specifically at Section 5 and Section 
203 and the important roles that those sections have played in very recent years. 

WeVe all heard of the various problems that have occurred in Florida in recent elections, 
and we know that in Florida, it’s not just about the machines. 

In various elections, voting technology has gotten a lot of press. But as weVe heard here 
today in testimony in 2000, in 2002, in 2004, there have been problems with identification 
requirements, problems with precinct changes without proper notice to the voters, problems with 
language. 

We certainly received complaints from Osceola County, for example, in the 2000 
elections where at the time, Osceola was not a language minority jurisdiction because the new 
census figures had not been calculated, and yet over one-third of the population was Hispanic 
and it was very obvious from a pure logic standpoint that the information for voting should have 
been available in Spanish as well as English. 

Now, Osceola is a language minority jurisdiction and those requirements are in place. 

But it’s clear that those sorts of actions cannot be assumed to happen without the legal 
requirements that they do so. 

In Miami-Dade County you saw similar concerns where signs about where to park were 
posted in English and Creole, and yet you enter the polling place and the ballot itself was not 
available in Creole. 

Fortunately that, too, has been corrected. Now, the trilingual ballot is available not just in 
a few dozen native precincts as it was at the time, but in all precincts in Miami-Dade County. 

The problem with assistance and having all voting materials in a trilingual format is another 
issue. But nonetheless, this headway could not have been made without the pressure put on our 
officials by legislation like the Voting Rights Act and Section 203. 

lYn not going to get into the disproportionate ratio impact that so many of the voting 
problems that have occurred in Florida has had. The U.S. Commission on Civil Rights has 
documented that extensively. You know, certainly it is the case that problems with identification 
requirements have existed in part because people within minority communities tend to move 
more often within the same county, which can lead to a host of problems at the polling place 
because people do not have to re-register if they move within the same county. 

But they may, for example, show up at the wrong precinct, which can have implications 
if they’re given a provisional ballot and all sorts of issues depending on that county’s particular 
voting rules. 

People within minority communities, likewise are more likely to be renters, which can 
also lead to increased moves and problems at the polling place. And certainly they’re 
disproportionately represented among the impoverished who are also less likely to have things 
like photo identification which have been required at the polls. 

As a result of all these problems, the State of Florida and its 67 counties have embarked 
on a number of changes. And with this push for better elections have come big opportunities; 
opportunities to make massive improvements and also opportunities to do damage. After the 
2000 election, for example, the Florida Election Reform Act of 2001 contains some very 
problematic provisions about which the ACLU submitted comments to the Department of Justice 
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after they were submitted for pre-clearance. For example, the Florida Election Reform Act of 
2001 requires a posting of a list of voter responsibilities in every polling place. 

Number one on this list was that each registered voter in the State has the responsibility 
to study and know candidates and issues. Well, this — mind you, this is posted in the polling 
place at the time the person has already arrived to east his or her ballot. 

This is not something that’s posted along with the mail order that goes out to alert you to 
where your polling place is or something like that. This is after the person has already arrived, 
and certainly can act as a large deterrent; in fact, someone not familiar with the process or could 
be misused by poll workers, for example, who seek to prevent certain voters from voting. 

The Florida Election Reform Act of 2001 also included among these responsibilities for 
the voter to know his or her precinct and its hours of operation. In 2000, it certainly was very 
difficult for many voters to know that information despite their best efforts. 

It also included to bring proper identification to the polling station which certainly at that 
time was a misstatement of Florida law because it was an affidavit process by which, if there was 
no other problem with your registration, one could fill out an affidavit and register to vote. And 
a whole list of other things. 

We submitted comment to the Department of Justice confirming the voter responsibility 
list concerning the new felon purge process that was enacted as a part of the reforms in 2001, 
concerning the list maintenance procedure and the disqualification process for provisional 
ballots, by which if a person votes a provisional ballot in the wrong precinct, that provisional 
ballot is rejected as illegal and the person’s choices, even in the races for which they would have 
otherwise qualified are not counted. 

Despite the fact that the Department of Justice did pre-dear these very provisions to 
which we objected, the process was useful because in some cases they did so with the express 
understanding that the new laws would be implemented in such a way as to address many of the 
concerns that had been expressed by our group and others in as best a way possible given the 
law. 

The request for more information on some of these laws also put the state and counties on 
notice of possible concerns in their implementation. With the passage of the Voter 
Responsibilities List, we also sued in a lawsuit that contained VRA Section 2 and Section 5 
challenge over the Voter Responsibilities List. 

And while the solution did not ultimately come through the courts, the Florida 
Legislature later went back and amended those voter responsibilities. They still may not meet 
exactly what we would want, but now posted in every polling place is the requirement that each 
registered voter in the state should, which is an important change in wording, familiarize himself 
or herself of the candidates and issues. It still says bring proper identification to the polling 
station. 

Unfortunately, there no longer is an affidavit process. But importantly, at the very 
bottom of the sign it says, note to voter: Failure to perform any of these responsibilities does not 
prohibit a voter from voting. 

That was a very important addition that was made precisely as a result of claims that were 
brought under the Voting Rights Act — I should say, arguably, as a result of claims brought 
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under the Voting Rights Act and of various pressure put on the state lawmakers to make those 
changes. 

So those are just a few, I hope, fairly conerete examples of how these sections have 
helped. We now have two brand new election reform laws that have recently been passed, 
including House Bills 1567 and 1589, which have now been signed by the Governor. 

And given some of what IVe just gone over from reforms after 2000, 1 hope that it’s 
certainly clear that these laws should be assessed and analyzed for any possible retroaggressive 
impact that they might have on minorities, and that given what weVe seen happen in 2001, that 
certainly the time has not passed for that sort of scrutiny to occur in pre-clearance jurisdictions in 
Florida and elsewhere. 

So with that, I will conclude. I think that Section 5 and Section 203 and the Voting 
Rights Act as a whole are as important now as they have ever been, and that Section 5 perhaps is 
absolutely crucial at this time, given the number of voting changes that are occurring around this 
entire country. 

Thank you. 

[Applause] 

CHAIRMAN DAVIDSON: Thank you, Ms. Strickland. And now Mr. Adegbile. 

MR. ADEGBILE: Thank you. Chairman Davidson. Good morning. I’m Debo Adegbile 
of the NAACP Legal Defense and Educational Fund and it’s a pleasure to deliver testimony this 
morning before the National Commission on the Voting Rights Act. LDF has been a pioneer and 
leader in the efforts to secure and protect minority voting rights in the United States and 
especially those of African- Americans. 

LDF has played a major advocacy role in working toward the enactment of the VRA of 
1965 and has been involved in every major legislative and administrative voting rights since, 
including the development, passage, implementation and defense of the 1 982 amendments to the 
VRA. 

A central question presented by the renewal of the expiring enforcement provisions of the 
VRA is whether recent experience within covered jurisdictions justifies the extension. A 
thorough review of that experience strongly suggests that it does. 

Accordingly, for purposes of today’s hearing, I will focus my testimony on the experience 
under the VRA and Section 5 in particular in the State of Louisiana since the time of the 1982 
renewal. Although Louisiana has a very well-documented history of voting discrimination 
against its African-American citizens, the scope and persistence of those practices since the last 
renewal stand as powerful evidence of the pressing need for continued protection. 

I believe that any fair reading of the experience makes it plain that voting discrimination 
in Louisiana persists and that if Section 5 is not renewed, the state will experience a sudden and 
avoidable reduction of African-American access to the political process at every level of 
government. 

66 percent of the objections interposed under Section 5 in Louisiana have occurred since 
the 1982 renewal. These block changes have impacted every aspect of African-American voting, 
including redistricting, polling place relocation, changes in voting procedures, voter registration, 
aimexations, and other alterations of elected bodies, and even an attempted suspension of a 
presidential primary election. 
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Discriminatory changes were proposed at every level of government, including the state 
legislature, the state court system, the state board of education, parish councils, school boards, 
police, juries, city councils, and boards of Aldermen. 

In Louisiana, attempts to dilute black voting strength have been widespread. 33, more 
than half of Louisiana’s 64 parishes and 1 3 of its cities and towns have proposed discriminatory 
voting changes since 1982, many more than one time. 

The DOJ was also compelled to object 17 times to attempts by the state itself to make 
changes that would set back minority voting rights in congressional, state legislative, state board 
of education, and state court elections. And in a stark, statewide illustration of the persistence 
and hostility toward equal African-American participation in Louisiana’s political process, since 
the VRA was passed in 1965, every proposed Louisiana State House of Representatives’ 
redistricting plan has been objected to by the DOJ, including three since 1982. 

No great progress has been made by black voters and elected officials in Louisiana due in 
significant part to the protections afforded by Section 5. The job is far from finished. As 
experience in Louisiana since 1982 shows, voting discrimination in that state remains entrenched 
and many white officials remain intransigent, refusing to provide basic information required 
under Section 5 to the Department of Justice, repeatedly excluding black communities Ifom local 
decision-making processes and even retaliating against black officials who advocate for 
non-discriminatory changes. 

These consistent efforts to diminish black voting power are not inconsequential remnants 
of the past that should or can be ignored. Beyond familiar Section 5 objections involving the 
failure of the state or its sub-jurisdictions to demonstrate the absence of discriminatory effects. 
Assistant Attorneys General in each of the past three decades have consistently noted evidence of 
Louisiana officials continuing intent to discriminate, including rejection of readily available non- 
discriminatory alternatives, inconsistent application of standard, drastic voting changes 
immediately following attempts by black candidates to win public office, and even candid 
admissions of racism by state and local officials as recently as 2001 . 

As Assistant Attorney General John Dunne said at the 1991 redistricting plan for the 
Louisiana House of Representatives: The departures are explainable, at least in part, by a 
purpose to minimize the voting strength of a minority group. 

Although Louisiana is not alone in this regard, it is in part the persistence of purposeful 
discrimination in the state that requires continuing vigilance of Section 5. 

The magnitude and breadth of objections is great, but the need for Section 5’s ongoing 
protection is further enhanced when one considers that awareness of Section 5 has likely deterred 
even greater levels of voting discrimination. 

This is because the rational public official is less likely to discriminate if he or she knows 
that they will be called upon to publicly explain and justify what it is they have done. 

In a sense. Section 5 has served to clear away the weeds in Louisiana, but there is a 
strong likelihood that any lapse in its protection would let those weeds grow back from the roots 
and, once again, choke off meaningful political opportunity for African-Americans. 

I want to pick up on what one of our distinguished commissioners said in his opening 
remarks and what the distinguished Congressman said and just share a word about Louisiana’s 
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history because we can’t understand what occurs today without understanding where weVe been 
in that state. 

Louisiana’s constitutional interpretation test was only one development in a long history 
of vote denials, suppression and dilution. 

Until 1868, the state constitution simply limited the vote to white males. Following the 
Civil War, there were no legal impediments to black voting and black citizens made up 45 
percent of the state’s registered voters as compared to 29 percent at the time of the 2000 census. 

But in 1898, Louisiana pioneered the use of the Grandfather Clause, which imposed 
complicated education and property requirements only on registrants whose fathers or 
grandfathers has not been registered to vote before January 1st, 1867. 

I could go on with his history, but I want to bring it up to the contemporary because we 
are living history in Louisiana. Many of Louisiana’s white officials have continued to be 
committed to repeated efforts to minimize black voting power. 

From the first Section 5 objection until the most recent reauthorization in ’82, the DOJ 
objected 50 times - sorry, 50 attempts by state and local authorities to implement voting changes 
that would have diluted black voting strength. 

Attempts at discrimination have not slowed since then. Indeed, it was a case involving a 
Louisiana parish school board that prompted Justice Souter of the United States Supreme Court 
to note in 2000, that 35 years after the enactment of the VRA, Section 5 must continue to be 
interpreted to prevent jurisdictions from pouring old poison into new bottles. 

Against the backdrop of this legacy of discrimination, in the context of Section 5 
litigation, Louisiana unsuccessfully attempted to win approval for its state legislative 
redistricting plan in 2002. 

I had the opportunity to depose the Speaker of the House in that case and I had the 
opportunity to ask him whether Louisiana had ever passed laws that sought to diminish the 
opportunities of Afncan- Americans to participate in the political process. 

His response was: I wouldn’t think. 

Voting discrimination in Louisiana has been adaptive and persistent and that reality in 
Louisiana and elsewhere gave rise to Section 5 pre-clearance. 

Notwithstanding this history, optimism, skepticism, or recent Supreme Court decisions 
cause some to ask whether the Section 4 coverage formula has grown stale. The original 
coverage formula was a legislative proxy designed to reach jurisdictions with some of the worst 
traditions of voting discrimination. 

Section 5, in turn, provided a powerful remedy in recognition of the fact that these 
traditions were deeply rooted. 

In the ease of Louisiana, the history has proven to be a strong predictor of the present. 

A period of 40 years of VRA protection has been insufficient to erase the effects and ongoing 
practice of voting discrimination. Consequently, Louisiana strongly suggests that what the 
Section 4 coverage reached, the contemporary record continues to justify. The post- 1982 
renewal experience in Louisiana with Section 5 supplies important proof 

Since 1982, Section 5 objections have helped prevent discriminatory changes in every 
aspect of Louisiana voting. Section 5 has not only allowed the DOJ to nullify specific 
discriminatory changes, but has also helped to check the practices that some white officials use 
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to promote such changes, including secrecy, exclusion of minorities from decision-making 
processes, manipulation of standards, invention of new strategies; pouring new poison into new 
bottles and persistent attempts to revive old diluted strategies. 

Most of Louisiana’s 96 Section 5 objections since 1982 have involved redistricting. 
Officials have time and again attempted to limit black voters’ political influence by over- 
concentrating them into a few districts packing or fragmenting them among several majority- 
white districts to prevent them from achieving a majority that provides the opportunity for 
communities to elect candidates of their choice even in the face of extreme racial bloc voting 
cracking. This second generation form of discrimination known as vote dilution is designed to 
cabin minority voting power and pick up where the more outright vote denial left off. 

Significantly, multiple Assistant Attorneys General have also noted the persistence of 
racially polarized voting in the state, most recently in April 2005. The state itself acknowledged 
the persistence of racial bloc voting in 1996, the same year that a Federal District Court in 
Louisiana agreed that racial bloc voting is a fact of contemporary Louisiana politics. 

In 1993, the Bossier Parish School Board had cracked black population concentrations so 
effectively that the parish had no majority-black districts at all, despite a black population of 20 
percent, a 12-member school board, and the availability of an alternative plan that would have 
drawn two compact majority-black districts. 

The story of the Louisiana House of Representatives ’conduct with respect to drawing 
district lines for the state legislature reflects some of the most flagrant instances of minority vote 
fragmentation and the lasting commitment to voting discrimination. In 1982, even as Congress 
debated the continuing need for Section 5, the Louisiana House submitted a redistricting plan 
that was crafted with the purpose of reducing black voting power in New Orleans, 

Then Attorney General William Bradford Reynolds noted that the unexplained 
elimination of a majority-black district in New Orleans left only one majority-black district and 
four majority- white districts in a ward that was 61 percent black. 

Violating purported traditional redistricting principles, white officials resorted to drawing 
a non-contiguous district in uptown New Orleans in order to dilute the black vote there. 
Louisiana again failed to gain pre-clearance for its House redistricting plan in 1991 when, 
despite intensive dialogue with the DOJ and the existence of alternative plans by the Legislative 
Black Caucus, state legislators insisted on submitting a plan that minimized black voting 
strength. 

But I want to speak just quickly about a case that 1 litigated that I Ve alluded to before. 
The post-2000 census of the House of Representatives redistricting plan followed the familiar 
pattern except that Louisiana, in this case, opted to pursue a declaratory judgment before a three- 
judge panel in the D.C. District Court as opposed to seeking administrative pre-clearance which 
had been their previous pattern. 

The DOJ, under the leadership of John Ashcroft, Ashcroft opposed Louisiana’s efforts to 
obtain pre-clearance. And my organization, on behalf of a bi-racial coalition of voters and the 
Louisiana Legislative Black Caucus, intervened and litigated in cooperation with the Department 
of Justice. 

The conduct of the Louisiana House during that redistricting litigation further illustrates 
its pattern of cloaking discrimination with pretextual justification. In that litigation the state 
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sought Section 5 pre-clearance of its House of Representatives ’plan and through plaintiff’s 
Speaker Pro Tempore Charles Emile "Peppi" Bruneau sought to cover its tracks by improperly 
withholding documents that evinced the House’s purpose to retrogress in its redistricting plan. 

LDF secured a court order to require Bruneau and other plaintiffs to produce versions of 
the redistricting guidelines that were distributed at the outset of the line drawing process to 
facilitate their work. These documents revealed the Bruneau had overseen the process that 
culminated in the removal from the guidelines of a provision that reminded legislators of their 
obligation to comply with the Voting Rights Act. 

Bruneau and other witnesses for the Louisiana House explains that they removed the 
provision, which had been included in the guidelines for decades before the process began, in 
order to make the guidelines, quote, plain and understandable to a layman. Of course, Bruneau 
himself understood that the plan that he ushered through the House eliminated an African- 
American opportunity district from Orleans Parish, despite growth in the black voting-age 
population percentage there. 

Faced with a strong Section 5 defense by DOJ, LDF and others, the Louisiana plaintiff 
settled that case on the eve of trial by agreeing to restore the eliminated Orleans opportunity 
district, among other favorable concessions for Louisiana’s minority voters. 

The court’s order that brought Louisiana to the settlement table in this statewide 
redistricting case read in part: Louisiana has, quote, subverted what had been an orderly process 
of narrowing the issues in this case by making a radical mid-course revision in their theory of the 
case and by blatantly violating important procedural rules. 

I will direct the panel also to a section in the testimony about repeat offenders. The 
concept explored in that section is that many of the same jurisdictions resubmit changes that are 
inadequate even after they’ve been told that they Ve inadequate. They persist and it is in part that 
persistence which slows the pre-clearance process. 

One of the claims made is that pre-clearance takes too long. A careful review of the 
record, most recently, the Georgia voter ID measure will show that it is often deficiencies in the 
state’s submissions in the first instance which adds to the time in pre-clearance. 

And so I wont share it orally right now, but it’s in the written testimony so that I can 
move forward. 

CHAIRMAN DAVIDSON: Okay. If you would move forward fairly quickly, we’d 
appreciate it. 

MR. ADEGBILE: Okay. This is the conclusion. While black voters and candidates 
have made tremendous progress since 1965 in Louisiana and elsewhere, progress is not simply 
attributable to a change of heart in the practice on the part of white decision-makers. Rather, it 
has come about through the determination and hard work of African-American communities, 
their advocates, and the continual intervention by the federal government. 

If Section 5 had not been renewed in 1982, 96 attempts to dilute black voting strength 
since then would have had the force of law in Louisiana, leading to the deprivation of our most 
fundamental right to tens of thousands of African-Americans. 

The record shows that the need for Section 5 coverage in Louisiana has not declined 
since 1982. In fact, the average number of objections per year actually increased from 3.8 before 
1982 to 4.2 since. 
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Examining Louisiana’s conduct with regard to the House of Representatives redistricting 
plans from 1965 through the present, can be viewed as an unbrokable line of the pattern of 
discrimination. The record shows that President Johnson’s 1965 challenge to change the 
attitudes and structures from which voting discrimination arises, is far from being met. 
Intransigent officials and elected bodies throughout the state at the highest levels of power are 
common and persist across the decades. 

I would like to leave the panel commending them to look at the Appendices that I have 
included in my testimony which go through in detail some of the stories that underlie the 
numbers that I’ve shared with you today. And thank you for your time. 

[Aapplause] 

CHAIRMAN DAVIDSON: I want to thank this panel for giving us very interesting and 
diverse testimony and concrete examples of some of the problems that minority voters are 
facing, and I would now like to ask if any of our commissioners have some questions that they 
would like to direct at particular panelists and 111 start with Mr. Gray. 

MR. GRAY: I think the panel has done a good job. I have no questions, Mr. Chairman. 

CHAIRMAN DAVIDSON: Okay. Congressman? 

CONGRESSMAN BUCHANAN: It’s a pleasure to say amen to Mr. Gray, but — since 
I’m both a preacher and a politician, I will. 

Congressman Butterfield, you and your colleague I know and Tatum both talked about 
the importance of looking at the whole historic scene, you said, from 1899, not just the more 
recent history. 

It seems to me that looking upon that scene in 1965 and 70 and 75, the posture of the 
federal judiciary - and this will be a bad question to ask to lawyers and I apologize - the posture 
of the federal judiciary is clearly on the side of protection of the rights and extending the rights 
of citizens and it’s pretty clear in the history of that period that just as I saw in my district and 
youVe seen in yours, that Ahab in terms of a power structure of a place like in the south like I 
see in Birmingham, it would appear to me that there may be a different situation in the federal 
judiciary now and perhaps even more so in the future. 

I wonder if you have any comment to make about the weight of responsibility you as a 
legislator and your colleagues might have to make the law clear, firm, soundly based on the 
constitution, especially in light of the fact that as a people’s representative, you may be the 
primary ones to look to preserve their rights in the years ahead. 

CONGRESSMAN BUTTERFIELD: Well, 1 think you’re exactly right. We carmot look 
at the post- 1982 period in isolation without looking at the 

pre-1982 era. During the ’80s and ’90s, we had pretty good support from the federal courts. The 
Federal District Court judges were willing to entertain our claims and litigate them and give us 
favorable results. But the evidence was so overwhelmingly against the defendants. 

In so many of our counties we just had pervasive discrimination and we were able to 
present that evidence to the court. 

I’m not so sure that district judges who serve now on the federal bench will be inclined to 
give favorable rulings as we got in the past. I have not litigated a voting rights case in many 
years now, but I suppose that the mindset is now against voter rights claims. 
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The thought is that the problem has been resolved, but it has not been resolved. So I 
think with strong advocacy, you’re going to see the Section 5 extended. We have dialogue that’s 
ongoing and I hope that something good will come out of it and hopefully we will see it 
extended. But I don’t want to depend on the federal courts entirely on our protection. 

CHAIRMAN DAVIDSON: Thank you, sir. Any other comments? 

CONGRESSMAN BUTTERFIELD; I had intended to tell a brief story about Halifax 
County, North Carolina, and I can do it in 30 seconds or less, I think. 

Halifax County was one of the counties that we sued in North Carolina. No African- 
American had served on the Board of County Commissioners since reconstruction, and as a 
result of that voting rights lawsuit, we now have six single member districts in the county; three 
African-Americans, three whites. 

The white chairman of the county commission has recently retired. The question now 
becomes, who succeeds him as chairman? And so there’s a loggershead of opinion on the Board. 
The longest serving African-American wants to be the chairman and he only has the support of 
the African-American members on the Board. 

The three white members of the Board wanted a white Republican to be chairman and 
two of the three white members are Democrats. And so — 

MR. ADEGBILE: A very good example of polarized voting. 

CONGRESSMAN BUTTERFIELD; Yes. That is another example of the hard attitudes 
that we face. 

CONGRESSMAN BUCHANAN: Thank you. One more thing on Section 2. Our 
country’s not only a melting pot. It’s the originalization for the world’s peoples’ cultures and 
faiths, and it appears to be increasingly so. It turns out it will make your people, the Europeans, 
and like me, a distinct minority before too many years have passed. 

Hence, if weVe going to have a true Democratic society, we have to think about things 
like Section 2. You’ve made a very clear case and I appreciate that for Section 2, as well as 
Section 5. I thank all the members of the panel for their very clear and strong testimony. 

[Applause] 

CHAIRMAN DAVIDSON: Congressman Butterfield, with regard to the lawsuits that 
you and fellow voting rights lawyers have brought in North Carolina, would it be possible for 
you to supply this Commission with a list of those cases in the not too distant future? 

MR. BUTTERFIELD: Absolutely. Ill be delighted to do that. Legal defense fund had 
itsO hands in most of those cases, the most notable of which was Jingles versus Edmundson, 
which integrated our general assembly. Yes. Ill be delighted to get those to you. 

CHAIRMAN DAVIDSON: Thank you very much. 

MR. BUTTERFIELD: Yes. 

CHAIRMAN DAVIDSON; Governor, would you like to pose some questions? 

GOVERNOR ROGERS: Sure. Thank you kindly. 

Congressman, I wanted to get a perspective from you in terms of — because this is 
obviously coming up for a vote that will take place in the House and the Senate. 

You’ve had some chance to discuss this among your colleagues. You mentioned in 
particular, unanimous support in terms of the CBC. I understand that also that the Chairman — 
forgive me. Jon, give me the Chairman’s name. 
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MR. GREENBAUM; Sensenbrenner. 

GOVERNOR ROGERS: Yes. Chaimian Sensenbrenner, I think, has — the Republican 
Chairman, in particular, of the House — is that the judiciary? 

MR. GREENBAUM: Judiciary. 

GOVERNOR ROGERS: Judiciary committee -- has indicated that he is making the 
Voting Rights Act a priority, a priority in terms of the judiciary committee, in terms of its 
passage. 

Can you give me some sense about the bipartisan support that may exist in terms of the 
House with respect to Section 5 and Section 2 in terms of reauthorization? 

CONGRESSMAN BUTTERFIELD: Back in January the Congressional Black Caucus 
went over to the White House and met with President Bush in a very private discussion and 
during that meeting a question came up about whether or not the Voting Rights Act should be 
extended, and the President told us at that time that he did not have much knowledge about 
Section 5, but he would get — start looking into it and see what he could find out. We were very 
disappointed with that response. 

We felt that the President in a second term at least should know something about the 
Voting Rights Act. But be that as it may, I do not serve on the Judiciary Committee. We have 
four CBC members who do. The ranking member is John Coggins and Bobby Scott, Mel White 
and Maxine Waters. 

And I can tell you that the four of them are actively pursuing this extension. I don’t know 
the nature of their discussions. I don't want to second-guess what is going on. But I do know 
that they are being very proactive at this time. 

GOVERNOR ROGERS: Absolutely. So your sense is essentially that you believe that 
we will have passage with respect to the two provisions? 

CONGRESSMAN BUTTERFIELD: I think it’s within the realm of possibility. 
Sensenbrenner made a speech at the NAACP convention a few weeks ago in Milwaukee and he 
did indicate that he has support for strong voting rights and I believe that at the end of the day 
there will be some type of bipartisan effort to extend the Voting Rights Act. 

GOVERNOR ROGERS: When you look in particular on the horizon the basis for 
objection as may be expressed by some members of Congress as it relates to Section 2 - excuse 
me, 203, the language provision perhaps or Section 5, what do you see in terms of the outlook? 

CONGRESSMAN BUTTERFIELD: One debate is whether or not to simply extend it as 
it now exists without making any amendments, without making any modifications whatsoever to 
the Act, or whether or not we have got to open it up for discussion and add some provisions that 
don't exist at the current time. 

I think there will be some amendments and I think at the end of the day they will pass. 
Not serving on the Judiciary Committee, I dont have the inside information that my colleague, 
Mr. Scott, may have, but except to say that there are discussions that are ongoing. 

GOVERNOR ROGERS: One of the things that’s been fascinating to some extent as 
weVe traveled throughout the country is that some of the objection, if you will, is expressed 
regarding the Voting Rights Act. In particular with respect to Section 5, the pre-clearance 
provisions have come, I understand, from white Democrats who are, to some extent, upset with 
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either how things are taking place in terms of the south or perhaps some of the districts that 
they’ve been drawn or otherwise. Have you heard that, sir? 

CONGRESSMAN BUTTERFIELD: Well, I think there’s resistance on both sides of the 
aisle to the extent of the Voting Rights Act. 1 cannot say that it’s primarily coming from the 
Democratic side. The Democratic Caucus wants this Act extended. Congressman Claiborne is 
going to be the chairman of our caucus starting next year. He’s an African-American. He’s from 
the south. He’s from South Carolina. 

And I can virtually assure you that the Democratic Caucus will nearly unanimously 
support the extension. I caimot imagine that it would not. 

GOVERNOR ROGERS: Absolutely. One final question, if I may and this is a very 
general question. 

Debo, I was curious about your testimony in particular because you really mention 
Louisiana as really being the central point of your testimony and that being significant problems. 
In particular, you note the fact that there had been objections by the Department of Justice in 
each circumstance in which a plan has essentially been submitted. 

When you talk about sort of the entrenched nature of sort of — not sort of, but at the end 
of the day problems related to race in Louisiana, can you give us some perspective about how far 
things had come in terms of progress and where you see things going in terms of the future? 

MR. ADEGBILE: Certainly. There has been progress. I dont think anybody who does 
the work that we do is not prepared to accept that there has been progress. Because of the Voting 
Rights Act and the sacrifices of brave individuals, legislatures, and legislative bodies, and courts 
have been diversified across the deep south. 

And as we've heard some people say, many of the southern jurisdictions have the highest 
percentage of serving Afncan- Americans in their legislatures, school boards and congressional 
delegations. So in terms of representation, the progress has been measured. 

The central question, I think, for purposes of the renewal is, how has that progress come 
about and whether or not that progress can follow what’s been the historical pattern of reverting 
back to a previous situation or circumstances, and I think the experience in Louisiana and in 
many other jurisdictions is that, that is a real possibility, which is not to suggest that murder 
would be the tactic or that violence would be the tactic. 

But I think my testimony sets out that one of the problems with voting discrimination is 
that it’s persistent and adaptive. It finds a new way to achieve the same end. 

And so as we celebrate the progress, which is important for all of us, and it’s not just an 
African-American story, obviously, my brothers and sisters in the Latino community and Asian 
communities, the whole country has benefitted from the Voting Rights Act and we celebrate that 
collectively. But we have to be vigilant and make sure that we look to continue these 
protections. Particularly, I think it’s fair to say at a time when our country is suggesting that 
democracy is an important answer worldwide, we have to first protect our democracy at home 
and make sure that the promises of the Constitution continue to realized and not simply words on 
a piece of paper. 

[Applause] 
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MS. KEENAN: I just have one follow-up question. 1 knew they were coming for me 
and 1 tried to wait, but I have one follow-up question to the excellent questions asked by the 
Governor. 

1 have great concern - and 1 think the Congressman talked a little bit about this - in May 
the National Bar Association hosted the Coalition of Bars of Color at their annual meeting in 
Washington, D.C., and one of the things we did was to go up on the hill and we met with the 
Attorney General, 

We met with various members of the Senate staff, the judiciary staff, and we also met 
with the Deputy General Counsel for the White House, and when we posed this question just in 
May of this year, we received a similar response. And that question was, you know, what is the 
President going to do about the Voting Rights Act? And the response - and I will say 1 took 
responsibility for raising this issue - but the response, which was very troubling, was that they 
didn’t know, and that they had no sense from the President and that they did not - they didn’t 
have any response. 

In fact, when I pointed out to them that, you know, it could be a great legacy of the 
President because he has no further elections to run in and certainly this issue is as American as 
apple pie, if you will, and he has an opportunity to leave a legacy to all Americans that will 
certainly make a lasting difference, they simply reported to me that they would share my 
concerns with the President. 

And so I said to them: But you know weVe given constitutional rights to vote in Iraq and 
we’ve given them state-of-the-art voting rights in Iraq, and it would just be, oh, so lovely if we 
could have those here in America. 

[Applause] 

MS. KEENAN: My parents are from the south. I was very gracious when I said that. I 
was smiling. 

And they indicated to me that — I think at that point, they really said, we really will share 
your concerns with the President. 

So I guess my question for the panel and any panelists that would like to respond: What 
can we do to make sure that the White House has the message that Americans all over the 
country of all colors are very concerned about this issue? 

And that it is something that they need to put on their priority list and that it’s something 
that they should focus on so that when people ask these questions - because I confess to you that 
as an attorney and certainly as a leader of a national organization, 1 was deeply concerned that 
that was the best response that they could provide me in May of this year, 2005, when this issue 
is so close at hand. 

So what can we do? I think that sometimes we ask so much of everybody else, but what 
can we do to make this issue more a focus of the administration? 

CHAIRMAN DAVIDSON: Ms. Sanz. 

MS. SANZ: From the grassroot aspect that is the one that I represent, I think that we 
have to go back in those times of the phones and sending mail and sending e-mails and sending 
faxes. We can do a very great campaign if everybody starts sending faxes the same day. We 
will be heard and I think that we have to call our Senators, our local Senators, our Congressmen, 

I think that the whole community because this is not something about being Democrat or being 
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Republican, And I think that that is a fairest message that we have to bring. This is about our 
rights. 

[Applause] 

CHAIRMAN DAVIDSON: Thank you. 

MS. SANZ: Thank you. 

CHAIRMAN DAVIDSON; Godspeed. 

MS. SANZ: III be back, 

CHAIRMAN DAVIDSON: I have one question that I would like to pose to the 
Floridians on the panel. 1 gather that the Justice Department has recently filed a Section 2 vote 
dilution case in Osceola County. Would someone like to simply speak to that fact? 

MS. SANZ: This has been something that in 1990, we had in Osceola the first 
commissioner elected. And after he was elected, it was a Mr. Bob Gavida [ph]. He’s not any 
more with us, the totally — the law changed there in Osceola. It was a threat about the growth of 
the Hispanic community. 

We in the Hispanic community, we see it that that was just changing the rules because the 
community was changing too fast. Just now we saw an election for the mayor of the city and we 
saw the same discrimination that we had before and it’s very sad that at this time this is 
happening. This started in 2000 when the Justice Department, they saw what was happening and 
they were investigating it. It took a little bit of time, but we are happy that it was not too late, 
that we are right now with a lawsuit there in Osceola. 

So I think that it’s going to be a big change because it’s not mainly Osceola the only one 
that is going through this. This lawsuit is going to wake up other counties or maybe other 
districts that are going through the same thing and they didnJ know how to change that process. 

CHAIRMAN DAVIDSON: Thank you. Barbara Amwine? 

MS. ARNWINE: Yes. If I may, there’s a gentleman here who’d like to give a few more 
details on that. 

MR. BOSQUE: Yes. Basically, my name is Jose - 

CHAIRMAN DAVIDSON: Would you please state your name? 

MR. BOSQUE: Jose Bosque. It's sad. It's sad, but we are in the year 2005 and what 
we're dealing is Alabama 1950 here. That's what the Justice Department just found out. They 
sued Osceola County Commissioners and like Maiyt 2 a said, we've been years trying to move 
ahead with this and we always been limited. Now the Justice Department is giving us a hand and 
while we need some national attention because our county is growing real fast. 

The Osceola County, Polk County, Orange County areas are full of Hispanics. The City 
of Kissimmee is 40 to 50 percent Hispanics and there's a lot of taxation, but representation is 
what we don't have. And we need support in that area. Right now the media is helping us out. 
The local media is helping us out, but we need to reach on a national level so we can get some 
help and some support with the other citizens of the United States because, again, it's Alabama 
1950 here. 

CHAIRMAN DAVIDSON : Thank you so much. Would you please give your name to 
the court reporter so it's spelled correctly, please. 

MR. BOSQUE: Jose Bosque. 
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CHAIRMAN DAVIDSON: Before we break for lunch, it has been called to my attention 
that the NBA President-Elect Reginald Turner is present in the room and we would like to 
recognize him. Would you please stand. 

[Applause] 

MR. TURNER: I plan to testify at 2:05 this afternoon, but thank you very much 
for your work and I appreciate your presence here today. 

CHAIRMAN DAVIDSON: Thank you. 

Thank you very much for appearing on this panel and to those of you in the 
audience for being here and providing encouragement. We will break for lunch and 
reconvene at 12:45. Thank you. 

[Whereupon, a luncheon recess was taken, after which the following transpired:] 


AFTERNOON SESSION 

CHAIRMAN DAVIDSON: This is the second panel of our hearing this day. I would 
like to begin by welcoming the panelists and I’m going to introduce you to them. 

Meredith Bell Platts has been with the Voting Rights Project of the American Civil 
Liberties Union since 2001. As staff counsel, she litigates cases surrounding the redistricting of 
congressional, state legislative, county and city councils, and school boards. 

One of her current projects concerns monitoring parts in redistricting which remained a 
threat to the maintenance of gains achieved in minority representation, a project that has led her 
to pen a Law Review article, "Extreme Makeover. Racial Consideration and the Voting Rights 
Act in the Politics of Redistricting", to be published this fall in the Stanford Journal of Civil 
Rights and Civil Liberties . 

May I congratulate you on that title. 

MS. BELL PLATTS: Thank you. 

CHAIRMAN DAVIDSON: Bradford Brown, Ph.D. Dr. Brown has been a civil rights 
activist for over 40 years in Alabama, Oklahoma, Massachusetts, and Florida. He is currently 
the Political Action Chair of the Miami-Dade branch of the NAACP and the immediate past 
president. 

Throughout his career as a civil rights activist, Mr. Brown has served on the Oklahoma, 
Massachusetts and Florida advisory committees to the U.S. Rights Commission and remains on 
the Florida committee. 

He also currently serves on the Board of Directors of Hope, Incorporated, a South Florida 
fair housing organization. 

Reginald J. Mitchell is the Florida Legal Counsel in Tallahassee, Office Director of 
People for the American Way and People for the American Way Foundation. He is a registered 
lobbyist with the Florida legislature and a licensed Florida attorney. 

He was formerly the Florida Election Protection Director of People for the American 
Way Foundation and previously served as an associate at Parks and Crump, L.L.C. 

Constance Iona Slaughter-Harvey. Is that correct, Iona? 

MS. SLAUGHTER-HARVEY: Yes. It is. 

CHAIRMAN DAVIDSON: Ms. Slaughter-Harvey is an adjunct professor at Tougaloo 
College and currently serves as the President of Elections, Incorporated. She was the first 
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African-American woman to receive a law degree from the University of Mississippi on January 
27, 1970. 

Upon graduation, Attorney Slaughter-Harvey joined the Lawyers Committee for Civil 
Rights Under Law as a staff attorney and worked there until 1972 when she returned to Forest 
and established her private law practice. 

She was Executive Director of Southern Legal Rights and later became Director of East 
Mississippi Legal Services in 1979. 

Among her many accomplishments, Constance Slaughter-Harvey is a past president of 
the Magnolia Bar Association, a current president of Scott County Bar Association, a 1999 
Mississippi Bar Foundation fellow, and vice-chair of the Mississippi Supreme Court Gender 
Task Force. She is also a member of the Eighth Judicial Circuit, District 14. 

And we don’t have a bio for Mr. Goodwille Pierre. All I can say about him is that he’s a 
fellow Houstonian. I’ve known him in many different circumstances and I can speak highly of 
him and glad he’s here. 

We will follow the same procedure this afternoon as we did this morning. We’re going to 
ask each of the panelists to make a statement and then I will ask our commissioners if they have 
any questions to pose. So let’s begin with Meredith Bell. 

MS. BELL PLATTS: Thank you very much for allowing me to come and speak to you 
this afternoon about the continuing need for Section 5 of the Voting Rights Act. Mr. Gray, I 
have to tell you that I am truly a case baby. Both my parents went to school there and saw the 
first year of my life drooling on my father’s law books, so I think a little bit of osmosis might 
come into play today. 

I joined the ACLU Voting Rights Project which has brought over 300 voting rights 
lawsuits since the last re-authorization in the fall of 2001. And a large portion of my earliest 
responsibilities included monitoring redistricting efforts throughout the country, particularly in 
South Carolina and in Georgia. 

In the interest of brevity today, I will address matters dealing with voter intimidation and 
willful attempts to restrict black political matters — black political power in South Carolina. 
However, I just as easily have given examples and provide more examples from Georgia and the 
other states that I have looked at. 

I also wish to focus on matters that did not lead to litigation, emphasize that one benefit 
of Section 5 has been the deterrent effect and mediation against changes that would have an 
immediate and lasting impact on black voting strength. 

One can easily imagine what the delay £md expense additional lawsuits would mean to 
communities that are already under-served and with so few resources. These examples 
demonstrate that much work still remains to be done in the counties, towns, cities, school boards 
and other localities throughout the so-named New South. 

New South. In almost every community I visited since moving to Atlanta, the self- 
proclaimed capital of the New South, IVe been educated on how much progress has been made 
in race relations. WeVe all heard of the great changes, the quiet revolution that has taken place 
in minority representation due to the Voting Rights Act. 1 have also observed, however, how 
much work remains and how discriminatory tactics may be less overt, but no less palpable today. 
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South Carolina found itself at the center of the clash of the New South mantras and the 
old Confederate history during a heated debate and boycott over the display of the Confederate 
flag on the State Capitol. 

The conditions of blacks in South Carolina, however, remain disturbingly worse than 
those of their white neighbors. In every socioeconomic indicator reported in the 2000 census, 
every single one, blacks lagged far behind their white counterparts. The median income for a 
black family is slightly greater than one-half that of a white family. 

And 26.4 percent of blacks live below the poverty level compared to 8.3 percent of 

whites. 

Furthermore, as was reported by our experts in the case of Colleton versus McConnell, 
which was a three-judge panel, they have reached an impasse over the redistricting of South 
Carolina and so we were in federal court under malapportionate grounds to get them to redistrict 
their legislative and congressional districts. 

Our expert. Dr. John Ruth found that South Carolina elections are marked by high levels 
of racial polarization. Black voters are very cohesive and white voters almost always voted 
blocks in opposition to black candidate choices. 

Furthermore, black voters are rarely able to elect their candidates of choice in majority- 
white districts. In the face of such evidence, legislative Democrats led by then Governor Jim 
Hodges argued that black percentages in majority-black senatorial districts could be reduced in 
order to ward off further electoral failures for the Democratic party in senatorial elections, a 
position that was specifically rejected by this three-judge court. 

Furthermore, during the trial it was reported that a collection of citizens in Lexington 
County, South Carolina, which is slightly outside the City of Columbia, informed one of their 
Republican representatives that they didnt want any, and they used a racial epithet, the "n" word, 
on the Lexington County delegation, referring specifically to a plan that had drawn a black 
representative into portions of Lexington County. 

Our expert found that no black candidate of choice of black voters was elected in 
contested general elections to the general assembly from a district that was less than 43 percent 
non-white. 

Indeed, South Carolina’s Republic Governor Mark Sanford was asked in May of this year 
about the prospect of blacks winning a statewide office in South Carolina. He responded, quote: 

I dont think there never will be; end quote. 

This was said with the recognition that South Carolina has one of the highest percentages 
of black population in the nation at just less than one-third of all residents. It is in this such new 
southern climate that I will discuss two compelling cases, one in Sumter County, South Carolina, 
and the other in Greenville County, South Carolina. 

The City of Sumter, South Carolina’s website greets visitors with the following: 

Welcome to the City of Sumter. Nestled in the heart of South Carolina, Sumter offers the best 
tradition of both the Old South and the New. It’s a community where neighbors still greet each 
other from shaded front porches, high tech industries rise alongside the cotton fields and the iced 
tea is served sweet, which I appreciate. 

I have a very different opinion, however, of Sumter during the last redistricting efforts for 
its County Council. Sumter County is 46.7 percent black. 12.3 percent of its black residents are 
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unemployed, which is about four times that of whites, and a quarter of the households are below 
the poverty level. 

Again, the median income for blacks is about half of what it is for whites. 

Sumter has other disturbing traditions; namely, a history of Section 5 objections and 
intentional retrogression. In 1 984, the District Court for the District of Columbia denied pre- 
clearance to a proposal to adopt an at-large method of electoral representatives to the County 
Council. 

It found that Sumter County had failed to carry their burden of proving that the legislative 
did not pass their Redistricting Act in 1967 for a racially discriminatory purpose at the insistence 
of the white majority in Sumter County because the at-large method of voting may have diluted 
the value of an increasingly — increasing voting strength for the black community. 

It may have prevented the formation of a black majority senate district, and probably 
prevented apportionment - prevented appointment. I’m sorry, by the Governor of blacks to the 
Sumter County Council. Sumter today remains a seven-person board now elected from single 
member districts, however. 

In 1992, DOJ entered another objection to the redistricting efforts and I monitored the 
2000 round of redistricting for the County Council. Either due to slightly greater increase in 
black population relative to white population and/or to the fact that housing remains highly 
segregated in Sumter County, the benchmark found in the 2000 census data show that Sumter 
had gained an additional majority-black district on County Council, increasing the number of 
majority-black districts from three to five. 

In other words, there would be more majority-black districts on a seven-member plan 
than there would have been before. 

Furthermore, there were partisan problems since the three black districts were represented 
by black Democrats and then the four districts that were majority- white previously were 
represented by white Republicans. District 7, the newly emerged majority-black district, had a 
black voting age population percentage of 58.6, and was almost at perfect population, meaning 
there was no need whatsoever to tinker with that district at all. At the outset of the redistricting 
efforts, white council members stated that they were going to create a plan that only contained 
three majority-black districts, three majority-white districts, and one, quote, even district. 

The Department of Justice denied 

pre-clearance, and previously I sent copies of that letter to the Commission. I have extra copies 
if you did not receive them and 111 provide them afterwards. 

Following DOJ’s denial, politics on County Council became tense. County elections 
were fast approaching and the current plan was 
mal-apportioned. 

County Councilman Rudy Singleton advocated that the Council take their position to the 
Supreme Court, challenging the constitutionality section by application here, claiming that the 
Constitution states: The majority will rule. 

The sentiment was reiterated at council meeting I attended in 2003 when the council 
decided to consider redistricting yet again. The County offered up compromises claiming that 
black voters who are majority of District 7 should be content with a minor variation on the 
County’s already original three- three-one plan, the one I was describing earlier where you had 
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three majority-white districts, three majority-black districts, and one, quote/unquote, even 
district. 

County Councilman Burr refused to vote for any plan that included in the four majority- 
black districts. More than a dozen proposals were reviewed by the community and County 
Council. Robbie Evans, the editor of the local newspaper, said, quote: The very fact that voting 
rights must be determined by race is inherently an insult to every Sumter resident who queues up 
at a polling place each November. 

What it states bluntly is that 200 years after Abraham Lincoln, we, blacks and whites, still 
are unable to see past the color of a candidate’s skin, unquote. 

Following the Council’s refusal to allow certain black citizens to speak during public 
comments, two black citizens from District 7 showed up at the next council meeting holding a 
sign saying, quote: Don’t reduce the black vote. Chaos resulted with certain council members 
just getting up and leaving. A Sumter County resident yelled at council, quote: I didnf even 
know the NAACP was going to run it; meaning the meeting. 

Councilman Burr tried to have the citizens forcibly removed from the chambers. 
Councilwoman, now Chairwoman Sanders, stated: They can remain. 

Sumter County Council finally approved a plan that preserved District 7 at the majority- 
black district, and the DOJ granted pre-clearance. Sumter County now has four black council 
members and the representative for District 7, you might ask? The gentleman who fought so 
hard to speak to County Coimcil, who carried protest signs into the Council meeting, is now 
known as Councilman Eugene Baker, representative for District 7. 

And in the interest of time, I’m going to skip my Greenville example, but I can provide 
written remarks so that you can read that, 

CHAIRMAN DAVIDSON: Good. Thank you very much. 

[Applause] 

Dr. Brown. 

DR. BROWN: Yes. I want to thank the Leadership Conference on Civil Rights and the 
Commission for the opportunity to speak here today. 

President Keenan reminded us earlier this morning of the central role of Bloody Sunday 
in the 1965 Civil Rights Bill. I vividly remember spending an afternoon with Reverend James 
Readjust before he went to Selma to be assassinated, and so 1 speak here today for him and for 
all of those who are no longer alive and gave their lives so that we could be able to vote freely 
today. 

I believe the extension effort needs not only to look at continuing the current bill, but also 
to add areas to it and 1 want to give Miami-Dade County as an example of one that should be 
considered in this light. 

Few locations have been identified in the national conscience with voter rights 
obstructions as Miami-Dade County, Florida. The travesty of the 2000 election, the debacle of 
the 2002 primary and the immense effort on the part of white strong organizations in the 2004 
election is overwhelming. 

The 2000 election resulted in hearings of the U.S. Commission on Civil Rights in Miami, 
a consent decree entered into with the U.S. Justice Department by the county and a suit by the 
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AACP and supporting organizations against Miami-Dade County, which also resulted in a 
consent decree. 

Since that time, a new threat to black voting empowerment has occurred. In the 1990s, a 
voting right suit was filed in federal court and a court decision rendered and upheld by the 
Eleventh Circuit, that declared that the at-large elections to the Miami-Dade County Commission 
deprived minority voters of their right to representation. 

Now, there is a referendum to go before the voters to amend the County charter, to 
remove the executive powers of that Commission and give them to the County Mayor. 

A simpler example of the impact will suffice. There are over 100 advisory boards and 
committees in Miami-Dade County, ranging from the community relations board to the hospital 
trust. The Mayor would be the sole selector of all these positions. This removes the ability of 
the current four black out of 13 total commissioners to ensure that their constituents have a 
voice. 

Currently, their efforts to adjust the Commission numbers and boundaries to enable 
Haitian-American and non-Cuban Hispanic representation, but the strong Mayor would greatly 
dilute their impact. As the County Manager would then become essentially a staff assistant to 
the Mayor no longer reporting to the commissioners and the Mayor, rather than the County 
Manager, would have the power to hire, supervise and remove all department heads. 

To understand how the situation came about, a little history is necessary. Through much 
of its life Miami-Dade County was predominantly an old south area despite the presence of 
tourism. Segregation was law and custom. The Ku Klux Klan rose to discourage black voting, 
including a major effort as late as 1939. 

With this background, one might wonder why it did not meet the criteria for inclusion of 
Section 5 of the Voting Rights Act in the first place. In the years following World War II, 

Miami boomed with persons moving to Miami, many of whom served part of the war there. 
Tourism expanded and the middle class grew more affluent. 

With the rise of the 1960 Civil Rights Movement, Miami powers-to-be decided that if it 
followed the example of the Birminghams to the south, their growing tourism industry could be 
greatly damaged. 

As a result, the Community Relations Board was established and desegregation tokenism 
was quickly agreed to, although not without a few bumps and disruptions. The civil eruptions in 
the black communities of Miami came in the 1980s, much later than other areas. However, the 
Anglo hegemony that ruled Miami in the ’50s and bOs is gone. 

The Cuban refugees began arriving in the 1960s and after a hiatus in the 70s, exploded 
again in the "SOs and continues to this day. More recently the immigration of non-Cuban 
Hispanics has increased. Today the approximate population is 40 percent Cuban-Americans and 
the remainder divided approximately equally between non-Cuban Hispanics, blacks and Anglos. 

The black population has shifted and now has large Caribbean components from both 
Haiti and English-speaking islands. 

When the City of Miami district was filed, Anglos still had a controlling vote. Now, 
there are two Anglos, four black, and seven Cuban commissioners. Both of the mayors elected 
under the current executive mayor system have been Cuban-Americans. The residential 
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segregation of Miami is such that the western half of the county is heavily Hispanic and tends to 
vote Republican, while the black population is primarily in the eastern part. 

Highlights of the consent decrees following the previous election are constructive. The 
county agreed to an equitable distribution of laptop computers amongst polling place. This arose 
because telephone access to check on registrations so individuals could be directed to correct 
polling places was essentially non-functional in the black areas, while in the Hispanic-dominated 
western areas, every precinct had a laptop computer with immediate access. 

Another agreement stated that duly qualified officials would be stationed at the end of the 
line at poll closing time so that every voter would be given the opportunity to vote who was 
already in line. 

The closure of polling places in 2000 arbitrarily eliminated persons who’d been in line 
prior to closing. This took place predominantly in black precincts as with the increase of 
registrants and turnouts brought members of the election department was unprepared to handle, 
the lack of laptops, again, and computers. 

In Hispanic areas, they did prepare for the increase due to persons becoming citizens, but 
not in the black areas. The problem was exacerbated in the Haitian areas because of the failure 
to provide assistance in Creole and the prevention of persons taking someone into the polling 
place to assist them. 

The election department also agreed not to place signs stating that a photo ID was 
required to vote, and again, as weVe seen elsewhere, photo IDs are less frequent in low-income 
black areas and Miami is noted as one of the poorest cities in the country. 

An outreach in education effort was also agreed to and in 2004, did take place. However, 
it was not done fully in the manner 1 believe the consent decree called for; namely, a specific 
effort involving the NAACP named in the decree and others to request specific input as per the 
decree and to any proposed changes. 

Also not fully carried out in our opinion were the efforts to contact persons who filed 
incomplete registration forms and those who have been wrongly removed from the voting lists 
by the state in 2000 under the rules of removing 
ex-felons. 

These examples clearly indicate the differential treatment of black voters by Miami-Dade 
County election operations. The consent decree ends May 15, 2005. The consent decree with 
the Justice Department was based on allegations that Creole-speaking voters at several precincts 
were denied assistance from persons of their choice, and oftentimes the poll workers providing 
assistance did not speak Haitian Creole. 

Initial concern in the termination of this agreement, which ends on December 31, 2005, is 
the spreading and increasing Haitian population and the increasing number of precincts 
becoming Haitian precincts. Of course, it was recognized that consent decrees make no 
stipulation of guilt. 

Since 2000, the Miami Election Reform Coalition was founded and it concludes the 
NAACP and it continues to work today. The 2000 primary was a debacle as the new machines 
failed and the County Manager and the County Commission under pressure from citizens took 
the authority away from the Department of Elections and put the County Manager in charge. 
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America is very much involved in that effort. In addition, there was a significant election 
protection effort carried out on Election Day by the NAACP and People for the American Way, 
The County Manager then removed the Director of Elections and hired a replacement approved 
by the County Commission. 

In the 2004 election, there was a massive election protection effort. Teams of lawyers 
were poised to act immediately on any violations. The Justice Department was also in town to 
monitor their consent decree. As a result, things generally went smoothly on Election Day, but 
there were issues in early voting. 

Early voting resulted in extremely long lines and these seemed to be worse in black areas, 
so precise data are not available. 

In one early voting site in a predominantly Haitian area, spurious challenges were made 
concerning persons giving assistance to voters, and held up voting so long that numerous persons 
left before voting. The Justice Department intervened and resolved this issue and the problem 
did not reoccur. 

Nevertheless, there were enough issues that the County Manager has since removed that 
Director of the Elections Department and replaced her with, again, with the approval of the 
County Commission. 

It should be noted that in most Florida counties, the Supervisor of Elections is an elected 
official, but in Miami, a single member district commission assures that the department director 
can be held to be responsible to all areas. 

But in the future the Miami Election Reform Commission has been successful, but how 
long rely strictly on citizen volunteers. The tremendous election protection effort in Miami with 
volunteers coming in from all over the country, especially lawyers, is certainly not sustainable 
given country-wide demands. 

Now, the county is faced with a referendum that will destroy the executive power of the 
County Commission. History has shown that left alone as it was in 2000, the Election 
Department will concentrate on the majority, now predominantly Hispanic Cuban areas, to the 
detriment of minority-black voting precincts, particularly Haitian precincts. 

The results have shown that thanks to the presence of single member districts and the 
power of the four black commissioners, this emphasis can be shifted to better perform minority 
efforts when there’s enough citizen pressure and continual vigilance. 

Our citizens would be even more effective if the Justice Department were an ongoing 
presence. This would occur if Miami-Dade was added in counties covered under the extension 
of the expiring provisions of the Voting Rights Act. 

We in the Miami-Dade NAACP believe that if we were currently covered by pre- 
clearance, the obvious removing of black voting power provided by the single member districts 
would compel that the Justice Department intervene. In the worst case scenario, if the 
referendum passes, there would even be more need for the Justice Department to pre-dear future 
changes. 

Having the mayor elected countywide for black focus, a distinct minority would remove 
any significant influences of black votes. The polarized voting in the first executive mayor’s race 
where a strong black candidate who was a Republican was defeated by a solid Cuban vote, 
which normally votes Republican, supports this. 
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In addition, with our current executive Mayor, the NAACP still has not been able to 
achieve a meeting. A new strong mayor with not all the checks and balances of the Commission 
is just a county executive mayor, and the new mayor would hire and fire and supervise the 
director of the Election Department. 

Human nature and history makes it obvious over time that the emphasis of the Election 
Department would be in providing efficient services to the majority and not in protecting the 
rights of black voters. And that is exactly why the voting rights bill was put into power in the 
first place. Thank you. 

[Applause] 

CHAIRMAN DAVIDSON: Mr. Mitchell. 

MR. MITCHELL: Thank you very much. Mr. Chairman. I’d like to thank the Lawyers 
Committee for Civil Rights Under the Law and this illustrious Commission for taking the time to 
deal with so important a subject at these incredible times in terms of voting power. 

My name again is Reginald Mitchell and I’m a former Florida Election Protection 
Director of the People for the American Way and the People for the American Way Foundation. 

I was introduced to election protection in a non-partisan effort to make sure all persons 
can vote in the 2002 elections as a volunteer. 1 then came on board with People for the American 
Way in 2004, and on a daily basis saw in the State of Florida all efforts and all challenges to 
voting in the State of Florida. 

You would think that we should not have to talk about such an important subject in light 
of the 2000 and the 2004 elections. But we’re constantly reminded every day in doing election 
reform or election protection, election reform after the November elections and everyday efforts 
to make sure citizens can vote, that the Voting Rights Act is a very important and integral part of 
voting for all citizens in this country, and particularly in Florida. 

The VRA is an important symbol of the inclusiveness of the right to vote. 

Ita reminded on a regular basis, we get the Internet e-mai! of the urban legend which 
says that we will lose our right to vote in 2007, and as false as that statement is, and as many 
both Congressmen and Senators and groups have gone to great lengths to try and dispel that 
myth, Ita reminded as a former adjunct professor and a person who studied the Constitution that, 
you know, the 1 5th Amendment was voted upon a long time ago in the 1 890s and there were a 
lot efforts despite the plain language of the 15th Amendment that says we have the right to vote, 
there were great lengths taken in times when it was very open and very clear, racial 
discrimination was being tolerated to prevent people from having the right to vote. 

So sometimes I do believe, even though 1 suggested that statement as false, the premise 
of it has some merit to it. 

The right to vote is a federal right that should be zealously guarded, but as we were 
reminded on the floor that sometimes that right is based on a state privilege, and many times the 
Voting Rights Act prevents very obstructive efforts of very specific acts that still where we see 
there are constant measures taken on a regular basis to prevent the right to vote and sometimes 
turning it into a privilege that’s not yet always honored. 

Florida Secretary of State Glenda Hood, who is the Secretary of State that reports to the 
Governor, constantly makes the claim that, despite my learning in law school that the right to 
vote is a right to vote, is a fundamental right, one that orders liberty could not exist without the 
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right to have, she reminds us that it’s a privilege in each state and sometimes that privilege can be 
taken away, and it is often taken away in the State of Florida, and it should not be granted based 
on a lot of contributing factors. 

Some of those contributing factors that take away this right to vote can be race, the past 
commission of a felony, the neighborhood that one lives in, a person’s economic class, the 
economic state of the county that they live in, the language they speak and their understanding of 
technology. 

So to elucidate further, just as my wife generally urges me on today, our 15th 
anniversary, of the need to recommit to that sacred institution and to commit to our family, that 
we need to renew our vows and recommit to everything that we do. I’m reminded to the time 
that we need to recommit to the Voting Rights Act and not only just add further foundation to it 
as she urges me to do with our wedding rings, to talk about some of the things that need to be 
included in the Voting Rights Act. Ill talk about that briefly. 

I would like to urge this Commission, thank you, to urge Congress to renew its 
commitment to the Voting Rights Act and to the minority voters it was intended to protect. I 
would urge the continued Section 5 pre-clearance of voting plans. I would continue to urge 
Section 2 of the requirements of language materials that we see very clearly in the State of 
Florida and weVe had, you know, very recent incidents with the language materials in the State 
of Florida that I’ll talk about briefly. 

Continued Section 69 provisions for federal poll monitors that have been very 
instrumental in election protection in the State of Florida, and the urging of more carrots to 
protect race neutral obstacles that are not covered in the Voting Rights Act, but seemingly have a 
desperate impact on minorities in the State of Florida. 

In terras of Section 5 pre-clearance, the general premises is that the minority voting 
strength should not be diluted. 

Election protection that we worked in the primary, the general election, and we had 
public hearings in Orlando on January 27th, Jacksonville on February 1st, and Miami on 
February 3rd, time after time again we heard through incidents in election incident reporting 
systems that there were tremendous obstacles on racial lines and other factors to prevent the right 
to vote. 

A lot of what we heard at those hearings with the Lawyers Committee, the NAACP, and 
People for the American Way and other groups, were some of the same things that we heard in 
many previous elections. Polling places are moved without prior notice; increased police 
presence at or near polling places. 

I remember specifically in Jacksonville, Duval County, with Marcia Johnson Blanco 
connected to my hip, that all of a sudden it was amazing how in a number two Afncan-American 
precinct, all of a sudden on Election Day there is this urge to pass out tickets and to have 
increased police presence at the voting places. 

When asked — we met at several meetings at the sheriffs office and the highway patrol, 
we were always assured that it was either — obviously had nothing to do with race, but that there 
were other explanations for why this needed to occur, such as stop running a red light, traffic 
day, national holiday, or some other explanations. And so we constantly had to meet with law 
enforcement officers to make sure that this didnt pose an incidence of intimidation. 
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And also with the incidents of prevention of terror at schools where many of our polling 
places are located. There was an urge -- even though state law requires you to be back 50 feet 
from the polling place to pass out election protection materials, and under the guise of protecting 
children, election protection folks were sent hundreds of yards away from the polling places. 

And so that generally has nothing covered and dealt with, but we were able to reach tacit 
agreements with law enforcement officials and school officials on this issue. But that needs to 
be looked at carefully to protect the First Amendment right to simply pass out materials that if 
some voters were not to receive. 

Sometimes language materials are not made available, people’s understanding of their 
right as a voter, what ID requirements are provided since ID requirements was very 
disseminatorily enforced in Florida, those became a problem in election protection and other 
folks need to be able to get to the polling places to inform voters of their rights. 

But other general things like voter intimidation, redistricting in Florida is a major issue 
that’s coming up on our November 2006 ballot issue. There is a committee for fair elections that 
proposes to say that districts should not be drawn based on furthering the position of incumbents. 

And everybody agrees that no one party should have the power to just perpetuate itself 
forever, that the voters ought to have the right to vote. Even though the People for the American 
Way likes to do things in a non-partisan fashion and to promote opportunities for voters to have 
as much access as possible, there is concern that redistricting plans does not dilute current 
minority voting strength in Florida. 

And so when talking with folks that represent the Committee for Fair Elections, they talk 
about redistricting in Florida that may or may not be a good idea. When asked how can they 
ensure that voters’ minority strength is not diluted, they simply say: We will comply with current 
federal law, which includes the Voting Rights Act. 

So those preventions are not there, that case level is away and it’s important that those 
provisions be retained. 

In terms of felon restoration, as you probably heard, I saw Courtenay Strickland and other 
folks representing the Florida Felon Rights Restoration Coalition, probably spoke at length to 
you. 

It is a problem of felon restoration, of folks having their right to vote being restored. We 
saw in 2004 — excuse me. In 2004, there was a conscious effort to, along racial lines - well, I 
should say ethnic lines, to continue a suspect felon list that had many African-Americans that 
were included on the list, but to exclude Flispanic-Americans on the voting list who were also 
guilty of a felony. 

It’s almost - as terrible as that was, the suspect felon list was thrown out because it was 
clearly - went along racial and ethnic lines, but it has brought new attention to the problem of 
felons not having their right to vote restored. 

In Florida we have a tremendous problem with clemency. Of the 50,000 felons that do 
not have the right to vote, about 80 percent of 40,000 still cannot continue to vote and there’s all 
kinds of backlogs, and 111 send written materials on the statistics related to that. But that’s a 
problem with folks having their rights restored and we know this traces back to the 1800s when 
Afncan-Americans — attempts were made to keep Afncan-Americans from voting. 
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So lastly, language assistance materials. The People for the American Way supports 
under-represented groups, African-Americans, Hispanic- Americans, and Affo-Caribbean 
Americans to have language materials. And to the credit of the Justice Department, they have 
been great enforcement in this area of making sure that poll monitors are not using racist tactics 
to keep Hispanics from voting and other minorities from voting. 

But the Voting Rights Act, however, does not include Creole, and we saw with the 
growing Creole population in Florida that that language either ought to be added to the Voting 
Rights Act or just provisions for any type of languages of minorities that enter this country where 
they are provided the language materials for Creole-Americans and other Americans. 

In Dade County they have passed an ordinance to provide for that, but it does not include 
other counties, such as Broward County, Palm Beach County, Orange County, which has a large 
Haitian population, and since that’s not covered under the Act, we have talked to as many of 
these counties to pass an ordinance just to say it, but it ought to be included in the Voting Rights 
Act. 

And finally, poll monitors. I catmot overemphasize the tremendous help weVe had from 
poll monitors in enforcing all of this, but that continues to be included. Many of the dirty tricks 
and the police presence we were able to nip in the bud through the assistance of poll monitors in 
Florida. I see my time has passed and so 111 be happy to answer any other questions about this 
issue. Thank you, Mr. Mitchell. 

[Applause] 

CHAIRMAN DAVIDSON: Ms. Slaughter-Harvey. 

MS. SLAUGHTER-HARVEY: Mr. Chairman and Commissioners. 

CHAIRMAN DAVIDSON: Could you bring that up just a little bit closer, please, for the 
court reporter there. 

MS. SLAUGHTER-HARVEY: Is that better? 

Well, first of all, I thank you for taking the time to share with us this commitment and 
your interest in areas that have occupied most of my life. I was introduced to problems in voting 
when I was in the eighth grade. I was cleaning out my father’s wallet, without his permission, of 
course, and came across a poll tax receipt, and it bothered me. 

I have the poll tax receipt in my office now and it’s been with me since I graduated from 
law school in 1970. Everytime I look at that receipt it reminds me that I have work that still 
needs to be done. 

I am really concerned and I have prepared a lot of materials, none of which 111 touch. I’m 
really concerned that we are involved in a very serious, serious survival game, and at my age, I 
have decided that Ifn going to leave it to the younger man to come up with the means of 
responding to what 1 perceive as an attack on the sanctity of the ballot. 

I started out practicing law with the lawyers committed to Civil Rights Under Law in 
1 970 and I inherited Coimer versus Johnson. I left the lawyers committee in 1972 because I had 
some real serious problems with my own identity and what I could do to change our 
environment. 

I entered the practice of law at home in Forest, Mississippi, and stayed there for almost 
eight years, and then I got an opportunity to work with legal services. I worked there and then 
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got an opportunity to go to the Governor’s office. I went there and each step I took, I became 
more disillusioned with meaningful participation in the democratic process. 

1 took a dare and accepted a challenge and became Assistant Secretary of State for 
Elections in 1984. And I prayed that I could make a difference and be true to Medgar Evers, 
who was one of my heroes, and try to make certain that I could do something individually that 
would give some credence and some support to all of us being citizens. 1 was, again, very 
supportive. 

Legislation was hard to get through it and every case that we won, Marvin versus Elaine, 
and everybody suing Elaine and Henry Kirksey coming in doing what he could do, everything 
was — nothing was really making a difference until we got an opportunity to be involved in 
judicial redistricting in Mississippi and we now have 25 African-American judges, and that to 
me was really the start of a real revolution. And I noticed that one of my heroes, Mr, Gray, this 
morning said that Alabama had the largest number of black elected officials. 

Now, IVe never disagreed with anything he said, but today Mississippi has the largest 
number of black elected officials. 

MR. GRAY ; I stand corrected. 

MS. SLAUGHTER- HARVEY: I think he’s right when it comes to legislators. You all 
have more than we do. But 1 say that to say that I started off practicing law and trying to bring 
about changes. That didn’t work. And 1 went to the political process and as Assistant Secretary 
of State, we made some changes in the policy. We eliminated dual registration. 

We made some changes and 1 felt pretty good about that to the point that I returned home 
to practice law in 1997. I am probably more disturbed now than IVe ever been in my life as to 
what’s happened. There’s an effort now to change all election laws in the State of Mississippi in 
a very subtle way. There’s a serious attack on the present judicial structure that we have. People 
are looking very seriously at redistricting certain judicial areas. 

And I am the type of individual who never gives up. But at this point in time, I’m going 
to pass the baton on to young people so that they can come up with some suggestions as to how 
we best can preserve the victories that we put in our column of accomplishments in life. 

I was asked to read several statements, and I’m not going to read those statements. I’m 
going to make copies and provide those to you for the President of the Magnolia Bar 
Association, J. Rupert Hill, Henry J. IGrksey, the man that 1 consider to be Mr. Voting Rights in 
Mississippi, Carol Rhodes, who is one of the renowned attorneys in the area of voting rights, 
Ellis Turner as well. 

I ask you to use all of your influence and call on people who owe you across the aisle and 
ask them to re-authorize the Voting Rights Act. But also appeal to their spirit and ask them to do 
what is right. 

And I applaud each of you. I checked your background because I did not talk to people 
who were just here. All of you gentlemen and the ladies who are not here have a record that you 
do care, and with that kind of commitment, I feel confident that we can make a difference, and 
that the Voting Rights Act will be re-authorized. 

But I’m concerned about pre-clearance from an administration right now that bothers me. 
There’s too much of a good-old-boy relationship between the Mississippi Gubernatorial Office 
and the Presidential White House. 
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I'm genuinely concerned about that, and to ask you to ask them to re-authorize the section 
that deals with pre-clearance, I’m not really that comfortable that someone who’s now in a 
position to oversee the states, particularly the State of Mississippi. I’m not really comfortable 
that the fox can accurately and honestly guard the chicken house. So I’m in a dilemma. 

But 1 do pray that we will do what’s right and I know that with your leadership 
and with the leadership of the Lawyers Committee, that things will have to get better. I 
appreciate it. 

[Applause] 

CHAIRMAN DAVIDSON: Thank you very much. 

Mr. Pierre. 

MR. PIERRE: Good afternoon. My name is J. Goodwille Pierre and I’m honored 
to be not only here, but on the panel with such wonderful, esteemed and very intelligent 
people. I want to echo once again the sentiments of all my fellow panelists, thanking the 
Lawyers Committee on Civil Rights and the Law, National Commission, on the Voting 
Rights Act as well as every one of you for taking the time out of your busy schedule and 
also for your continuing fight and quality of law. 

When I think about working with each of you directly, Mr. Gray, John and Ms. 
Davis on different things not knowing how — not knowing we will come to this particular 
point and never think about, I think about the collective collaboration of many, many 
different things that IVe done over the past two years, and it’s amazing how it comes to 
this particular point where you have to recall collectively all the things that you have seen 
and witnessed. 

Briefly, IVn a licensed attorney, licensed with the State Bar of Texas, Southern 
District of Texas, and United States Patent Trademark Office. I am currently president of 
the Houston Black Lawyers Association. IVn Chair of the African- American Lawyers 
Section of the State Bar of Texas, and as of last Monday or Tuesday, I’m the director of 
Region 5 of the National Bar Association which composes - consists of the regions of 
Texas, Louisiana and Mississippi. 

I have worked as district director for the Honorable Congresswoman, Sheila 
Jackson Lee; deputy director for the Texas People for the American Way and People for 
the American Way Foundation. Also in that capacity, director for the Texas vote - part 
of the right-to-vote program and coordinated the State of Texas election protection 
project 2004 where during that time we educated over 300 lawyers in the State of Texas 
on election law and election protection. 

I was reminded prior to the start of this by my esteemed colleague, Ms. Harvey, of 
how young I am, how very young I am in the practice of law. And, you know, whereas I 
gladly accept that, IVe done a lot, but it’s quite disturbing that in 2005 all the things that 
weVe attained that we are sitting debating on reorganization of the Voting Rights Act. 
When I do public speaking and talk to young people, I often say that you should - we 
should - you should stand on the shoulders of your predecessors. And what I mean by that is for 
you to stand taller on the foundation that they Ve established and retire, and as you retire, 
everyone grows. 
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But it seems that we are constantly falling off those shoulders to fight those same fights 
that our foundation of those who have laid the paths has fought and it’s quite disturbing. It’s 
continually disturbing. 

And in the very short time, IVe experienced quite a few things all connected and I’m just 
going to communicate just a number of examples to you and then 111 be available, of course, for 
questioning and also to present anything that IVe stated in writing. 

In my capacity of service with the National Bar Association and the affiliate chapters, 
and I do want to thank the National Bar Association, again, for providing this day and for 
responding to the clarion call of Barbara Amwine. 

It’s always been a concern for me that the lawyers, especially Afncan-American lawyers, 
are not so much — are too in tune of what goes on around them, and with the aid and 
collaborative effort of the Lawyers Committee on Civil Rights and the leadership of the National 
Bar Association, we are changing that, and I’m excited to be a part of that change. 

But in my capacity in Texas, IVe been the person who most people call for answers, and 
most of the time I donf know and I’m so glad that I can pick up the phone and get the answers to 
some of those election law questions. 

But I have had the experience of seeing certain things through my life over the past three 
years that have been quite disturbing and it should be evidence enough that the Voting Rights 
Act, including Section 5 pre-clearance should not be disturbed. If anything, they should be 
tightened and enforced even more. 

I want to start off, my term and my tenure with Congresswoman Sheila Jackson Lee close 
to the end of that tenure in 19 — excuse me, 2003, IVe dealt a lot with redistricting as it was 
reported by the panel and in that process in Texas it’s unique because the impetus for 
redistricting comes from Congressman Tom DeLay who is in Texas, 

And although it happens that election protection as stated by Reginald so eloquently is 
supposed to be non-partisan, a lot of the acts of the redistricting was created so that it could 
extend to a particular type of political party and, therefore, it could maintain power. 

And so from that, and then my springboard to working with People for the American 
Way, I was immediately thrust into an incident in which was very disturbing and which from that 
and getting the phone call from students, I immediately communicated coimsel, not only with 
People for the American Way, but also with Lawyers Committee on Civil Rights, and it’s 
through that working with John Greenbaum and Lawyers Committee on Civil Rights and People 
for the American Way we found ourselves having to fight a fight that’s been decided many times 
over, and that is where students have a right to vote on their college campuses where they have 
residence. 

The District Attorney of Waller County, Oliver Kitzman, felt that he had to legislate 
policy from his position, insinuating that students who are at a predominantly black college, 
A&M University, did not have the right to vote because they were actually residents of their 
hometown. He also articulated, also in writing, has published on several occasions that most of 
the students were being misled by those individuals wishing to win their vote by providing them 
with CDs, barbecue sandwiches and other trinkets so that they could be misled to vote in a 
particular way and as a result, that they could not be trusted in voting. And if anyone should 
register to vote and actually vote, they would be duly arrested. 
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With that charge, the Lawyers Committee on Civil Rights and the Law immediately 
descended upon the State of Texas and Houston to assist with a lot of other civil rights activists 
to, not only march, but also file a lawsuit against the District Attorney of Waller County, Waller 
County, on behalf of the National Association for the Advancement of Colored People on the 
campus of Texas University, and won the lawsuit in the end through settlement and through the 
efforts of also Weil Gotshal. 

But my concern with that is, one, it took a very, very long time for individuals in Waller 
to realize their error, if they ever did realize it. And, two, the fact that we had to call on so much 
power to do something which fimdamentally is right. 

And that is protecting the right of students to vote on college campuses. It was so 
disheartening being a lawyer practicing brand new, 39 years old, to still see this. Because it’s 
such a distraction when there’s so many other things going on. 

If that wasn’t bad enough, I was Director of Election Protection in 2004 and in my 
association with the minority bar counsels in the state as well as in the City of Houston and the 
other cities, including San Antonio and Dallas, I also had to mobilize the non-lawyers to be poll 
watchers and monitors, and I did this alongside with Houston Urban League and other people, so 
I was like the center of the wheel of the coordination effort for a lot of different things. 

And while we were doing this for — because we haven’t gotten to Election Day yet, there 
was an incident occurred by one of — a young gentleman who was empowered with helping 
register younger individuals to vote through Rock the Boat and it was a particular incident in 
October in Beaumont, Jefferson County, where he was — and along with Rock the Boat, was 
doing a concert to register people to vote. 

The election secretary was there. A lot of dignitaries were there to register to vote and 
what they normally do and did after it was over was take all the registrations that he received to 
bring them back to Houston so he could - so that they could coordinate and tally the database 
and then send it in. 

In the State of Texas, especially between Beaumont and Houston, the counties are so - 
Jefferson County and Harris County are so close that they do have a relationship with each other 
that you can coordinate registration. 

So it’s not like a far out county where you have to submit it right there. They will accept 
Jefferson County registrations and then pass them onto Harris - in Harris County pass them onto 
Jefferson County. 

Well, the secretary, as he was leaving told Reginald Barclay, who was coordinating these 
efforts, that he could not leave with the voter registrations that were filled out and he 
communicated to him that, you know, he could and this is what he would normally do and he 
proceeded to get in his car. And she called the sheriff. 

Then what happened was that while driving, Reginald, along with three other young 
ladies, all under the age, I believe, of 24, were pulled over by three Jefferson County Sheriffs 
vehicles, handcuffed to the steering wheel. 

First they were taken out, frisked, handcuffed to the steering wheel, and then their voter 
registrations were removed from the trunk and they sat there on the highway for about three 
hours. I immediately received from the vice president of the Houston Urban League as I 
normally do, saying: What’s happening? Whafs going on? 
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Got on the phone with several other people, Gary Bledsoe, the state NAACP director, 
Melanie, I can’t think of her last name, out of D.C. — 

MS. ARNWINE: Melanie Campbell. 

MR. PIERRE: Melanie Campbell, yes. Claude Foster with the NAACP National Voters, 
and we were on a five-way phone call trying to see if we could resolve this while at times talking 
with Reginald. They allowed him to use the phone. 

Well, actually he couldnf, but a young lady was on the phone. Reginald put her on the 
phone and they just did this to Reginald and, mind you, they did not handcuff or accost the 
women. They just did this, directed to the only black man in the vehicle. 

To make a long story short for time, we had to call on — of course, I called my former 
boss, Sheila Jackson Lee. She made a phone call. But Nick Lansing actually called. He was 
Congressman at the time prior to redistricting and because of relation they had, he ordered, 
demanded that they release him. 

They released him actually with no apology, but just a threat, saying to him: Go straight 
-and they kept the registration cards, the registration material. Of course, they were very, very 
nervous. That incident rattled him. It was the first time that those individuals have experienced 
anything like that. They were very mean. They were not treated very well and it really put a 
negative image on the whole process in their mind. 

The last thing I want to talk to you about is — there’s just a couple of things in my 
experience with Election Protection 2004, and also as pertains to my position: Unlock your 
Vote. Unlock your Vote, and Honorable Gray will attest to this, and his dealings with them was 
a process just like in Florida to give, alert formerly incarcerated persons and let them know they 
had a right to vote in Texas once they were off of probation or parole. 

Well, in Texas, although they have the right, a bill to educate, mandatory education once 
it released, was vetoed by Perry, who came after Governor Bush, who’s now our President. 

And what this caused us to be on a mad scramble to make sure we alerted and reminded 
and educated not only those individuals who were formerly incarcerated, but individuals in the 
county because county officials did not know, even though they were officials responsible for the 
manning or doing an election or registering, did not know that former incarcerated people had 
the right to vote in Texas. 

I always tell myself there’s no way that people could not know. There is no way that 
people could not know. And I was reminded on a regular basis that I had to educate from 
lawyers to judges that they had the right to vote. And there were incidents in many different 
counties where so many formerly incarcerated persons were not allowed to vote. 

I see my time is out and I’m allowing any questions you may have to continue. Thank 

you. 

[Applause] 

CHAIRMAN DAVIDSON: Thank you. Well go down the line again like we did last 

time. 

MR. GRAY: Mr. Chairman, I want to express my appreciation to the panel and I’m glad 
that our president-elect has come in and I know he is on the next panel. 

The National Bar Association, as one of its past presidents, I’ve always been interested in 
voter registration. My becoming involved in the political aspect of NBA occurred when Amette 



619 


51 

Hubbard became the first female president and I was tending to my business in the lobby of the 
hotel. She came up, told me she wanted me to be one of the presidential assistants. 

At that time we had a voice, but not a vote on the board and she asked me to come up 
with a voter registration plan so that we, as lawyers across the country, would be able to help to 
get people registered to vote. And we came up with such a plan. 

So my question to you is, what do you believe that members of the National Bar 
Association can do in their respective states to assist in getting Congressional approval for the 
extension of these provisions of the Voting Rights Act specifically? 

MR. PIERRE: Well, as you know, being the past National Chair, National President, the 
lifeblood of the National Bar Association is in its chapters. This is where, not only where the 
dues come from, but where the message of the National Bar Association in the man and woman 
power to advance its ideas are thrusted. Without the affiliates, you know, the NBA couldn’t 
exist. 

Now, it’s incumbent upon the affiliate chapters, those who get their benefit of being part 
of the National Bar Association, to become more responsible in nurturing and coordinating their 
members around the state. 

Not only members of the National Bar Association, but also to be aware of the current 
events that are going on. The reality of being a lawyer, a young lawyer, the reality is that dealing 
with life, with family, it’s very difficult to multi-task on different things outside billable hours or 
trying to get paid. So the leaders step into a leadership role. 

As an affiliate chapter president. I've taken on the responsibility, the burden, to make it 
my job to bring the information to my fellow attorneys in my area. That is my role. That is my 
job. If I canf do it, then I don’t need to be president. And it’s through the power of a coordinated 
voice of lawyers in the affiliate chapters in the region that strengthen that voice, echoing out to 
particular leaders to come meet. 

And have the database of knowing — the fact that 1 know that I have 1 ,258 licensed 
attorneys in the City of Houston; I have a database that I can shoot out e-mails to them at a press, 
and excuse me. Senator Kay Bell Hutchison, you dont want to talk to us? I think that is one way 
to do it. 

What it is, you’re building a relationship, you coordinate, and you make these attorneys 
feel closer. Without communication, they feel distant, and they feel distant. They don't feel 
attached and they don’t feel like they’re part of the solution. 

CHAIRMAN DAVIDSON: Do you want to add to that? 

MS. SLAUGHTER-HARVEY: Yes. We Ve already started the State of Mississippi 
through the National Bar Association. We have Republicans and Democrats who are members 
of our organization and we challenge them to be responsible for delivering both sides of the 
aisle. 

In addition to political conversation, we are also viewing options in the legal world as to 
lawsuits. So weVe already started to accept the challenge. 

MR. MITCHELL: Just quickly. I think through the civil rights action and through the 
bully pulpit of the president himself, the motto last year the day before the 2004 elections was 
election protection straight from the President’s office. You cant exactly mandate to attorneys to 
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do a certain thing, but I think it was unanimous consent that that was an important thing to do 
and through the affiliate chapters, through the civil rights law section of the National Bar 
Association, they came up with all kinds of plans to implement election protection and I see the 
same thing happening already. 

This forum today is an example of that, and because of organizations like the Lawyers 
Committee for Civil Rights and the Law, People for the American Way, ACLU, NAACP Legal 
Defense Fund, all of those groups are members. You know, they have members who are actively 
part of those organizations and members of this organization. They can use the resources that 
they have on a day-to-day basis to implement good-working solutions to implement this. 

MS. BELL PLATTS: I’d just like to add that lawyers wear many hats and I always 
consider us, you know, quasi-public servants. And while we might be lawyers, we’re also church 
members. We’re leaders in the community. It’s on us to go out and educate people about the 
importance of this issue and bring that message Ifom the ground all the way up to the halls of 
Congress. 

And letter writing, you know, someone talked about that this morning, letter writing, 
phone calls, we can help people craft the message that reaches the people who are going to make 
these decisions and with so many affiliated offices of the NBA, there’s a lot of work to be done, 
but I'm confident that it can be done. 

CHAIRMAN DAVIDSON: Congressman? 

CONGRESSMAN BUCHANAN: Mr. Chairman, I, too, want to join Mr. Gray welcome 
you and thank you for the contribution you've made to this hearing. Our job is to compile a 
record to provide Congress with the information they need and the records they need to 
determine whether those provisions from ’82 forward and the situation from ’82 forward would 
give us a reason to continue those provisions that do expire in 2007. I think you - felt you made 
a very strong case in that regard. 

Mr. Mitchell, as you may know. I’m a charter member for the chair of your organization. 

I want to express appreciation to you and your colleagues and the NAACP, ACLU, and the 
Lawyers Committee for what you have done in this area in the State of Florida. I think the effort 
has been outstanding. 

And Commissioner Gray has rightly raised a question that I think - it appears to be the 
case. It will take a maximum effort to continue the protections of voting rights in the years 
ahead and lawyers, as they have in the past, especially are going to be important and Ito sure you 
would agree. 

Your wife sounds like mine as well. If nothing else in the world. I’m a women’s rights 
activist. That’s because I listened. 

[Applause] 

CONGRESSMAN BUCHANAN: I listened first to my mother, but then I married my 
wife and she made it abundantly clear what the evils are of sexist thinking and what the personal 
consequences are and my continuation in that process. 

Anyway, I do thank you for your testimony and especially for what you do. I would just 
raise a question. Your organization has not, as I understand it, taken a position on the present 
Supreme Court nominee, per se, but has urged that his record and that of any such nominee be 
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very thoroughly searched and the Senate be very careful to look at anything that might impact 
questions like voting rights - 

MR. MITCHELL; Exactly. 

MR. BUCHANAN: - in that record and I was thinking about he's going to be faced with 
questions in that area. Do you have any comments you want to make in that area, any of you? 

MR. MITCHELL: Again, you know. I've been introduced to - we have a very able 
person, the assistant dean, that's over the Supreme Court nominee effort by the — I think, the 
National Bar Association also has taken the same position, the National Coalition for Fair and 
Independent Judiciary. And I think it's very critical that you not jump out there early and take 
criticisms against the person. 

We understand the President has the right to make the nominee, but it's the constitutional 
job of the U.S. Senate to explore the record thoroughly and make sure that this person is ably 
qualified, not just in terms of qualifications and credentials, but in positions that they may take. 
And so we are encouraging folks to explore the full record and make a decision at the time of the 
judiciary hearings, when I guess this will start September 6th or so, around that time. 

But there have been cases where they talk about restricting the Voting Rights Act that I 
hear of, and the positions taken as an Assistant Deputy Solicitor General and assistant to the 
President's office where the case is made like it was made previously, that, well, I was just — you 
know, that wasn't necessarily my personal opinion. I was advocating for my client. 

So we think it's important to explore the full record to get to the bottom of whether or not 
things like the Voting Rights Act and other federal acts will be the right of Congress and if 
necessary, proper clause can implement those kinds of federal acts and protect the rights of all 
Americans. 

CONGRESSMAN BUCHANAN: Thank you. 

Anybody else on that subject? The posture of the federal judiciary obviously is the other 
thing that has great weight on what happens in voting rights - 

MR. MITCHELL: Absolutely. 

CONGRESSMAN BUCHANAN: — and I think Congress is going to have to do this job 
right to make sure that protection continues. 

Thank you. 

CHAIRMAN DAVIDSON: Governor. 

GOVERNOR ROGERS: Thank you kindly, Mr. Chairman. 

Meredith, I wanted to ask you a question in particular. You were focused in particular on 
South Carolina. We are not holding hearings in South Carolina, but your focus was to some 
extent on South Carolina and on Georgia. And you were talking about your experience in both 
areas and the contrast essentially that exists there. 

We were just in Georgia two days ago. We were over in Americus, Georgia, and part of 
the testimony that we received had indicated sort of a split, if you will, a dichotomy. There was 
some talk about sort of what happens at the local level and then what happens on a statewide 
basis. 

You commented specifically that in the State of South Carolina, the ability of an African- 
American to be elected statewide is, I think you commented, that the Governor has indicated that 
that's not a possibility. 
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Georgia has four African-Americans that are elected statewide in George, And you’ve 
had an African-American who was the nominee of the Democratic Party for the United States 
Senate in Georgia, for example, also. 

I’m just curious given the fact that we wonTt be in South Carolina, you mentioned that 
Georgia, and Atlanta, in particular, was sort of the model of the New South. I guess in a very 
short manner, if you could, describe for me the difference between South Carolina and Georgia 
from your point of view in terms of sort of this whole issue as it relates to the Voting Rights Act. 

MS. BELL PLATTS: Well, some of it, I was saying, still has come down to partisanship. 
I think there’s still some viability of the Democratic Party and white Democrats specifically in 
Georgia. 

In South Carolina, the flight from the Democratic Party has sort of complicated matters 
where you don’t have — it is true. Racial-polarized voting, black candidates get black votes, 
white candidates, white votes. And if there are no whites in the Democratic Party fighting for 
that white candidate, they very often lose as you move from the primary to the general election. 

So it’s very hard to be more specific because so much of this is local. I can point to many 
places in Georgia, you know, maybe not statewide but at least at the local level, where you have 
the exact same problems that you have in South Carolina. And that’s sort of why I took my focus 
back down to the local level. 

And I don’t know that Sonny Perdue has ever come out and said anything like 
Governor Sanford has done in South Carolina, but I think partisanship has something to do with 
it. I think voter registration rates are considerably different between those two states. I don’t 
have the numbers with me. And voter turnout efforts are quite different in South Carolina than 
they are in Georgia, and I think all of those factors interact with each other. 

And the fact that South Carolina is considerably more rural and more dispersed than - 
you don’t have a City of Atlanta, for instance - 

GOVERNOR ROGERS: True. 

MS. BELL PLATTS: - in South Carolina. Columbia and Charleston are there, but 
they're not quite the same. You don't have that locus of concerted effort. I mean, that would be 
my best evidence on that point. It's very local. 

GOVERNOR ROGERS: Okay. Mr. Brown, I want to ask you in particular. You were 
commenting essentially about the dynamic as it takes place in particular with Hispanics and 
African-Americans. You know that particularly that here in Florida, essentially Hispanics were 
taken care of. They weren't problems in significant measure in terms of Hispanic areas, but 
you're talking about a discrepancy that existed among African-Americans. 

The leadership, in particular, in Miami-Dade County is fairly significantly Hispanic in 
terms of its leadership base. 

I want to get your comment, in particular, as it relates — what you're essentially talking 
about is practices engaged by Hispanics which are adverse to African-Americans. And I'm 
curious about that, in particular, because our classic scenario is to talk about this issue as it 
relates to whites, in particular, and their adverse actions as it relates to blacks. But in this case, 
you're talking about the actions of Hispanics and the adverse impact of those actions upon 
African-Americans . 
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MR. BROWN: Right, Well, first let me just relate it a bit to the problems we heard 
earlier at the first panel about Hispanics in the central area of Florida. 

GOVERNOR ROGERS: Yes. 

MR. BROWN: And, unfortunately, just like my colleague said here, it does get mixed up 
with partisan politics. In this particular area, many of the Hispanics are non-Cubans. They tend 
to be predominantly Democrat and they are receiving the kind of treatment that we heard about 
this morning. 

In Miami, we have the dynamic of the power of the Cuban hegemony of Miami. Out of 
13 county commissioners, you have a Cuban majority. You have a Cuban mayor. And it’s 
predominantly the well-off Cuban areas that control the county and it’s those areas that were 
taken care of appropriately well by the voting registration department, just like they used to take 
care of the well-off white areas when it was a white hegemony that ran in the county. 

So - but it also coincides with, in general, the Cuban voters are Republican and the black 
vote tends to be Democrat, except when we had one of the most powerful black political figures 
in the county who happened to be a Republican and happened to serve as an Assistant Secretary 
of Transportation in the Reagan administration and chair in the county, too. 

He lost because the Republicans wouldnTt vote for him. 

GOVERNOR ROGERS: Yes. Those were the Hispanics Republicans who would not 
vote for an Afiican-American. 

MR. BROWN: The Hispanics Republicans voted for a Hispanic who was a Democrat. 
Again, illustrating the polarization that, yeah, party is important, but it also tends to be that 
ethnic. And unfortunately, the plurality right now, there’s still going to be some issues with 
non-Cuban Hispanics because things get subtle when you’re moving in. 

We have a very large growing Mexican American population which is very much 
politically powerless in Miami-Dade County. So it’s typical of what you get. Majorities that 
have affluence and power, they act like majorities who have affluence and power to keep that 
power. 

GOVERNOR ROGERS: Absolutely. But it’s a dynamic that is rarely discussed. It’s 
essentially competition as it exists among Latinos versus Afncan- Americans and how that even 
plays. And, in effect, what youVe talking about is Latinos as you Ve just described it engaging in 
exactly the same conduct essentially as whites have engaged with respect to African-Americans, 
but Latinos doing the same as it relates to practices here in South Florida, and that is a dynamic 
that I doni think we quite hear about as much in terms of — well, at least we don’t hear it 
articulated. It goes unspoken. 

MR. BROWN: But not articulated. 

GOVERNOR ROGERS: Okay. Thank you kindly. One last question, if I may, Mr. 
Chairman. 

Constance, obviously I’m fascinated, first of all, by your experience and your 
background, I know about the substance in terms of your life and all the good things that you’ve 
done, I was struck, though, by your comment. 1 mean, you essentially said at the end of the day, 
1 am more concerned now than at any point in time in my previous history. 

Now, what 1 was concerned about is. I’m wondering whether you consider that to be an 
overstatement on your part or whether you consider that to be — and I don’t mean that to be 
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anything other than - I mean, I’m dead serious about it because you’ve been through extremely 
difficult times as we talk about the creation, in particular, of the laws related to the Voting Rights 
Act, and in your description of it being you Ye most concerned about it now than in years past. 

And essentially what you said is, you’re concerned about the fact that you got Haley 
Barbour sitting in the Governor’s office there and his relationship with the President and that that 
forms the basis of your concern. But I’m wondering if there are other dynamics that are in place. 

I guess I was struck by several things. On one hand you said, listen, Mississippi has got 
the highest registration and, I think, the highest number of African-American officials elected in 
the United States. 

Of course, youVe got the largest black population of any state in America also in terms of 
population, period. You’ve had extraordinary gains that have taken place in Mississippi as a 
result of the Voting Rights Act, but lYn curious about your comments because you say - I mean, 
you said it directly. I’m concerned now more than ever. 

MS. SLAUGHTER-HARVEY; And I mean it. 

GOVERNOR ROGERS: And I want to get someone to explore that, but we seem to be 
short of time so I donY want to ask you a long question, Mr. Chairman. Forgive me for doing 
that. 

CHAIRMAN DAVIDSON: That’s okay. 

GOVERNOR ROGERS: I’m asking you because I’m struck by that. And I’m struck by 
your comment in that regard, and I’m assuming it goes beyond partisanship, this sort of 
Republican/Democrat stuff and all that kind of thing, but I’m wondering what the answer to that 
is. 

MS. SLAUGHTER-HARVEY: Well, I guess I proved my point. I am truly frustrated. I 
feel now more pain than I felt when I went to the University of Mississippi School of Law and I 
was called a nigger. 

I feel more pain now than when a judge called me a nigger from the bench in 1970. I feel 
pain because I sense that young African-Americans who are my age that’s saying - think that we 
have overcome. And I’m disturbed because I see so many young African-American lawyers who 
think that they Ve made it big time. And they tend to say, they have problems talking about our 
own people. 

I’m disturbed because I see young black lawyers becoming members of predominantly 
white law firms who think that they are white. And 1 donY say it in a negative, mean spirit. lYn 
saying that I am so, so hurt. 

And I think that I participated in that game. I fought and sacrificed and cried and cursed 
in order that young African-Americans would not have to endure the pain and indignities that 1 
endured. And I see them now forgetting about the shoulders that we Ye talking about. 

I see them saying: Those people have problems. Those people donY vote. Those people have 
children and they’re not married. Those people are shiftless. Those people are lazy. 

Yes. I’m hurt. See, when I was in Florida I understood that the Klan does not have to 
wear a sheet. I knew that. Now, I’m not certain young folks understand that you donY have to 
wear a sheet. It ought to be that God made a difference in his creation. So yes, at my age. I’m 58 
years old and I have never been more concerned about the survival of this country and the mean- 
spiritedness that’s hit. I am disturbed about Haley Barbour. Yes. I am. That bothers me. And 
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when Haley can sit there and talk about being a Christian and then turn off poor people, black, 
white, old, young, children, and then to have young black people embraee him and saying the 
Governor, it bothers me. And then to see that Haley and the President can be friends and both of 
them to me have absolutely no heart when it comes to poor people. 

Yes. It bothers me. And I think I’d rather go back to the days of Ole Miss when I was 
called a nigger because then I never slept. I had one eye always on you, but I did my thing. 

Now, I don’t know who to watch. 

And these young folks who are coming along who want to try to make a difference and 
they’re black and they may forget that Ibi black. Ifn just really - I’m glad that you sense my 
frustration. I just don’t know what in the world to do. And that’s why with you men, I know 
your background. God knows I hope you can tell us how to do it. 

[Applause] 

MR. GRAY: Mr. Chairman. I share Ms. Harvey’s concern. I’ve been involved in it a 
little bit longer and - but there is, and I say it all the time, that we are probably at the most 
critical point in the history of our nation from both black folks and white folks, respectively. 

And now I speak to almost as many white folks as I do black folks. 

The white people, I have to educate them over why and how we have gotten to where we 
are and why it’s necessary to be doing what we’re doing. 

And then I look at my own brothers and sisters, particularly lawyers who think they are 
so great and they enter these big law firms and they’re making money and theyfe living high and 
they think they are there because they are bright and brilliant and owe nothing to nobody. 

[Applause] 

MR. GRAY: And it is frustrating. And what I told them is, they don’t know it, but you’re 
not as brilliant as you think you are, and if you donf believe it, let something happen in that law 
firm and there has to be a cut-back or something else, and youVe going to be without a job and 
you’re going to have to start all over somewhere working for somebody else. 

So we have a two-fold issue and to have an administration ~ and it’s finstrating to have 
an administration who isn’t sympathetic towards working people, poor people and people who 
need health care at all. And to look at the federal judiciary panel, when I came along, we had 
some hope with judges like Frank M. Johnson. But now we have district courts, courts of 
appeal, the Supreme Court packed basically with young white, male, high-income persons who 
have no knowledge and no concern about people. They are only there basically because of shear 
power. 

So I think somewhere along the line — and it’s not just a racial matter and just not a 
political matter, it’s a matter that you have a whole generation coming up without any concerns 
about anybody hardly other than themselves and what they can get out of it with power I have 
that I can exert. 

[Applause] 

MR. GRAY : But I don’t want you to get discouraged. I’ve decided there’s certain things 
I can do and certain things I cant. I don't worry about anything. IVn going to do the best I can in 
situations and do as you have said, tell these young people, I tell them that economic 
discrimination is one of the worst things in the world now. 
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There’s a difference between the haves and have-nots and it’s getting wider. I 
don’t know the answer. But your bright Harvard and Ivy school graduates, black and white, 
ought to have enough sense to do something about it if we and our peers have come along who 
had all these adverse circumstances and be able to survive. So just hang in there. 

[Applause] 

CHAIRMAN DAVIDSON: We really need to get on to the next panel. WeVe running 
behind. I want to thank this panel. 1 want to thank the commissioners who have interacted with 
it. I think, in particular, the combination here of youth and age on this panel has held it together 
in a very interesting and productive way. 

And so we’re going to get right on with the next panel at this point. 

[Applause] 

CHAIRMAN DAVIDSON: Welcome. We’re pleased to have you here this afternoon 
and I believe I have a word or two to say about everybody on this panel here in terms of what 
I’ve got before me. Iris Green is a member of the National Bar Association. Monica Dula - is 
that pronounced correctly, Dula? 

MS. DULA: Correct. 

CHAIRMAN DAVIDSON: — is a staff attorney with the Criminal Defense Division of 
the Legal Aid Society. Before joining that society, she worked for the U.S. Equal Employment 
Opportunity Commission and the U.S. Environmental Protection Agency. 

Ms. Dula is currently the Vice President for Membership of the Metropolitan Black Bar 
Association of New York and recently served as the Chair of the Election 2004 Task Force of the 
National Bar Association. 

Reginald Turner has already been introduced today. He’s an NBA president-elect. And 
Marlon Primes has served as an Assistant U.S. Attorney in Cleveland for the past 13 years and is 
an Adjunct Professor at the University of Akron for the past five years. He’s a National Vice 
President of the National Bar Association, a Master Venture in the William K. Thomas chapter 
of the American Ends of Court, a former chairman of the Cleveland Bar Association, Justice for 
All Committee, a former member of the Cleveland Bar Association Board of Trustees, and a 
member of their foundation. 

So, again, we’re very pleased - 

MS. ARNWINE: Yes. Before you proceed, I just wanted to say that saying Iris Green is 
a member of the National Bar is like saying the President’s a good guy. 

Iris Green is, in fact, a former Justice Department attorney. She is also the chair of the 
NBA Civil Rights Section and she is responsible for most of the good civil rights learning and 
teaching and seminars that are held here every year. And 1 just want to give her her due. 

[Applause] 

CHAIRMAN DAVIDSON: Thank you so much, Barbara. 

Ms. Dula, would you care to begin? 

MS. DULA: Thank you very much. 

When I was asked to speak, I thought about the topics that 1 would like to cover and the 
topic that I chose was felon disenlfanchisement. It’s a topic that oftentimes gets little, if any, 
attention. Today’s felon disenfranchisement stands as the biggest threat to the voting rights 
movement in decades. 
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The voting rights movement was birth during the time of poll tax, literacy tests and good 
old-fashioned racism. Today, the fight for full suffrage takes us to fighting for the rights of those 
who were previously incarcerated, are currently incarcerated, or will be incarcerated in the 
future. 

Today, there are over four million individuals who are disenfi-anchised from their right to 
vote because of felony convictions. There are currently over two million individuals 
incarcerated today and over 600,000 of them are African- Americans. 

In Florida alone there are over 800,000 convicted felons. In order for a convicted felon to 
be able to vote again, the Florida Board of Clemency must restore the right to vote. 

In 1999, 54,661 felons completed supervision, but only 2,155 had their voting rights 
restored. Only 15.2 percent of those who received full restoration were African-American. The 
Governor and his cabinet constitute the Clemency Board, and as we all know, Jeb Bush does 
have his own interests. 

The Governor has the ability to deny clemency, but a vote of the Governor and three 
cabinet members are required to restore voting rights. Voting rights in Florida can be restored in 
two ways. 

First, the convicted felon could have their voting rights restored by submitting an 
application to the Clemency Board without a hearing. 

If three or more members of the Clemency Board object to automatic restoration, then the 
individual must pursue restoration with a hearing. The $1 ,000 penalty and liability bar has since 
been amended and does not serve as a bar to restoration without a hearing as it did at one time. 

Secondly, those convicted of certain drug offenses and those who do not meet the initial 
eligibility requirements must endure the hearing process. 

Felon disenfranchisement statutes were first enacted in 1 868 and the long-term effect of 
the enactment has disproportionately affected the African-American community. In 1968, the 
Florida Constitution was re-enacted. 

During the 1960s, the rate of incarceration in the United States never rose above 200,000. 
Today the United States has one of the largest rates of incarceration in the world. There are over 
two million individuals incarcerated in the United States today. That is an approximately 900 
percent increase. 

In Florida over 48 percent of all convicted felons are African-American. These numbers 
beg the question; What does all of this disenfranchisement do to the impact that the African- 
American community has on the political process of the larger community? 

From the beginning, felon disenfranchisement was well rooted in racism, the objective 
being to suppress the political power of newly freed slaves. In 1968, the law was re-enacted 
again to disenfranchise African-Americans right after newly won civil rights were gaining a 
foothold. Today Florida stands as only one of seven states who permanently disenfranchised 
felons. 

The impact on my community will lead to the dilution of the voting power of the African- 
American community in Florida. And this is not just something that happens in Florida; it 
happens across this country. 

When the Florida African-American community is analyzed, the picture of a largely poor, 
under-served, disadvantaged community is vividly drawn. 
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In 1 990 over 40 percent of African-Americans over the age of 25 had not graduated from 
high school or achieved the equivalent. This compares to 23 percent of others. Less than 10 
percent of African-Americans age 25 or over had received a college degree or higher, almost half 
the rate for non-African-Americans. 

More than one in four African-Americans age 18 or older were living below the poverty 
line. That number is almost three times higher than other Floridians. In sum and substance, this 
is not a community that has been a beneficiary of all the privileges and gains of the Civil Rights 
Movement. 

And we must be mindful of the fact that there are more African-American men going to 
prison than to college, and that means that more and more of the African-American communities 
will not be able to vote in Florida and around the country. 

What are some of the things that we need to look at in terms of changing the laws on 
felon disenfranchisement? First, individuals who are convicted of crimes should be able to vote 
in all elections even while they are incarcerated. 

Under Section 2 of the Voting Rights Act, we must look at the totality of the 
circumstance test to determine if the state enacted a law of any qualifications or prerequisites to 
vote that results in denial or abridgment of the right of any citizen of the United States. 

Clearly, being a convicted felon prevents that individual from voting and there are so 
many convicted African-American felons who are unable to vote, no other conclusion can be 
drawn but that the state has engaged in vote dilution. This position may be uncomfortable for 
some in power. Reality has to dictate that we must move beyond our discomfort and think about 
the community at large. 

The gains that we made during the Civil Rights Movement are now at stake and, 
unfortunately, there doesn’t seem to be a steep decline in the number of felons in the future. 

Second, not only should they be able to vote, but their vote should be counted in the 
community they come from. For example, if they are sent to a prison close to Tallahassee, but 
they come from Miami, then their vote should be counted in Miami. 

This will allay the fears of those in largely non-minority communities where prisons are 
located who fear that minority members of the prison population will try to take over the political 
process. We must ensure that the right to participate in the political process is preserved at all 
cost. 

I come from the State of New York and today in the State of New York there are 126,000 
felons in prison and on parole. That’s 1 26,000 people who cannot vote. If current trends 
continue, three in ten black men will be disenfranchised from their right to vote at some point in 
time in the State of New York. 

80 percent of the prisoners in New York State prisons come from Harlem, Washington 
Heights, the lower east side, south Bronx, east Bronx, central Brooklyn, east Brooklyn, and 
southeast Queens. Those are predominantly African-American communities. 

87 percent of the New York State prison population is African-American and Latino, and 
it begs the question: What impact does that have on the census? 

The people who are incarcerated in upstate rural communities, these communities largely 
being white, are counted as part of that community, even though they have no roots there and 
they gain nothing from being incarcerated in rural upstate New York communities. 
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In conclusion, the African-American conununity has not fared so well since the gains that 
were made during the ’60s. We see more and more African-Americans going to prison and fewer 
going to college. I donf see that trend being reversed anytime in the near future. That means 
that the African-American community will continue to lose its impact on the political process as 
more and more African-Americans are unable to vote because they are convicted felons. 

I would hope that this Commission would have the courage to take the position that 
convicted felons should never lose their right to vote, and that those who are convicted have their 
vote counted in the community in which they resided before incarceration. This will prevent the 
dilution of the gains of the civil rights struggle. Thank you. 

[Applause] 

CHAIRMAN DAVIDSON: Mr. Primes? 

MR. PRIMES: Good afternoon. My name is Marlon Primes and you know my 
background. I’m originally from Akron, Ohio, and practice now in Cleveland, Ohio. 

Before 1 touch base about my experience in working with election protection and a 
number of issues that arose in Ohio, I certainly would be remiss without giving proper kudos to 
the Lawyers Committee and the effort that they took in the State of Ohio, particularly 
Northeastern Ohio. 

They had a command center there and it was beautiful in the sense that we had a large 
cross-section of community that volunteered to participate in this effort and work at various 
polls, places in East Cleveland and a number of community in Northeastern Ohio, and certainly 
we’re very appreciative of that effort by Vicki Beasley and Barbara Amwine. 

In terms of the actual problems that took place in Ohio, prior to the election the affiliate 
chapter of the National Bar Association, normally that’s Miami [ph] Bar Association, was 
mobilized in conjunction with the NAACP local chapter because immediately prior to the 
election, a number of African-American voters received postcards indicating that the election 
was held several days after it actually took place. 

In addition to that activity, there are a number of concerns that a number of us noticed 
that were involved in the election protection effort specifically regarding the issue of provisional 
ballots and the issue of challenges. 

I think you Ire all aware of the lawsuits that were filed and the very confusing issues 
regarding provisional ballots and challenges that took place in the State of Ohio. But I want to 
just focus my testimony and the observations that I made while serving as an election protection 
monitor with respect to those two particular issues. 

And also I want to note that I’m testifying in my personal capacity and these are my 
particular views, and my particular views only. 

I arrived at my particular station at 6:00 a.m. and 1 was stationed in East Cleveland, Ohio, 
And East Cleveland is one of the poorest communities in Ohio and probably one of the poorest 
communities in the United States. 

A large portion of the population is on public assistance and that was a center of a 
number of our election protection efforts also in the east side of Cleveland which is 
predominantly African-American. 

One of the things that I noticed and a number of the other volunteers noticed is that we 
had an extremely heavy turnout in the early morning hours of November 2nd, 2004, in those 
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particular areas. We all communicated via cellphones so we’re aware of the activities in our 
particular precinct and also at various precincts where equal protection workers were stationed. 

One of the things we also noticed in addition to a very heavy turnout, we noticed later on 
in that afternoon that there were a significant number of provisional ballots in minority districts. 

And a number of us began scratching our heads about this phenomenon and soon we 
learned that one of the potential reasons for this is that in East Cleveland, a number of the very 
poor communities, there are a large number of individuals that are renters and they move 
fi-equently during the election cycle. And fortunately in Ohio, there was an edict that was 
pronounced prior to election that if you cast a provisional ballot in the wrong precinct, your 
provisional ballot would not be counted. And I believe this had a substantial impact on minority 
voting districts because of the transient population and something that should be noted as well. 

I think also one of the problems with respect to that is that with respect to the turnout, 
you had a large number of individuals that really had not participated in the process and that 
came with great hope that their vote would be counted and they truly would be able to make a 
difference on a very important election. 

And 1 guess well never know until later in time whether or not these people will totally 
check out of the process. And the problem will be, what impact that would have on the rest of us 
in terms of willingness to participate injury trials. Of course, if they’re not registered, they canl 
participate as a juror. They canl participate in the process of electing law enforcement officials 
to ensure that theyle representative juries. 

Finally, I want to just touch base on the issue of challenges and just give you a few 
anecdotes based on my observation as an election protection worker. The election protection 
volunteers were a cross section of our community, not only African-American, but all types of 
races and backgrounds. 

And one of the things that we noticed and shared amongst ourselves were the placement 
of challenges in election precincts. 

I had the occasion of taking a break and going to my official site in Cleveland Heights, 
Ohio, which is predominantly an African-American site where there were a number of 
challenges inside the booth. And in sharing conversation with a number of election protection 
workers and also just touching base with other lawyers on cases that 1 was involved with and 
trying to handle during my course as a volunteer, I soon came to realize that they did not have a 
similar experience as those that were in less adverse precincts. 

In fact, one lawyer commented to me on the telephone during a conference call that he 
had called a number of his fiiends and predominantly white communities and they all indicated 
that they had not seen any challenges, and it was totally different from our experience in 
Cleveland Heights and many of the other African-American communities in East Cleveland and 
Cleveland, Ohio. 

With that, that concludes my testimony. 

[Applause] 

CHAIRMAN DAVIDSON: Ms. Green. 

MS. GREEN: Good afternoon. I’m Iris McCullen Green and what you don’t know is, I 
served as the civil rights attorney in the U.S. Department of Justice Civil Rights Division for 1 1 
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years. So if you care to ask me if I have any personal thoughts on the recent nomination, feel 
free to do so. 

That said, 1 also want to commend the Lawyers Committee and People for the American 
Way for their excellent job in posting the non-partisan election protection effort. And 1 was 
privileged to work in that effort this past November, and I just want to relate to you some of my 
experiences while I was manning the hotline. 

Even though I was stationed in Washington, D.C., I am a member of the Washington Bar 
Association and we were vigorous in that effort. Even though we were in Washington, D.C., I 
got quite a few calls from the State of Florida. One in particular came from a Florida A&M 
student, in fact, a number of students who, even though there was a polling place on the campus 
of Florida A&M, they were told that they were to vote someplace that was off campus. 

They went to the polling place that was off campus only to be told that, no, your polling 
place is the polling place, the precinct on the Florida A&M campus. They came back to the 
Florida .A&M campus and were once again told, no, your polling place is off campus. 

By that time, they were really, really frustrated and desperately wanted to vote. For most 
of them, it would be their first time ever voting in a national election. 

CHAIRMAN DAVIDSON: Are these predominantly African-American students? 

MS. GREEN: Absolutely. Florida A&M is a predominantly African-American 
institution. 

But since we had people located on the ground, I referred them to our local persons on 
the ground and hoped that they were able to help them. But those students were being denied the 
right to exercise their franchise, and they were right there on the campus where they had a 
polling place. 

And these were not students who lived in the city. These were students who actually 
lived on the FAMU campus. There still exist many, many impediments to voting and the Voting 
Rights Act should be strengthened along with being extended. 

Another call that I got also came from Florida, a gentleman whose house bordered two 
counties. He paid real estate taxes to one county and his trash was picked up by another county. 

He received a letter in the mail telling him that he could no longer vote in the county that 
had been designated as his precinct. So he went to the other county and they told him, no, you 
canf vote in this county. So he was in a 

no man’s land. And the interesting thing about that is, he was married and his wife did not have 
a similar problem. 

So, once again, we referred him to our persons on the ground in Florida. 

Another individual also in Florida, this gentleman called to say that he had registered no 
fewer than three times and had received a letter from the same individual each time telling him 
that he was not on the rolls, that he could come down and re-register. 

And after that happened to him three times, he didn’t know what else to do. So we called 
the election officials for him and hopefully it was resolved. Since we were in Washington and he 
was in Florida, we could not see it through, but I hope he got to vote. 

I also got calls from Arizona. One lady had recently moved from one county to another 
county in Arizona, and there was a deadline for registration for voting in the new county. But 
she had apparently delayed attempting to register for more than 30 days after she moved to the 
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new county, and she was told that because she had been moved from the new county for more 
than 30 days, she could not vote in the old county and she couldn’t vote in the new county 
because she was not registered. So where was she to vote? 

She and I had a private conversation about what she should do, but I do think she got to 
cast her vote. 

Another problem was long lines, and even in Washington, D.C. we had a problem with 
long lines. I got a call from Ohio’s Will Marlin from a nurse who said she had stood in line for 
several hours, including extra time that she’d been given to vote, and had not been able to 
advance far enough along in the line to cast her vote before she had to leave. And she said she 
did surgeries. So she had scheduled surgery, that she could not wait any longer and she had to 
leave. 

And her fear was that she would not be able to get off soon enough in the afternoon to get 
back to vote before the polls closed. So what was she to do? 

So I think I can say that there are a number of impediments that need to be addressed 
along with extending the Voting Rights Act so that some of these artificial impediments are 
removed. 

The right to vote is a constitutional right to everyone and we really shouldn’t have all of 
these state regulations that prevent a person from voting when all they should have to do is to 
show up and prove who they are by whatever means of identification they have and cast that 
vote. So those are a few of the instances that readily come to mind, and I just want you to pay 
attention when you are getting ready to extend the Voting Rights Act that perhaps you should 
write into the extension some provisions that will take care of some of these other artificial 
impediments. 

Thank you very much for listening. 

[Applause] 

CHAIRMAN DAVIDSON: Mr, Turner. 

MR. TURNER: Thank you very much, Mr. Chairman. I would like to thank all of the 
members of the National Commission on the Voting Rights Act for taking this time to spend 
with us here at the National Bar Association’s annual convention. Your presence here is really a 
statement about the importance of the work that we all must do in order to fully understand the 
factual predicate for renewal of the provisions of Section 5 and Section 203 of the Voting Rights 
Act. 

And this is really, I think, an excellent means to go about building the record that will be 
required, and so you are to be commended and you have our gratitude. 

[Applause] 

MR. TURNER: Also, of course, we have to pay homage to the Lawyers Committee for 
Civil Rights Under Law. 

[Applause] 

MR. TURNER: The long-time partnership between the National Bar Association and the 
Lawyers Committee is too rich to detail in the brief time that we have here. However, I would 
like to say that Barbara Amwine has been of singular importance in maintaining — 

[Applause] 
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MR. TURNER: We are extremely grateful to her and to all of her colleagues at the 
Lawyers Committee for Civil Rights Under Law. Extension of the Voting Rights Act of 
provisions of Section 5 and Section 203 are absolutely essential to protection of the democratic 
principles that are the bedrock of our Constitution. The right to vote is precious and should not 
be denied on any basis. 

Unfortunately, although we have heard much about problems relating to interference with 
the right to vote in our southern states, the problem is not unique to the south. My own 
experiences in Michigan have demonstrated to me that wherever there are people of color who 
seek to exercise the franchise, there will be efforts to block those attempts to engage in 
participation in our democracy. 

Although in Michigan only a small part of our state is covered by Section 5, we 
understand the critical importance of the pre-clearance provisions and there has been activity on 
the part of the Department of Justice with respect to Southwest Michigan in ensuring that 
election practices there are consistent with the Voting Rights Act and avoid both pollution or 
unnecessary packing with respect to voters of color. 

Section 2 has also played a significant role in Michigan. 1 was involved in legislative 
redistricting and congressional reapportionment of litigation in 1992, and in the course of that, it 
became very clear that as we built the record in those cases, that Michigan has a significant 
problem with respect to racially-polarized voting. 

And the other jingles factors having been met, we were able to convince both the federal 
court in the congressional case and the state court in the state legislative case that the interests of 
voters of color, African-Americans with respect to congressional districts and Afiican- 
Americans and Latino voters with respect to the state legislative districts, should be protected on 
the basis of the satisfaction of the jingles factors in those cases. 

And so Michigan, we strongly need the extension of the provisions of the Voting Rights 
Act and as my colleague. Iris Green, my esteemed colleague, our leader on civil rights issues in 
the Bar .Association indicated, any modifications to the Voting Rights Act as it is being renewed 
should actually strengthen the Act to make clear that voter intimidation in any form will not be 
tolerated. 

It should be made clear - it should be made clear that attempts to block the exercise of 
franchise through arbitrary photographic ID requirements and other means of essentially 
reinstituting the old poll taxes and literacy tests of the Jim Crow era should not be tolerated, 
carmot be tolerated, and violate these bedrock constitutional principles to which I already 
referred. 

Just recently again in my own State of Michigan in the so-called sophisticated north, we 
have a legislator, Chris Ward, who sent this letter to our Michigan Attorney General, and this 
letter is being made part of your record as well as the testimony by remarks about it. 

The Michigan House Majority Floor Leader is a Republican from Livingston County, 
which is the headquarters for Klan activity in the State of Michigan. 

It was written to Attorney General Mike Cox seeking to overturn a legal opinion issued 
by our former Attorney General, Frank Kelley, and renewed by our most recent Attorney 
General who’s now our Governor, Jennifer Granholm. 
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He’s requesting that a state statute signed by the former Republican Governor, John 
Engler, which required all voters in Michigan to present photo identification cards be 
implemented. He’s requesting that that be implemented although it had been found to be 
unconstitutional in the opinion by Attorney General Frank Kelley. 

We believe very strongly that this photographic identification requirement would 
severely and negatively impact the rights of voters of color. Those who do not drive, those who 
are poor, those who are handicapped, those who are homeless, those who are senior citizens and 
in nursing homes, and all of these categories are predominantly in Michigan are populated by 
people of color, in which people in these categories, people of color, are significantly over- 
represented. 

The argument being advanced by Representative Ward that this photographic 
identification requirement is required — is necessary in order to prevent fraud is absolutely 
invalid. 

Michigan already has numerous statutory provisions to protect the integrity of the 
electoral process and protect against voter fraud. This voter fraud myth has been used repeatedly 
as a cover for efforts to suppress the vote. 

In 2004, another Republican legislator in Michigan, John Papageorge, made clear that the 
Republican strategy in the 2004 election cycle would be to suppress the vote. He was widely 
quoted in the media, national media and international media, with his statement, and I quote: We 
are going to have a tough time if we don’t suppress the Detroit vote. 

Efforts to intimidate, coerce and otherwise restrict minority voters in the exercise of 
franchise are not limited to the south and they’re not always limited to exercise by people of 
European descent. Make no mistake about it. In the National Bar Association, we don’t care 
whether people’s ancestors are from Europe, from Asia, from Africa, from Central America, 
from South America. 

If they are attempting to suppress the rights of people of color, or any American, to vote, 
then in our view, they have violated the basic constitutional principles and the Voting Rights Act 
should not only be extended, but should be amended to make very clear that these efforts are 
illegal and not to be tolerated and sufficient criminal penalties should be put into place to deter 
this kind of activity from taking place in our nation. 

And in response to - further response to a question raised by Commissioner Gray who is 
also, of course, a distinguished leader of the National Bar Association and a hero of the - 

[Applause] 

MR. TURNER: - I would just say that we will be lobbying at the local, state and federal 
level, to ensure that our representatives in Congress have an understanding of the issues that we 
are presenting to you today, the issues that you have taken this time out of your schedules to hear 
today because we want to make very, very clear our position that the Voting Rights Act is 
essential and we will be transmitting information through our esteemed vice-president for 
regions and affiliates, the former chair of our civil rights section. Mavis Thompson; Mavis, who 
helped to coordinate our election protection effort last year. 

We will be encouraging our affiliates across the nation to make clear through their 
representatives in Congress in several states that our position is fully in support of renewal of 
Sections 5 and 2003, and fully in support of strengthening the provisions of Section 2 to reduce 
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the trend toward packing minority voters into too few districts to elect a sufficient number of 
candidates of their choice and dilution of the minority vote. 

Thank you very much. 

[Applause] 

CHAIRMAN DAVIDSON : All right. We will once more exercise our duty to ask a few 
pointed and succinct questions to the panelists and then move on. Mr. Gray. 

MR. GRAY; Mr. Chairman, I dont think based on the testimony weVe heard here today 
we have anyone who feels that the Voting Rights Act and its provisions obviously should not be 
extended. I think we all are in agreement on that. 

My question to the panel is, considering the opposition that you may have in terms of 
strategy, do you think the primary effort should be to get the Act extended or should we use as 
much effort in getting it extended as we would to have to decide on these issues that you would 
want amended? 

.Mid even between testimony here today, I think there may be some differences of 
opinion about how far or exactly what area, if there are going to be some amendments, how far 
they should go. 

MR. TURNER: If I may respond. Commissioner Gray, in my opinion, the 
transformation of federal judiciary from the era of the Warren report to the era of the Rehnquist 
Court has caused a tmncated interpretation of the breadth of the Voting Rights Act in such a way 
as to allow practices to continue, which in my view as I just indicated unduly diluted minority 
voting strength or which packed minority voters into districts in ways that reduce the number of 
minority candidates who are present in our state legislatures and on our city councils around the 
nation. 

To give you an example. In and around the City of Detroit, the majority of the state 
legislative districts for which there are African-American elected officials have as much as 90-95 
percent minority voters in those districts. 

By simply taking those districts down to 65-70 percent voting age population, you can 
create at least two additional legislative districts in which minority voters would have a 
significant chance of electing candidates of their choice because the other jingles factors are 
satisfied and do apply. 

But unfortunately, the federal courts have not been willing to find this level of packing to 
be in violation of Section 2 of the Voting Rights Act. And we think the Act should be 
strengthened, and 1 should say, in my personal opinion, the Act needs to be strengthened in order 
to make clear that that kind of packing of minority voters in order to reduce the number of 
minority elected officials is illegal. 

In addition to that, again, we think that these photo ID requirements which are being 
imposed, which have been successfully attacked by the Justice Department in pre-clearance 
jurisdictions, should have - should require provisions that apply national such that it would be 
unlawful to impose a photo ID requirement in such a way as to restrict the ability of voters of 
color, of those folks that we just talked about, the least of these are senior citizens, are homeless, 
are handicapped, are poor, from full participation in the electoral process. And so, therefore, 
those are two issues that I think need to be addressed immediately and effectively. 
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MR. PRIMES: I would concur in those comments, and I think as a result of, you know, 
what I testified to before, there is a problem in terms of the acting, narrowly construed and there 
being different interpretations and different jurisdictions. So my personal opinion, I think we 
need to look at the problems that took place in 2004 and try to find solutions to those particular 
issues. 

Particularly troubling is the issue of provisional ballots. Some interpretations are whether 
or not we should count a particular ballot if it’s cast in the right county as opposed to the right 
precinct. National standards should really give us a clear understanding of that issue. I think it 
would be very helpful. 

And as I testified before, voting is just very important and we want to make sure, 
particularly in contested - how to contest the elections like we had in 2004, the people that do 
take the time to participate in the process for the first time aren’t discouraged from the process. 

So I think we need to do all that we can to address those concerns. If new legislation 
strengthen the Act, it’s something that I believe that we need to do. 

MS. GREEN: I concur both with Reggie and Marlon. And I think we should do 
something about registration, requiring advanced registration. It should be possible to register, if 
not the day of, up to the last minute to vote so that people are not turned away simply because, 
oh, you moved 30 days ago, 3 1 days ago, not 30, and now you can’t vote. 

And all of those artificial impediments — I call them artificial impediments because 
they’re just means to keep people from voting — while I know we need to put our energies in 
extending the Act, I think at the same time at this stage in the game, we also need to write in as 
many national protections as possible. 

And each state and each locality almost has a different rule on what one needs to do to be 
able to vote, and we should nationalize those things to make it uniform across the country. That, 

I believe, would enable more people to vote. 

MR. GRAY : Mr. Chairman, I want to follow up with this. And that is, do you believe 
there should be some unified effort made about these proposed amendments so that when the bill 
is really presented, we will have, at least among ourselves, agreed upon the areas where we want 
it amended. 

MS. GREEN: Certainly. I think we need to start talking about exactly what those are so 
well know we can present the package with a unified voice. And I think that’s going to require a 
lot of discussion. I’m just touching on it now because those are some thoughts that readily come 
to mind. But there are a lot of areas out that that we need to look at so that we can remove the 
impediments to voting. 

MS. DULA: If I can just say one thing. The dynamics of voting have become very 
sophisticated at this time and age. There are two states in this country that allow felons to vote 
no matter what. They never lose their right to vote in Vermont and Maine. Across the country 
there’s some states where you will never get your right to vote back. There’s some states where 
you can once you completed your probation or your parole. 

There are four million disenfranchised people in this country. To me, this is the crux of 
the Civil Rights Movement at its worst. I mean, this is really the critical issue. People donl 
want to talk about it. People don't want to deal with the impact that it’s happened on the African- 
American and Latino communities, to what point, eight million Latino and African- American 
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voters are disenfranchised. And I think we already do think about amending the Act so that these 
people have the right to vote. And the numbers are only going to increase. 

So there is going to be no regression from felons being disenfranchised. So I would hope 
that you’d consider an amendment to address that issue. Thank you. 

CHAIRMAN DAVIDSON: Congressman. 

CONGRESSMAN BUCHANAN; I gather that it would be your testimony that upon 
firm foundation of the 15th Amendment which is very clear about voting rights, you could find a 
basic constitutional argument for whatever may be in the Voting Rights Act or whatever 
amendment you may propose to it. You feel that it is strong enough from a conservative judicial 
point of view to give you a firm constitutional strength. I use the word conservative. I don’t 
even know what that means. 

MR. TURNER: I think 1 understand what you mean. I think we’re all aware of the 
transformation again from the Warren era of the Supreme Court to the Rehnquist era of that court 
in terms of the narrow interpretation of the impact of the reconstruction era amendments to the 
United States Constitution and, in fact, turning the 14th Amendment on its head to a certain 
extent, particularly with respect to educational issues. 

/\nd so your question is a difficult one in the sense that a court that has essentially taken 
the 14th Amendment and turned it from a shield to a sword might very well find insufficient 
basis in the 1 5th Amendment to the Constitution to justify the provisions that we suggest need to 
be enacted to strengthen the Voting Rights Act and make clear that some of these practices 
which severely and negatively impact the right to vote as a color should be illegal. 

1 mean, those statutes make it clear that you cant pack 95 percent districts in order to 
reduce the number of minority legislators, making clear that you can’t implement photo ID 
requirements that are onerous and burdensome on people of color, on homeless people, on 
handicapped people, people with disabilities. 

1 mean, these are not principles that are difficult or controversial principles for most 
people, but the fact is that people are getting away with violating the rights and truncating the 
ability of minority voters to vote in this nation almost at will. 

Because my colleagues covered the election protection effort so much, 1 did not touch on 
it in my remarks. But I will say that I was involved in the initial planning with the National Bar 
Association and the coalition of organizations on election protection. I withdrew from that 
process when 1 was named as Michigan counsel for the Kerry/Edwards campaign because 1 was 
then engaged in a partisan role which would make it inappropriate for me to work with this non- 
partisan effort of the National Bar Association. 

But we were monitoring the very same things and we saw an unprecedented effort by 
lawyers, staffed for the Republican party, in precincts in Detroit, in Pontiac, Michigan, in Flint, 
Michigan, in Latino areas, in the suburbs of Detroit, intimidating voters of color asking for 
identification outside polling locations, interfering with elections inspectors as they sought to 
move voters through lines in an orderly process, which greatly contributed to the lengthening of 
lines and discouragement voters from waiting two, three, and four hours in order to vote. 

These kinds of practices should be patently illegal. 1 mean, these aren’t close questions. 
Anybody has the right to vote is so fundamental to our American democracy, that any intent to 
restrict the rights of voters of any color by anyone of any color, should be illegal. 
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CONGRESSMAN BUCHANAN: Thank you very much. Thank you, Mr. Chairman. 

CHAIRMAN DAVIDSON: Mr. Primes. 

MR. PRIMES: I just want to briefly add that if you look at the text of the actual 
amendments and the discussion and debate historically as it relates to your particular argument, 
the whole basis was that you can’t give someone citizenship without protecting their right to 
vote. So 1 do think there’s a constitutional basis for advocating an amendment. 

And also I think you have to look at the testimony, not only from this panel, but other 
panels and panels across the country about the problem. So you couple that with the text of the 
amendment, the discussion, when it was enacted, I do believe there’s a constitutional basis for 
trying to promote legislation to deal with the problems that it addressed, 

CONGRESSMAN BUCHANAN: Thank you. 

CHAIRMAN DAVIDSON: Governor, do you have some questions? 

GOVERNOR ROGERS: I do. I guess 1 have more of a question than a comment to 
some extent. The job primarily of this Commission is a job of being a fact-finder, and not an 
advocacy role. Our job is literally to try to provide as best we can - excuse me. I’m sorry about 
that - essentially a record that would be made available obviously to the members of the House 
and Senate and to the extent that it’s scrutinized by the Supreme Court, a record that essentially 
indicates the facts as they are. 

Our job is not to be an advocacy body, but really to be a fact-finding body that simply 
presents the evidence as we find it to exist throughout the country, and 1 certainly want to 
encourage you all to the extent that you all take an advocacy role to the extent that the NBA 
takes the position or your various organizations are taking positions to advocate changes or other 
kinds of things with respect to the Act itself I certainly want to continue to encourage that. 

But one thing I would be cautious of to be frank with you, Mr. President-Elect, is that 
youVe going to want to make sure that to the extent that you’re taking an advocacy role, you have 
a House and a Senate that are both governed by Republicans essentially. And the arguments 
have to be made in such a way that, obviously, your job is to persuade enough people. 

You’ve been successful throughout that in the course of your career. And the ability is 
going to have to be to present those arguments in such a way that you are compelling to both 
political parties in that regard. 

We heard testimony earlier in this day that indicates it clearly is going to be bipartisan 
support for the passage of these provisions, both 203 as well as Section 5, but there may well be 
strong bipartisan support that exists in that regard. So 1 just want to encourage you to the extent 
that the NBA takes a position in that regard, that you’re cautious to make sure that you are taking 
a bipartisan to some extent position. I would encourage you in that role. 

MR. TURNER: Thank you. Governor Rogers. We certainly appreciate that. The 
National Bar Association represents lawyers of both political parties and some minor parties as 
well. 

And we certainly understand that the National Bar Association is not a partisan 
organization in any sense of that word. We have officers who belong to both political parties and 
my remarks in identifying the political party affiliations of some of the folks, the actors in a 
couple of the stories that I told, were not intended to suggest that only Republicans have ever 
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interfered with, restrained, or coerced voters in the exercise of the right to vote. That is certainly 
not my experience nor my opinion on the basis of information and belief. 

So I want to make that very, very clear. In fact, I think I did say, and I would say again, 
that whether your ancestors are from Asia, from Africa, from Europe, from Central America, 
from South America, or whatever your party affiliation, if you’re interfering with the rights of 
people to vote, then you are, in our view, violating the Constitution of the United States and there 
should be clear provisions in law to prevent such interference and restraint. And that’s not 
partisan. Those principles should be easily accepted and not controversial among Republicans 
and Democrats. 

GOVERNOR ROGERS: Absolutely. 

MR. TURNER: And we hope that there will be bipartisan support in the U.S. House and 
Senate for not only renewal of the provisions that are immediately at issue, but also a very 
careful review to outlaw these practices that continue to exist in the north and in the south, 
unfortunately, which seem to be intensifying rather than abating in our nation. 

These practices should be ended and should be clearly in violation of the law, and we 
hope there will be bipartisan support for those changes. 

[Applause] 

GOVERNOR ROGERS: Thank you. Thank you, Mr. President, for pointing that out 
and I couldnf agree with you more. The whole tension, as you well know, in terms of voting in 
the United States has existed because of essentially a massive shift that’s occurred in the United 
States. Elections are now closer than ever before literally because the country is literally, if you 
look at sort of a split along lines of being more to the right or more to the left, there’s just been - 
this energy at the middle, if you will. The realities are that elections are closer than ever so that’s 
why there’s so much focus, if you will, on this process of voting. 

Elections are increasingly coming down to just a few. As you well know, Florida 
decided by 540 voles out of six million votes cast in the state. 1 mean, so you have these things 
that are going to take place all over the country. 

I did have one question though, and it doesnf relate at all directly to what this 
Commission can do, but Ita fascinated by the subject, and that was, to some extent, this issue of 
identification. 

Having been responsible for governing the state, there’s no doubt that we have to protect, 
and I only say this from the standpoint of having governed. We want to be sure that people that 
are voting are, in fact, eligible to vote, registered to vote, and are properly voting. I mean, that’s 
something that’s important to do from a state level. 

And in terms of responsibilities of individual states, each one of our states does, in fact, 
set its own policy related to voting because it recognizes the uniqueness, if you will, of 
individual states in this country. And to some extent, there’s no doubt that IVe been an advocate, 
having governed the state, of the ability for Colorado to set its rules rather than having the 
federal government necessarily dictate those things. 

But I am concerned to some extent about — we heard all throughout the country the issues 
related to this identification issue, and problems related to identification and otherwise. There 
seems to be mixed testimony around the country. People don’t seem to be advocating the idea 
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that nobody ought to be able to present an ID; in short, to be able to identify who somebody is to 
the extent that they’re voting. 

But when you hear your testimony as far as - you don’t necessarily qualify it that way 
and you all have not qualified your testimony by saying that you believe it’s important to identify 
voters, that a person’s properly identified as Iris Green showing up to vote, Reginald Turner 
showing up to vote, that you’re showing up to vote, Mr. Primes, I mean, if that is taking place. 

So I think that’s important to qualify that I dont think you are meaning that you don’t 
want us to properly identify people. You may have some differences as to how you believe it 
ought to happen, but identification, I believe, from a state standpoint, and looking at our election 
process, is critical to understand who is voting and making sure that we got a proper vote count. 

MR. PRIMES; You’re right. Governor Rogers. 

MS. GREEN: I believe I did say exactly that, that a person should be able to present 
whatever kind of identification he has that properly identifies him, not specifically a driver’s 
license or some other government-issued ID. 

As you know, when you take an airplane nowadays, you've got to have a government- 
issued ID before you can board that plane. That discounts all other kinds of identification that a 
person might have that might properly identify him because so many people don’t drive and don't 
bother to go down to get a non-driver’s ID or have some other kind of acceptable government 
form of ID. 

But there are other kinds of identification. Don! ask me to name them at the moment, 
that a person, as long as they can identify themselves, maybe two pieces of ID. You got a water 
bill and something with your name on it to show that you are you. 

CHAIRMAN DAVIDSON; May I inteiject here just for a minute? This is a topic that 
we can talk at length about because it’s an important topic. It’s been called to my attention that 
there is another group that is waiting outside to occupy this office, this room, and they Ve given 
us five minutes. 

MR. PRIMES: We’re scheduled for 2:45. We’re scheduled for 3:30, Ita sorry. We’re 
scheduled for 3:30. 

CHAIRMAN DAVIDSON: If you can make a quick comment totaling altogether here 
about five minutes, I would appreciate it. Mr. Turner? 

MR. TURNER: Thank you. Go ahead, Marlon. 

MR. PRIMES: I just want to make a point, and I think it relates to what I had said 
before. I think when we think about rules, we have to also remember the least of those, 
particularly about the issue of provisional ballots. Sometimes we forget about the people that 
move Irequently and may not understand what precinct they’re at, and I think the same could be 
true with respect to the IDs. I mean, there are some people are just living on the edge and this 
may present a problem. 

I think the overall goal is to ensure that people have the opportunity to participate in the 
process pursuant to their constitutional rights. So there has to be special attention made, not only 
to how it affects middle class Americans, but how it affects the least of those. 

MR. TURNER; Agreed. Agreed. And I agree with the comments of my colleagues on 
the panel with respect to the ID requirements. This is a balancing test and as with any pattern or 



641 


73 

practice that would have impact on the fundamental right, one must lead to show that there’s 
compelling governmental interest in maintaining the practice at issue. 

.\nd what has happened in my view is that the photographic identification requirement is 
distinguishable in such a way, or being proposed in such a way, it kind of has to, I think, go 
beyond the government’s compelling interest and certainly it’s not narrowly tailored to achieve 
that compelling interest in ensuring the integrity of the voting process because for many, many 
years, identification means other than a standard driver’s license or state ID card, or in the case of 
this proposed national ID card, that’s never been required. 

It’s never been necessary in most states in order to maintain the integrity of the voting 
process. And in my view, there is no new — no evidence of any new fraud or types of fraud that 
would mandate this heightening of the requirements in ways that would negatively impact upon 
the poor, on the disabled, on people of color, on those without driver’s licenses, et cetera. So that 
is the basis. And certainly we understand that the voting process must proceed with integrity, but 
we also believe that it’s important not to unduly impinge upon the rights of voters. And so — 

[Applause] 

MR. TURNER: - in conclusion, I would just like to say on behalf of our panel and on 
behalf of the National Bar Association, again, we thank you very much for your work in building 
this record, this factual predicate for a determination by Congress of the renewal of the Voting 
Rights Act. 

Your time is very valuable. You’re all eminent people in your respective fields and we 
know how hard youVe working to ensure that this record is built and we thank you very much. 

CHAIRMAN DAVIDSON: Let me say two things because I have not been as tough on 
enforcing time constraints as I implied this morning that I might be. I will take full responsibility 
for the fact that we have gone over a little bit. I recognize the possibility that those of you on the 
panel may still feel that you want to elaborate on your answers to the questions that were raised 
by the Governor here, and if you wish to do that, you’re certainly free to send to us via the staff 
here any further comments that you want to make on the subject. 

Along the same lines, I notice that some of you have typed prepared statements and 
others have handwritten prepared statements. We would very much like to get copies of all those 
statements, and if some of you want to type out your written statements and get them to us, we 
would really, really appreciate getting those. 

And finally, the plans of this Commission were to hear anybody from the public-at-large 
who wish to make a statement. And we’re not obviously able to do that in this venue. But if 
there are those of you in the audience who would like to meet with us, with the staff outside, we 
would be happy to tell you where you may direct personal statements that you would like to 
make that focus on voting discrimination against minority voters. That is the primary purview of 
this Commission. 

Once again, thank you very much for being with us today and for inviting us to come and 
giving us the amazing testimony that you have. 

[Applause] 

[Whereupon, the foregoing proceedings were concluded at 3:45 p.m.] 
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1 (The hearing was called to order at 11:10 a.m.) 

2 MR. GREENBAUM: Good morning, everybody. Thank 

3 you for coming out this morning to come to the seventh 

4 hearing of the National Commission on the Voting Rights 

5 Act. My name is Jon Greenbaum. I'm director of the 

6 Voting Rights Project for the Lawyers' Committee on Civil 

7 Rights Under Law in Washington, D.C., and the Lawyers' 

8 Committee created the National Commission on behalf of 

9 the civil rights community to examine the issue of racial 

10 discrimination in voting. 

11 It's particularly relevant now because Congress 

12 is beginning to go through the process of reauthorizing 

13 the Voting Rights Act, or at least the temporary 

14 provisions of the Voting Rights Act which you're going to 

15 be hearing a little bit more about in a couple of 

16 minutes. And for Congress to reauthorize those temporary 

17 provisions in a constitutional way, it needs to make 

18 certain factual findings showing that those temporary 

19 provisions are still needed. 

20 So the Commission's task has been to conduct 

21 hearings across the country, and in addition to that, to 

22 conduct research and get material on its own, and then in 

23 January of next year, the Commission will be issuing a 

24 report. 

25 In a minute you're going to be hearing from 

26 Elsie Meeks, one of our commissioners who strongly 

27 encouraged us to come out to South Dakota and do a 

28 special Commission hearing here. Most of the Commission 

29 hearings we do are regional, but to do one focused on South Dakota 

30 because of the issues having to do with the 

31 voting rights of American Indian citizens in the state 

32 which, you know, have been a major issue. 

33 And over the past -- in particular, over the 

34 past several years, some of the most active litigation as 

35 well as some of the most active voter engagement has gone 

36 on concerning the Indian community itself here in South 

37 Dakota, and we're very interested in hearing from people 

38 on it today. 

39 We have two of our national commissioners here. 

40 Elsie Meeks, who was -- who I'm going to introduce right 

41 now. Ms. Meeks is the first American Indian member of 

42 the United States Commission on Civil Rights. She's also 

43 -- runs a nonprofit on behalf of the Oglala Sioux Tribe 

44 -- no? Let me -- 

45 COMMISSIONER MEEKS: That's okay. It's a 

46 national. 

47 MR. GREENBAUM: It's a national nonprofit, 

48 First Nations Oweesta Corporation, a national financing 

49 intermediary that assists native communities in 

50 establishing community development financial 

51 institutions. And Elsie is going to talk a little bit 

52 more about the Commission's charge as well as introduce 
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1 the other commissioners, and we have five -- we have one 

2 of our national commissioners here with us and five 

3 really tremendous guest commissioners who a lot of you in 

4 the room know who you're going to be hearing from as 

5 well. Thank you. 

6 COMMISSIONER MEEKS: Thank you, Jon. My name 

7 is Elsie Meeks. Good morning. And just so that people 

8 aren't confused, the U.S. Commission on Civil Rights is a 

9 different position than this Commission, and I am not on 

10 the U.S. Commission on Civil Rights anymore, but I am 

11 serving on this Commission, so I hope that really cleared 

12 things up. 

13 I want to welcome you all today to this seventh 

14 of ten public hearings that this Commission has and will 

15 be conducting. As Jon said, the goal of the National 

16 Commission is to examine the record of discrimination in 

17 voting since the last major reauthorization of the Voting 

18 Rights Act in 1982. We're here today in Rapid City, and 

19 it was at my request, to hear about the American Indian 

20 experiences when voting and to examine the extent of 

21 discrimination encountered by -- or non-extent of 

22 discrimination encountered by American Indian voters in 

23 South Dakota. 

24 In our previous hearings, we've heard some 

25 compelling testimony about voting discrimination in 

26 various parts of the country and the impact of the Voting 

27 Rights Act on minority voters in the South, Southwest, 

28 Northeast and Midwest, and specifically, Georgia and 

29 Florida. Today the focus is primarily on American Indian 

30 voters in South Dakota, although we will hear testimony 

31 about the challenges Indian voters face generally. 

32 A little background about the Voting Rights 

33 Act. It was signed into law in 1965 by President Lyndon 

34 Johnson to enforce the Fifteenth Amendment in response to 

35 voting discrimination encountered by African Americans in 

36 the South. The Act is made up of both permanent and 

37 temporary provisions. When Congress reauthorized the 

38 temporary provisions of the Voting Rights Act in 1975, it 

39 made specific findings that the use of English-only 

40 elections and other devices effectively barred citizens 

41 who primarily spoke a language other than English from 

42 participating in the electoral process. In response, 

43 Congress expanded the Act to account for discrimination 

44 against these citizens by enacting the Minority Language 

45 Assistance Provisions found in Section 203. 

46 Before discussing the expiring provisions of 

47 the Act in greater detail, I want to explain what is 

48 scheduled to expire in 2007 and what's not The right of 

49 minority voters to vote free from discrimination is 

50 guaranteed by the Fifteenth Amendment and it's permanent. 

51 The permanent provisions of the Act include the 

52 prohibition against denying or diluting the rights of 
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1 minorities to vote, a ban on literacy tests and poll 

2 taxes, the outlawing of intimidation, authorizes federal 

3 monitors and observers, and creates various mechanisms to 

4 protect the voting rights of racial and language 

5 minorities. 

6 However, there are some temporary provisions of 

7 the Voting Rights Act and these will sunset in 2007 

8 unless they're reauthorized by Congress. So the expiring 

9 provisions are these: There's three major protections 

10 under the Voting Rights Act and they will expire unless 

11 reauthorized. First, there's Section 5 of the Act that 

12 requires certain states, counties, and townships with a 

13 history of discrimination against minority voters to 

14 obtain approval or pre-clearance from the Department of 

15 Justice -- U.S. Department of Justice or the United 

16 States District Court in Washington, D.C., before they 

17 can make any voting changes. These changes include 

18 redistricting, changes to methods of elections and 

19 polling places. 

20 Jurisdictions covered by Section 5 must prove 

21 that the changes do not have the purpose or effect of 

22 denying or abridging the right to vote on account of 

23 race, color, or membership in a language minority. Two 

24 counties in South Dakota, Shannon and Todd, are covered 

25 by Section 5. 

26 Second, Section 203 of the Act requires that 

27 language assistance be provided in communities with a 

28 significant number of voting-age citizens who have 

29 limited English proficiency. Four language groups are 

30 covered by Section 203: American Indians, Asian 

31 Americans, Alaska Natives, and those of Spanish heritage. 

32 Covered jurisdictions must provide language 

33 assistance at all stages of the electoral process. As of 

34 2002, a total of 466 local jurisdictions across 31 states 

35 are covered by these provisions. In South Dakota, 18 

36 counties are subject to Section 203. 

37 Third, Section 6B, 7,8, 9, and 13A -- you'll 

38 all remember that --of the Act authorizes the Attorney 

39 General to appoint a federal examiner to jurisdictions 

40 covered by Section 5's pre-clearance provisions on good 

41 cause or to send a federal observer to any jurisdiction 

42 where a federal examiner has been assigned. Since 1966, 

43 25,000 federal observers have been deployed in 

44 approximately 1000 elections. 

45 The Lawyers' Committee on Civil Rights Under 

46 Law, acting on behalf of the civil rights community, 

47 created this nonpartisan National Commission on the 

48 Voting Rights Act to examine discrimination in voting 

49 since 1982. The National Commission is comprised of 

50 eight advocates, academics, legislators, and civil rights 

51 leaders who represent the diversity that is such -- that 

52 is so important to being part of our nation. The 
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1 Honorary Chair of the Commission is the Honorable Charles 

2 Mathias, former Republican senator from Maryland. The 

3 Commission's chair is Bill Lee, former Attorney General 

4 for Civil Rights during the Clinton Administration. 

5 The other five national commissioners are the 

6 Honorable John Buchanan, former Congressman from Alabama, 

7 Chandler Davidson, scholar and co-editor of one of the 

8 seminal works on the Voting Rights Act. Dolores Huerta, 

9 co-founder of the United Farm Workers of America. 

10 Charles Ogletree, Harvard law professor and civil rights 

11 advocate. And the Honorable Joe Rogers, former 

12 Republican Lieutenant Governor of Colorado, and myself, 

13 first American Indian to serve on the U.S. Commission on 

14 Civil Rights; it's written right here. 

15 Today Commissioner Rogers and I are fortunate 

16 to be joined by guest commissioners, and we are indeed 

17 fortunate. We have Senator Tom Daschle who needs no 

18 introduction. Jacqueline Johnson, the Executive Director 

19 of the National Congress of American Indians. Jennifer 

20 Ring, Executive Director of the ACLU of the Dakotas. 

21 Chris Nelson, of course we can't forget Chris Nelson, 

22 Secretary of State of South Dakota. 

23 The Commission has two primary tasks. First to 

24 conduct hearings, as Jon said, such as this one, across 

25 the country to gather testimony relating to voting 

26 rights, and second, to write a comprehensive report 

27 detailing the existence of discrimination in voting since 

28 1982, the last time there was a comprehensive 

29 reauthorization of the Voting Rights Act. This report 

30 will be used to educate the public, advocates, and 

31 policymakers about the record of racial discrimination in 

32 voting. 

33 We will have three panels today. The first two 

34 panels will comprise of scholars, voting rights 

35 attorneys, and members of the community who's been active 

36 in voting rights issues. Each panelist will provide a 

37 five to ten-minute presentation. After all the members 

38 of the panels have spoken, the Commission will address 

39 questions to the panelists. 

40 We encourage members of the public who are here 

41 today to share their voting rights experiences in our 

42 third and final panel. If you're interested in doing so, 

43 please speak with a member of the staff who are -- if you 

44 could just wave your hand or stand up, if you're 

45 interested in speaking on the third panel. If you would 

46 like to share your testimony but can't stay, please see 

47 one of the staff members who will take your statement so 

48 that it can be included in the record. 

49 I'm now going to introduce each of the 

50 commissioners present today and ask that each one of you 

51 make a short statement about your interest or whatever it 

52 is you want to make a statement about. 
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1 Commissioner Joe Rogers -- I'll just read a 

2 short bio -- completed his term as the Lieutenant 

3 Governor of Colorado in 2003 where he held the 

4 distinction of serving as America's youngest lieutenant 

5 governor and only the fourth African American in U.S. 

6 history to ever hold that position. He served as 

7 founding chairman of the Republican Lieutenant Governors' 

8 Association and served on the Executive Committee of the 

9 National Conference of Lieutenant Governors. Joe Rogers 

10 created the acclaimed Dream Alive Program in dedication 

11 to the memory and legacy of Martin Luther King and the 

12 leaders of the Civil Rights Movement. Joe? 

13 COMMISSIONER ROGERS: Why, Elsie, thank you so 

14 much. Are you all doing all right this morning? Well, 

15 good. I'm glad to be with you and I'm so glad to have 

16 been invited. It's good that we're here in the West. As 

17 we've been traveling all throughout the United States, I 

18 remind folks that much of the heart of America is really 

19 where we are, as you all well know, here in the western 

20 United States. And given our special relationship with 

21 each other in particular, you all being here in Rapid 

22 City and South Dakota, we know you all venture through 

23 Denver on quite many occasions at least when you're 

24 heading out of town or traveling throughout the country. 

25 So it's just a delight to be here with you today. 

26 We're excited frankly to hear your testimony 

27 and to get some sense about how these issues, in and of 

28 themselves, play out here in South Dakota, frankly, all 

29 sides of issues and how they play out. What's so 

30 important in terms of the Commission, as Elsie has 

31 already specified, is that we obtain the record in 

32 primary part because the Supreme Court of the United 

33 States has basically said this: Because you are dealing 

34 with issues that relate to race, essentially the standard 

35 of review of any law as it relates to race is the highest 

36 standard of review, and it's called strict scrutiny. And 

37 as a result of that, it's so important that to the extent 

38 that legislation deals with issues related to race, that 

39 there be a foundation to establish a basis for that 

40 legislation. 

41 And as you all well know, the Civil Rights 

42 Act -- in particular, the three seminal pieces of 

43 legislation, the Civil Rights Act of 1964, which during 

44 the time of Martin Luther King, Junior, sought to lead 

45 and create hope and opportunity for so many people 

46 throughout the country. And as you well know, the Voting 

47 Rights Act is thought to be perhaps the most effective 

48 piece of civil rights legislation in United States 

49 history. So we're here to make the record, we're here to 

50 receive your testimony, and just delighted to be with you 

51 all here today, 

52 COMMISSIONER MEEKS: And Commissioner Tom 
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1 Daschle needs no introduction, but just to let people 

2 know, he is the Special Policy Advisor at the law firm of 

3 Alston & Bird, and for 25 years, as we all know, 

4 represented the people of South Dakota in the U.S. House 

5 and the U.S. Senate and did that very well. In the 

6 Senate he served ten years as the Democratic leader, the 

7 second longest serving Democratic leader in history. 

8 Tom? 

9 SEN. DASCHLE: Well, Elsie, thank you. I want 

10 to join with you in welcoming our fellow commissioners to 

11 this important hearing today and thank them very much for 

12 taking time out of their busy schedules to do this. 

13 We're very appreciative of the opportunity to share our 

14 stories and your recognition of the need to hear and 

15 address them. 

16 I also want to thank all of the panelists who 

17 are coming to testify today. I know many of them, and it 

18 is a very important aspect of the success of this hearing 

19 to hear directly through people with the experience that 

20 they will share. It's an unfortunate distinction that 

21 the people of South Dakota have a great deal to 

22 contribute to this project. However, we are aware that 

23 it is only through firsthand accounts of discrimination 

24 that we can educate policymakers and the public about the 

25 importance of reauthorizing the Voting Rights Act. 

26 And as the Supreme Court has made clear, a 

27 detailed record showing discrimination in voting since 

28 its last reauthorization is necessary for future 

29 reauthorization to withstand a constitutional challenge. 

30 I know that the report the Commission will put together 

31 will not take any position concerning whether the 

32 expiring provisions of the Voting Rights Act should be 

33 reauthorized or what the reauthorized act should include. 

34 Instead these hearings will detail the facts so that they 

35 can be utilized as reauthorization is considered. 

36 With that understanding, I want to share one 

37 thought that has been on my mind a lot lately. Forty 

38 years ago, this legislation was an integral part of 

39 forming that, quote, more perfect union our founders 

40 envisioned. I always found that wording from the 

41 Preamble to the Constitution prescient; that a perfect 

42 union may be out of the reach of each generation, but a 

43 more perfect union was something that could be achieved 

44 with each successive generation. 

45 Those who came before us certainly did so in 

46 writing and passing the Voting Rights Acts, and I and 

47 many of my fellow South Dakotans are here today because 

48 that work, like the work of America, remains unfinished. 

49 I'm grateful that we have the chance to continue that 

50 work today. 

51 Before talking about our experiences here in 

52 our state, let me just say a couple of words about the 
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1 Voting Rights Act itself. It is a product of tremendous 

2 bipartisan cooperation as well as the blood, sweat, and 

3 tears of civil rights workers across this country. 

4 Many of us reached adulthood in a country where 

5 poll taxes were collected, where grandfather clauses were 

6 imposed, where literary tests were actually allowed. 

7 Forty years ago America put a stop to it. The Voting 

8 Rights Act delivered the knockout punch to Jim Crow. It 

9 is universally recognized as one of the most successful 

10 pieces of civil rights legislation enacted in all of our 

11 history. My votes in favor of reauthorizing the Voting 

12 Rights Act in 1982 and ten years later in '92 are among 

13 the votes of which I am most proud, and while they're not 

14 here today, I would venture to say that Senator Mathias 

15 and Congressman Buchanan feel exactly the same way. 

16 I also believe it is needed every bit as much 

17 today as it was 40 years ago on August 6 of 1965 when it 

18 was signed, as Elsie noted, by President Johnson. Over 

19 the years the Voting Rights Act has become an important 

20 institution in America's democracy. As we are learning 

21 daily, outside the United States from Moscow to Baghdad, 

22 no matter how strong the idea of democracy, it will not 

23 succeed without the institutions to sustain it. People 

24 disenfranchised by discrimination must be ensured that 

25 their vote is both uninalienable and enforceable. 

26 The Voting Rights Act has done just that for 

27 two generations of voters, deepening confidence in a 

28 democratic system and serving as a vehicle for resolving 

29 conflicts as it did in the closest presidential election 

30 in our country's history in 2000. 

31 Parts of our great state have been subject to 

32 three expiring provisions in this Act, as Elsie noted. 

33 Those provisions, among other important actions, have led 

34 to something of which I think all South Dakotans can be 

35 proud: a steady increase in the percentage of Native 

36 American participation in federal elections. In 2004 we 

37 saw Native Americans vote at a rate about 30 percent 

38 higher than in 2000, during the previous presidential 

39 contest. 

40 In that context, it is important for the 

41 Commission to know that each of the expiring provisions 

42 has been exercised in South Dakota in the last several 

43 elections. The pre-clearance provision in Section 5 have 

44 helped ensure the changes to election law and procedure 

45 not discriminate, either overtly or subtly, against 

46 Native Americans. 

47 Additionally, I can personally attest that the 

48 recjuirements for minority language protections have been 

49 widely exercised. That provision ensured that hundreds 

50 of Lakota-only speakers were able to participate last 

51 time in the election. 

52 And in our most recent federal elections in 
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1 2002 and 2004, the Department of Justice sent examiners 

2 and observers under Section 6 through 9 provisions. I 

3 need not speak to the findings of those delegations as I 

4 am sure they will be produced in documentation about 

5 their trips that ought to be made available to the 

6 Commission. But the mere fact that the delegations were 

7 dispatched is, I believe, evidence of concern both on the 

8 ground in South Dakota as well as in the federal 

9 government in Washington. 

10 Unfortunately, while the percentage of Native 

11 American voters is increasing, it is still well below the 

12 national average and even further below what we wish 

13 participation were for all voters, minority and 

14 otherwise. 

15 So I look forward to hearing from the 

16 distinguished members of this panel this morning. We've 

17 come a long way in this country when it comes to the 

18 right to vote. Forty years ago those who marched for it 

19 were met with violence. Today that is not our fear. The 

20 fear is that those who seek to strengthen and extend the 

21 Voting Rights Act will be met by silence. 

22 I'm confident that your knowledge and the 

23 experiences will help the Commission hear our concerns 

24 and in so doing, be able to provide Congress with a 

25 comprehensive report on discrimination in voting since 

26 the last reauthorization of the Voting Rights Act. Thank 

27 you very much. 

28 COMMISSIONER MEEKS: Thank you, Senator. My 

29 next guest commissioner is Chris Nelson, and he is 

30 currently serving as South Dakota's Secretary of State, 

31 and we're very happy that he joined us. 

32 He was elected in the 2002 general election. 

33 His responsibilities include overseeing the conduct of 

34 elections for South Dakota and a job that he takes very 

35 seriously. Prior to becoming Secretary of State, Chris 

36 held the position of State Election Supervisor in the 

37 Secretary of State's office for 13 years and was the 

38 Uniform Commercial Code supervisor in the same office for 

39 two years. Chris? 

40 MR. NELSON: Thank you, Elsie. Good morning, 

41 and I would just like to first thank Jon Greenbaum and 

42 the folks at the Lawyers' Committee for Civil Rights for 

43 inviting me to participate in these proceedings as a 

44 guest commissioner. Having worked in election 

45 administration since 1989 and having been the Secretary 

46 of State since 2003, I think I bring perhaps a different 

47 perspective to this panel than the other panelists and 

48 one that I hope is helpful in the proceedings today. 

49 I see my job as Secretary of State to oversee 

50 the election process in South Dakota and make sure that 

51 that process is free and fair for all candidates and all 

52 voters. As the senator has noted, the last four years 
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1 have seen tremendous positive change in voter 

2 participation by Native Americans in South Dakota, and I 

3 want to give you just a couple exanples, some numerical 

4 examples of that . 

5 When we look at the increase in the number of 

6 people that have voted in the 2004 versus 2000 election 

7 in South Dakota, that increase was about 23 percent. 

8 When we look at the increase in the counties covered by 

9 Cheyenne River and Standing Rock, the increase is between 

10 40 and 57 percent. When we look at the increase in 

11 Shannon County, 122 percent, and in Todd County, 139 

12 percent, now almost six times the increase that we've 

13 seen elsewhere in the state. 

14 When measuring the percentage of voting age 

15 population that's registered to vote, five of the top six 

16 counties in South Dakota are Native American counties and 

17 we see similar positive things for the voter turnout 

18 rate. Of the eight predominantly Native American 

19 counties in South Dakota, six of those have turnout rates 

20 higher than the state average, and so we've seen some 

21 good things happen. 

22 Those positive changes are the result of 

23 changes in state election law primarily in the area of 

24 absentee voting and also the efforts of a lot of private 

25 organizations to encourage voter turnout among Native 

26 Americans. 

27 It'S my understanding today that the goal of 

28 this Commission is to document voting discrimination in 

29 light of the upcoming reauthorization of the 

30 pre-clearance, the minority language, and the election 

31 observer provisions of the Voting Rights Act. My 

32 interest today and my questions will primarily focus on 

33 the impact of these provisions on Native American voters 

34 in South Dakota. And in light of that, there are two key 

35 questions that I would hope each of the panelists today 

36 would answer during their presentation. 

37 The first of those questions specifically is 

38 how has the Section 5 pre-clearance requirement impacted 

39 on the ability of voters in Todd and Shannon County to 

40 participate in the election process? And the second 

41 question is how have the minority language provisions 

42 impacted on Native American voters across South Dakota to 

43 participate in the election process? 

44 With that, I look forward to each of the 

45 presentations today, and again, thank you for allowing me 

46 to participate. 

47 COMMISSIONER MEEKS: Thank you, Chris. I am 

48 very happy to introduce Commissioner Jacqueline Johnson 

49 who's the Executive Director of the National Congress of 

50 American Indians, the oldest and largest tribal 

51 governmental organization in the United States. Before 

52 joining NCAI in 2001, Ms. Johnson, Jacque, was the Deputy 
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1 Assistant Secretary of the Native American Programs in 

2 the U.S. Department of Housing and Urban Development. 

3 And on a personal note, I'd just -- Jacque is 

4 someone that I know there's two things that she really 

5 cares about developing in Indian country and that's 

6 voting and financial literacy, and we work very hard on 

7 those issues together. So thank you for joining us. 

8 MS: JOHNSON: Thank you, Elsie. (Speaking in 

9 Native language.) I'm a Tlingit from Alaska. My Tlingit 

10 name is Ku seen. I'm from a village in Haines, Alaska 

11 called Dei Shu. I come from the Raven House, and I would 

12 like to thank the rest of the guest commissioners for the 

13 honor of being here today and the commissioners and also 

14 thank the National Commission for the hard work that they 

15 have done going from hearing to hearing to put together 

16 this very, very important record that I think will help 

17 us reconfirm the issues not only for Native Americans, 

18 but also for other minorities in this country as we try 

19 to address the important privilege that we have which is 

20 the right to vote. 

21 Elsie said that the National Congress of 

22 American Indians is the oldest and largest advocacy 

23 organization in Washington, D.C., and recently we felt it 

24 very important for us to engage the Native vote, and we 

25 worked very hard across the country in many, many tribal 

26 communities to try to urge our citizens to exercise their 

27 right to vote and to get them out to the polls and to 

28 deal with just the whole engagement of getting out the 

29 vote, but also the protections, the voting protections 

30 rights to ensure that we had proper representation. Some 

31 of our friends who are part of this panel in the ACLU 

32 were very helpful in trying to make sure that we had the 

33 right protections in each of our communities as we 

34 continue. 

35 And the other thing we're working on is trying 

36 to get more Natives to run for vote -- elections, local 

37 elections and national elections. So this project is not 

38 a one-year or two-year project for us. This is an 

39 ongoing project for us, and we're committed to helping 

40 our Native citizens engage in the political environment 

41 of this country. 

42 Native Americans have had a long history of 

43 disenfranchisement, and we don't need to go through that 

44 history here today, but I want to just remind us of a 

45 couple things. That in, you know, 1924 when we were 

46 granted full citizenship rights, it took nearly 40 years 

47 for all 50 states to give Native Americans the right to 

48 vote. And then many of those states still had civilized 

49 standard tests. Sometimes it was a poll tax, sometimes 

50 it was a literacy test, sometimes through other kinds of 

51 intimidation. Many, many times you had to leave your 

52 reservation and your community to show that you were 
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1 truly civilized before you had the right to vote. 

2 And then -- you know, and then after we 

3 disengaged with that citizenship test, we still dealt 

4 with the same issues that many minorities in this country 

5 continue to face having to deal with voting. And so as 

6 we're here today, we're particularly interested in 

7 hearing the Native Americans' ongoing concerns with the 

8 right to vote. And I'm sure that we'll hear testimony 

9 not only from South Dakota, which I want to also note 

10 that in 1983 -- 1985, excuse me, three years after the 

11 last reauthorization of the Voting Rights Act, only 9.9 

12 percent of Native Americans in South Dakota turned out to 

13 vote or engaged in voting and -- were registered, excuse 

14 me . 

15 As we know and we heard from the Secretary of 

16 State and Senator Daschle, Native Americans in this state 

17 as well as throughout the country have really stepped up 

18 those numbers. And in the past 20 years, and 

19 particularly in South Dakota in the last federal 

20 elections, we have seen a tremendous turnout of Native 

21 Americans, and I think part of it is because of the 

22 Voting Rights Act and the ability it allows for us to 

23 continue to encourage our communities. 

24 So I'm looking forward to today. I'm looking 

25 forward to the panelists and seeing what we can learn 

26 about the message that we can help with -- to continue to 

27 engage in our effort to reauthorize the Voting Rights 

28 Act. Thank you. 

29 COMMISSIONER MEEKS: Thank you, Jacque . Guest 

30 Commissioner Jennifer Ring, we thank you for being on 

31 this. She is the Executive Director of the ACLU of the 

32 Dakotas, and before joining the ACLU in 1999, she served 

33 for five years in the North Dakota State Legislature and 

34 was a field representative for the North Dakota Public 

35 Employees' Association, and she's been a real advocate 

36 for voting rights issues, and I'll let her give her 

37 statement. Thank you, Jennifer. 

38 MS. RING: Yes. Thank you. I really want to 

39 thank the Commission for coming out here. This is a 

40 population that I deal with that have been waiting a 

41 long, long time to get their voting rights. I get a lot 

42 of calls and complaints from around the states, and when 

43 you go and find that somebody has a school board that is 

44 completely unresponsive to the Native community and yet 

45 the Native community is the majority in the school 

46 district, you have to wonder why. When you find a county 

47 Commission that is completely unresponsive and yet the 

48 Indians are the majority in the county, you have to 

49 wonder why. 

50 I don't need to go over the long history of how 

51 Native Americans have been legally discriminated against. 

52 What I do want to say is a little bit about the local 
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1 history. The Lakota, Dakota, Nakota people who are the 

2 majority Native American population of South Dakota have 

3 a long and proud history of serving this country. Every 

4 time this country has called, they have answered from the 

5 Lakota Code Talkers all the way to the military serving 

6 currently in Iraq and Afghanistan. And yet when they 

7 come home, they come home to a state that, in general, 

8 barely acknowledges their existence and local communities 

9 in particular that do not want them to, in any way, shape 

10 or form, participate in their community. 

11 I want to acknowledge the presence in the room 

12 here today of several witnesses who, in my opinion, are 

13 heroes. They have fought for their voting rights when it 

14 meant facing official police intimidation to do so, and 

15 they fought for their voting rights against communities 

16 that would use any means possible to shut them down, and 

17 I thank you for coming and I thank you for hearing their 

18 stories. 

19 COMMISSIONER MEEKS: Thank you, Jennifer. The 

20 National Commission is pleased, very pleased to be here 

21 at the Journey Museum. I think it's a great venue for 

22 this. And we also want to thank the National Congress of 

23 American Indians for all it's done to assist us in 

24 planning this hearing. 

25 So we're now running just a little bit late, 

26 but we're ready to hear from the first panel. So if Dan 

27 McCool, Bryan Sells, Theresa Two Bulls, and Raymond Uses 

28 the Knife, is that all -- would like to come forward? 

29 Oh, and Laurette Pourier, too, please. 

30 We're very thankful for the people who have 

31 agreed to come give their testimony. It's your voices we 

32 want to capture in this report. I do want to remind the 

33 witnesses if they would try to keep their remarks to 

34 about ten minutes or so. And I also want to remind 

35 people that if you have cell phones, please put them on 

36 quiet or vibrate. I know it's always a reminder that I 

37 like, so thank you. 

38 I'm going to -- 

39 COMMISSIONER ROGERS: Chair Meeks, may I 

40 interrupt just briefly? It just occurred to me that 

41 there's something that's happened that's critically 

42 important. This is the first time that the Commission 

43 meeting -- that this National Commission has actually 

44 hosted a hearing since the circumstances that have taken 

45 place with Katrina and the devastation that that's caused 

46 here in the United States, and as you all well know, that 

47 is the single worst disaster in the entire history of the 

48 United States of America. 

49 And with thousands of our fellow citizens that 

50 have died, in particular, and the search still going on 

51 obviously in terms of survivors even today, I think it's 

52 appropriate that in light of our national role and the 
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1 import to the role that we have throughout the entire 

2 country that we take just a moment in advance of the 

3 formal starting of the hearing, if we can, in 

4 recognition, a moment of silence, perhaps, in their 

5 honor. Would you all just join me in standing for a 

6 moment in a brief moment of silence? 

7 (A moment of silence was observed.) 

8 COMMISSIONER ROGERS: Thank you very much. 

9 COMMISSIONER MEEKS: Thank you, Joe. That's 

10 very appropriate. I am going to read the bios of the 

11 panelists that are on this panel, and then let -- then 

12 we'll start at this end. 

13 Dan McCool is the -- is currently a professor 

14 of Political Science at the University of Utah and serves 

15 as the Director of the American West Center and the 

16 Environmental Studies at the University of Utah. 

17 Mr. McCool' s research focuses on Indian voting rights, 

18 Indian water rights, water resource development, and 

19 public lands policy. He has appeared as an expert 

20 witness in several Indian voting rights cases and has 

21 written and published extensively on the subject. 

22 Mr. McCool is the co-author of a book manuscript 

23 currently under contract titled, I'm Indian and I vote: 

24 American Indians, the Voting Rights Act, and the Right to 

25 Vote, 

26 His additional body of published work includes 

27 Native Waters: Contemporary Indian Water Settlement in 

28 the Second Treaty Era; Command of the Waters: Iron 

29 Triangles, Federal Water Development, and Indian Water? 

30 Staking Out the Terrain: Power and Performance Among 

31 Natural Resource Agencies? and Public Policy Theories, 

32 Models and Concepts. Mr. McCool received his Ph.D. from 

33 the University of Arizona in 1983. 

34 Bryan Sells is currently staff counsel for the 

35 Voting Rights Project of the ACLU and specializes in 

36 Native American voting rights and ballot access 

37 litigation. In his five years with the ACLU, he has 

38 represented tribal members in more than a half a dozen 

39 notable cases in South Dakota, including Quiver v. 

40 Nelson, the largest voting rights lawsuit in history. 

41 Mr, Sells received his undergraduate degree from Harvard 

42 and law degree from the Columbia School of Law. 

43 The Honorable Theresa Two Bulls is a state 

44 senator from South Dakota. In a legislature where both 

45 women and American Indians are in the minority, Theresa 

46 Two Bulls, one of the four Indian lawmakers in the entire 

47 legislature, stands out as the first Indian woman to 

48 serve as a state lawmaker in South Dakota. Ms. Two Bulls 

49 is a member of the Oglala Sioux Tribe. After serving as 

50 tribal secretary from 1990 to 1998, a job she did very 

51 well, and vice-president from 2000 to 2002, Ms. Two Bulls 

52 took a sabbatical from her post as tribal prosecutor to 
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1 serve in the Senate . She represents the Pine Ridge 

2 Reservation and currently serves on the Health and Human 

3 Services and Local Government Committees. 

4 Raymond Uses the Knife is the Tribal 

5 Vice-Chairman for the Cheyenne River Sioux Nation in 

6 South Dakota, currently serving his fourth term on the 

7 tribal council. Ray's been selected by his colleagues to 

8 serve as Vice-Chairman of the Cheyenne River Sioux Nation 

9 in South Dakota. He serves on the Claims and 

10 Legislations, Economic Development, Environment and 

11 Natural Resources, Health, and Wolakota committees. In 

12 addition, Ray also serves on the Voting Rights 

13 Commission. 

14 And Lauretta Fourier who was a recent -- we're 

15 very happy that she agreed to testify. I don't have her 

16 bio, but I can tell you anything you want to know about 

17 Laurette. She is the Executive Director or the Chair of 

18 SANI-T which is the Strengthening -- 

19 MS. FOURIER: Society for the Advancement of 

20 Native Interests - Today. 

21 COMMISSIONER MEEKS: That's right. Thank you. 

22 And she has been an advocate for domestic violence and 

23 has been a community developer for many, many years. So 

24 thank you for all being here. Dan, would you -- 

25 MR. McCOOL: Thank you, Elsie. It's a pleasure 

26 and an honor to be here. It's rather difficult to sum up 

27 everything in ten minutes, but I'll do my best. We just 

28 finished a book manuscript on voting in Indian country. 

29 Most of the book is about the Voting Rights Act. That's 

30 because the Voting Rights Act has had a profound impact 

31 on the ability of Indians to vote. 

32 We started with the history of Indian voting 

33 and things really pick up when the Voting Rights Act is 

34 passed. We collected every case we could find in Indian 

35 Country having to do with voting rights and we came up 

36 with a list of 66 cases which is far more than we had 

37 even anticipated when we started. 

38 Let me just note that of those 66 cases, the 

39 Indian plaintiffs only lost four of them, and one of 

40 those is on appeal. So by and large, American Indians 

41 win voting rights cases, and I think that's a telling 

42 fact, in and of itself, that there is a problem out 

43 there, and the Voting Rights Act, including its renewable 

44 provisions, is the way to address those problems. 21 of 

45 the 66 cases involved the renewable provisions, Sections 

46 5 and Sections 203. And South Dakota is tied with New 

47 Mexico for the greatest number of cases; they both come 

48 in at 17. 

49 The book also includes a final chapter that 

50 looks at the elections of 2002 and 2004 to see if all the 

51 problems have been resolved and everything's working 

52 well. And the investigation of our -- myself and my two 
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1 coauthors indicates there are continuing problems 

2 including the number problems in South Dakota. So we see 

3 some problems have been resolved and other problems 

4 continue to arise, and there are still challenges to 

5 American Indians in their efforts to try to vote. 

6 There were also a number of widespread 

7 accusations about, quote, Indian voter fraud which proved 

8 to be inaccurate, and I think the level of accusations is 

9 indicative of the level of animosity and the hostility 

10 that has been created when American Indians register and 

11 try to vote. 

12 I've also served as an expert witness on a 

13 number of cases and I'd like to just generally talk about 

14 the things that I've discovered in my work as an expert 

15 witness. When I do reports, I interview a lot of local 

16 people, both Anglo and Indian. I go through U.S. 

17 Commission on Civil Rights reports, court cases, the 

18 local newspapers, state and local law, state attorney 

19 general opinions, state constitutions, so I take a 

20 careful look at the entire context in which Indian voting 

21 takes place. 

22 And in South Dakota, there is still a high 

23 level of racial polarization in a number of areas. It's 

24 not true everywhere, but it is true in a number of areas 

25 where there's a large number of Indians and they're 

26 attempting to vote. Polarization is still there. And, 

27 of course, this is especially true when Indians run 

28 against Anglos, we see a spike in that. 

29 And there's a lot of racial animosity and it 

30 goes both ways. There's a lot of feelings of prejudice 

31 and a lot of feelings of -- that people feel like they're 

32 not being treated fairly, and again, it's both Anglos and 

33 Indians that are experiencing this. Once again, I think 

34 it's indicative of the level of polarization and 

35 hostility we see in some of these election environments. 

36 There is still a widespread perception that 

37 Indians shouldn't even be allowed to vote especially in 

38 state and local elections. A lot of discussion among 

39 non-Indians that if they, quote, don't pay taxes -- which 

40 of course is not true -- but if they don't pay taxes, 

41 they should not be allowed to vote. So that's another 

42 level of resistance to Indian voting, 

43 And there's still language barriers. There is 

44 still a significant portion of American Indian people who 

45 do not have the language skills to engage effectively in 

46 the political process including voting. 

47 And there's a host of sort of practical 

48 problems that Indians have to face that makes it more 

49 difficult for Indians to vote: Long distances to polling 

50 places, often over bad roads; polls that are not located 

51 conveniently or not on Indian reservations; hostility 

52 among election workers and public officials; the purging 
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1 of voter lists; a poor understanding of election laws and 

2 procedures; difficulties and resistance when attempting 

3 to register to vote; and efforts to dilute the impact of 

4 Indian voting. We see a whole series of Section 2 cases 

5 in that regard, and, of course, the language problems 

6 that I alluded to earlier. 

7 In conclusion, let me -- let me just make four 

8 general points about what I've seen in 25 years of 

9 research in this area. Indian people still face 

10 significant hurdles when they try to participate in the 

11 electoral process. In some places it's much better. 

12 They're achieving remarkable gains in some areas, but 

13 there are still significant hurdles that are not faced by 

14 other people. 

15 The Voting Rights Act and including Sections 5 

16 and 203, that Act has played a pivotal role in providing 

17 American Indians with an opportunity to vote and elect 

18 candidates of their choice. The impact is enormous. 

19 Probably 90 percent of our vote -- our book on Indian 

20 voting is about the Voting Rights Act because that's 

21 what's happened. That's where the action is. That's 

22 where Indians have been effectively empowered; it's 

23 through the Voting Rights Act including the renewable 

24 provisions, 

25 And I think, as we all know, Indians have 

26 played an important role in a number of recent elections, 

27 and I think the Voting Rights Act has helped them achieve 

28 that and helped empower them. 

29 And finally, let me just say the Voting Rights 

30 Act has really given meaning and substance to democracy 

31 on the reservation. It's helped American Indians fulfill 

32 the most basic element of the American dream and that's 

33 the right to vote and have an impact on one's government 

34 through the electoral process. Did I finish in time? 

35 COMMISSIONER MEEKS: You were just fine. 

36 MR. McCOOL: Okay. 

37 COMMISSIONER MEEKS: I'm going ask the 

38 commissioners to hold votes until after all the testimony 

39 and then we'll be able to ask questions, but one thing I 

40 did want to ask Mr. McCool is if you would provide info 

41 about the 66 cases you mentioned to the Commission as 

42 part of the record so that they could have it as part of 

43 the record. 

44 MR. McCOOL: We compiled them in a spreadsheet 

45 and I'd be most happy to share those with you. However, 

46 we are under contract with Cambridge University Press, so 

47 technically I'll have to get clearance from them, but 

48 with their permission, I'd be most happy to provide that 

49 to you. 

50 COMMISSIONER MEEKS: Thank you. Bryan? 

51 MR. SELLS: I, too, would like to thank the 

52 Commission for the honor of being here today and for 
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1 coming out to South Dakota. I agree with those who have 

2 come before me who have said that it's important to be 

3 out here. I'd also like to thank each of the 

4 commissioners for their personal service on this 

5 important Commission. 

6 As was mentioned in my introduction, I am a 

7 Staff attorney with the Voting Rights Project with the 

8 American Civil Liberties Union, and over the last six 

9 years, the Voting Rights Project has represented tribal 

10 members in seven voting rights cases here in South 

11 Dakota, and I have been lead counsel in six of those 

12 seven cases. 

13 I'd like to recognize Patrick Duffy of the 

14 Rapid City law firm of Duffy and Duffy who has been our 

15 local counsel in all seven cases at great personal and 

16 professional sacrifice. He's sitting right back there 

17 and deserves a lot of credit for the work that we've been 

18 able to do here in this state. 

19 Our clients' litigation has challenged 

20 virtually every level of government in this state from 

21 the state legislature and the Secretary of State on down 

22 to county commissions, city councils, and school boards. 

23 To date, our clients have prevailed in five of the seven 

24 cases with one case still pending before the District 

25 Court and one case now pending before the United States 

26 Court of Appeals, 

27 Together, these cases and the volumes of 

28 evidence that they have generated offer a compelling 

29 demonstration of the present-day violations of the Voting 

30 Rights Act and the need to renew and restore those 

31 important provisions of the Act which are set to expire 

32 in 2007. 

33 Any discussion of Section 5 compliance in South 

34 Dakota has to begin with William Janklow. On August 23, 

35 1977, then State Attorney General Janklow issued an 

36 official opinion in which he assailed Section 5 as a, 

37 quote, absurdity, end quote, that imposed an unworkable 

38 solution to a nonexistent problem. Janklow advised the 

39 South Dakota Secretary of State, Lorna Herseth, that he 

40 intended to pursue both litigation and legislation that 

41 would exempt South Dakota from the Voting Rights Act and 

42 that Herseth should therefore disregard the pre-clearance 

43 mandate in the meantime. 

44 Janklow never did file a bailout lawsuit. 

45 Legislation was never passed exempting South Dakota from 

46 the Voting Rights Act, but Secretary Herseth and her 

47 successors in office followed Janklow' s advice for more 

48 than a quarter century, 

49 My office first learned of the state's 

50 intentional noncompliance with Section 5 in early 2002, 

51 and we spent the next six months identifying more than 

52 600 unpre-cleared voting changes at the state level. 
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1 When we brought suit in August of 2002 on behalf of four 

2 tribal members, including Senator Two Bulls to my left, 

3 in a case entitled Elaine Quick Bear Quiver versus 

4 Secretary of State Joyce Hazeltine, that case was 

5 described as the largest voting rights case in history. 

6 The State initially denied the plaintiffs' 

7 allegations. Secretary Nelson, who was then the 

8 long-time supervisor of the elections department within 

9 the Secretary of State's office, was quoted in the media 

10 as saying that his office was in full compliance with the 

11 Voting Rights Act, something that turned out not to be 

12 true. 

13 The parties negotiated a consent order and a 

14 remedial plan in which the secretary eventually admitted 

15 to more than 800 separate violations of Section 5, and 

16 Secretary Nelson has been in the process of bringing the 

17 state into compliance with Section 5 for those past 

18 violations over the last three years. 

19 Although he has made a lot of progress toward 

20 that goal. Secretary Nelson has twice been cited by the 

21 Court for noncompliance with the terms of the consent 

22 order. Just this year, the Quiver plaintiffs had to 

23 return to court after the Secretary refused to comply 

24 with the consent order with respect to a new law passed 

25 at the 2005 legislative session in response to our 

26 seventh lawsuit on behalf of Indian voters. 

27 On January 27, 2005, the Voting Rights Project 

28 filed suit on behalf of four Native American voters in 

29 Charles Mix County alleging, one, that the county 

30 commissioner districts in Charles Mix County were 

31 malapportioned in violation of the one-person-one-vote 

32 standard. Two, that the commissioner districts had the 

33 effect of diluting Native American voting strength in 

34 violation of Section 2. And three, that the commissioner 

35 districts were adopted or are being maintained for the 

36 purpose of discriminating against Native American voters. 

37 That lawsuit is known as Evelyn Blackmoon versus Charles 

38 Mix County. 

39 And in response to that lawsuit, members of the 

40 Charles Mix County Commission asked their state 

41 legislators to introduce emergency redistricting 

42 legislation that became House Bill 1265. House Bill 1265 

43 enables counties to redraw the boundaries of their county 

44 commissioner districts more than once per decade under 

45 certain circumstances, but only after obtaining 

46 permission to do so from the governor and the Secretary 

47 of State. House Bill 1265 was designed to change the 

48 existing law which permits a county to redistrict only 

49 once per decade and only at the county coimnission' s 

50 regular meeting in February in a year ending in the 

51 numeral 2. 

52 House Bill 1265 passed both houses of the state 
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1 legislature despite vociferous opposition from Native 

2 Americans who testified against the bill. The governor 

3 signed the law on March 1 , 2005, the same day on which 

4 the Blackmoon plaintiffs filed a motion for summary 

5 judgment on their one-person-one-vote claim. Because 

6 House Bill 1265 contained an emergency clause, it went 

7 into effect upon the governor's signature, and Secretary 

8 Nelson began to implement the law irmnediately . 

9 That is when the Quiver plaintiffs returned to 

10 court. They obtained a temporary restraining order 

11 enjoining the Secretary from implementing House Bill 1265 

12 absent compliance with Section 5 of the Voting Rights 

13 Act, and a three-judge court later turned that temporary 

14 restraining order into a preliminary injunction. In its 

15 unanimous decision issuing the injunction, the 

16 three -judge court noted that the state's -- noted the 

17 state's history of intentional noncompliance with the 

18 Act, including the Secretary of State's refusal to seek 

19 pre-clearance for the state's 2001 legislative 

20 redistricting plan, and the Court described House Bill 

21 1265 as, quote, a rushed attempt to circumvent the Voting 

22 Rights Act. Secretary Nelson has appealed that decision 

23 to the Supreme Court, and the Blackmoon case remains 

24 pending before the district court. 

25 Because my time is short, let me tell you about 

26 one more case just briefly. In 2003 the Voting Rights 

27 Project filed suit on behalf of three members of the Crow 

28 Creek Sioux Tribe in a challenge to the county commission 

29 districts in Buffalo County, South Dakota. The case was 

30 known as Crystal Kirkie versus Buffalo County. The 

31 plaintiffs alleged that the districts were malapportioned 

32 in violation of the one-person-one-vote principle and 

33 were adopted or maintained for the purpose of 

34 discriminating against Native American voters. 

35 Buffalo County, which according to the 2000 

36 census is the poorest county in the United States, has a 

37 population of approximately 2100 people, 85 percent of 

38 whom are Native American. The county commission's three 

39 districts which had been in use for decades contained 

40 populations of approximately 1700, 300, and 100 people 

41 respectively. Virtually all of the 1700 people in 

42 Commissioner District 1 were Native American while not a 

43 single Indian lived in the underpopulated District 3. 

44 The result was that the county's minuscule non-Indian 

45 minority had effective control over the county 

46 commission. 

47 The parties settled the case in early 2004. 

48 The county agreed to redraw its commissioner districts 

49 and to hold a special election for two of the three 

50 seats. The county also agreed to relief under 

51 Section 3(c) of the Voting Rights Act, which effectively 

52 means that Buffalo County is now subject to the 
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1 pre- clearance requirements of Section 5 along with 

2 Shannon and Todd Counties in South Dakota. 

3 The Kirkie case is unique not only because of 

4 the severe extent of the malapportionment or the fact 

5 that the plaintiffs got relief under Section 3, but also 

6 because the case literally caused a revolution in control 

7 at the county commission. Most of our seven cases are 

8 simply about giving Native Americans a place at the 

9 table. But given the demographics of Buffalo County, 

10 justice required more in that case. The Kirkie case was 

11 about giving Native Americans the full opportunity to 

12 elect representatives of their choice, and that has 

13 resulted in control of the table. I'm pleased to report 

14 that a -- that Native American voters have elected 

15 representatives of their choice to two out of the three 

16 seats on the Commission with a third up for election next 

17 year. 

18 In closing, let me just list the remaining 

19 casing that I won't have an opportiinity to discuss so 

20 that you can ask me questions about them, if you're so 

21 inclined. Emery versus Hunt was a successful challenge 

22 in 2000 to the state legislature's decision in 1996 to 

23 abolish a single-member house district on the Cheyenne 

24 River Reservation that was specifically created in 1991 

25 to avoid minority vote dilution. 

26 Weddell versus Wagner Community School District 

27 was a successful challenge in 2002 to at-large school 

28 board elections in Charles Mix County, South Dakota, that 

29 resulted in the adoption of a cumulative voting scheme by 

30 consent of the parties. 

31 Bone Shirt versus Nelson was a successful 

32 challenge to the state's 2001 legislative redistricting 

33 plan. The plaintiffs prevailed on both their Section 5 

34 claim and their Section 2 claim, and the District Court's 

35 144-page decision on the Section 2 claim is nothing short 

36 of historic. 

37 And finally, Cottier versus City of Martin is a 

38 vote dilution challenge to the ward boundaries in the 

39 reservation border town of Martin, South Dakota. That 

40 case is currently on appeal after the District Court 

41 found that the plaintiffs had not satisfied the third 

42 Gingles factor required to prove a claim under Section 2, 

43 And I want to leave you with this: Perhaps the 

44 person whose words best capture the state of Indian-white 

45 relations in South Dakota, in my view, is State 

46 Representative John Two Bull whose comments were cited in 

47 the Bone Shirt decision as part of the plaintiff's, 

48 quote, overwhelming evidence of the legislature's 

49 unresponsiveness to Indian concerns, 

50 During the 2002 legislative session, 

51 Representative Two Bull made a lengthy speech in 

52 opposition to a bill which would have required state law 
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1 enforcement officers to collect data on racial profiling. 

2 He said that he would be, quote, leading the charge to 

3 end racial profiling, to reduce alcoholism and poverty on 

4 the reservations, and to support Native American voting 

5 rights when Indians decide to be, quote, citizens, end 

6 quote, of the state by giving up their tribal sovereignty 

7 and paying, quote, their fair share of the tax burden. 

8 Rather than face censure from his colleagues for such 

9 openly hostile remarks. Representative Two Bull's 

10 colleagues elected him to the House Republican leadership 

11 in the following session. 

12 That attitude toward Native American voting 

13 rights, I'm sad to say, is still shared by many in 

14 positions of power in this state. Until those attitudes 

15 change, Native Americans will continue to need every bit 

16 of protection that the Voting Rights Act affords to them. 

17 COMMISSIONER MEEKS: Thank you, Bryan. I'm 

18 sure there will be plenty of questions. Senator Two 

19 Bulls? 

20 SEN. TWO BULLS: Good afternoon. It's an honor 

21 and a pleasure to be here today. The reason why I'm here 

22 today is to maybe open a few eyes and some ears to the 

23 problems that we have faced on the Indian reservations in 

24 South Dakota. 

25 I guess you could label me as an old-timer. 

26 I've been involved in registering voters since 1980 when 

27 there was just a handful of us going across the 

28 reservation to get our people interested and to have them 

29 get involved in the state elections and the federal 

30 elections. 

31 The first problem that I came across was why? 

32 Why should we vote? They don't listen to us. We don't 

33 get anything from them anyway. And I told them, that is 

34 not what we're about. We have a voice and our voice 

35 needs to be heard, regardless. 

36 And I've come across prejudice, discrimination 

37 when I was registering voters. There was discrimination 

38 from the county officials. They put roadblocks up for us 

39 saying that we had to have limited cards. They had to be 

40 notarized. They gave us time frames which I felt was 

41 only imposed on the Indians in the counties and the 

42 state. 

43 I think the first thing that we have to do, and 

44 it's continuing and I've been saying over and over, is 

45 that we have to educate the State of South Dakota about 

46 Native Americans. As Native Americans, we have always 

47 been taught to respect; to respect each other and 

48 yourselves, and that also means respect other 

49 nationalities, but first of all, to respect yourself. 

50 I become involved in this voters' rights 

51 because I felt that even though we're a minority, we do 

52 have a voice. Our votes do count- Whatever decisions 
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1 are made on the federal and the state level also affect 

2 the Native Americans in the State of South Dakota. I 

3 even came across comments made to me when I got elected 

4 into the State Senate that I -- why are you -- why did 

5 you run? What are you going to do in this state? And my 

6 thinking is, once our people step off the reservation, 

7 the state laws kick in. They have to abide by the state 

8 laws also, so we have to have input on the state laws 

9 also that's not going to discriminate against the Native 

10 Americans. So that was one of the main purposes. 

11 And another was to bring education to the State 

12 of South Dakota, to the legislators that we are here, 

13 we're the first occupants, and we're not going away. 

14 We're going to always be here. This is our homeland from 

15 the very beginning, and we want to be heard, and we want 

16 to be treated equal and right just like everybody else. 

17 We want those rights that everybody else gets to have. 

18 We're no different than anybody else. We're Native 

19 Americans. We're educated. We have people that are 

20 educated. 

21 We have our 18-year-olds coming up that are 

22 able to vote now, and I've seen them really being 

23 enthused about wanting to vote, wanting to get involved. 

24 That was a big issue that we had was getting our people 

25 involved because they didn't want to. They didn't trust 

26 the State of South Dakota. They didn't trust the United 

27 States Government because of all the sanctions, all the 

28 roadblocks they put on us on welfare, education, 

29 healthcare, all those blocks that were put -- that are 

30 still here today. 

31 We're witteling away -- on these lawsuits that 

32 Bryan mentioned earlier, we're witteling away at these 

33 blocks, and we hope to get rid of them once and for all 

34 like they did the Berlin Wall. Let's get rid of all of 

35 that. Let's all work together. Let's work in a 

36 partnership. Let's work together and make life better 

37 for all the citizens. They include the Native Americans 

38 as citizens in the State of South Dakota. Let's make 

39 life better for everybody in the State of South Dakota. 

40 Let's don't discriminate. Let's don't be prejudiced. 

41 Let's just work together because we have future 

42 generations to look at to make sure that their lives are 

43 going to be fair and just, that they're going to live a 

44 good life here in the State of South Dakota. 

45 I was -- I was honored to be asked to be part 

46 of these lawsuits because I am an advocate for the Native 

47 Americans' rights. We have rights. If I can be a voice 

48 anywhere, in any place, I'm going to be there to speak up 

49 that we have a right also and we have a right to be 

50 heard. We have younger generations coming up who I hope 

51 that would get involved in the state legislation, get 

52 involved in what's going on in federal government, and 



666 


24 


1 let's change these. Let's turn times around. Let's 

2 don't live in the past. Let's look at the future, what 

3 it's going to hold for all of us. 

4 I think the rude awakening, I hope it is to 

5 everybody, is Nine Eleven. This world can be blown up in 

6 a matter of seconds and we're all going to be gone. Why 

7 not let's get together now. Let's get together and let's 

8 work with these laws. I'm for Section 5, Section 2 to be 

9 reauthorized. It has made a big intact on the elections, 

10 especially this last election, having our full-blooded 

11 Lakota people being able to finally understand why they 

12 are going to the polls and what they're voting for 

13 because they had people there that speak the language 

14 that can explain it to them. That has never happened 

15 before. That's why I think a lot of them stayed away 

16 because they didn't understand what was going on. 

17 The polling places, yes, they changed some of 

18 that. They did allow some of the polling places to be 

19 put up so that it would be more accessible to the people, 

20 but that took, like, pulling teeth out to the county 

21 officials to even agree to put different polling places 

22 up so that our people could have easy access to them. 

23 I really feel that this redistricting needs to 

24 be really looked at. We do -- as Native Americans, we do 

25 need more representation on the state level. Four of us 

26 today is not enough. We need more, and if everybody is 

27 saying that they want to work together, they want to make 

28 a difference, give us leeway. We have given leeway so 

29 many times before in the past and today, but yet, we're 

30 not given leeway in return. 

31 It was stated earlier about the percentage of 

32 increase in the voting, and that goes back to the 

33 redistricting. We need to be redistricted. We need to 

34 have more positions in the counties that are 90 percent 

35 Native Americans. There's no harm in giving us another 

36 position. It's just to make us -- to assure our people 

37 that our -- we can be heard. Our concerns, our issues 

38 can be heard, and they will be -- laws will be 

39 implemented or created for our concerns. I really 

40 believe that we need to educate our people in the State 

41 of South Dakota and maybe in all the other states that 

42 have Native Americans in their state. 

43 I want to tell you a story. I was -- I had the 

44 opportunity to have a little seventh-grader -- or a 

45 second-grader from Madison, South Dakota, she adopted me 

46 as her senator and she wrote me a letter. She pulled me 

47 up on the Internet and saw who I was, and she wrote me a 

48 letter, and it had "Wow" just written big on my letter, 

49 and it said, "Wow, you really are Indian, " you know, and 

50 it made me think that, yes, they do need to be educated. 

51 They need to know who we are, what we're about. We're 

52 not here to cause problems. We're not here to disrupt 
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1 anything. We just want to be a part. We want to be a 

2 part so our concerns and our issues can be dealt with. 

3 I really feel bad that the -- after all these 

4 years that there's still prejudice and discrimination, 

5 but that also goes back to the person who feels the 

6 prejudice, who's showing the discrimination, that maybe 

7 something happened in their life that they haven't dealt 

8 with and they're taking it out on other people, but it 

9 isn't right to be taking it out on Native Americans just 

10 because we're a minority. 

11 So there's a lot of education that needs to be 

12 done. I've been on this issue since 1980. I've tried to 

13 be involved as much as I can. Being on the state Senate 

14 was an eye-opener for me. It showed me that there's a 

15 lot to be learned out there, not only in the white 

16 society, but the Native Americans also on why this needs 

17 to be done, why we're talking about the voting rights 

18 today, why it's so important to the Native Americans, and 

19 important to the other minorities in the other states. 

20 I'm not really sure what I was supposed to say, 

21 but this is what I'm saying from my heart. This is what 

22 I feel, and I just hope that you do reauthorize these 

23 sections. That we do need them. We do need the 

24 redistricting, the elections, the polling places, the 

25 language. 

26 We did have poll watchers there, but even 

27 discrimination was there also. Our people were turned 

28 away. They weren't given reasons; they were just turned 

29 away. They set time limits. There was just it's 

30 still ongoing today in 2000 in the 21st century, and I 

31 think we need to change that. So I encourage the 

32 Commission to really take to heart what is being said 

33 here today, not only here, but the other places that 

34 you've attended and heard testimony, and we need to be 

35 just fair -- be treated fair and just. Thank you. 

36 COMMISSIONER MEEKS: Thank you, Senator. 

37 Raymond Uses the Knife? 

38 MR. USES THE KNIFE: Yeah. My name is Raymond 

39 Uses the Knife. (Speaking in Native language.) Friends 

40 and relatives, I want to thank you for allowing me to 

41 speak, and I want to welcome the Commission to Lakota 

42 Country. You've probably heard the term Sioux. Lakota 

43 is who we are, and we have seven bands of the Tetonwan 

44 Oyate and I represent four of them: Mnicoujou, Sihasapa, 

45 O'Ohenumpa, and Itazipco of the Cheyenne River Sioux 

46 Tribe. And also remember that the Cheyenne River Sioux 

47 Tribe, we're not Cheyenne. The river Cheyenne is what we 

48 were named after, so just some of the things I wanted to 

49 make clear. 

50 I represent probably 19 communities on my 

51 reservation, and there are many, many communities and 

52 Eagle Butte is the hub of the reservation. That's where 
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1 the Indian Health Service, Bureau of Indian Affairs and 

2 the tribal headquarters as well as many of the economic 

3 enterprises on the reservation are there. 

4 It's sad to say, though, a lot of the testimony 

5 here given already is very true. Economics is one of the 

6 biggest problems that we're facing. Because of the 

7 economic stress, and you probably know about the gas 

8 gouging, I call it, going on here, everywhere. It's 

9 causing a lot of our people a lot of stress. So I'm glad 

10 that we're not right now in a current election year 

11 because it would have been pretty humbling for the 

12 leadership to try to get the folks to even a voting poll. 

13 Voting polls on the reservation are again, as 

14 was mentioned, very limited. Accessibility is not there, 

15 and a lot of the issues pertaining to language 

16 proficiency is very, very real. A lot of my people are 

17 Lakota speakers . Lakota is our number one language and 

18 English is our number two language. So when it comes 

19 time to vote and you come to the voting poll and you 

20 don't understand the English, you want to ask cjuestions, 

21 and the representatives from the poll watchers are there 

22 from the county governments or their representatives are 

23 there, and you want to know what's going on, it's 

24 sometimes -- sometimes you're made to feel like you have 

25 no business there, and sometimes you're made to feel like 

26 you're taking up too much of their time, you know. Wait 

27 in line, stand in line. 

28 And I've also witnessed one of our tribal 

29 members didn't know how to read or write and he needed 

30 help from his wife. His wife was proficient in the 

31 English language, and that's what his request was, but it 

32 was denied. So he was so upset with this situation that 

33 he picked up his ballot and just tore it in half and 

34 threw it in the trash can. He said this is the second 

35 time that this is the way he was treated at the polls. 

36 Another elderly woman, one of my aunts, the 

37 oldest living relative of mine in my tiospaye -- tisopaye 

38 is extended family where there's many of us, four or five 

39 hundred of us. And I remember she called and wanted to 

40 vote. So I said, "Okay. Can I help you in any way?" 

41 She said, "I can't get out of my bed." "Okay. So let me 

42 see if I can bring a ballot to you and see if the 

43 representatives from the poll can bring the ballot to you 

44 for you to vote." 

45 But the poll watchers told me through -- told 

46 her through me that she has to -- "you're going to have 

47 to wheelchair her to the parking lot so we can bring out 

48 a ballot for her to vote." And this was very distressful 

49 for her at the time because she wanted to exercise -- 

50 simply exercise her right to vote, but was denied. So 

51 things like this are going on on the reservations. 

52 And language -- the limited language 
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1 proficiency also causes a lot of our people to have 

2 mistrust in the non-Native elections. A lot of the 

3 comments that I hear is that our Lakota people feel that 

4 they have no chance in the system that is there already, 

5 whether it's the state system or the federal system. 

6 And I know Chris has been there -- Mr. Nelson's 

7 been at Cheyenne River working with us, and he's offered 

8 his hand to help us to work some of these things out, so 

9 I'm glad to see that, and these are some of the positive 

10 changes that I wanted to mention. 

11 We also have the Cheyenne River Sioux Tribal 

12 Voters' Rights Commission that was established just 

13 within the last three years. I've been on the tribal 

14 council that was mentioned four terms now; that's going 

15 on 16 years. And there, I noticed that a lot of my 

16 people are telling me that we need a change. We need to 

17 do something because it's not -- nothing's happening in 

18 Indian Country. What happened 10 years ago, what we were 

19 fighting for 10, 20 years ago, we're still fighting for 

20 today: our health issues, economics, voting rights 

21 issues. 

22 So I asked tribal council to implement a Voting 

23 Rights Commission. The languages, we're still working on 

24 it, but the commission has been active now for three 

25 years, and we've been involved in the last election in 

26 2002, trying to educate our people. That's the -- our 

27 main focus in the commission is to educate our people 

28 because, as was mentioned earlier, our people feel 

29 disenfranchised, and they feel they have no say-so in the 

30 governments. They may have a -- they feel they may have 

31 a little say-so in the tribal governments because they 

32 get to vote for their tribal officials every two years, 

33 but they feel that the state elections and the county 

34 elections, sometimes they call it these are white 

35 elections and they don't belong to us. So this is the 

36 education that we have to do amongst our own people. 

37 And limited tribal resources is another issue. 

38 Some of the ways that we thought that we could help our 

39 people is to get out into the communities and try and 

40 work -- try to have some visibility in the community so 

41 that our community representatives, the Lakota speakers 

42 can ask us questions, but because of our limited 

43 resources, it's hard. 

44 When election time comes, people can't find 

45 rides. A lot of our people don't have transportation so 

46 it's known that it's a common fact that it costs $50 just 

47 to get a ride to the hub of the reservation some places. 

48 80 miles from Bridger to the middle of the reservation, 

49 Promise, Black Foot also 80 miles to the central 

50 reservation. Lack of transportation, lack of transit 

51 systems, you name it. 

52 One of the good things that we have coming for 
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1 us, though, is our ability in communications. We own our 

2 own Cheyenne River Sioux Telephone Authority, and there 

3 we also own our Lakota Network. Our -- we're an Internet 

4 service provider for the communities. So a lot of the 

5 communications happened just recently through electronic 

6 communications now. And so a lot of things are opening 

7 -- the doors are opening now for us where we can try to 

8 get our communications out there, but we're still limited 

9 in a lot of areas. 

10 One of the things that we have done was we have 

11 changed our Tribal Constitution to allow for the national 

12 elections to coincide with our tribal elections. This 

13 really puts an effort in not only the tribal leadership, 

14 but also the state representatives and the county 

15 representatives, the federal representatives. We've had 

16 examiners come out, thankfully, to the reservations 

17 helping us, letting us know what our rights are -- what 

18 our rights are under the Voters Rights Act. 

19 And we need to support the Commission here in 

20 trying to keep these provisions alive and to work very 

21 hard not only with our communities there and our tribal 

22 governments and representatives such as the ACLU and the 

23 -- our state legislators to try to get the word out that 

24 we need to keep these provisions there so that we can be 

25 assured of our right to vote in national elections and 

26 county elections and state elections. I think my time is 

27 up. Thank you. 

28 COMMISSIONER MEEKS: Thank you very much. 

29 Ms. Fourier? 

30 MS. FOURIER: Hello everyone. Thank you, 

31 commissioners and representatives for our people, for 

32 being here. Thank you to the National Commission for 

33 hosting this, and thank you, it's an honor for me to be 

34 here, and I really don't know why I'm here. Yes, I do. 

35 I believe in speaking for the people and for the people 

36 to have the rights that we deserve. 

37 As Elsie mentioned, I am the cofounder of an 

38 organization called SANI-T or the Society for the 

39 Advancement of Native Interests - Today which we founded 

40 in 2002. We met for an entire year planning how to run 

41 that organization. It's a grassroots organization made 

42 up of Indians and non-Indians. It's patterned somewhat 

43 after the NAACP. However, we operate totally with 

44 volunteers and with absolutely no budget, so it's a 

45 little bit hard to do the things that we dream of doing 

46 for the people. 

47 The organization believes in acting peaceful, 

48 constructive, and professional in every case that we 

49 handle. Since 2002 it's come to our awareness that 

50 racism in Rapid City and in South Dakota is rampant when 

51 actually you consider the years and the time that's gone 

52 by and education, that there should be some movement on 



671 


29 


1 non- Indians' part to accept us as people. And I could 

2 tell you stories that are absolutely horrible of reports 

3 that we've had. The areas of most concern in Rapid City 

4 are with law enforcement, medical treatment, in our 

5 education system, and voting rights . 

6 So I just wanted to tell you a little bit about 

7 what we do. I had the opportunity to work with the 

8 Native Vote Project in South Dakota for the last 

9 election, and so what I am going to talk about is just 

10 personal experience in doing that, but I was one of 77 

11 Native American poll workers that were placed in Montana, 

12 South Dakota, and North Dakota through the national Help 

13 America Vote Program. So that appealed to me when I was 

14 asked to do that because as a voter myself, what I had 

15 experienced when going to vote was being confronted by 

16 little old white ladies -- excuse the term, not to offend 

17 anyone, but that's what I saw -- and being questioned and 

18 being treated poorly. 

19 And so when I was asked to participate or to 

20 volunteer, I was glad to do so to be -- and we just 

21 spread the word amongst the people, the women that were 

22 doing it, is we're going to be the little old brown 

23 ladies sitting there and at least make a statement that 

24 way. But our purpose was to help the Native American 

25 voters feel more comfortable, to have a recognizable 

26 friend or at least a greeter that they'd feel okay about, 

27 that they wouldn't have to be afraid or nervous. 

28 So I guess I acted as an observer before that 

29 and --at one precinct, and my experience in doing that, 

30 I did it for one full day, and, of course, the little old 

31 white ladies that were there gave me attitude, and I -- 

32 that's the only way to say it, and it was attitude. 

33 There wasn't specific words of put-downs or anything, but 

34 it was in a look or a gesture or a tone of voice. 

35 And being somewhat frustrated by that and 

36 talking about it later, I told one of the other workers, 

37 I said, "You know, but it's nothing -- yes, it was 

38 racism, but it -- you know, it's nothing tangible that I 

39 can actually document." There was nothing that you can 

40 document. 

41 And then we went back to what my friend Carol 

42 Maiki always told us, a friend and mentor who is now not 

43 with us any longer, but she always said to me, "If you 

44 feel it, it's real," and she was -- we were talking about 

45 racism. So it was definitely there. 

46 As an observer, we were whispered about, told 

47 that we shouldn't be there. If -- you know, you sit 

48 close to the table where they announce the names, and you 

49 record that. They spoke quietly so that we couldn't hear 

50 them. They formed a huddle in the corner and were trying 

51 -- and then one came over to talk to us to tell us that 

52 they decided that we had to leave. So it was -- it took 
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1 courage to be there, I guess, but we did it. 

2 And then as a greeter in another precinct, I 

3 just -- I took a few notes of what I could observe when I 

4 wasn't busy, but I know that it was the same attitude, 

5 not on every worker's part, but there just seemed to be 

6 an attitude toward Native people, Indian people when they 

7 came in, and -- and some of them had a terrible time 

8 trying to vote. There was one voter that was from Lakota 

9 Homes that he had gone to one precinct. They sent him to 

10 the precinct -- they sent him to the courthouse, and then 

11 they sent him to the precinct I was working at, and they 

12 still denied his right to vote. And I don't know what 

13 that issue was. I think it was a discrepancy in his name 

14 and how it was spelled or something. 

15 I know that there were three, at least, Indian 

16 voters who were registered, but they could not find their 

17 names in the registry so -- and they were not given 

18 provisional ballots. Now I went through the training to 

19 be a poll worker, and I think that they were supposed to 

20 have --be allowed to have provisional ballots, 

21 Then there were people who -- let's see. Oh, 

22 about the provisional ballots, they were told they can 

23 vote provisional ballots, some people. However, later I 

24 was told that those provisional ballots, that our local 

25 auditor makes the decision whether or not those votes are 

26 counted. The people are not informed of that, if that's 

27 the case. It's hard for me to believe. 

28 There seemed to be -- oftentimes there was 

29 confusion between and among the people working at the 

30 voting table and checking the registry and the people 

31 handing out ballots, and the big confusion, I think, was 

32 around provisional voting and soiled ballots. So a lot 

33 of times, because of their confusion, there were people 

34 that were not allowed to vote. 

35 There was one person that had signed up 

36 previously for an absentee ballot, but had cancelled it. 

37 She explained that to the people, but she was still not 

38 allowed to vote. 

39 Those are the things that I observed, and I 

40 questioned my reason for being here because it doesn't 

41 seem like a lot, but it's my own experience. I guess 

42 that's all I have to share. 

43 Oh, I wanted to ask Theresa about the 

44 translator at -- was that on the reservation? 

45 SEN. TWO BULLS: Yes. 

46 MS. FOURIER: Oh. Because it seemed odd to me 

47 because we did not have translators in Rapid City, and 

48 Rapid City's population is 10 percent Indian, and in 

49 light of the fact that at least -- almost 60 percent of 

50 the Native American population are now urban residents, 

51 it seems that they should have translators in the cities 

52 also. 
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1 Another thing that causes concern among the 

2 people that I know is requiring picture IDs. So many of 

3 our people do not have picture IDs, and it's a real 

4 hardship on them to get them. 

5 I guess the -- my comment about the voter -- 

6 the reports of voter fraud, I think that it was a 

7 campaign to discredit Indians, and it was just taken and 

8 run with by the media, and it discredited Indians to the 

9 utmost. So I think that's all. 

10 COMMISSIONER MEEKS: Thank you. Thank you. 

11 We'll take questions now for any of the commissioners, or 

12 I can start to my left and work down. 

13 SEN. DASCHLE: I want to thank all of our 

14 panelists for your testimony and for sharing your views 

15 with us in such an eloquent way this morning. 

16 I have two questions. First, you all have 

17 articulated a number of ways that the current system 

18 isn't working as well as it should. Either through 

19 personal experience or through your research, you have 

20 acquired an understanding of the current circumstances 

21 that I think exceeds that of most people. 

22 I guess the question is, have you come to the 

23 conclusion whether it is a matter of enforcement or 

24 whether new law has to be created beyond the renewable 

25 provisions of the Voting Rights Act to deal with the 

26 circumstances that you have all outlined? In other 

27 words, where is the law deficient if it's not just a 

28 question of enforcement? 

29 MR. SELLS; I have a couple of answers to that 

30 question, Senator Daschle. I think enforcement is a -- 

31 of the current law is a huge part of it, and we're doing 

32 everything that we can to do that. But I'm just one 

33 person. I've got the able assistance of Mr. Duffy and -- 

34 but still, it's just a few of us doing the enforcement 

35 work. The Department of Justice hasn't been out here 

36 doing that work. They joined our lawsuit in 90 -- in 

37 2000, but since then, they have not joined our other 

38 litigation. So I think enforcement is key. 

39 The one gap that I see over and over again in 

40 South Dakota is that there -- Section 5 doesn't cover 

41 enough places. As you know, there was a -- a formula, a 

42 coverage formula based on the Census and turnout in a 

43 presidential election. Well, as a result of federal 

44 policy, there was an exodus of Native Americans from the 

45 reservations at that time. There was also an undercount 

46 in the Federal Census, and as a result, places like 

47 Bennett County, Buffalo County, Dewey County, Ziebach 

48 County, which probably should have been covered if the 

49 formula were applied fairly, are not, and that would save 

50 us a lot of headaches. 

51 Just for example, in Bennett County, the county 

52 commission this year has chosen to decrease the number of 
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1 polling places so that Native Americans in Batesland have 

2 to drive all the way into Martin to cast their votes, and 

3 they drive right past a polling place on the other side 

4 of the street. And so it's that sort of a change that I 

5 think should be covered. It's not so much a new --a new 

6 provision, but it's just an expanding coverage of the 

7 current provisions, and I know I'm a bit of a heretic for 

8 saying that, but that's what I think is needed in South 

9 Dakota, based on my experience. 

10 SEN. DASCHLE: Thank you, Bryan. 

11 MR. USES THE KNIFE: My answer is money. 

12 SEN. DASCHLE: Money. 

13 MR. USES THE KNIFE: I wanted to mention that I 

14 know -- I know about unfunded mandates, and a lot of 

15 times when Tom was a senator, we went to him many, many 

16 times to help us with funds. But if there could be new 

17 language to allow for funds that could be accessed by 

18 tribes who have limited resources where we could contract 

19 these funds and maybe try to get some educational 

20 programs going on the reservation, is one thing. 

21 MS. FOURIER: In my opinion, along with 

22 enforcing the current law, education is where it's at. 

23 Education for all the people that work the elections, 

24 work in the polls, have any contact at all with Native 

25 American voters, and that would be around cultural 

26 competency, getting to know who we are better, to 

27 eliminate that feeling that we're so different. So 

28 education. 

29 MR. McCOOL: May I say that I think it's 

30 important to look at the history of the Voting Rights Act 

31 as it was passed. Racists proved to be ingenious people 

32 when it came to trying to figure out ways to get around 

33 the actual impact of the minority voters. And as they 

34 developed schemes to essentially deprive the Voting 

35 Rights Act of its power, the Act was amended to 

36 essentially plug those holes. 

37 And what gives the Voting Rights Act power 

38 today is that it has all these various sections. Each 

39 one is designed to come at this at a different angle to 

40 keep people who, for one reason or another, do not want 

41 minorities voting, and it's designed to try to prevent 

42 them from doing that. That's why it needs to be 

43 considered as a whole, and that's why renewing the 

44 renewable sections is so important because that is part 

45 of the whole of the Act designed to prevent people from 

46 finding new ways to stop minorities from voting. 

47 SEN. DASCHLE: One Other question. I know that 

48 oh, I'm sorry, Theresa, go ahead. 

49 SEN. TWO BULLS: Yes. I wanted to answer in 

50 regards to the enforcement. I think the clarification -- 

51 clarification needs to be given to the county officials 

52 or the other entities that are -- that have these -- this 
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1 voting because they seem to interpret the laws the way 

2 they want to interpret them when we as Native Americans, 

3 we abide by the laws. We try to do what they ask, like, 

4 getting picture IDs or making sure we're at the right 

5 polling places and stuff. 

6 So I think the enforcement part of it, the 

7 shoe's on the other foot where it's the Native Americans 

8 that are trying to abide, but it's the officials that 

9 aren't abiding and interpreting the laws the way they 

10 want them in order to put barriers before us. 

11 SEN. DASCHLE: I'm on a commission on election 

12 reform, and one of the things that has been discussed and 

13 proposed by some in Washington is a national picture ID 

14 requirement for all who vote. Laurette mentioned the 

15 impact that that has in the Native American community in 

16 particular, but I think other minorities might have 

17 similar concerns. But could you just elaborate, anybody, 

18 a little bit about the in^lications for a national 

19 picture ID and how it would affect people, especially the 

20 elderly on reservations? 

21 MR. USES THE KNIFE: I could answer a little 

22 bit about that, Tom, because on Cheyenne River, when we 

23 heard news that -- or it was a -- I think it was a -- 

24 they told us I think, Chris was there at the meeting 

25 when we asked this question. I think it was a 

26 Congressional act that changed the laws and the voting 

27 laws, and so this --so this picture ID was required. 

28 And so a lot of our Dakota people didn't have 

29 picture IDs, and it became such an issue again, when some 

30 of the people are on limited fixed income again, and if 

31 they don't have $5 for a picture ID, they're not going to 

32 vote, okay? Simple as that. So it did have a very big 

33 impact on us, and I think a lot of people didn't vote 

34 because of that requirement, and they just threw up their 

35 hands again. Another roadblock for the Dakota people; 

36 that's how they took it. 

37 And what we did at Cheyenne River to try to 

38 address the issues, we made free photo ID cards for any 

39 tribal member who registers in the national elections, 

40 and that's how we were able to address some of these 

41 issues. 

42 MS. FOURIER: I think part of the hardship, 

43 too, is not just monetary, but according to a person's 

44 beliefs. And for myself, I feel like it's kind of a 

45 contradiction to my rights and what I choose to do, but I 

46 do have a photo ID. 

47 I do know several people who are friends or 

48 acquaintances that just refused to vote and it was their 

49 way of protesting the way the government has treated 

50 Indians, but also in all these little obstacles to vote. 

51 So they just said, "I'm not going to vote," and there was 

52 -- that was, like, about seven people. It makes a 
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1 difference. 

2 SEN. TWO BULLS: In regards to the picture IDs, 

3 like Mr. Uses the Knife stated earlier, there probably is 

4 no money. Sure we have an enrollment office who offers 

5 -- gives us picture IDs, but we have to pay $8. I took 

6 my grandson to the motor vehicles yesterday to get a 

7 picture ID for him so he could present it at the airlines 

8 to get to school in California, and all I had was a 

9 photocopy of his birth certificate, and they refused to 

10 give us an ID because the birth certificate needed to be 

11 an original and it's $15, and I think for the State of 

12 South Dakota it's $8 to get an original birth 

13 certificate. 

14 And so the one issue is getting the money not 

15 only to the elderly, but from the 18 on up, those who are 

16 eligible to vote. So that needs to be looked at as to 

17 how we could take the dollar signs away so they can get 

18 their IDs. 

19 SEN. DASCHLE: Thank you very much. 

20 COMMISSIONER MEEKS; Can I interrupt just to 

21 make sure that the witnesses speak into the microphones. 

22 MS: JOHNSON: I, too, have a couple questions. 

23 My first question, and I'd like to ask Bryan, if you 

24 could talk a little bit about redistricting, we know 

25 that's an important part of the Voting Rights Act, the -- 

26 to be the oversight of that issue, and it's certainly 

27 something that Indian Country globally hasn't probably 

28 paid attention to as much as it impacted us, and I know 

29 with the Bone Shirt case, that was an important case 

30 along those lines. Could you talk a little bit about 

31 what you see for Indian Country as far as the issues 

32 around redistricting and some of the challenges? 

33 MR. SELLS: Well, I think the one challenge is 

34 knowledge and information. Oftentimes redistricting does 

35 not go on under the brightest of lights. In South Dakota 

36 there are publication requirements, but, for example, in 

37 Buffalo County, the county chose a newspaper that wasn't 

38 even widely distributed on the reservation, so the 

39 publication there didn't help. And it's only when you 

40 change them after you have to publish it anyway, so a lot 

41 of people don't know where district lines are. They 

42 don't know what the populations are within the -- within 

43 the district lines. 

44 One of the things that I do that's 

45 challenging with what I do is people don't know when 

46 their rights are being violated by things like 

47 redistricting, and that's hard oftentimes to overcome. 

48 We provide technical assistance to any community that 

49 asks, by and large. We'll analyze maps. We'll help draw 

50 new maps, but getting the word out there to folks is 

51 tough. That's the big challenge that we face with 

52 redistricting. 
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1 And then the process -- even if a community is 

2 active and has the information, the process is often -- 

3 often doesn't allow a lot of room for public input. 

4 Indian communities can propose maps, but there's nothing 

5 other than a long and expensive lawsuit that is available 

6 to them to get the power structures to adopt those maps . 

7 And oftentimes what we've experienced in South 

8 Dakota is we propose a map on behalf of a tribe or tribal 

9 members, and the redistricting bodies simply ignore them. 

10 It happened at the state level where amendments that we 

11 helped Indian legislators to propose were voted down. 

12 It's happened at county levels, and it's happened at city 

13 levels as well. Does that answer your question? 

14 MS. JOHNSON: Yeah. I guess the other point 

15 that I was curious about is the pre-clearance 

16 requirements, and although we know in many cases, you 

17 know. South Dakota hasn't always felt the need to comply 

18 with those, currently I'm expecting that, you know, those 

19 are. What would happen if we lost the pre-clearance 

20 requirements that the VRA requires? 

21 MR. SELLS: Well, then states would be free to 

22 retrogress to make things worse. The State of South 

23 Dakota would be free to do that in any covered 

24 jurisdiction: Buffalo County, Shannon County, Todd 

25 County. Now there is Section 2, but it's quite possible 

26 with computers these days to draw districts in such a way 

27 that they will be hard and expensive to challenge under 

28 Section 2, but which would be clearly retrogressive under 

29 Section 5. 

30 So Section 5 is absolutely critical in South 

31 Dakota and, I believe, across the country to maintain the 

32 gains that we've achieved through these lawsuits. Bone 

33 Shirt we filed in 2001, and we just got the remedial 

34 order about two weeks ago, and if we had to do that every 

35 time, it would not only deprive South Dakotans of a lot 

36 of budget money that could be used for better things like 

37 teachers and firemen, but frankly, it would be exhaustive 

38 for us as well. 

39 MS. JOHNSON: Okay. Many of you mentioned 

40 education as being a major issue, and we see, you know, 

41 nationally I'm concerned about the information or how 

42 informed the Native voter is on their rights. I guess I 

43 would like to -- a few of you to perhaps respond to how 

44 informed do you think your community is on the rights? 

45 What do you think that's in the VRA reauthorization 

46 having to deal with the education components? What are 

47 some of the areas that we should look to? Or is there 

48 any recommendations that you could give to us that could 

49 help us with just the basic education of what the voter 

50 rights are? 

51 MR. USES THE KNIFE: Some of the areas that -- 

52 I know it's ladies first, but I wanted to answer. Some 
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1 of the education that you mentioned is very important 

2 because some of the media that's there on the 

3 reservations, their television, newspapers, whatever' s 

4 there, they feel -- the Lakota people feel they're left 

5 out of the whole picture against mainstream America. 

6 And the impediments that are there because of 

7 the lack of information that's provided by the county 

8 governments, so to speak, to the people, there's a big 

9 gap there. No education between the grassroots people 

10 and the county governments, and thereby we in the 

11 commission, some of us who are trying very hard to make 

12 that connection. 

13 COMMISSIONER MEEKS: Raymond, can you speak 

14 into that microphone? 

15 MR. USES THE KNIFE: Yeah, some of us are 

16 trying very hard to make that connection and bring that 

17 gap a little closer. A lot of the pamphlets and 

18 literature, the maps, the maps are so, so discriminatory 

19 because you don't know where -- which precinct you're in. 

20 They tell you which one you're in, and when it changes, 

21 you have to find your right precinct again. I think in 

22 one county, there's 15 precincts. 

23 So this is a big problem, this education. The 

24 counties need to get out there into the communities in an 

25 off-election year. Let's work on that because we're 

26 trying to do everything in a bottleneck fashion. We're 

27 trying to educate people two, three weeks just before 

28 election, and if we can make that change, that would 

29 really, really help. Off-year elections, if we can 

30 emphasize some of the impediments that we've had, 

31 minority voters, I think we can make big advancements. 

32 MS. FOURIER: You know, the Native Vote Project 

33 that worked here in Rapid City and actually used the 

34 SANI-T office worked long and hard, but again, it was too 

35 little too late. It would be nice to see some education 

36 that started sometime before election time, you know, and 

37 to see how many people it could reach, but there are 

38 many, many of our people who need education about what's 

39 going on and that can be around language barriers, but 

40 also some people don't have telephones, some people don't 

41 have televisions, some people don't have transportation. 

42 So I don't think that our country really realizes what 

43 poverty is like here. 

44 Yeah. So I guess that Native Vote Project 

45 helped, but it was funded by a private foundation. So is 

46 that something the government should look at in educating 

47 voters? Thank you. 

48 MR. McCOOL: Perhaps we can address the 

49 question of education on a broader level. In the 

50 political science literature, there's a very powerful 

51 correlation between income level and education level. So 

52 at an elementary foundational basis, educating people 
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1 empowers them to take the next step and get involved, and 

2 it's voting, but it's all forms of political 

3 participation. 

4 Ideally one enconpasses this whole panoply of 

5 political action from voting to participating in 

6 elections and running for office, and that is very 

7 education-dependent. So you've raised a really important 

8 point. It's a great place to start, and it helps people 

9 realize how to get involved and, you know, why they need 

10 to get involved. 

11 COMMISSIONER MEEKS: I want to make sure that 

12 people speak into the microphones so people -- I noticed 

13 when I was walking by that people behind us really can't 

14 hear if you don't speak loudly into the microphone. 

15 Chris? 

16 MR. NELSON: I've got several questions and 

17 it's kind of a compilation of everything you all have 

18 told us this morning, and I've got a few comments also. 

19 The first question is in the area of the language 

20 barrier, and I think almost every one of you have 

21 mentioned that. And for ray information, do you perceive 

22 --is the language barrier because so many of the Lakota 

23 people speak Lakota fluently or is it more a case of not 

24 being able to speak English well? Which of those two is 

25 it or is it a combination of both? And I'd take an 

26 answer from whoever or everyone. 

27 MS. FOURIER: Oh, I just naturally think it's a 

28 combination of both of those, and I think, Theresa? 

29 SEN. TWO BULLS: That's what I would state, 

30 it's a combination of both. They feel more comfortable 

31 speaking and being talked to in their own language, and 

32 we have to realize that especially our elderly don't 

33 speak English good or fluently, so they're kind of 

34 embarrassed about it, and so they don't want to speak at 

35 all. So it's a combination of both. 

36 MR. USES THE KNIFE: I think if we had all 

37 Lakota speakers in the polls 100 percent, that would make 

38 a big difference, but then we'd have to be translating to 

39 the non-Lakota speakers, so that might be the next 

40 problem. But I think it would be a good idea to have a 

41 good percent of the Lakota speakers in the polls. 

42 Assurance of that would probably really help. 

43 MR, NELSON: If I could follow that up with 

44 looking ahead in 2006, the Help America Vote Act that was 

45 referenced earlier is going to require every polling 

46 place in America to have a touch screen voting machine, 

47 and that will certainly happen in South Dakota. The 

48 particular machine that we're going to be using in South 

49 Dakota will have the capability for -- not only to see 

50 the ballot on the screen, but also for the ballot to be 

51 heard. A person would be able to put on headphones and 

52 have the ballot read to them either in English or Lakota, 
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1 and in the Lakota areas we're going to have that option 

2 available. With the language problem we've talked about 

3 today, do you foresee this machine-type solution helping 

4 that or do you foresee people being scared of it perhaps? 

5 MS. FOURIER: I guess just my idea there or 

6 thoughts is that they would be maybe freaked out by it. 

7 However, I think it's a good idea and something that 

8 would really help if people will approach and try it. 

9 Perhaps there's a way where there could be a person 

10 stationed there to help -- 

11 MR. NELSON: Yes, yes. 

12 MS. FOURIER: -- to help them, you know, get 

13 acquainted with the technology. 

14 MR. USES THE KNIFE: If you brought a bunch of 

15 video machines out to the reservations, maybe we can all 

16 learn how to gamble at the same time. But the touch 

17 screen that you're talking about would be a good idea, 

18 but again, if you brought it out there two weeks before 

19 the election, you know, she mentioned freaking out, you 

20 know. Maybe that -- that's going to be the case, so if 

21 you're going to bring it about this election year, I 

22 would caution you, you know, wait till the next -- next 

23 go-round, you know, but in the meantime, have some 

24 educational things going out there, you know. 

25 MR. SELLS: Yeah. I want to commend you, 

26 Secretary, for choosing a machine that has that 

27 capability. I think it will help, as you've heard, 

28 particularly with the ballot issues. South Dakota's one 

29 of those states that seems always to have a handful of 

30 ballot issues, and talking with some folks just this 

31 week, translating those has been the biggest -- where the 

32 biggest need for language assistance comes in. So I 

33 think that if you can get over the hurdles that have just 

34 been described of familiarity with the technology, those 

35 new machines will be of tremendous benefit, provided that 

36 there are enough of them that -- so that there aren't 

37 long lines at the polls, but I think that can be managed. 

38 But I want to emphasize that that's just one 

39 step in the process because language assistance is 

40 needed, based on my experience and the people that I've 

41 spoken with, at every step in the process. It's when you 

42 come up and talk with the little old white ladies all the 

43 way till you get to the polls and then get home. And so 

44 it's not a substitute for in-person language assistance, 

45 but it's -- I think it's going to be a tremendous 

46 benefit . 

47 MR. NELSON; If I could move on to the next 

48 question and it deals with your repeated mention of the 

49 need for educational efforts, and I certainly would agree 

50 with that. During the last election year, I made an 

51 offer to go out to -- and I made this to all the tribal 

52 chairmen, to go out and do a presentation on it because 
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1 we'd had a lot of election law changes. And Mr. Vice 

2 Chairman of the Cheyenne River invited me to come up 

3 there, and I think we had a good meeting and we probably 

4 should have had maybe more than one, but we had a good 

5 meeting. 

6 As we look at educational efforts for 2006, 

7 would you foresee those being most effective between my 

8 office and individual tribes, or do they need to come 

9 from the local county auditor to tribal governments? 

10 What's going to be the most effective way of making that 

11 happen? 

12 MR. USES THE KNIFE: I think for me it's fairly 

13 simple. I think if you had some folks on the reservation 

14 working with the people directly. Let's say, for 

15 instance, the Voting Rights Commission authorized 

16 individuals on the reservation to help the State of South 

17 Dakota get some education out there, that would probably 

18 work the best because we could hire our own Dakota 

19 language speakers to help be the mouthpiece, I guess, for 

20 the commission. Through our commission, we could do 

21 that. 

22 MS. FOURIER: Well, I just need to say one 

23 thing: That you focused on the reservations and tribes 

24 -- tribal entities, and please don't forget about the 

25 urban Indians. 

26 MR. NELSON: Okay. 

27 MS. FOURIER: There'S a big population here, 

28 and there's a lot of community organizers, Indian that 

29 would help do that. 

30 SEN. TWO BULLS: I want to thank you for 

31 putting that before us. I think that's a good idea. 

32 This is why I talked earlier about partnership, working 

33 together so -- for this voting to be worked out, and it 

34 could be good for the people. I stated earlier there's a 

35 lot of dishonesty, and I think by working together and 

36 using our own people and your office, it could become a 

37 success. 

38 MR. NELSON: Thank you. 

39 MR. McCOOL: When I've interviewed people in 

40 various locations where these cases occur, it seems to me 

41 that when we talked about voter education, we're usually 

42 talking about educating American Indians about the 

43 process. There also needs to be an education process for 

44 non- Indians. A handout or a pamphlet that explains, yes, 

45 Indians do have a right to vote, they do pay taxes, and 

46 explain to them what treaty rights are because there's a 

47 basic misunderstanding out there among a lot of people 

48 about the basic rights of American Indians to vote. Yes, 

49 they are citizens. They're citizens of the state as well 

50 as the nation. A lot of people don't understand this, 

51 and there might be less hostility to American Indians 
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1 voting if people had a better understanding. 

2 MR. NELSON: If I could just make one comment, 

3 I know our time is moving on, but during Mr. Sells' 

4 presentation, he and I have been on the opposite sides of 

5 issues going back too long, but I'd just like to make a 

6 couple comments based on the Section 5 issues that he and 

7 I have been going back and forth on, 

8 The implementation of House Bill 1265 that he 

9 talked about, we have not in any way attempted to 

10 implement that in Shannon or Todd County, the two covered 

11 counties. Our attempt to irnplement that was solely in 

12 Charles Mix County, a non-Section-5-covered county, and 

13 that is the current issue of dispute between us, whether 

14 or not Section 5 can be extended to that other county. 

15 And so for those of you from Shannon and Todd County, be 

16 assured, we have not attempted to implement it there. 

17 The other comment and the last one that I will 

18 make, on the Quiver case that was brought in 2002, over 

19 the last two and a half years, I have worked diligently 

20 to bring up the 30-year backlog of pre-clearance items to 

21 the Department of Justice, and over the last two and a 

22 half years, we have pre-cleared 2300 election law 

23 changes. That's significant. 

24 I also need to mention that we have not been 

25 denied pre-clearance on a single change over the last two 

26 and a half years. And so what that means is that the 

27 Department of Justice has not found any of those 2300 

28 changes to retrogress the voting rights of Native 

29 Americans in Todd and Shannon County. And those 2300 

30 include all of the general election laws for the State of 

31 South Dakota, and I just wanted to throw that into the 

32 record. With that, we'll move on. 

33 COMMISSIONER ROGERS: Ready for me? 

34 COMMISSIONER MEEKS: Yeah. 

35 COMMISSIONER ROGERS: Thank you. I have just a 

36 couple of questions, but I'm trying to make sure I get 

37 the facts, if I can. Senator, you may be most helpful on 

38 this in particular. I'm trying to get a sense of the 

39 demographics here. I do not know them here in South 

40 Dakota, but I'm trying to get a sense about voting 

41 patterns in particular. Whites in large part, white 

42 citizens account for nearly 90 percent of the population 

43 here in South Dakota? 

44 SEN. DASCHLE: (Nodding head up and down.) 

45 COMMISSIONER ROGERS: What'S the typical voting 

46 pattern of white voters here in the state? What 

47 percentage vote Republican versus Democrat? 

48 SEN. DASCHLE: I think Chris can answer that. 

49 MR. NELSON: You know, I don't break those down 

50 by race and so I don't have those. Now I suspect in some 

51 of the litigation that we had, that's probably part of 

52 the record, at least in the counties that were in 
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1 question, but I don't have that. 

2 COMMISSIONER ROGERS: Professor, would you know 

3 that by chance? 

4 MR. McCOOL: I don't know that. 

5 COMMISSIONER ROGERS: In particular, there was 

6 a comment that was made regarding race bloc voting, so 

7 I'm trying to get a sense about what the patterns are in 

8 particular. Among Native Americans voters here in the 

9 state, what percentage vote typical Republican versus 

10 Democrat? 

11 MR. NELSON: You're saying there was a comment 

12 from the audience? 

13 MR. SEMANS : It's nine to one. 

14 COMMISSIONER ROGERS: A nine to one. So 90 

15 percent of Native Americans will vote for a Democratic 

16 candidate; ten percent roughly will vote for the 

17 Republican candidate? 

18 MR. SEMANS: Yes. 

19 COMMISSIONER MEEKS: We can't hear you without 

20 the microphone. 

21 COMMISSIONER ROGERS: Okay. So in terms of the 

22 voting in terms of white voters, you all do know what the 

23 numbers are in terms of white voters in the state and how 

24 they split the votes, one way or another? 

25 MR. McCOOL: I made a reference to racial bloc 

26 voting because it's well-documented in the cases that 

27 I've worked on, both in my expert witness reports and the 

28 quantitative analyses done by other professors. So 

29 there's a well-documented record of racial bloc voting in 

30 specific areas of South Dakota. 

31 COMMISSIONER ROGERS: Okay. And by that racial 

32 bloc voting, you're not talking about exclusively because 

33 it sounds like among Native Americans, there's 

34 significant voting among -- obviously in terms of the 

35 Democratic party versus the Republican party, and you're 

36 saying that essentially the same thing exists among white 

37 voters. Is that pattern typically Repiablican voting here 

38 in the state or is it split? I don't even know what your 

39 the numbers are. Are your governor, your Secretary of 

40 State is obviously Republican. Is the treasurer 

41 Republican? Is it a generally Republican state in terms 

42 of the legislature? 

43 MR. McCOOL: It'S hard for me to respond to 

44 that in regard to the entire State of South Dakota 

45 because the work I've seen is specific to the areas 

46 affected by these cases. 

47 COMMISSIONER ROGERS: Okay. Okay. 

48 MR. SEMANS: I think the last time we checked, 

49 it's about 65 to 70 percent of the non-Indians vote 

50 Republican. 

51 COMMISSIONER MEEKS: From the audience, you're 

52 going to get a chance to testify and you're not hooked 
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1 into a speaker, so we're going to limit the answers to 

2 the panel. 

3 COMMISSIONER ROGERS: And thank you and I 

4 appreciate it. I understand that you all may not know 

5 this information. I was trying to understand the 

6 substance of your -- 

7 MR. SELLS: I might be able to add a word of 

8 clarification. I think it's -- if you want to make 

9 general statements, South Dakota is a very red state. 

10 The legislature is overwhelmingly Republican, but I think 

11 certainly in the areas that we have seen voters, both 

12 Indian and non-Indian, will cross party lines for certain 

13 candidates. Senator Daschle had a long history of 

14 getting a lot of Republican votes in this state, I think 

15 it's fair to say, or else he wouldn't have been elected. 

16 In Bennett County, for exan^le, the Indian 

17 activist group that I've worked with has endorsed 

18 Republican candidates, and Bennett County is also known 

19 as a Democratic candidate -- county among white voters. 

20 COMMISSIONER ROGERS: Yeah. 

21 MR. SELLS: So the partisan lines in South 

22 Dakota, I think, are not as clear as your question may 

23 suggest or as may be the case in other states. 

24 COMMISSIONER ROGERS: Thank you. That's very 

25 helpful. I did want to get a sense because the tone of 

26 your testimony, in terms of everybody's testimony, I was 

27 writing down the remarks and I was trying to get a sense 

28 about essentially what's happening here in South Dakota 

29 because that really is important and that's the reason 

30 we're here is to get a sense of what's happening here. 

31 The terms as used by a number of you all 

32 described it as essentially a hostile race environment. 

33 Another person said essentially it's disturbingly bad in 

34 terms of the relationships between whites and Indian 

35 people here. I heard obviously conunents about 

36 essentially -- Laurette, you were talking about 

37 essentially they're not necessarily spoken, but it sort 

38 of goes unspoken here in terms of sort of attitudes or 

39 beliefs -- 

40 MS. FOURIER: Uh-huh. 

41 COMMISSIONER ROGERS: -- and the situation 

42 regarding race and race relations here. 

43 MS. FOURIER: Yes. 

44 COMMISSIONER ROGERS: I guess what I'm really 

45 trying to get at at the end of the day is to try to get a 

46 real core sense from you all about the consciousness of 

47 the race environment as it exists in South Dakota. I 

48 mean, your comments, in and of themselves, evidence or 

49 seem to indicate that this is a fairly hostile place in 

50 terms of relationships between white people and Native 

51 Americans. I mean, you all don't seem to differ in that 

52 perception or thoughts about that. Senator, is that also 
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1 your perception? 

2 SEN. DASCHLE: I think there is a good degree 

3 of discrimination that exists, and I think you've seen 

4 evidence from the witnesses today that address it very 

5 well. 

6 COMMISSIONER ROGERS: And I guess in that 

7 sense, because the substance of the Voting Rights Act at 

8 the end of the day goes to -- it deals with two aspects: 

9 intent and effect. We live in a world nowadays in which 

10 essentially unless somebody's burning a cross or 

11 otherwise engaged in saying certain things, you have a 

12 tendency not to believe that somebody is invoking race as 

13 a basis for treating you wrong. In other words, it must 

14 be just something -- your sixth sense must be picking it 

15 up, but that may not be accurate, so to speak. You know, 

16 some people might argue that to be true, but I am trying 

17 to get that sense about at least how you all describe the 

18 overall consciousness regarding race and race 

19 relationships and how that plays out in everything from 

20 the districting decisions here, obviously, and voting 

21 patterns and the cases that you've filed in particular 

22 and how that all plays out. 

23 So the general description of this being 

24 hostile, as you describe it generally as an environment, 

25 you all generally stand by and do not move away from that 

26 general position? 

27 MS. FOURIER: (Nodding up and down.) 

28 SEN. TWO BULLS: (Nodding up and down.) 

29 MR. SELLS: Absolutely. 

30 MR. McCOOL: Could I just respond that 

31 documenting racial hostility is not like counting 

32 widgets. As a researcher, it requires a considerable 

33 effort to document it. So we typically look at 

34 everything from hard data to implications of racism in 

35 written documents, in presentations, as well as 

36 interviews. 

37 When I interview leaders in a community and 

38 both the white people and the Indian people tell me 

39 there's a lot of animosity here, there’s a lot of 

40 hostility, and then I see that reflected in other 

41 sources, in comments made in newspapers or comments made 

42 in hearings, after a while all this cross-validation of 

43 different sources leads me to the same conclusion, that 

44 there's a lot of racial hostility here, and that's what 

45 I've found in my research. 

46 COMMISSIONER ROGERS: And it -- okay, yes. 

47 MR. SELLS: I'd like to share just a couple of 

48 anecdotes with you that may get at your question. In one 

49 of my cases, Cottier versus City of Martin, one of the 

50 largest landowners in the city. Dale McDonald, was on the 

51 stand and he owned up. He adopted his deposition 

52 testimony in which he described Indians as lazy, dirty. 
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1 and irresponsible freely on the stand in federal court. 

2 So the sorts of taboos that we in South where I'm from 

3 now, in our discussions of race, haven't yet kicked in in 

4 parts of this state, anyway. 

5 I hate to keep bringing the discussion back to 

6 Secretary Nelson, but in our Bone Shirt case, the state's 

7 main defense was the same defense that was used across 

8 the South in the early '80s: Blacks don't care about 

9 voting. That was the state's defense in the Bone Shirt 

10 case. Indians don't care, so it was appropriate for the 

11 legislature to pack a district with 90 percent Indian 

12 voters. That's a defense that they made with a straight 

13 face and quite vigorously, and the Court rejected it as 

14 such, noting the parallels to Alabama in 1984. 

15 And I think Senator -- excuse me, 

16 Representative Two Bulls' comments that I quoted in my 

17 testimony harken back to those days. If he were to give 

18 that speech on -- in the Georgia Legislature and 

19 substitute African American instead of Indian in those -- 

20 in his comments and maybe draw on some of the black 

21 stereotype instead of the Indian stereotype, he would be 

22 immediately censured for such comments, I have to say. 

23 COMMISSIONER ROGERS: But yet that same 

24 environment does not exist here in South Dakota such that 

25 that censure would be taken seriously, if it is 

26 expressed? 

27 MR. SELLS: I think a censure would be taken 

28 seriously if one were forthcoming, but I think my point 

29 is that it's not forthcoming because that level of 

30 hostility is tolerated yet by the people who are in 

31 power. 

32 COMMISSIONER MEEKS: Jennifer, I'll give you 

33 the first chance to ask questions of the next panel, but 

34 this time, I'm going to limit this to five minutes to 

35 finish the questioning because we're running fairly late 

36 at this point. 

37 MS. RING: Thank you. I will have to limit the 

38 questions I ask. I wanted to ask very briefly, Ms. Two 

39 Bulls and Mr. Uses the Knife, let's for the moment 

40 exclude the young people, so let's look at people 30 and 

41 over which is, in most parts of the country, the heaviest 

42 voting bloc anyway. What percentage of the population on 

43 your two reservations in that age group are more 

44 comfortable speaking Dakota and more able to understand 

45 what somebody says to them if they are told that in 

46 Dakota? 

47 MR. USES THE KNIFE: I would say predominantly 

48 the Dakota speakers are probably -- I always use my 

49 generation as a -- as the point where I'm kind of in 

50 between. The younger generations from me are having a 

51 hard time with the language, the Dakota language, of 

52 course, but the older population are very fluent in 
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1 understanding the culture and the ways. 

2 MS. RING: Would you say 40 percent, 60 

3 percent, 80 percent of them are more comfortable in 

4 Lakota? 

5 MR. USES THE KNIFE: I would say -- I would say 

6 80 percent would be more comfortable if the -- if the 

7 literature was in Lakota and the education was in Lakota. 

8 MS. RING: Thank you. Ms. Two Bulls? 

9 SEN. TWO BULLS: I think I'd have to agree with 

10 Mr. Uses the Knife. Our elderly from 40 on up would be 

11 kind of a high percentage that they do understand and 

12 speak the language. 

13 MS. RING: And they're more comfortable with -- 

14 SEN. TWO BULLS: Yes, they're more comfortable. 

15 MS. RING: And they would understand better 

16 what somebody says? 

17 SEN. TWO BULLS: Yes, they would. 

18 MS. RING: Thank you. I guess I'll ask the 

19 same question of Ms. Fourier. For the older population 

20 of Sioux Falls who are Native American, what percentage 

21 would -- I mean Rapid City, what percentage would you say 

22 are more comfortable in Lakota? 

23 MS. FOURIER: That would really be difficult 

24 for me to say. I'm just going to guess maybe 40 percent. 

25 But as we talk about language here, it's bothering me 

26 because I think the majority of Lakota people speak 

27 English. However, the Lakota language, what they -- 

28 which they may have grown up with is so different and 

29 white people don't understand that that one word in 

30 Lakota can mean a whole paragraph of meanings in English 

31 and be descriptive of so many things, you know. So 

32 that's hard to say. And so even though we speak English 

33 or they -- you know, the speakers speak English, many 

34 many things are hard to understand. 

35 MS. RING: Yes. Thank you. My next question 

36 is for Mr. Sells. The Secretary of State raised the 

37 issue in his comments that pre-clearance on the bill out 

38 of the last session, that it was not implemented in the 

39 two covered jurisdictions; that it was only implemented 

40 in another one. Can you address a little bit the equal 

41 protection issues involved in having certain election 

42 laws only apply in portions of the state and not others? 

43 MR. SELLS: I can and I'll try and be very 

44 brief. Bush versus Gore, if it says anything, says you 

45 can't apply different voting laws in one county versus 

46 another county, and that's precisely what the state was 

47 hoping to do by pledging not to implement House Bill 1265 

48 in Shannon and Todd Counties, but going ahead and 

49 implementing it elsewhere. 

50 The Secretary's also glossed over the 

51 distinction between enabling legislation, which is House 

52 Bill 1265, and particular implementing the legislation. 
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1 Enabling legislation applies at once to the entire state 

2 and not -- and that's separate and apart from individual 

3 efforts to implement it in a county. If Pennington 

4 County were to implement this law or Charles Mix County, 

5 those are not covered counties, but the power to do so 

6 applies statewide. So when you turn that power on, 

7 that's the change that needs to be pre-cleared. 

8 And state law, the State Constitution, would 

9 not allow the sort of patchwork implementation of the law 

10 that the state proposed, and certainly Section 5 doesn't 

11 allow them to override state law to that extent. So 

12 those were our -- 

13 MS. RING: I have one other question, if I've 

14 got time. Professor McCool, in your interviews with 

15 people, either through your personal knowledge or through 

16 your interviews, can you speak about intimidation efforts 

17 aimed at voters or at people encouraging or working on 

18 the Native American vote? Thank you. 

19 MR. McCOOL: Intimidation has become a much 

20 more subtle activity, and a number of people that I've 

21 interviewed felt intimidated. People are not usually 

22 standing out there with torches or burning crosses or 

23 hoods on their head, but they engage in a more subtle 

24 form of that. It's episodic and it still happens, and 

25 again, it's one of those things that is often difficult 

26 to quantify, but I still hear repeated references to it, 

27 so it's happening. 

28 COMMISSIONER MEEKS: Thank you. I apologize 

29 for having run late, but this was very good testimony and 

30 very good discussion. So thank you all for coming. I 

31 want to say that we're inviting all the commissioners and 

32 panelists to join us in the library for lunch, and we 

33 will return for the second panel at 2:15, if that's okay 

34 for the people on the second panel. Senator Daschle has 

35 to leave us, I believe, before lunch? 

36 SEN. DASCHLE: I do, unfortunately. 

37 COMMISSIONER MEEKS: But we really want to 

38 thank you for taking part in this and being a guest. 

39 SEN. DASCHLE: Thank you. 

40 COMMISSIONER MEEKS: Thank you very much. 

41 (A recess was taken from 1:32 to 2:20.) 

42 COMMISSIONER MEEKS: Okay. I think we'll go 

43 ahead and get started again. Thank you, panelists, for 

44 being here. I'm going to introduce them and tell their 

45 bios, and then I'm going to let Richard Guest start, and 

46 then we can ask questions of him directly because he has 

47 to leave. I mean, he may be able to stay for a while, 

48 but I want to give him time to -- time for us to ask 

49 questions. 

50 I'm actually going to start with introducing 

51 Craig Dillon because it's first on my list. Craig is a 

52 councilman from the Oglala Dakota Tribe in LaCreek 
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1 District in South Dakota. In 2002 Craig helped organize 

2 the LaCreek District Civil Rights Committee, a movement 

3 that's registered thousands of Indian voters and one that 

4 has since emerged as a major factor in state and national 

5 elections. Prior to his voting rights work, Mr. Dillon 

6 worked as a tribal officer and deputy sheriff for 15 

7 years and later served in South Dakota's Social Services 

8 and Economic Assistance Office for six years. In 1999, 

9 Mr. Dillon was elected to the Oglala Sioux Tribal 

10 Council, the position he currently holds. So thank you. 

11 Adelade Enright is the county auditor in -- 

12 MS. ENRIGHT: That would be Adele. 

13 COMMISSIONER MEEKS: Oh, Adele, I'm sorry. 

14 Since 1987 Ms. Enright has served as the Dewey County 

15 Auditor of which some of her duties include maintaining 

16 voter registration records and conducting elections. 

17 Over the years, she has been a strong advocate for Native 

18 American Indian voting rights, working to ensure that 

19 translators are available at polling places and on the 

20 Cheyenne River Reservation, and that the recruitment of 

21 Native American poll workers has increased. 

22 O.J. Simmons -- Semans, I'm sorry, is a member 

23 of the Rosebud Sioux Nation. He's a member -- and lives 

24 on the Rosebud Reservation. He's a field director for 

25 Four Directions, a nonprofit group focused on Indian 

26 voter registrations and rights, a committed activist for 

27 Native American voter rights since 1984. Mr. Semans has 

28 testified extensively before the South Dakota State 

29 Senate Committees on proposed laws that would adversely 

30 affect the voting rights of Native Americans. Mr. Semans 

31 has continuously worked on increasing voter turnout 

32 throughout the State of South Dakota and contributed to 

33 the 117 percent increase in voter participation of Native 

34 American Indians during the 2004 elections. 

35 And, Jesse Clausen, I don't have your bio, but 

36 I know Jesse personally, and I know he's a businessman 

37 and a voting rights activist as well as a civil rights 

38 activist from Bennett County, so that alone probably 

39 speaks for itself, but if you want to say more later, you 

40 can. 

41 Richard Guest is currently a staff attorney in 

42 the Native American Rights Fund (NARF) in Washington, 

43 D.C. Prior to joining NARF, Mr. Guest was a senior 

44 associate with Troutman Sanders, LLP, in their Indian law 

45 practice, focusing on environmental issues, energy 

46 projects, economic development, financial institutions, 

47 and telecommunications services in Indian Country. 

48 Previously, he served as the on-reservation tribal 

49 attorney for the Skokomish Indian Tribe and worked as an 

50 associate attorney for Morisset, Schlosser and some other 

51 guys located in Seattle, Washington. 

52 Mr. Guest has represented Indian tribes on a 
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1 broad range of issues in federal, state, and tribal 

2 forums. He has provided legal counsel to tribal leaders 

3 and administrative staff in government to government 

4 proceedings including co-management of fish, timber, and 

5 wildlife, as well as the development of intergovernmental 

6 agreements on jurisdiction over natural resources, law 

7 enforcement, taxation, and social services. 

8 So thank you, panelists, for being here. And, 

9 Richard, I'll let you start the testimony. 

10 MR. GUEST: Thank you, Elsie. On behalf the 

11 Native American Rights Fund and the National Congress of 

12 American Indians, I would also like to thank the National 

13 Commission on the Voting Rights Act for holding this 

14 important hearing to examine the degree of racial 

15 discrimination in voting and the intact of the Voting 

16 Rights Act since 1982. 

17 Again for the record, my name is Richard Guest. 

18 I'm a staff attorney with the Native American Rights Fund 

19 in the Washington, D.C., office, and I work -- in that 

20 capacity, I work very closely with Virginia Davis, 

21 Assistant General Counsel for NCAI on the Native Vote 

22 Project. 

23 We are honored to join together with other 

24 distinguished witnesses to provide a perspective from 

25 Indian Country on the need to strengthen and extend the 

26 most effective civil rights law in U.S. history. Since 

27 1944, the National Congress of American Indians has 

28 worked diligently to strengthen, protect, and inform the 

29 public and Congress on the governmental rights of 

30 American Indians and Alaska Natives. NCAI is the oldest 

31 and largest national organization addressing American 

32 Indian interests, representing more than 250 American 

33 Indian tribes and Alaska Native villages. 

34 Since 1971 the Native American Rights Fund has 

35 provided legal and technical services to individuals, 

36 groups, and organizations on major issues facing Native 

37 people. NARF has become one of the largest Native 

38 nonprofit legal advocacy organizations in the United 

39 States specializing in Indian law, dedicating its 

40 resources to the preservation of tribal existence, the 

41 protection of tribal natural and cultural resources, the 

42 promotion of human rights, and the accountability of 

43 governments to Native Americans. 

44 Now as you've heard from other witnesses today 

45 of the tremendous struggle of Native Americans to 

46 exercise their right to vote, having experienced a long 

47 history of disenfranchisement as both a matter of law and 

48 practice. Although the Indian Citizenship Act of 1924 

49 declared all non-citizen Indians born in the United 

50 States to be citizens, you have heard how many western 

51 states actively resisted granting suffrage to Indian 

52 people. 
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1 Some states required that Indians be civilized, 

2 renouncing their tribal membership, moving away from 

3 their reservation communities before being permitted to 

4 vote, and when permitted to vote, Indian people faced the 

5 same discriminatory mechanisms that kept many African 

6 Americans and other minorities from exercising their 

7 right to vote, including poll taxes, literacy tests, and 

8 acts of intimidation. 

9 This discrimination in voting persists. 

10 Following the dramatic electoral results in Washington 

11 State in 2000 and the similar results in South Dakota and 

12 Arizona in 2002, Native Americans became aware of the 

13 power of the Native vote in American government. By 

14 exercising their right to vote. Native Americans realized 

15 that they could have a say in who makes the laws, sets 

16 the policies which affect their everyday lives. 

17 In 2004 the National Congress of American 

18 Indians spearheaded a groundbreaking campaign to register 

19 and turn out a record number of American Indians and 

20 Alaska Native voters. Through Native Vote 2004, NCAI in 

21 collaboration with National Voice, Native American Bar 

22 Association, the Native American Rights Fund, various 

23 regional organizations, local tribal governments, urban 

24 Indian centers and most important, many grassroot 

25 organizations throughout Indian Country, coordinated an 

26 extensive national nonpartisan effort to mobilize the 

27 Native vote and to ensure that every Native vote was 

28 counted. 

29 The culmination of the efforts of Native Vote 

30 2004 on November 2nd was a resounding moment for tribal 

31 governments nationwide as it empowered Native voters and 

32 raised the profile of Native issues in the eyes of 

33 politicians. In appendices to our testimony that I have 

34 provided to each of you, we have included two reports 

35 which were published shortly after the November 2004 

36 elections. The first, "Native Vote 2004, a National 

37 Survey and Analysis of Efforts to Increase the Native 

38 Vote in 2004 and the Results Achieved, " and the second 

39 report, "Special Report: Native Vote 2004 Election 

40 Protection Project." 

41 To our knowledge, these reports are the first 

42 of their kind in Indian Country. We anticipate that the 

43 substance of these reports will provide in part the 

44 evidentiary basis underlying the need to strengthen and 

45 extend the Voting Rights Act. 

46 The rest of my testimony is simply a summary of 

47 these two reports, and the first, The Native Vote 2004 

48 Survey and Study was conducted to examine the state of 

49 Native participation in the American electoral process 

50 generally and the specific intact of the efforts of 

51 Native Vote 2004 to dramatically increase that 

52 participation. 



692 


50 


1 The primary data was collected from the U.S. 

2 Census Bureau, individual Secretaries of States' offices, 

3 and county auditors which provided the numerical 

4 underpinnings for this study, while secondary sources 

5 including tribal leaders and activists provided 

C background and anecdotal information. The purpose of the 

7 report is to educate Native Americans about their role in 

8 determining who makes the rules and sets the policy and 

9 to encourage their full participation in the American 

10 electoral process. 

11 Traditionally, election turnout by Native 

12 Americans has always been among the lowest of all 

13 communities within the United States. Many factors 

14 already discussed here today have had an obvious 

15 influence on that result. What this study reveals is 

16 that while registration and turnout by Native American 

17 voters is still below non-Native averages in many parts 

18 of the country, many Native communities saw increases of 

19 50 to 150 percent in their turnout. 

20 Further, while Native -- while many Native 

21 favored federal candidates lost their races, many Native 

22 and pro-Native candidates fared far better in their local 

23 races. The tremendous success of Native candidates 

24 elected to the Montana State Legislature is testament of 

25 the power of Native voters in the communities. 

26 The research conducted for this report shows a 

27 direct correlation between focused localized commitments 

28 to increasing participation rates in Native communities 

29 and the actual increases that result. 

30 This study provides background information, 

31 Native voter participation data, and election results for 

32 eight states: Alaska, Arizona, Minnesota, Montana, New 

33 Mexico, South Dakota, Washington, and Wisconsin. Each 

34 assessment -- each individual assessment provides 

35 invaluable information regarding how the Voting Rights 
76 Act is working within Indian Country and the challenges 

37 which still lie ahead. 

38 The second report, "Native Election Protection 

39 Project", was a legal component of Native Vote 2004. The 

40 primary goals of the Election Protection Project were to 

41 ensure that each state's voting rules were fair for 

42 Native voters, that every Native voter who was eligible 

43 to vote was -- who was eligible to vote was able to vote 

44 and to have their vote fairly counted. The election 

45 protection was active in 13 states: Alaska, Arizona, 

46 Colorado, Michigan, Minnesota, Montana, New Mexico, North 

47 Dakota, Oklahoma, Oregon, South Dakota, Washington, and 

48 Wisconsin. 

49 Now the level of presence ranged from 

50 comprehensive coverage of poll precincts on or near 

51 Indian reservations in states like Minnesota to a single 

52 representative available by phone for emergencies in 
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1 states such as Oregon where votes are cast by mail-in 

2 ballots. A state-by-state breakdown of deployment 

3 strategy is included in the special report at pages 8 to 

4 11. 

5 For purposes of this hearing, I would just like 

6 to quickly draw your attention to three problem areas 

7 identified in the special report, and they've been 

8 touched on today already; the allegations of voter 

9 intimidation and fraud. And the exan^les here in South 

10 Dakota, the lawsuit that was filed against one senatorial 

11 campaign by another campaign based on reports that 

12 non- Indian volunteers were following cars of Indian 

13 voters and writing down their license plate numbers. 

14 On one reservation in Minnesota, tribal police 

15 were forced to eject a partisan poll watcher based on his 

16 ongoing intimidation of poll workers and voters. 

17 Other reported incidents include photographs 

18 being taken of Native voters by poll watchers, Indian 

19 voters in border towns being told by non-Indians to go 

20 vote on the reservation, Indian voters being told to wait 

21 while non-Indian voters were helped with their 

22 provisional ballots, unsubstantiated charges that Indian 

23 voters were being paid for their votes. 

24 A second problem area was the area of absentee 

25 ballots, and just very quickly, the area of concern that 

26 we're focused on is in the State of Alaska where we're 

27 investigating allegations that state election officials 

28 placed insufficient postage on absentee ballots. Over 65 

29 percent of the calls on election day from Alaska Native 

30 voters to the Election Protection Hotline were complaints 

31 regarding absentee ballots that were never received. The 

32 issue is whether Alaska Native voters were 

33 disproportionately impacted. 

34 In other reported incidents. Native voters who 

35 did not recall requesting an absentee ballot, as in many 

36 states, were marked as such on voter rolls and then 

37 experienced trouble in being allowed to vote. 

38 The third final area of our concern is 

39 discriminatory election laws. NCAI and NARF both filed 

40 separate lawsuits, one in Minnesota, one in New Mexico, 

41 basically forcing the Secretary of State in the State of 

42 Minnesota to enforce tribal -- the use of tribal IDs both 

43 on and off the reservation. The second in New Mexico had 

44 to do with a county clerk who, in contravention of the 

45 Secretary of State's interpretation of law, decided that 

46 he was going to force photo ID requirements on first-time 

47 voters in the state. 

48 Just in closing, as Jacque mentioned earlier, 

49 the Native Vote Project is a permanent project now within 

50 NCAI and NARF. Our next step is to protect the 

51 incredible strides that we have made and to be proactive 

52 in our approaches. With each new election cycle, we're 
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1 required to mobilize or get out the Native vote in our 

2 election protection efforts. 

3 We look forward to working cooperatively with 

4 secretaries of states and election boards to maximize 

5 accessibility to the polls. We're heartened by our court 

6 and legislative victories that guarantee the right to use 

7 tribal ID to vote. But as other witnesses have testified 

8 here today, our work is just starting. Despite our 

9 efforts, discrimination in voting persist. The 

10 reauthorization of the Voting Rights Act is an important 

11 component of the Native Vote Project and a necessary step 

12 to maximize the power of the Native voice in American 

13 government. Thank you for your time. 

14 COMMISSIONER MEEKS: Thank you, Richard. Any 

15 questions? 

16 MS. RING: Yes. Thank you, Mr. Guest. You 

17 deal with tribes all across the country, correct? 

18 MR. GUEST: That's correct. 

19 MS. RING: One of the things that has been 

20 mentioned here today and certainly in the work I'm doing 

21 that has come up prior is the issue of the photo ID 

22 requirement and the alternatives to the photo ID 

23 requirement in terms of evidence that you actually live 

24 somewhere as real problems for people on the reservation. 

25 I'm wondering how broad you think that problem is in 

26 Indian Country. Specifically how many places -- how many 

27 tribes do you think it's going to be difficult to prove 

28 -- for a significant number of people to prove that they 

29 live at a place, and in how many tribes do you think 

30 there's likely to be some objection, maybe spiritual or 

31 religious, to the photo ID? 

32 MR. GUEST; Well, I think that there are 

33 several layers to the concerns regarding photo 

34 identification in voting. I think that on one level, 

35 Indians are generally placed in the -- you know, in the 

36 same place as others are with respect to photo IDs. 

37 Those of low socioeconomic means may not be able to 

38 obtain photo identification simply based on the cost. 

39 But as we go deeper into the layers, we see 

40 that there may be cultural reasons for Indians, Native 

41 Americans, Alaska Natives to not want to have a photo ID. 

42 Again, there may be others of a religious nature that are 

43 non-Indian who for religious reasons don't want to have a 

44 photo ID. 

45 We're going to have to take a look at whatever 

46 circumstances in each individual situation. The 

47 situations that we've confronted thus far, as you've 

48 indicated earlier, there are equal protection concerns 

49 where there are tribal ID photos -- photo IDs available, 

50 but where the states have chosen not to permit their use 

51 on the same basis that other photo IDs from college 

52 universities, military IDs, even library cards could be 
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1 used, but not tribal IDs, or they would not accept a 

2 tribal ID, and in many cases for reservations, if the 

3 tribal ID did not have a street address on it, then you 

4 would bring a utility bill. Well, many utility bills go 

5 to P.O. boxes on reservation. They don't have street 

6 addresses for mail. That presents a problem. 

7 I think that what we look forward to, again as 

8 I said at the end of my comments, is working with 

9 secretaries of state, working cooperatively ahead of time 

10 to address these issues with state election officials so 

11 that we can find the resolution, not have, you know, us 

12 filing lawsuits the day after election when the votes 

13 weren't counted. You know, our purpose is to get the 

14 votes counted. So we look towards a more cooperative 

15 resolution as opposed to seeking redress through the 

16 courts after the fact. 

17 MS. RING: Thank you. 

18 COMMISSIONER ROGERS: Yes, Mr. Guest, thank you 

19 for your testimony, but just a very basic question. Just 

20 assume this: Given your experience and background and 

21 looking at issues throughout the United States, if the 

22 provisions of the Voting Rights Act are not reauthorized, 

23 what happens, in your opinion, and why? 

24 MR. GUEST: Well, I think the impact would be 

25 the same in Native American communities as it would in 

26 other minority communities is we would see retrogression. 

27 We would see a withdrawing by state if the state's not 

28 required to provide language assistance. 

29 If there is no pre-clearance requirement, that 

30 we start seeing the states, not necessarily 

31 intentionally, but just as a matter of fiscal policy, you 

32 know, why spend the money to pay for translators, you 

33 know, in the voting, you know, in the polling places if 

34 it's not required? 

35 And we would see a -- you know. Professor 

36 McCool and I were talking about this earlier is what 

37 would the effect be? You know, I said, "Well, it would 

38 be a slow erosion," and he said, "No, I think it would be 

39 a quick erosion." It depends. It depends on the state 

40 you're dealing with. A good example in New Mexico. New 

41 Mexico is now held up in the Section 203 context as the 

42 model. They have an entire program set up under state 

43 law where under state law, a language interpreter is in 

44 every polling place. That's required under state law 

45 where they have an agency that's staffed that's specific 

46 to target Native American communities for education. 

47 It's staffed by Native Americans, and it was all the 

48 result of the lawsuits that were filed in the mid-1980s 

49 around language assistance. 

50 Now would those programs continue to exist if 

51 they weren't required? Well, our problem is is that they 

52 would be at the whim of who's ever in the governor's 
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1 office or of the makeup of a particular legislature, and 

2 that's where the danger lies is that we would start to 

3 have inconsistency. We believe that they would -- you 

4 know, that they would begin to erode. The rate of 

5 erosion depends on the state, depends on the 

6 circumstances. 

7 COMMISSIONER ROGERS: But you seem to describe 

8 it, as you said, not necessarily as a matter of intent, 

9 but you describe it as a -- it was kind of interesting to 

10 hear your analysis there because in essence you said, it 

11 may be fiscal concerns or perhaps it's partisan concerns 

12 or who's sitting in the governor's chair, but as it 

13 relates to the issue of intent, which was to some extent 

14 the subject of the first panel talking about a hostile 

15 environment that may well exist here in South Dakota as 

16 it relates to Native Americans. That was not necessarily 

17 the focus of your comments. 

18 MR. GUEST: I think that I would leave that -- 

19 you know, the issue of the hostility, we certainly 

20 experience, you know, throughout Indian Country, here in 

21 South Dakota, in the State of Alaska, in New Mexico, in 

22 Arizona, wherever you go in Indian Country, there is a 

23 level of hostility that exists based on many factors. 

24 I'm not an expert in terms of evaluating why that level 

25 of hostility exists. Merely to say that in general, 

26 whenever we deal across the table with individuals, in my 

27 capacity as a tribal attorney sitting in a major water 

28 adjudication with non-Indian farmers and non-Indian 

29 county commissioners and state representatives, nobody 

30 has hostility there with respect to an individual that 

31 they don't like, and whenever we can work through our 

32 issues together, we seem to be able to come to a general 

33 consensus and a resolution that works for everyone, 

34 The kind of hostility that we experience here 

35 based on lack of understanding, fear, you know, it's 

36 something that again I don't know that I would 

37 necessarily characterize it, but I'm still an optimist 

38 and idealist, as intentional, but that it is still a part 

39 of the system. It's structural. It's just in the 

40 structure, you know. It's in the institutions, you know, 

41 and it's something that is very much present, but I still 

42 hold out that it's -- you know, that it's not necessarily 

43 intentional. 

44 COMMISSIONER ROGERS: Okay. 

45 MR. NELSON: Just one question. In your 

46 handout, there are a couple of incident reports from 2004 

47 from South Dakota. Who put these together? Who made the 

48 documentation? 

49 MR. GUEST: Well, the Native Vote Project was a 

50 part of the larger Election Protection Project that was 

51 coordinated through the Lawyers' Committee on Civil 

52 Rights. We did not have a direct presence with Native 
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1 Vote in South Dakota. We were not coordinating, but we 

2 had a number of grassroots organizations here in South 

3 Dakota. There were a number of other organizations who 

4 came in from out of state to monitor and to offer poll 

5 watchers. 

6 So we just asked folks who had participated in 

7 election protection efforts in the State of South Dakota 

8 to forward, you know, their statements of incident 

9 reports. We provided them with copies of what we had 

10 used as a part of Native Vote in the other states, and 

11 they responded and returned them. They were just 

12 individuals who had volunteered their time as a part of 

13 Native Vote or as a part of other election protection 

14 efforts. 

15 MR. NELSON: Thank you. 

16 COMMISSIONER MEEKS: You know, this is to 

17 follow up on Commissioner Rogers' question and he asked 

18 it earlier to the panel before, about this hostility 

19 that, you know, people were pretty free about talking 

20 about. And I don't want you guys, the other panelists 

21 to answer this right now, but to be thinking about it 

22 later, but I want to address it specifically to Richard 

23 right now, and that is -- so I was thinking about this 

24 and there is this hostility. I mean, I've been in South 

25 Dakota all my life, and I just wonder what you think that 

26 because so many people in South Dakota really -- Native 

27 Americans are the only minority that they have to deal 

28 with, and so they're really not as exposed to African 

29 Americans or Latinos or -- and so therefore, haven't 

30 learned to be as tolerant of other types of people, and 

31 if you see that, you know, in other states like Arizona 

32 where there's, you know, a pretty good mix as opposed to 

33 South Dakota or other rural states like South Dakota? 

34 Did I make my question clear? 

35 MR. GUEST: I didn't catch the thrust of your 

36 question. 

37 COMMISSIONER MEEKS: Well, I'm just wondering 

38 if you see the sort of hostility that was talked about 

39 today in other states with Native American populations? 

40 I'm really trying to answer this question of why is there 

41 so much hostility in South Dakota? 

42 MR. GUEST: Well, I spent election day in New 

43 Mexico off of the Navaho Reservation in border towns 

44 monitoring the poll watchers there. I was chasing down 

45 report after report of pickup trucks with armed ranchers 

46 sitting outside polling precincts. You know, we caught a 

47 number of reports. The reason why they don't appear is 

48 because we were never able to confirm those reports. 

49 Absolutely. I think that, again, one of the 

50 major areas of concern and focus for us are the border 

51 towns, you know, the towns that -- the communities that 

52 have sprung up on the reservations, those that have 
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1 sprung up just off the reservations where at least within 

2 the confines of those border tovms, the majority 

3 population is non-Indian, but there is a large portion of 

4 Native Americans, and we see the hostility. 

5 Now again, I think that the point that has 

6 already been made here is that hostility oftentimes is 

7 more subtle. It's not as direct. It exists, there's no 

8 doubt about it, but how far -- you know, I think again, 

9 the other panelists are in a better -- are in a better 

10 position, you know, to evaluate that than I am sitting in 

11 Washington, D.C., you know, being out, you know, in 

12 Indian Country on election day. 

13 COMMISSIONER MEEKS: Thanks, and I will ask 

14 that question -- 

15 MS. JOHNSON: I'll pass since he's testifying 

16 on behalf of both of us. 

17 COMMISSIONER MEEKS: I guess that's it. Thank 

18 you very much, Craig? Make sure that you all are 

19 speaking into the microphone. 

20 MR. DILLON: Okay. I guess I don't know where 

21 really to start because I am from a border town. I know 

22 that -- what exists out there. I had a black gentleman 

23 in 1990 talk to me one day when I was a deputy sheriff, 

24 and what he said to me woke me up, but it took ten years 

25 to actually really wake up as a result of that 

26 conversation. He said, "Do you know that you people are 

27 really segregated in this town?" And I'd lived there all 

28 my life, and I couldn't figure out what he was talking 

29 about. 

30 But that stirred something inside me, and over 

31 the years I've realized that I didn't see the forest 

32 because of all the trees. I accepted being oppressed. 

33 It was part of life. It was part of our mother -- or my 

34 mother's life, my grandmother's life, and that was just 

35 to be subservient and not question anything that happens 

36 in a border town because that's the way it's always been 

37 and that's the way it always should be. 

38 Over the years, however, I've changed. I've 

39 learned to question these issues. I've learned to 

40 question why we don't have Indian candidates that get 

41 elected in these elections in our hometowns. I question 

42 why we have elections on days when there's a winter storm 

43 when nobody can get out and travel. And there's low 

44 voter turnout for school board election, but they go 

45 ahead and have it anyway. That's because they wanted to 

46 maintain status quo. They wanted to keep in control, and 

47 that's the key to the whole election process, in my 

48 opinion, is control, be it a state election, a national 

49 election, or a city/county election. 

50 And it scares me because for so many years, we 

51 let this happen, and ray -- my view of the future is kind 

52 of foggy yet because I'm waiting for more laws to come 
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1 out, I guess, that will impede the process of being able 

2 to get out and vote. And the reason I say that is 

3 because we've made some steps, some great, great steps in 

4 South Dakota, I think, and I think Chris has been part of 

5 that. And I think that to really --to change our 

6 process in South Dakota, we're going to have to do it on 

7 a legislative level instead of a court level because 

8 courts, to me, build animosity. They build hard 

9 feelings, and we have enough of those in Indian Country 

10 to go around for generations yet. 

11 I just hope that someday we can all be equal. 

12 All sit at a table and have common goals that we can 

13 reach. But I don't -- again, I said my view of the 

14 future is somewhat foggy yet. I'm afraid for my 

15 children, for what I have done, and stood up and then 

16 said, "Hey, I'm not taking this anymore." I'm afraid for 

17 my friends that are on the commission, and I would like 

18 to say that -- I mean, on our LaCreek District's Civil 

19 Rights Committee. I would like to feel that this group 

20 of people that we put together changed Indian Country and 

21 America forever, this little ragtag group of people that 

22 came together, and I'd like to name them for you, the 

23 individuals today: Jess Clausen, Alice Young, Sandy 

24 Flag, Valentina Janis, Leonard Janis, Donald Cuny, 

25 Charles Bettelyoun, Joe Bettelyoun, Charles Cummings, 

26 Agnes Cummings, Bob Fog, and Jeb Bettelyoun. 

27 This group of individuals, to me, have changed 

28 South Dakota forever. It's the LaCreek District Civil 

29 Rights Committee and what happened is this is a result of 

30 an individual who was appointed sheriff in Bennett 

31 County, Russel Waterbury. And what happened is Russel 

32 was acting inappropriately for the sheriff of a small 

33 mixed community like we had. A number of individuals 

34 came to us and expressed concerns why they're being 

35 stopped and why their vehicles were being searched. 

36 Records -- I mean, warrant checks being done on them. 

37 They were pulled to the side of the road. A lot of times 

38 for up to and over an hour, they had to sit while warrant 

39 checks were done. They had to have their license plates 

40 right, they had to have their insurance. 

41 And what happened is the people came to us and 

42 wanted answers. So we formed this group, and we went to 

43 the city fathers, city council, we went to the county 

44 commissioners, we went to anybody that would listen to 

45 us. The Department of Justice sent out a mediator, and 

46 what was really strange about that, we were the ones 

47 crying for change, and they went and met with the City of 

48 Martin. It's strange that we're the ones that were being 

49 oppressed, but they went and met with the oppressors, in 

50 my opinion. 

51 Well, all we wanted was equal justice, equal 

52 time, and just to be heard, our concerns heard. A lot of 
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1 people were affected by Mr. Waterbury in negative ways. 

2 We have individuals who lost their businesses as a result 

3 of joining our committee. We have an individual who gave 

4 up a career in the Indian Health Service so he could run 

5 for county commissioner. 

6 But we've made some headway. We've made some 

7 headway in our election processes, and I would like to 

8 think that we helped Tim Johnson get elected in 2002, 

9 this little group of people that came together and, in my 

10 opinion again, changed South Dakota forever. 

11 And it's my sincere hope today that this 

12 Commission will continue to support the law that is in 

13 effect and that we can maintain that for generations to 

14 come because racism doesn't just die. First and 

15 foremost, we have to all admit that we are biased. We 

16 have racism in us and that we're willing to change. And 

17 the biggest part of my life, I think, now is that I know 

18 I have prejudice. I know I have shortcomings, but I'm 

19 willing to work on those and change, and it's my hope 

20 that South Dakota will be a better place for everybody in 

21 years to come. Thank you. 

22 COMMISSIONER MEEKS: Thanks, Craig. Jesse? 

23 MR. CLAUSEN: Good afternoon. It's an honor to 

24 come here, to listen to all this testimony, and to see 

25 something finally starting to happen after years of 

26 trying to find some solutions to some of the problems 

27 that we see going on right in front of our faces to our 

28 families, to our friends, and if we don't do things to 

29 change it and work at this thing, to our children. 

30 Me and Craig has worked together on these 

31 issues down in Bennett County and it's spreading out into 

32 the rest of our reservation, the Pine Ridge Reservation, 

33 and going over when we can to help the Rosebud or the 

34 Yankton Sioux Reservation or wherever else we're asked to 

35 go to help. We were forced into it. We -- Craig didn't 

36 hit on all the stuff. 

37 Bennett County is part of the Pine Ridge 

38 Reservation. Federally it's recognized as the Pine Ridge 

39 Reservation. State-wise it's not recognized as the Pine 

40 Ridge Reservation, and then we lost jurisdiction; it's 

41 state jurisdiction there, and it really become a huge 

42 huge mess. My ancestors were all born in Bennett County, 

43 my Native American ancestors. The graveyards in Bennett 

44 County are full of my ancestors. 

45 COMMISSIONER MEEKS: Could you hold up one 

46 second? I think your microphone isn't on. Sorry about 

47 that. 

48 MR. CLAUSSEN: Most of the time I don't need a 

49 microphone anyway. But after all that history of my 

50 family's, my great-grandparents and further back living 

51 in that county, I was finally forced out of the county 

52 last year for my political beliefs. My thought was that 
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1 by getting out and helping our people vote, we could stop 

2 sheriffs like we had in Martin from killing our own 

3 people right there in front of us. We had four Native 

4 Americans die at the hands of this Sheriff Waterbury. 

5 We had 27 different individuals have their 

6 homes ransacked and stuff without search warrants, 

7 without any regard for their civil rights. I mean, we 

8 were forced to have to do something. We couldn't just 

9 sit there and let our people be terrorized on a daily 

10 basis. It wasn't weekly or anything; it was daily. The 

11 sheriff's department just got away and was running wild. 

12 Like Craig said, when we went to the county 

13 commissioners, when we went to the city council, we got 

14 fed lip service. We worked for a week and put together 

15 packages and mailed them off to every possible address we 

16 could get ahold of: the Department of Justice, the ACLU, 

17 to your office, Elsie, and your office responded. 

18 Everybody -- after all that work, and it takes a long 

19 time, we did get the Department of Justice to not only 

20 send out mediators, but to come out and have two days of 

21 hearings. Their people that came out said they'd never 

22 been to a place anywheres in the United States, down 

23 South with every populations with all their racial 

24 problems, everywheres else in the country they've ever 

25 been to, they'd never been to a place where people showed 

26 up to these hearings at such a high rate per capita. I 

27 mean, people just would, a day or so's notice, would come 

28 to these hearings and five, six percent of the county 

29 showed up to these hearings to testify about the racial 

30 profiling and the stuff that was going on in Bennett 

31 County. So the good point is is we were forced into 

32 doing something. We had to. Your lives were at stake -- 

33 or our lives were at stake. 

34 Then when you get involved and started into 

35 that, then you run into the politics. The big thing in 

36 the -- in our community -- it's not a border town, it's 

37 Pine Ridge Reservation. The big deal in our community 

38 was they did not want to let go of the political control 

39 that they had a stranglehold on since maybe back in the 

40 early 1900s. When we tried to take a little bit of that 

41 back, we become public enemy number one, public enemy 

42 number two of our county and of our place where we was 

43 born and raised and where our ancestors were born and 

44 raised. 

45 With that, we were attacked every possible way 

46 they could think of. We'd have a meeting out at my 

47 place. As soon as it even started, a sheriff's car would 

48 pull in over on the top of the hill and they would sit 

49 there taking pictures, watching us through binoculars 

50 every time, too. This went on week after week. When 

51 people would leave my place to go home, they would be 

52 stopped before they could get to their homes or back out 
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1 of the community. We were stopped ourselves numerous 

2 times, ticketed for real petty things or whatnot. 

3 And finally, that wasn't doing enough to shut 

4 us up. We just kept on going year after year. It 

5 finally got to the point for myself, to shut me up, the 

6 city fathers of the Bennett --or the city fathers of the 

7 town are also the board of the bank in Martin where I did 

8 my business at. I'd done business there for years, but 

9 to shut me up, they foreclosed on a bank note of $120,000 

10 where I had $350,000 in contracts in hand at the time. 

11 They was sitting on top of $650,000 worth of my assets, 

12 and they still foreclosed on me, drained my checking 

13 account, drained my savings account and put me out of 

14 business and forced me from my home. I now live in Kyle, 

15 South Dakota because the Bank of Martin has my home 

16 because of my political beliefs. 

17 You know, that's my opinion, too. If you ask 

18 the president of the Bank in Martin and that board of 

19 directors of that bank over there, they'll say, "No, it 

20 was the way he was handling his business" and whatnot and 

21 stuff. The problem is is I believe it's a case that 

22 needs to go to court, but when you get drained totally 

23 and you want to go back and fight, you don't have the 

24 resources to get back in there and hire the attorneys it 

25 takes to fight a big major battle like that. 

26 I wasn't the only person that got harmed in 

27 this. Everybody I did business with. The 50 employees I 

28 used to employ all don't have them jobs anymore. The 

29 other suppliers and other businesses I did business with 

30 all got hurt and stuff all over politics. Now that's 

31 intimidation to the maximum. 

32 You know, Craig didn't bring up this deal. We 

33 had times in Bennett County where we'd have poll 

34 watchers. Our poll watchers was like Charles Bettelyoun, 

35 67 years old, little old gray-haired man. His brother 

36 Joe Bettelyoun, another little old man. Alice Two Bulls, 

37 a 70-some-year-old lady would sit and do poll watching 

38 and let us know which of our people came and which hadn't 

39 so we'd know who to go hunt for to try to beat the rush 

40 and get them to the polls. 

41 On the other hand, on the non- Indian side of 

42 the deal, Danny O'Neill, which makes me look real 

43 scrawny. Bob Bucholz, which makes me look scrawny again, 

44 five or six of these guys standing at the door of the 

45 polling place, and when our people came in, they had to 

46 say, "Excuse me," and then they wouldn't move; they'd 

47 have to walk around them. When the white people come in, 

48 it's, "Hi, how you doing?" shake their hand and step 

49 aside and let them come in. That was just blatant 

50 intimidation. 

51 Other times we had people come there to do exit 

52 polling and stuff. We had people attacking these people, 
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1 non- Indians that came from outside the area that were 

2 trying to help us with the ACLU or whatnot. We had city 

3 councilpeople pulling up in vehicles and stopping them 

4 people --or stopping the guy and not wanting to let him 

5 to get back to the polling place. 

6 Me and Craig had to leave. We was organizing 

7 and calling people on the phone tree and calling our 

8 workers and sending them here and there and whatnot and 

9 stuff like we always do. Me and Craig had to jump in my 

10 vehicle and beat it down to the polling place as fast as 

11 we could and rescue this gentlemen, a little elderly 

12 white gentleman that was down there. I mean, we seen a 

13 lot of intimidation. The stories could go on and on. We 

14 could spend the rest of the day just telling you these 

15 stories, you know. And that goes on to this day. It may 

16 be the worst in Bennett County, but not just in Bennett 

17 County. 

18 When I worked in other parts of the 

19 reservation, some of the same stuff was happening across 

20 the Pine Ridge Reservation. I'm sure it happened on the 

21 Rosebud Reservation, the Eagle Butte Reservation, and the 

22 border towns around them places. And I guess my time is 

23 up. Thank you, 

24 COMMISSIONER MEEKS: There will be questions. 

25 Okay. Adele? 

26 MS. ENRIGHT: My name is Adele Enright. I've 

27 been the Dewey County auditor for 18 years. During that 

28 time, I've conducted nine June primaries, nine general 

29 elections, plus early presidential primaries and various 

30 special elections as needed for a total of at least 23 

31 elections. 

32 Since I took office in 1987, the number of 

33 registered voters was 2960. It is now 4240. My first 

34 election there were 11 precincts. We currently have 14. 

35 Of those 14 precincts, the three newest ones were put in 

36 as a result of redistricting of commissioners and due to 

37 tribal requests for more precincts. Of the 14 precincts, 

38 five do not have interpreters, a/k/a translators. 

39 And I should point out, I'm not an activist 

40 like these other people. I'm just an auditor doing 

41 elections, so I don't have any -- you know, I don't have 

42 any real strong opinions one way or the other. Well, I 

43 do, but that's another issue. 

44 Of the 14 precincts, five do not have 

45 interpreters. All of these five are in the northern end 

46 of Dewey County which have either a small Native American 

47 population or no Native Americans in their precinct. 

48 Only four of the precincts had no Native American polling 

49 place workers, and two precincts had all Native American 

50 polling place workers. 

51 I was invited here to talk about my work in 

52 recruiting Native American poll workers and interpreters. 
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1 First of all, I do not specifically recruit poll workers 

2 by racial makeup. I'm looking for competent, reliable 

3 poll workers I can trust to do the best possible job. 

4 To do that, I started first using the pool of 

5 workers in place as used by the previous auditor. Since 

6 her hand-picked people -- and by the way, she was a 

7 Republican and she hated everybody -- had conducted the 

8 election that put me in office, I figured that made them 

9 honest and very capable. When some of those people were 

10 unwilling or unable to work later, I looked at the list 

11 for each precinct and started calling friends and 

12 acquaintances on those lists. Those people either agreed 

13 to work or suggested friends and relatives who would 

14 work, and that's how I got my current pool. I also keep 

15 a list of people who come through the courthouse and 

16 mention to me that they're willing to work elections. I 

17 refer to that if needed. 

18 But to the racial part of this, I live and work 

19 in Dewey County; been there all my life. 2000 Census 

20 says we have a population of 5972 people. According to 

21 that Census, 4429 of them are Native American. Obviously 

22 the majority of the people that I know are going to be 

23 Native American. I've been very fortunate in having good 

24 friends become faithful election workers and have 

25 election workers become good friends. Together we've 

26 gone through some very trying times, but we're just 

27 ordinary people taking part in an extraordinary process, 

28 and we do the best we can to conduct elections. 

29 In the time that I have been in office, when I 

30 started, every office-holder in the courthouse was a 

31 Republican. They are now -- now there's only one 

32 Republican left in there. At the time that I started, 

33 there was one Native American county commissioner. There 

34 now are two of those, and our state's attorney is Native 

35 American as well. I can't say I personally accomplished 

36 this, but, you know, things have turned around, things 

37 are changed, people have come forward. I think we're 

38 making progress where we're at. 

39 But we are not a border town. Our entire 

40 county is on the reservation, and there's dual 

41 jurisdiction -- not really dual, but the tribal 

42 government has jurisdiction over the tribal members, the 

43 sheriff county officials have jurisdiction over every 

44 non-tribal family. And I hope and I think that we're 

45 working well together. I hope we are. Now I'm starting 

46 to wonder. As I listen to everybody else, I'm getting 

47 bad vibes. 

48 But before I talk about the process of finding 

49 the interpreters, when I started as auditor, I had no 

50 idea there was a Voter Rights Act, let alone that it 

51 covered what I was doing. My first clue was when I got a 

52 letter from the chairman of the tribe, Greg Bourland. 



705 


63 


1 That letter was dated November 6, 1991. He told me I was 

2 required to provide forms and assistance to voters in the 

3 Lakota language, and I was horrified that I was supposed 

4 to be doing this and it wasn't being done. 

5 After researching it, I found the South Dakota 

6 law S.D.C.L. 12-3-9 defining Lakota as an unwritten 

7 language and saying that it's basically impossible to 

8 provide forms in an unwritten language. After we 

9 discussed that, we decided, okay, we weren't going to do 

10 that, and I discussed that with the tribal officials. 

11 I immediately began the process of finding the 

12 best Lakota speakers and, most in^ortantly, finding 

13 people who felt they spoke the language well enough to 

14 interpret complicated ballot issues into Lakota while 

15 still keeping the text as confusing in that language as 

16 it was in English. Most people were reluctant to serve 

17 as interpreters because they did not feel they were 

18 competent enough in Lakota, first of all, to give an 

19 unbiased translation because that's hard to do if you 

20 feel strongly about an issue. 

21 They also worried that there were no words in 

22 the Lakota language for the language of some of the 

23 issues raised. The people who worked for me early on 

24 were the elderly, and they had the strong work ethic, and 

25 they were not comfortable accepting pay as they said they 

26 were not asked for assistance, and several of my 

27 interpreters questioned my authority to spend the 

28 county's money like that. 

29 As the years have gone by, though, I have found 

30 willing workers who can do the polling place work on -- 

31 sit on the actual polling place board and have Lakota 

32 language skills. This is the best solution for all. 

33 In some precincts, I do still need to have 

34 interpreters on hand to fill in as needed, and I get 

35 these names from friends and from contacts in tribal 

36 government. Finding Lakota -speaking people seems to get 

37 more challenging as the best speakers were the elderly 

38 and many have now passed on. 

39 The past general election brought a new 

40 challenge as I was required to provide election notices 

41 in Lakota in an audio version over the radio. I found 

42 Mr. Leonard Curley at Eagle Butte and he was willing to 

43 help me. He and I worked together. He'd tape my notices 

44 in Lakota, I took them to the radio station where a 

45 gentleman there helped us clean our background noise off 

46 of it, and I put an introduction on it, and we were able 

47 to get those out on the radio. Dewey County paid for the 

48 ones that were on the private radio stations and KLND and 

49 some of those radio stations used them as public notices, 

50 and basically that was not a terribly expensive process. 

51 It was interesting to me, though, that the 

52 Indian community and the white community both had pros 
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1 and cons. Some of each thought it was good, some of each 

2 didn't like it. The pros and cons were about equal in 

3 both areas, which I thought that was interesting. 

4 We also had early voting at the courthouse this 

5 year. That was an exceptionally good deal. A lot of 

6 people came in and voted for the very first time, and we 

7 were able to, when they brought them in, especially 

8 before the voting deadline had come about, we were able 

9 to register them if they weren't, we were able to change 

10 them into the correct precinct if that needed to be done. 

11 We looked at their photo IDs. If they didn't have a 

12 photo ID, we used the little certification process where 

13 basically you sign your name, you say, "I certify I am 

14 who I say I am," and it really isn't a problem. 

15 The main reason -- the main focus of our photo 

16 ID thing was we have had people come in to South Dakota 

17 and specifically to Dewey County registering voters, 

18 getting paid by the voter registration and setting 

19 somewhere and making up -- making up actual fake people, 

20 and I do still have a list of those people. I realize 

21 that lady was not charged, but I'm holding a grudge and I 

22 am keeping my materials, and I don't think that's right 

23 to do to anybody. 

24 I feel we don't have any problem with the 

25 pre-clearance part of this and as far as with the 

26 language part of it. If we need to keep doing it, we 

27 will keep doing it, I wouldn't want to take a chance 

28 that anybody needed it and didn't get it, but I also 

29 think -- excuse me, I'm having voice problems. I also 

30 feel that the observer and examiner part of this law is 

31 very important because we have had a lot of problems with 

32 stories showing up long after elections of alleged 

33 incidents that happened in our polling places. Since 

34 we've had the observers and examiners, we have 

35 implemented a sign-in sheet where if you're an observer, 

36 an examiner, a poll watcher, anybody hanging around, we 

37 have them sign in, give us a name and address so later on 

38 if one of these alleged incidents comes about, we know 

39 whether that person was actually in the polling place in 

40 Dewey County, we know where they were, we know who they 

41 talked to, and it's gone very well for us that way. 

42 Unless there is something in some of these reports that 

43 I'm not aware of, I think we got by pretty good in 2004. 

44 And I guess that's really about all I have to say. Thank 

45 you. 

46 COMMISSIONERS MEEKS: Thank you. I want to 

47 take this time, Jacqueline Johnson has to leave and -- 

48 MS. JOHNSON: I apologize. 

49 COMMISSIONER MEEKS: Yeah, she has to go back 

50 to D.C., so I want to thank you for sitting in on this 

51 and helping us plan this. We very much appreciate it. 

52 MS. JOHNSON; Thank you, and I'd like to thank 
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1 the panelists. Although I didn't get to ask any 

2 questions, the information that you have shared -- and 

3 I've talked with O.J. before, but the information you 

4 have shared has been just really valuable, and I really 

5 appreciate the effort and am very interested in how do we 

6 make the poll watching and the other work, you know, the 

7 things that happen on the ground work. I appreciate the 

8 work that you've done. It certainly is a model to be 

9 replicated. Thank you. 

10 COMMISSIONER MEEKS: O.J.? 

11 MR. SEMANS: Thank you. First of all, I'd like 

12 to welcome you to Paha Sapa. {Speaking in Native 

13 language.) That means I wish you all health and help. 

14 There's some of you that aren't from here and that's one 

15 of our greetings; we wish everybody health and help. 

16 That's just part of our culture. We want everybody to 

17 get along and have a good life. So on behalf of the 

18 Dakota, Dakota, and Nakota people, we welcome you here. 

19 What is kind of funny is that where you're 

20 actually sitting, I used to live. Back in before the 

21 Rapid City flood, my house was located here, so you're 

22 probably in my living room, so it's just a coincidence, I 

23 guess. 

24 But I just want to say that racial 

25 discrimination in South Dakota is alive and well. It's 

26 not divided by political parties, whether it's a Democrat 

27 or whether it's a Republican. Since becoming involved in 

28 this, I have butted heads in Charles Mix County, a 

29 Democratic stronghold, and we've butted heads in, you 

30 know, Republican strongholds. It don't matter what party 

31 you're in or who you are when it comes to discrimination, 

32 racial discrimination. There's no party lines. Don't 

33 think there is because instead of black and white, in 

34 South Dakota it's black and red. 

35 And, you know, we had a lot of problems here in 

36 2002. After the election of Senator Johnson which, you 

37 know, the Native American Indians never labeled Senator 

38 Johnson as the Indian senator. That was from different 

39 news media outlets throughout the United States. But we 

40 realized that once he was elected and Native Americans 

41 Indians were identified as being part of the people that 

42 elected him, that we would receive some type of backlash 

43 from the State of South Dakota. 

44 You know, I want to tell you something and I'm 

45 kind of using it as two things that really, really hurt 

46 Native American Indians are circumstances and perception. 

47 Any time laws are passed in South Dakota, it's because 

48 the circumstances are different for us and the perception 

49 that we give other people require new laws to be made. 

50 Well, every Native American Indian in the State 

51 of South Dakota did not want to have photo IDs. Now 

52 there's some that it really didn't matter or whatever. 
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1 but the basic cry from every reservation in the State of 

2 South Dakota is, "We do not want to have photo IDs." 

3 They went and sent letters and they --to the governor's 

4 office, I believe, at that time. I testified before the 

5 Senate Committees on the tribal IDs. We said that it was 

6 going to do nothing but turn away Native American voters 

7 and disenfranchise them more so than they are now. We 

8 said that it would create problems and -- but we also 

9 knew it was coming because of the 2002 election. 

10 Now the State of South Dakota basically changed 

11 that on the Help America Vote Act which doesn't require 

12 photo IDs under the Help America Vote Act because 

13 basically what happens is if you give somebody or require 

14 somebody to have an ID to vote, you're causing them to 

15 psy to vote. And so they threw in this little line at 

16 the very end of it saying, "or file an affidavit." But 

17 that filing of an affidavit was the very last line of the 

18 law in very small print, as far as I'm concerned. 

19 And so what happened was is in 2000, the June 

20 election and the special election in 2004, we had 

21 individuals putting up different signs saying you needed 

22 to have a photo ID in order to vote. These signs were 

23 posted, and they weren't uniform signs. They were 

24 different individuals that put up signs, and we presented 

25 that to the State of South Dakota when we testified on 

26 this matter. 

27 And again, in some circumstances it might have 

28 been a lack of knowledge, but in a lot of circumstances, 

29 it was to keep Native American Indians from voting. That 

30 was the sole purpose, and that's my feeling, and that's 

31 the feeling of people I've talked to throughout the 

32 reservation and the State of South Dakota. 

33 So what happened was is the special election 

34 happened. We had -- and again, we got affidavits on this 

35 and we turned it in to the State of South Dakota and I 

36 believe we turned in anywhere from 12 to 14 affidavits of 

37 Native American Indians that were refused the right to 

38 vote. And, you know, people say, "Ah, just 14?" One 

39 person not allowed to vote in this country is against 

40 everything that this Constitution and this country is 

41 based on. So finding 14 people that would fill out an 

42 affidavit and saying, "You know what, they wouldn't let 

43 me vote," I think is a major, major, issue. 

44 I will give to you letters from the 

45 Sisseton-Whapeton Sioux Tribe, a resolution from the 

46 Rosebud Sioux Tribe on the latest bill passed by the 

47 South Dakota State Legislatures, HB 1085, which basically 

48 says that -- it's going to describe how people can be -- 

49 can haul voters to the polls. And let me -- in case 

50 you're not aware of it, the only thing that Native 

51 American Indians in South Dakota fight over is who's 

52 going to be in the top ten poorest in the United States 
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1 in counties. That's the only thing that we can actually 

2 fight over. If it isn't the Oglala in first place, it's 

3 Rosebud, and if it ain't Rosebud, it's Buffalo County. 

4 In South Dakota our reservations are always in the top 

5 ten poorest counties in the whole United States. And so 

6 our people going to vote sometimes had to travel over a 

7 hundred miles to vote, and this is part of the testimony 

8 before the state. 

9 The absentee voting has really changed things 

10 so it's better for us, but you have to understand this: 

11 Every household has three to four families in it. One 

12 household, I can tell you right now, in St. Francis alone 

13 has 22 people living in one house. Of every three 

14 houses, you have one car. So what you have here is you 

15 have not only people that can't afford to buy an ID, but 

16 they can't afford to put gas in the car they don't even 

17 have to go to vote. 

18 And so what we did through different projects 

19 with Jesse and Craig and different ones back there, Tom, 

20 different advocates to try to get Native Americans to 

21 vote is we took people to the polls to vote. Well, the 

22 State of South Dakota perceived that we were being 

23 fraudulent in doing so, and they passed a bunch of laws 

24 basically saying, "Well, if you Indians are going to take 

25 people to vote, you're going to have to pay them the way 

26 we want you to pay them." 

27 So I'm going to give to you a couple of 

28 articles from the Rapid City Journal. Also the letter 

29 from the Sisseton-Whapeton Sioux Tribe and the resolution 

30 from the Rosebud Sioux Tribe opposing HB 1085 and that's 

31 basically directed at Native Americans. The person that 

32 introduced that legislation basically said that there was 

33 no wrongdoing as far as Native Americans were concerned, 

34 but we could be perceived as creating fraud or committing 

35 fraud, so therefore, we're going to pass a law in the 

36 perception that you guys are creating fraud. And it 

37 passed. 

38 And as far as -- I'll hit the provisions real 

39 quick here. Can you imagine what it would be like if we 

40 didn't have the Voting Rights Act? I mean, the State of 

41 South Dakota alone with it didn't submit 2300, that we 

42 know of, ordinances for pre-clearance. What would it be 

43 like if the government wasn't there saying, "You have to 

44 do this"? It wouldn't be 2300; it would be 23,000. This 

45 would affect every Native American, not just in South 

46 Dakota, but throughout the United States. We are less 

47 than one-tenth of 1 percent of this population, and yet, 

48 we are looked upon for every law that's possibly created. 

49 It used to be that they didn't feel that Native 

50 Americans, we existed. I think most people can look at 

51 us as a drawing from Remington where you see that one 

52 lone Indian on a hill. Well, after 2002 they looked over 
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1 that hill and they saw there was actually thousands, if 

2 not thousands and millions of us, our grandpas, our 

3 grandmas, our grandchildren, and we do exist. And once 

4 we started to be recognized as existing, the law started 

5 changing to try to keep us from voting. 

6 This act, the Voting Rights Act is detrimental 

7 if it is not put back into law. We have so far used the 

8 pre-clearance. We have used the people coming here. We 

9 have used the language barriers. We've used everything 

10 that's in this, and it is very inportant to give our 

11 people, again who's less than 1 percent. If we don't 

12 have it, we're not going to vote, and you are going to 

13 lose a part of - - a part of that actually as the founding 

14 of this country. Thank you. 

15 COMMISSIONER MEEKS: Thank you. Thank you. 

16 Jennifer? 

17 MS. RING: Yes. 

18 MR. SEMANS: And that time really goes fast. 

19 MS. RING: Thank you. I have a question for 

20 Mr. Dillon and Mr. Clausen. You're both members of the 

21 LaCreek District Civil Rights Committee. One of the 

22 things that I wish you would -- well, first of all. I'll 

23 ask you a very brief question. In your opinion, do most 

24 Indian voters vote based on party or based on their 

25 perception of whether the candidate will be responsive to 

26 Indian issues? 

27 MR. CLAUSEN: I believe traditionally, and I'm 

28 one of them, my mother years ago worked at voter 

29 registration trying to mobilize the vote years ago, and 

30 so my mother registered me as a Democrat. I didn't know 

31 the difference. And then whenever they caught me and 

32 made me go vote, I went and voted or whatnot. I always 

33 tried to, you know, think that, you know, my mother 

34 probably had some insight that I didn't, but the problem 

35 is, like in Indian Country, when you're out there working 

36 day after day trying to get people to register to vote, 

37 and then they want to know why, then you've got to go 

38 into a voter education. This is, you know, kind of what 

39 the different parties represent or whatnot and giving 

40 them examples and whatnot and stuff like that. 

41 So, you know, like a lot of the people I talked 

42 to didn't have really an idea. They -- a lot of people 

43 wanted to go and register as an Independent or whatnot, 

44 and then you tell them, "Well, then you can't participate 

45 in the primary if you register that way." They didn't 

46 under -- but they didn't want a Republican and they 

47 didn't want a Democrat, either one. To them, almost all 

48 the politicians were bad or whatnot, and that's just due 

49 to -- when you ain't got a loaf of bread in your 

50 cupboard, what difference does it matter which politician 

51 is sitting in Washington, D.C.? None of them are helping 

52 you get that loaf of bread there, and that's gone on for 
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1 decades . 

2 So the way I've seen it, most of the time you 

3 got to do a lot of voter education to start with, just to 

4 teach them, you know, if you want to look at maybe lower 

5 taxes like the big Republican sales pitch, lower taxes, 

6 less government, maybe that's the way you want to vote. 

7 If you want to look at more social aid and stuff, more 

8 help with our federal programs here on the reservation, 

9 maybe you want to look at the Democratic party and just 

10 little things like that. 

11 But a lot of the people just don't know, you 

12 know. They've never -- and, you know, like, you know 

13 some of our stats down in Bennett County. We were -- 

14 we're 66 percent of that county, but yet we was only 

15 about 15 percent of our whole population registered to 

16 vote. We went to work back in 2000 and started on that 

17 and started registering voters clear for the 2002 

18 election. I mean, we worked on it over a year in 

19 advance, and so when it finally come time to go to the 

20 polls, we were well registered to vote, and all of a 

21 sudden, we shot from, like, 180 voters or so in that 

22 county, Native American voters in that county to over 800 

23 which kind of alarms people, you know, when you're 

24 starting to do four, five, 600 percent voter increase in 

25 one election cycle in 2000 and 2002. 

26 And with that, you know, we've gotten national 

27 coverage and all kinds of different things happen because 

28 of that. We ousted in one -> in a primary election we 

29 ousted a mayor, three county commissioners was the top 

30 vote-getters for the sheriff and all kinds of different 

31 things all just at one time and we just set all different 

32 kinds of alarms and stuff off down in Bennett County. 

33 And then we got all the other stuff going on. 

34 But back to your question, Jennifer. I think a 

35 lot of times that our Indian people -- and I've said this 

36 myself and I've heard this one more than anything, "I'm 

37 Oglala first, and then I'll worry about being a Democrat 

38 or Republican depending on the situation when that comes 

39 to us , " 

40 MS. RING: Okay. That was a bit of a lead-in 

41 to -- I would love for you to tell this panel what 

42 happened in that first election with the Democratic 

43 primary and the Democratic District Chair of Bennett 

44 County. I think that's an inportant story for this panel 

45 to hear. 

46 MR. DILLON: What happened in the primary 

47 election was that two incumbents, Democratic candidates, 

48 were unseated, and the Democratic chair at that time, 

49 Gary Nelson from Martin, actively went out and recruited 

50 individuals to get on the --as Independents to run 

51 against the Democratic candidates that had won the 

52 primary election. 
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1 MS. RING: And what race were the primary 

2 victors? 

3 MR. DILLON: They were -- who were they, is 

4 that what your question is? 

5 MS. RING: What race? 

6 MR. DILLON: It was in the county commission 

7 race. 

8 MS. RING: No, no, what racial group? 

9 MR. DILLON: Native Americans. 

10 MS. RING: And the people he recruited to run 

11 against them were what race? 

12 MR. DILLON: They were Caucasians, whites. 

13 MS. RING; Thank you. 

14 MR. DILLON: And it's well-documented and -- 

15 that this did happen so we're not just making this up as 

16 we go. 

17 MS. RING: Let's be clear. The Democratic 

18 District Chair recruited Independents to run against the 

19 Democratic nominees for the offices, correct? 

20 MR. DILLON: Yes. 

21 MR. CLAUSEN: Jennifer, in that June primary, 

22 we had six candidates for three positions. 

23 COMMISSIONER ROGERS: They want you to pull the 

24 mic a little closer. 

25 MR. CLAUSEN: Excuse me. We had six candidates 

26 for three county commissioner seats. All six candidates 

27 were Democrats, but three of the candidates were Indian, 

28 three were white. In the primary, we just blew them 

29 away. They came out of the primary without a candidate 

30 for a county commissioner, and so after the primary, then 

31 you can go back and -- and pull a ballot as an 

32 Independent for the general election. So Gary Nelson, 

33 the county chair, went out and recruited more candidates 

34 to come back against us in the second go-round, and 

35 actually any other time, if it would have been any other 

36 kind of situation, our candidates that made it through 

37 the primary should have just already went on to the 

38 general election unopposed. 

39 COMMISSIONER ROGERS: Thank you. Forgive me, 

40 Madam Chairman. The one thought that's going through my 

41 mind consistently as I'm listening to you all on this 

42 particular panel -- and first of all, I'd like to 

43 compliment you as a panel and individually just in terms 

44 of your testimony. I've just found it to be compelling 

45 in many respects to hear your individual stories about 

46 the circumstances related to voting here. 

47 I was struck also, Mr. Clausen and 

48 Mr. Dillon -- Mr. Dillon and Mr. Clausen. I'm sorry, I 

49 crossed the two of you. Forgive me. Mr. Dillon, you had 

50 mentioned a particular circumstance where you said 

51 essentially life for you growing up was a little 

52 different in that you sort of accepted things, and then 
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1 over the course of times, things essentially changed for 

2 you here where you really gained an activist instinct and 

3 role as it related to Indian people here in this state. 

4 I'm just curious overall, based upon the 

5 entirety of your testimony as a panel, how does this 

6 translate with respect to young people, and in 

7 particular, among children in particular? As they become 

8 of voting age, do you see the same level -- I know this 

9 may not be directly related, but I just wanted to ask the 

10 question. Do you see a level of activism among your 

11 children or other young people in the community overall, 

12 or is there generally a level of apathy among young 

13 people in the Native American community overall here in 

14 South Dakota? 

15 MR. DILLON: I think that with what's happened 

16 in the past and the changes that have taken place, I 

17 think our younger people now are going to get out, and 

18 there's an awakening that it's okay to be an Indian. 

19 It's okay to vote. You know, we stress this. Every 

20 place I go and talk to, I stress the importance of 

21 voting. I think that the Indian people out there are -- 

22 it's an awakening, and I think our youth, and we've had 

23 --we had our last tribal election and we actually had 

24 18 -year-olds who had set up panel discussions and stuff 

25 and wanted to talk to the candidates at the tribal level. 

26 COMMISSIONER ROGERS: Yes. 

27 MR. DILLON: And to me, that is the most 

28 powerful thing that's happened in a long time is that 

29 these young people are taking an active role in politics. 

30 And I think and I hope that it's going to spread, you 

31 know; that they're going to stay active, and they're 

32 going to want to have a voice in government, both state, 

33 tribal, and federal government. 

34 COMMISSIONER ROGERS: Let me ask another 

35 question, if I can. In terms of its implications to the 

36 Voting Rights Act, you all seem to be supportive of 

37 expanding -- excuse me, supportive of reauthorization of 

38 the Act, in and of itself. And we've heard testimony 

39 that indicates essentially if you do not pass this Act, 

40 then you have retrogression that you think largely 

41 occurs. I'm curious about your perspective if this is 

42 passed, we do reauthorize, Congress reauthorizes, the 

43 Supreme Court approves, the Act is reauthorized for 

44 another 25 years. 

45 Twenty-five years from now when we come back to 

46 South Dakota, just 25 years from now, what will happen as 

47 a result of passage, indeed reauthorization of the Act? 

48 Will we be talking about these same problems? And I 

49 mention that in particular in light of your testimony. 

50 You've said, Mr. Dillon, that you felt that things were 

51 foggy at best. Ms. Enright, you testified essentially 

52 that the circumstances -- you're fine with compliance 
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1 with the Act, you're fine with complying with the various 

2 provisions, you believe that it's helpful in terms of the 

3 individuals that come into -- in the process of voting? 

4 MS. ENRIGHT: I'm not really sure that I'll be 

5 able to comply with the interpreter part of it very 

6 easily. I'm having more and more problems with that as 

7 these elderly people pass away. 

8 COMMISSIONER ROGERS: Yes. 

9 MS. ENRIGHT: But on the other hand, I think 

10 first of all, the people that grow up anywhere on the 

11 reservation or in South Dakota are going to schools that 

12 are predominantly English-speaking, so I think you're 

13 going to see -- unless something changes with the way 

14 they preserve the Dakota language, you'll see less and 

15 less need for an interpreter. I can't see it going any 

16 other way. 

17 COMMISSIONER ROGERS: So in 25 years, less need 

18 for interpreters? 

19 MS. ENRIGHT: I would think so. 

20 COMMISSIONER ROGERS: So the provisions of 

21 203 -- 

22 MS. ENRIGHT: I would think there would be. I 

23 was particularly disturbed by their idea that the elderly 

24 started at age 40. So really I think people -- people 

25 that I think of as elderly Dakota speakers, I'm thinking 

26 of age 75 on up would be my perception of the elderly 

27 speakers who that was -- that is some of the people that 

28 work for me are in that age group, and I don't see much 

29 -- not many people come to me and request assistance that 

30 are younger than that so -- and maybe they just don't 

31 come to me. You know, that's possible. 

32 COMMISSIONER ROGERS: Okay. And in terms of 

33 that -- and forgive me, I don't want to belabor this at 

34 all. I really don't want to, but we hear so much 

35 testimony as it relates to what happens if we don't do 

36 it, but I'm absolutely curious about what you say happens 

37 if reauthorization does happen? The end goal of this 

38 legislation, and it was described by Madam Chairwoman in 

39 particular as the most successful piece of legislation in 

40 civil rights, meaning that we have come from somewhere. 

41 We're not quite where we were. We're not at the place we 

42 were back in '65 when this Act was passed. Things are -- 

43 have progressed, to some extent, and what will happen as 

44 a result of the reauthorization? 

45 MR. DIDDON: I've got a comment. You know, we 

46 never had interpreters at our polls until 2002. So see, 

47 my fogginess is is this is just hitting home on the Pine 

48 Ridge Reservation, in my opinion. You know, we've never 

49 had interpreters. We've never had any -- until 2002 

50 people didn't care if the Indians got out and voted at 

51 all. I'm being totally honest with you. And I think 

52 anybody that's been active in voting registration and 
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1 Stuff prior to 2002, it was hit and miss. If you voted, 

2 fine. If you didn't, fine. The state wasn't in 

3 compliance with this at all, and it's as a result of the 

4 2002 election when the Indians showed up and voted that 

5 it's finally taking place that it's going to be a part of 

6 the election process from that point on. Am I right, 

7 O.J.? 

8 MR. SEMANS : Yep, yep. Well, and one other 

9 thing, too, is somewhere along the line, and I think 

10 earlier they talked about it as far as -- 

11 COMMISSIONER MEEKS: Please use the microphone. 

12 MR. SEMANS: -- including additional laws or 

13 strengthening the law itself. Somewhere in there is -- 

14 Native American people are a different ethnic group. We 

15 are treaty -- most of us are treaty tribes where we 

16 signed treaties with the United States. 

17 And I guess what I'm getting at is that under 

18 the pre-clearance, I know my tribe and other tribes have 

19 submitted to the Justice Department their opposing of a 

20 state regulation or a state law and basically is not even 

21 given the time of day. And I think somewhere in there 

22 that the tribes within the State of South Dakota or other 

23 places need to be given some type of consideration when 

24 they are opposing a law passed by the state. And I don't 

25 know if that can be in there or not, but something where 

26 the minority issues that they feel are going to affect 

27 them can actually be addressed and heard. 

28 And, Jennifer, I'm not sure if that's actually 

29 going in place now because I know on this photo ID deal, 

30 we opposed -- our tribe opposed it. Pine Ridge opposed 

31 it, and we have to produce IDs. And so basically that 

32 tells me that the input by my tribe and by the Pine Ridge 

33 Tribe didn't matter; it was the state. And although 

34 pre-clearance can get through there and it doesn't, you 

35 know, keep it from going to court, we can't afford it. 

36 We cannot afford to fight the State of South Dakota. We 

37 as tribes, Indians, our Indian tribes cannot afford to 

38 fight the State of South Dakota over every law. 

39 COMMISSIONER ROGERS: Sure. 

40 MR, SEMANS: I mean, we just can't afford it, 

41 and so we need somewhere where it's recognized. Sorry. 

42 COMMISSIONER ROGERS: That makes sense, but if 

43 I can follow it up, I wanted to ask you this: Why are 

44 you not saying in response to that question --as 

45 directly as I can state it, why are you not saying, 

46 "Twenty-five years from now, we'll have expanded 

47 opportunities in terms of Native Americans voting in this 

48 state. You're going to see an increase in terms of 

49 participation of people showing up to the polls. You're 

50 going to see a dramatic increase in the number of people 

51 who will serve as everything from county commissioners 

52 here in this state to people elected to the legislature 
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1 to people elected to the Senate of this state and perhaps 

2 on to statewide offices or federal offices." 

3 Why aren't you saying at the end of the day -- 

4 and maybe forgive me for asking it this way, but why are 

5 you not saying at the end of the day that as a result of 

6 this legislation, a series of things happened which are 

7 its goals, its goals being expanded opportunity, full 

8 presence, full participation in the culture, a reduction 

9 in terms of discrimination, full access to opportunity to 

10 vote for either Indian people or non-Indian people? Why 

11 aren't those things expressed by you, because I 

12 understand clearly what you're saying when bad things 

13 happen that we don't like. These incidents are being 

14 done to us. It shouldn't happen this way, but to the 

15 extent that reauthorization happens, then you're happy. 

16 You're excited. We got what we wanted. What's the end 

17 result of that? 

18 MR. SEMANS : I apologize because I didn't 

19 answer the question right, and you're 100 percent right, 

20 and we can show you from 2002 to 2005 with this Voting 

21 Rights Act that we have increased voter turnout on Indian 

22 reservations by 133 percent; unheard of in Indian 

23 Country. And it's because of this law, and this law, 

24 like Craig said, we're not going back 25 years. We're 

25 going back to 2002. We're going back three years. Look 

26 at the progress under this -- the Voting Rights Act that 

27 we have made in three years. I dare you to give us 25. 

28 We may have this country back. 

29 MR. CLAUSEN: Mr. Rogers, I had one comment to 

30 kind of add to O.J.'s, but he about hit the nail on the 

31 head there. This is a new process for our people. Ten 

32 years ago we were such a low percent at the polls, nobody 

33 even cared, you know, and nobody ever said nothing. But 

34 when you have issues, you want to address them issues, 

35 and you go to elected officials, but you're not voters. 

36 I did that. I went to the mayor of Martin, South Dakota 

37 and I told him our concerns. He said, "Well, bring me a 

38 petition of registered voters." It wasn't just -- I 

39 couldn't go out and get 500 signatures. I had to go out 

40 and register people, then get them to sign the petition, 

41 then go back to him. So we was forced in to have to 

42 doing something at that time. And then you go out and 

43 you start, "Are you registered to vote? Could you sign 

44 this petition?" And you're getting one out of every 10 

45 or 15 people you talk to. 

46 So then you go get a bunch of voter 

47 registration cards, then you get them to register to 

48 vote, then you get them to sign the petition. But again, 

49 that was the time we was fed lip service, too. And so 

50 after we got the petition, they still didn't do nothing. 

51 So then the next election come along and we ousted him. 

52 We got rid of him as a mayor with our voter registration 
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1 efforts and stuff. 

2 But it's a learning process and with this short 

3 period of time -- and then when -- just about the time we 

4 think we're going to take a step forward, then a bunch of 

5 new legislation is passed in the state with the photo 

6 IDs, and to me, the early elections was really a bad deal 

7 because what happens out on our reservation is they pick 

8 and choose days. They'll come to Kyle from 10 in the 

9 morning until 2 that day, and it'll change from one week 

10 to the next. One week it's Tuesday and Wednesday. The 

11 next week it's Thursday and Friday. And so you can't 

12 really plan and schedule around that and try to get 

13 advertisement out and say, "People come out and try this" 

14 or whatever. 

15 Now if you're back over in Martin where the 

16 courthouse is open from 8 to 5 every day, early elections 

17 work. Then you can go gather up people and try to get 

18 them up to early vote and stuff. Out in Kyle or over at 

19 Manderson or Porcupine or across the reservation, it 

20 don't work for us, and so I believe the early voting was 

21 another attempt at countering our Indian vote here in the 

22 state. So that's just my belief, but I know a lot of 

23 other people that agree with that on the Pine Ridge 

24 Reservation, anyway. 

25 MS. ENRIGHT: May I speak about that? 

26 COMMISSIONER MEEKS: I would actually like to 

27 go on with some other questions and get through this 

28 because we're running behind. Sorry. 

29 MS. ENRIGHT: In that case, if there's not 

30 going to be anything further from me, am I -- 

31 COMMISSIONER MEEKS: Well, actually I do have 

32 one question for you, but -- 

33 MR. NELSON: As do I . 

34 MS. ENRIGHT: Yes. Okay. 

35 MR. NELSON: If I might, Adele, if I understood 

36 correctly, you've got nine precincts where you've got 

37 interpreter services available, correct? 

38 MS. ENRIGHT: Yeah, that's right. 

39 MR. NELSON: How many voters did those 

40 interpreters assist in 2004? 

41 MS. ENRIGHT: To my knowledge, it was minimal. 

42 I don't know. I don't have a list. They don't keep a 

43 list of who they assist. I assume that's probably a 

44 privacy issue anyway, but it's minimal. 

45 MR. NELSON: Thank you. The other question, 

46 you mentioned that when you were putting the ads on radio 

47 in Lakota, you had some Native Americans that thought it 

48 was good and some that thought it wasn't good. Why would 

49 any think it wasn't good? 

50 MS. ENRIGHT: Well, they thought it was 

51 unnecessary for -- you know, they didn't feel it was 

52 needed. They felt that KLND had had me come up there, 



718 


76 


1 and we had done several discussions. We did a discussion 

2 of over an hour of issues in English, and we have had -- 

3 we had had several open meetings with tribal members and 

4 myself and anyone who was interested in coming, and they 

5 didn't feel it was needed. I don't really -- you know, I 

6 don't really understand all the ramifications why they 

7 didn't think it was necessary, but -- 

8 MR. NELSON: Okay. Thank you. Mr. Clausen, 

9 one question: Did I understand you correctly that you 

10 feel that the ability to vote early absentee without 

11 giving a reason is not positive for Native Americans? 

12 MR. CLAUSEN: Yeah, because over on the 

13 reservation, it isn't handy enough for our Indian people 

14 to do it. Now in Shannon County, the bulk of the Pine 

15 Ridge Reservation, our reservation, the county seat is 

16 clear back in Hot Springs. 

17 MR. NELSON: Right. 

18 MR. CLAUSEN: From where I live at now in Kyle, 

19 South Dakota, it's over a hundred miles to go early vote, 

20 except for the days that they come out to Kyle and set up 

21 out there. And back in 2004, that changed days. You 

22 know, the first day they was -- I think it started off 

23 they went to Pine Ridge Monday and Tuesday, then they 

24 came to Kyle Thursday -- Wednesday and Thursday or 

25 something like that, or Pine Ridge Monday, Tuesday, 

26 Wednesday and Kyle Thursday and Friday. And then 

27 something happened to their schedule so a week later or 

28 two weeks later it changed and they flip-flopped that 

2 9 around . 

30 And then also it was from 10 in the morning, 

31 because they had a long ways to drive from Hot Springs 

32 down to Kyle, it was from 10 in the morning till 2 in the 

33 afternoon and then they leave. And so it ain't the same 

34 level playing field for the non-Indians sitting there as 

35 what it was for the Indians. 

36 Now like over in Bennett County, though, you 

37 could go into Martin and vote, okay, but if you lived in 

38 Allen or a community in Bennett County, you had to drive 

39 to Martin and vote so it wasn't convenient for our Indian 

40 people. Now Allen's 90 percent Indian population. 

41 Martin's about split. So one of our big voting precincts 

42 coming in from Allen to early vote didn't happen. We got 

43 buses. We went out and tried to haul them in and get 

44 them to early vote and did all kinds of stuff, paid 

45 people to -- knocked on doors and make people -- tell 

46 them how important it was to try to get a jump start, to 

47 try to come in there with three or 400 votes before 

48 election day. You know, we tried all kinds of stuff, but 

49 it just didn't work. It was too hard. It was too much 

50 of an inconvenience to give up three or four hours of 

51 your time to go in to early vote. You take a bus out, 

52 you load 20 people on it or whatever. You finally get 



719 


77 


1 them loaded up, head into Martin, they all go in and 

2 vote, then they come out, then you take them back. So I 

3 think it's a hardship against us Indians. 

4 Now for the non-Indians over in Bennett County, 

5 it's a convenience, and me and Craig both early voted. 

6 We went up and did it together to make sure the system 

7 works or whatnot. We walked in and we had no problem. 

8 And I think Craig even made them let him do the affidavit 

9 deal. "I don't have an ID.” He does, but he made them 

10 do it just to make sure that was going through, too. 

11 MR. DILLON: Tested the system. 

12 MR. NELSON: Thank you. Just one last 

13 question. Mr. Semans, would you share that 

14 characterization or do you have a different view on that? 

15 MR. SEMANS: Well, I can understand what 

16 Jesse's saying, and first of all, we were responsible for 

17 getting the satellite voting stations in Pine Ridge and 

18 in Kyle. We paid the county commissioners for the 

19 auditors to be in those places. Unfortunately, we 

20 weren't --we didn't have the money to put them in both 

21 places, one in Kyle and one in Pine Ridge. I would have 

22 liked to see satellite clinics in Allen, in Kyle, and in 

23 Pine Ridge, but we couldn't afford to have auditors at 

24 that time. 

25 Absentee voting turned voting around in Indian 

26 Country. In Todd County I think 46 percent -- I could be 

27 wrong -- of our people voted before election day. And 

28 one of the things that I see is the fact that, you know, 

29 when you live on an Indian reservation, you don't know 

30 one day from the next what is going to happen, and so on 

31 election day, which by the way when the election falls on 

32 either the 2nd or the 4th, we're talking social service 

33 days where people are going to get their groceries, 

34 people are going to be hiring people to pay their bills 

35 because that's the only time they get it in 30 days, so 

36 they're not going to vote, and early voting enabled them 

37 to take care of voting prior to any social service day 

38 where they got their one month time to get their 

39 groceries and pay their rent and leave. So in a sense, I 

40 disagree, but I understand what he's saying. There 

41 wasn't enough people there to make it really work there. 

42 MR. CLAUSEN: You know, and he mentioned Kyle 

43 and Pine Ridge, but we also got Porcupine, Batesland, 

44 Manderson, Wounded Knee, Oglala, Red Shirt, Cuny Table, 

45 all brother communities across -- Potato Creek, Wanblee, 

46 all brother communities across the Pine Ridge 

47 Reservation. And so, you know, it don't help the people 

48 over in Wanblee or wherever else, Manderson or wherever 

49 they put an early voting poll in Kyle when you still -- 

50 for somebody to get over to Kyle is still a long ways 

51 away for them. 

52 MR. SEMANS: I agree. 
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1 MR. CLAUSEN: And if it was fair and right, 

2 made it so it was convenient for all of our people, then 

3 it -- and maybe at a future point, that could happen. 

4 That's a deal to work for, a goal to look at and stuff. 

5 COMMISSIONER MEEKS: Well, I want to thank this 

6 panel. I actually am going to not ask my questions in 

7 the interest of time because the last panel is -- we need 

8 to take a real short break, and then get the other panel 

9 up here . 

10 MR. DILLON: Can I say one thing? 

11 COMMISSIONER MEEKS: Yes, Mr. Dillon, you may, 

12 one short statement. 

13 MR. DILLON: Yes. You know how I believe my 

14 future -- that fog could go away is if we leave the 

15 Voting Rights Act as it is and that we can expand upon it 

16 in Indian Country because my beliefs are is when 

17 something's working good in Indian Country, it gets 

18 changed, you know, and it's my hope and dream that we'll 

19 leave it the way it is and hopefully the next 25 years, 

20 and then you can come back and we'll discuss how it 

21 improved Indian Country. Thank you. 

22 MR. SEMANS: Thank you. 

23 COMMISSIONER MEEKS; Thank you very much. 

24 (A recess was taken from 3:49 to 3:57.) 

25 MR. KATUS: I'm Tom Katus . I'm a second 

26 generation settler on Standing Rock, noted activist, and 

27 sometimes folks in Rapid City don't want to note me at 

28 all. I was going to talk to some of the demographics 

29 that Mr. Rogers asked about. I'll try to do that 

30 quickly, the voting trends going back a full century 

31 here. Native Americans have always been engaged at a 

32 much greater level than most white folks think even now. 

33 I'd like to talk a little bit about the 

34 Contract with Native America. The Native Americans 

35 themselves developed an issues forum, nonpartisan, to 

36 keep elected officials and candidates honest. 

37 And then finally I'd like to talk about the 

38 HAVA Project because we've had some real successes in 

39 this region, but we really need some help from South 

40 Dakota yet, Chris. 

41 I was born and raised on the Standing Rock 

42 Sioux Reservation from a settler family. My father was 

43 actually the campaign manager for a young man by the name 

44 of Lloyd McLaughlin in 1932. While he happened to be the 

45 only college graduate, homegrown in Corson County first, 

46 he also happened to be an enrolled member of the Standing 

47 Rock Sioux Tribe. 

48 He was elected to county register of deeds in 

49 at that time about a 90 percent white electorate because 

50 Native Americans had only become citizens in '24, but 

51 there hadn't been an established voting record, but 

52 because of the Roosevelt landslide in part, he won 
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1 handily with the poor settler villages to the west, 

2 Morristown, McIntosh, etc., and the Native villages to 

3 the east. Little Eagle, Kenel, etc. 

4 We were up against the more established 

5 "Rooshans," they're called affectionately, the German 

6 Russians, the settler farmers, who were rock grip 

7 Republican and normally controlled the county. This was 

8 also the county of E.Y. Berry who later became a 

9 Congressman. 

10 In any case, while he won in 1932, made my 

11 campaign manager father his deputy, got tired of white 

12 man's politics, resigned. My father came in on his own 

13 right, got reelected with the same constituency. The 

14 poor white eastern European settler communities and the 

15 Native American communities. And then E.Y. Berry comes 

16 to him and said, ”Hey, you're a young man on the go, but 

17 you're in the wrong party, and you ought to be a Mason.” 

18 Well, my dad was a Wisconsin Synod Lutheran. My mother 

19 was -- 

20 COMMISSIONER MEEKS: Tom, I hate to interrupt, 

21 but is this going to get to your point? 

22 MR. KATUS: Well, it may not. In any case, 

23 long and short of it, he was defeated by three votes. 

24 E.Y. Berry bought off Little Eagle Village with 

25 half-pints; that's how it was done in the 1930s. And as 

26 we grew up as kids, there were good Indians, bad Indians, 

27 good white folks, bad white folks. Then there was those 

28 darn Little Eagle Indians and that SOB E.Y. Berry. So 

29 that's just the background, but I've been involved my 

30 entire life. 

31 Demographically, O.J. was right. When you come 

32 back in 25 years, this is likely to be a near Native 

33 state. I track demographics. The pace is very rapid. 

34 The population has doubled. The Indian population in all 

35 three states in the last 30 years, the percentages have 

36 doubled. Any decent demographer, if they're following 

37 the trends, will indicate that South Dakota probably will 

38 be majority Native Americans, not in 25 years, but in 

39 about 50. So clearly things are changing very rapidly. 

40 I give a presentation called "The Browning of America 

41 with the Reddening of the Northern Plains.” It's 

42 happening very, very rapidly, and we're just starting to 

43 see the tip of the iceberg. 

44 Voting-wise, Native Americans have always been 

45 engaged in local politics here. It's kind of a myth that 

46 it's only been since 2000. In my own lifetime, you go 

47 back to '72, they were the swing vote for Jim Abourezk, 

48 for McGovern, for Daschle, for Johnson, and even the 

49 occasional decent Republican. They were solidly behind 

50 George Mickelson because George Mickelson was a decent 

51 guy and reached out. So the Native vote has been a 

52 continuous growth pattern and yes, it's spiked in the 
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1 last couple of years, but it's been there a long, long 

2 time. 

3 Way back in '78 was the largest voter 

4 registration drive in the history of the state. For the 

5 first and only time, the state became a majority 

6 Democratic party, and that was the result of the 

7 Democrats working, but especially the nonpartisan Native 

8 groups working, not in coordination, you can't do that, 

9 but working the same constituencies. 15,000 people were 

10 registered statewide; 10,000 of those were Native 

11 Americans. So that was way back in '78 and that was the 

12 biggest best ever. 

13 The gap now is 40,000 between Republicans and 

14 Democrats, so if Mr. Rogers were here, the only way a 

15 Democrat gets elected in this state, those of us who know 

16 it, is by the skin of your teeth, and then with 

17 incumbency sometimes. Thus, a Johnson, thus a Daschle, 

18 thus a McGovern, thus an Abourezk. But clearly this is 

19 Republican country and is likely to be in the foreseeable 

20 future, except for Native Americans, and this is where 

21 demographics could change dramatically. 

22 Already there's been a number of Native 

23 American elected officials. Ben Riffel was a Congressman 

24 for ten years. Republican. Ron Volesky's been Democrat, 

25 Republican, elected sometimes, not elected, has already 

26 declared for governor this next time around, Native 

27 American. So Native Americans are coming into their own, 

28 and they're coming quickly. 

29 We have worked, the Rural Ethnic Institute, for 

30 20 years in nonpartisan voter registration. I am a 

31 Democrat. I used to be a real active Democrat, but got 

32 very turned off with the party because the party would 

33 always promise, especially during election time, and then 

34 for the most part, not deliver. Now that has changed in 

35 more recent years, especially as the vote's been 

36 building. So you find Tim Johnson, a very good supporter 

37 of Native American issues. John Thune, who never even 

38 visited the reservations in that race in 2002, made 29 

39 appearances this time around; cut his losses. 

40 Nonetheless, Daschle got 4000 more votes statewide in 

41 Indian Country than Johnson did two years ago. So it was 

42 the white reaction, especially in Minnehaha and here, 

43 that put John Thune in. 

44 So you're getting increasingly a polarized 

45 electorate. Whites tend to be conservative Republican, 

46 Natives overwhelmingly Democrat, probably even more so 

47 than blacks historically, and it's going to continue. 

48 But the dynamic is that the Native population is growing 

49 very, very rapidly. So those Democrats, whether they're 

50 white or Indian, the only future they're going to have in 

51 the state is if, in the future, they're working closely 

52 with the Native candidates. 
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1 Our nonpartisan effort is a regional one, 

2 Northern Plains Tribal Voter Education Project. It's 

3 been going for ten years. We've worked for 20 years in 

4 nonpartisan efforts. So we get to see what happens in 

5 Montana, get to see what happens in North Dakota, get to 

6 see what happens here because we've always worked in 

7 those states simultaneously. 

8 And believe you me, I was born just barely in 

9 South Dakota in Corson County on Standing Rock. Bismarck 

10 was my big town, and I always say when I'm in North 

11 Dakota, I quite prefer the weather, the physical weather 

12 of the Black Hills, but I quite prefer the political 

13 climate of North Dakota because it's a much more 

14 progressive state. 

15 And we have in this room today -- she's 

16 probably a little embarrassed -- but Danette Odenbach is 

17 the HAVA coordinator for North Dakota. And I'll bet you 

18 she's probably the top HAVA coordinator in the entire 

19 United States. She put together an education program 

20 that enabled Native Americans to receive $53,000 to 

21 educate their own people, go out into the reservations 

22 and, I believe, spent a total of about 200,000. 

23 Underserved other groups also received this support. In 

24 Montana, the same cfuantity was spent, but done 

25 differently. They gave small grants here in South 

26 Dakota. We did nothing, but we did get a national HAVA 

27 college grant. 

28 You saw Laurette Fourier earlier. Laurette was 

29 one of the people that was trained as a poll watcher. We 

30 had 77 people that we were able to train and place in a 

31 month's time because that program wasn't even signed off 

32 till the 1st of October. Adele Enright who you saw was 

33 our star auditor. She was just wonderful. And for the 

34 most part, the county auditors in all three states were 

35 very responsive to having someone help them identify and 

36 bring into the polling places Native Americans so that no 

37 longer did folks have to deal with just the little old 

38 ladies in blue hair, I call them. 

39 And I've covered a lot, probably wasted too 

40 much time. One final thing, I'm always on the 

41 reservations during election day. I was on Pine Ridge in 

42 a number of precincts, and in a Porcupine precinct, you 

43 had tribal elections going simultaneously with federal 

44 elections to align and get better turnout, but we had two 

45 separate polling places, one for tribal elections three 

46 blocks away, one for state and federal. Not 

47 surprisingly, you had a great deal of dropoff between the 

48 tribal election polling place and the state and federal, 

49 and I sure hope in the future, we can align those. 

50 That's just absolutely crazy. It just defeats the whole 

51 purpose of trying to align elections. 

52 And, Chris, I sure hope that we can get some 
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1 HAVA funding educationally for all our people in South 

2 Dakota, not just Native Americans. But listen, if North 

3 Dakota can lay out 200,000 and Montana can lay out 

4 200,000 for underserved groups, it's about time South 

5 Dakota did the same. Thank you. 

6 COMMISSIONER MEEKS: Thank you. I will let -- 

7 MR. KATUS : I've also got a lot of research 

8 material to leave with you, but you'll read about the 

9 demographics, Mr. Rogers. It's all there. 

10 COMMISSIONER MEEKS: I actually did not catch 

11 your name and so if you want to introduce yourself. 

12 MS. BLUE ARM: Brenda Blue Arm. 

13 COMMISSIONER MEEKS: Brenda Blue Arm, okay, 

14 from Cheyenne River. Okay. 

15 MS. BLUE ARM: Yes, I'm Brenda Blue Arm from 

16 the Cheyenne River Reservation, and I've been working 

17 with the tribe. I've been Tom Van Norman's campaign 

18 manager, and I've gone door-to-door on the reservation. 

19 And I'm sorry, I have to apologize, but I need to say 

20 something in Lakota. (Speaking in Native language.) 

2 1 Thank you . 

22 And I went door-to-door and I speak Lakota, so 

23 I explained everything I could to whomever I'd find and 

24 gave information out explaining about Democrat and 

25 Republican and the difference of how they could go and 

26 vote for the Republican or the Democrat, but I told them 

27 it was a choice and -- which was very hard to do, but I 

28 had to let them know that they have a choice. And a lot 

29 of them were confused because they've never had to vote 

30 before. And I told them, I said, "You don't have to vote 

31 now, but I think you should, and that's my opinion, but I 

32 think it's very important that you do vote." 

33 And I explained a lot of things to them and 

34 they were questioning why they were so in the dark all 

35 the time. Nothing was ever brought to their homes. So I 

36 would explain to them, you know, because the power was 

37 held by Republicans in the state legislation. And I'm a 

38 lobbyist, too, for the Cheyenne River Sioux Tribe, and I 

39 explained to them that nothing was ever passed down to 

40 the reservation and nothing was ever explained because we 

41 never did have an office. And the county -- my 

42 understanding is the county has this responsibility, and 

43 they never did. They never went out to the districts and 

44 explained things because we do have district meetings. 

45 Nothing was ever explained. 

46 And when I first walked in to county, I ran 

47 into Adele and I said, "Can I have this?" or "Do you 

48 think I could get a copy of this stuff?" And I just had 

49 to tell her that I'm here. I'm here to stay. I'll be 

50 back. We need to work together. 

51 And so a lot of things were so negative when I 

52 first started working in that area because even our 



725 


83 


1 enrolled members, some of them have been brought up to be 

2 prejudiced against their own culture, their own 

3 nationality, you know. And so this is where the -- I 

4 think the Republicans come in because they taught. Most 

5 of them were the teachers in the schools, and so I think 

6 a lot of this came about. 

7 But when I started canpaigning for Tom Van 

8 Norman, I would go back every week and say, "Well, this 

9 happened. This happened." And he would say, "Okay. 

10 Okay. Well, see if you can get more information with 

11 Adele." So I'd go back and visit with Adele, and it was 

12 really hard; it was so hard. And then I went before 

13 legislation, and I told legislation, I said, "You know 

14 what," I said, "this is as high as you go. This is the 

15 highest you go," I said, "and you've kept us people in 

16 the dark. Why?" you know. 

17 And the prejudice is still going on here in the 

18 State of South Dakota, and I said, "That really makes me 

19 unhappy," I said, "but I live in it so I'm more or less 

20 used to it, you know, but I recognize it, I pick up on it 

21 so much more." 

22 But we are trying to start an office on 

23 Cheyenne River, an ongoing office. It's going to be 

24 called the Voter Rights Commission, and we're trying to 

25 find monies within our own group there. And I go way out 

26 to the districts so I'm even asking for a car, you know, 

27 but -- and equipment, but they -- they're working with 

28 me. They are -- they're trying to find something, even 

29 an office space so that we can have an ongoing office 

30 because we want to keep track of all of our votings that 

31 go on on the reservation, like the school board and the 

32 county commissions and all of that, and we've been having 

33 meetings to try to put our own people into county 

34 offices. And we're doing a lot of work, and it's -- 

35 right now it's all kind of volunteer work, and we just 

36 want to have this reorganization act come about. Maybe 

37 the next 25 years it will be different. Hopefully it is, 

38 and I think it will be if we all stay working together. 

3 9 Thank you . 

40 COMMISSIONER MEEKS: Thank you. Thank you. 

41 Patrick? 

42 MR. DUFFY: My name is Patrick Duffy, and when 

43 I woke up this morning, I had absolutely no idea I was 

44 coming here, and as I waited, I had absolutely no idea I 

45 would be called upon to speak. 

46 A quick biography. All four of my grandparents 

47 got off the boat from Ireland -- which explains all my 

48 hair and rapidity of my speech -- and homesteaded here in 

49 South Dakota. I'm educated here in South Dakota. I left 

50 South Dakota, became a Russian linguist for the Navy. I 

51 went to the Naval Academy Prep School, attended the 

52 United States Naval Academy, graduated from South Dakota 
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1 State University, attended Harvard for a couple of summer 

2 sessions. I was the editor-in-chief of my Law Review in 

3 college -- or in law school. 

4 I get to say the one thing I always wanted to 

5 say, and for any of you on the panel who are lawyers, you 

6 know how hard it is to say, I'm a trial lawyer. That's 

7 what I do. I have participated in every voting rights 

8 case in South Dakota. I've tried the two longest voting 

9 rights cases in the country's history. I have had the 

10 privilege, and I say privilege, distinct privilege of 

11 cross-examining Chris Nelson. I say it's a privilege 

12 because Chris, particularly when he worked for Joyce 

13 Hazeltine, was the most knowledgeable person about voting 

14 matters I have ever encoxmtered. He is almost honest to 

15 a fault. 

16 But I want to point out with the only way I 

17 suppose a trial lawyer can, some stories, lay out a 

18 couple of vignettes to confirm some of the things that 

19 you've heard here today. 

20 First of all, I want to drive home what I think 

21 was the ghastly significance of the Gary Nelson story. 

22 You've heard it once and I want to tell it to you again. 

23 When the Indians finally mobilized themselves and won 

24 seats, it did not take -- this is not -- Mr. Rogers, this 

25 does not come down to partisan politics alone. This 

26 isn't just Republicans and Democrats. 

27 When Indians finally got their hands on a 

28 little bit of power, and we're not talking about a very 

29 much, it did not take the Democratic establishment in 

30 Bennett County, it did not take them a week, and it 

31 wasn't limited to Gary Nelson, to go out and recruit a 

32 whole slate of white people to run against those folks. 

33 The story isn't completely told, however, 

34 because that just wasn't it. You just didn't need white 

35 people to run. You needed to start what you always need 

36 to start in a race campaign. You needed a whispering 

37 campaign, and the whispering campaign, of course, took 

38 the form that it always takes in South Dakota, and that 

39 is, if you let these Indians on the county commission, 

40 are they going to put all our land into trust? They're 

41 going to break us. Crazy stuff like that. 

42 Moreover, two of those candidates, one of them 

43 was his own client; he's an insurance man. He 

44 specifically filed complaints with the federal government 

45 under the Hatch Act alleging that they could not hold 

46 their jobs as custodians and run for public office at the 

47 same time. One of them, Jeb Bettelyoun, God bless him, 

48 gave up his job to serve. Another one just couldn't do 

49 it. You've heard about the poverty endemic in Indian 

50 Country. That's one story. 

51 The second story that I want to tell you is the 

52 story of Steve Cole. You think you've seen anything. 
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1 folks? You've just fallen dovm a rabbit hole, those of 

2 you who have come here from out of state. You think 

3 you've seen anything? If you watched the movie Walking 

4 Tall, go back and watch it again. 

5 Steve Cole sat outside the polling places in 

6 Martin, South Dakota, working for us, working for me, 

7 doing an exit poll, and a couple of crackers in those big 

8 pickups that everybody seems to get to drive now drove up 

9 and squealed their tires and flipped off the young Indian 

10 women who were working with him and harassed them. And 

11 then they chased him as he walked back to his hotel and 

12 screeched those pickups up and stopped him in the parking 

13 lot of his hotel and got out and demanded to know who he 

14 was, what he was doing. "We want your name. We want to 

15 know who you're working for." 

16 This stuff happens in the United States of 

17 America today. I've been all over the country. This 

18 would -- if you do this in Atlanta, you pull these kind 

19 of shenanigans any place else in the United States, 

20 you're going to get your clock cleaned, but Indians have 

21 to take it. 

22 Now why am I so interested in this? Why do I 

23 seem passionate about it? I don't -- I'm not a wannabe 

24 anything, I'm passionate about it because to the extent 

25 we do this, this whole state diminishes itself. Every 

26 single one of us lose a tiny little bit of something that 

27 ought to sit in our throats and it sits in mine and makes 

28 us feel sick to our stomachs. 

29 The comments of Representative Two Bull were 

30 loathsome. There are even more, and you know who they 

31 are. We all know who they are. I won't even name names. 

32 Some of them are philanthropists. Some are people who 

33 masquerade as pseudo-liberals, but you get them loose on 

34 the floor of the South Dakota State Legislature and 

35 they'll say just about anything like, "Maybe we don't 

36 want those kind of people in the polling booth." 

37 Craig Dillon asked me to tell a story that he's 

38 so embarrassed about or so emotional about that I 

39 elicited from him during these two cases where Martin -- 

40 Bennett County used to have one heck of a football team, 

41 big football team, and they used to all go over to the 

42 house of the president of the bank and hang out and do 

43 what Indian kids don't get to do very much, and you know 

44 that I'm telling the truth when I say this: play a 

45 little pool, go to the refrigerator; it's got all kinds 

46 of stuff in it, and just hang out. 

47 About three, four days after the first hangout, 

48 he gets a call from the father. Wants him to come on 

49 down to the office, wants to talk to him. And as he 

50 said, it's about halfway through that interview, he 

51 realized he was getting interviewed to see if he was the 

52 right kind of Indian to be able to come over to his 
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1 house. 

2 That stuff happens over and over again, but for 

3 me as a trial lawyer, a lot of this is my involvement. 

4 The Janet Speidel incident. I hope it gets back to her 

5 that I've testified this way. Janet Speidel, the auditor 

6 down in Bennett County, perjured herself on the stand, 

7 clearly. The judge found she perjured herself, scolded 

8 her before she left. She was a liar. She should have 

9 left in shame. People from Bennett County should have 

10 covered their heads in shame. Oh, no. Within six weeks 

11 they had -- the mayor declared it Janet Speidel Day. 

12 Back at you. 

13 The racial tension in South Dakota that still 

14 exists is unlike anything anybody from the outside 

15 looking in can imagine. To come here, I almost didn't 

16 come because the whole idea of not reaffirming the Voting 

17 Rights Act to me just seemed utterly insane. I'm also 

18 general counsel for Four Directions. Thank God for the 

19 people at the Department of Justice who helped us set up 

20 those satellite voting offices, and thank God for Chris 

21 Nelson who helped us do it, too. But without the Voting 

22 Rights Act, without my friends at the ACLU, and to be 

23 really honest with you, without a heck of a banker 

24 because I've gone eight years now with this, without one 

25 heck of a banker, we couldn't get anything done. 

26 If anybody with some libertarian notion of law 

27 and order thinks that the engines of change are not trial 

28 lawyers, they've got another think coming. If they think 

29 that even somebody like me can accomplish anything 

30 without a little bit of legal wind at my back, they've 

31 got it wrong. Without the Voting Rights Act -- without 

32 the Voting Rights Act in South Dakota, we're not going to 

33 retrogress 10 years or 15 years or 20 years. We're going 

34 to go back to 1957 when it was a felony for an Indian man 

35 to marry a white woman. We're going to go back to 1923 

36 when Indians, after having sent boatload after boatload 

37 of Indians to die in France and other places, were denied 

38 citizenship, and it's all just that close to happening. 

39 Finally, without the Voting Rights Act in this 

40 state, the most powerful card that can be played 

41 politically in South Dakota is the race card. It is 

42 waiting to be picked up. Bill Janklow played it like a 

43 maestro and others came in behind him. I don't care if 

44 Bill knows that I say this. I'd like to cross-examine 

45 Bill sometime. But the truth of the matter is, the God's 

46 Gospel truth of the matter is there's a whole deck of 

47 race cards waiting to be played. Time's up. Can you 

48 give me one more minute to finish up? 

49 COMMISSIONER MEEKS: One more. 

50 MR. DUFFY: There's a whole deck of race cards 

51 waiting to be played, and they work and they get votes, 

52 and whether it's Thune- Johnson or Thune-Daschle, the poor 
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1 Indians once again are compressed right in the center, 

2 and the demographics are such they will be compressed in 

3 the center politically for a long time. 

4 Without the Voting Rights Act to protect 

5 Indians, this state is in trouble, and I don't just mean 

6 in terms of voting. I can't believe that the political 

7 structure of this state is so committed to freezing out 

8 such a tiny fraction of the population from meaningfully 

9 participating in the political process. It makes 

10 absolutely no sense. You can't draw on the same kind of 

11 sense you could in Atlanta or L.A. or Chicago or God only 

12 knows any place else where at least you can talk about 

13 economic competition as a basis for it. This is just a 

14 straight freeze-out. It's wrong. It should make us all 

15 feel bad. We should all try to redress it, but we ain't 

16 going to redress anything if the Voting Rights Act 

17 disappears. Thank you for letting me speak. 

18 COMMISSIONER MEEKS: Thank you, Patrick. Any 

19 questions? 

20 MS. RING: I always have questions. 

21 COMMISSIONER MEEKS; Okay. We'll start with 

22 Ms. Blue Arm. 

23 MS. RING: Ms. Blue Arm, I understand that 

24 you've worked on Representative Tom Van Norman's 

25 campaigns? 

26 MS. BLUE ARM: Yes, yes. 

27 MS. RING: And just SO the panel is aware, 

28 Representative Van Norman represents a single-member 

29 house district, does he not? 

30 MS. BLUE ARM: Yes. 

31 MS. RING: Which was achieved by a lawsuit of 

32 which Mr. Duffy, I believe, was one of the attorneys 

33 involved. 

34 MR. DUFFY: (Nodding head up and down.) 

35 MS. BLUE ARM: Yes. 

36 MS. RING: When you were registering voters as 

37 part of that campaign the first time, did you experience 

38 any difficulty getting voter registration cards to take 

39 to people? 

40 MS. BLUE ARM: Yes, I did. 

41 MS. RING: Can you tell us about that? 

42 MS. BLUE ARM: They would give me, like, five, 

43 and you had to fill out those five and then turn that in, 

44 and then you could get five more. That happened, like, 

45 probably three or four times. I finally went up there 

46 with Tom, and then we got --we ordered some books, some 

47 packets from the state department. 

48 MS. RING: Which county audit office was that? 

49 MS. BLUE ARM: Dewey County and Ziebach. 

50 MS. RING: And Ziebach. So two separate county 

51 offices were both doing that? 

52 MS. BLUE ARM: Yes. 
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1 MS. RING: Thank you. Mr. Duffy, you've talked 

2 a little bit about voter intimidation, and you've dealt, 

3 I'm sure, with Native American clients in various legal 

4 aspects. Do you think that the issue of whether or not 

5 they might be committing a felony and the threat that if 

6 they fill in a form wrong it's a felony has an 

7 intimidating effect on them? And that's the last 

8 question. 

9 MR. DUFFY: Other than to speculate, I can't -- 

10 everyone's afraid of committing a felony. But the truth 

11 of the matter is the warm-up began back in 2002 when the 

12 press -- and the press is much to be faulted for this, 

13 all the way from the Rapid City Journal to the National 

14 Review. When the press began to pick up and beat the 

15 drum of voter fraud in Indian Country, it was not only an 

16 insult, it was a threat that you might get in trouble if 

17 we catch you. It was designed to intimidate. 

18 MR. NELSON: I've had the experience of being 

19 cross-examined by Mr. Duffy on more times than I can 

20 count, so I cannot pass on this opportunity to ask a 

21 question or two. You mentioned several times that 

22 without the Voting Rights Act that we would retrogress 

23 our election laws in this state back to 1957, etc. Were 

24 you speaking of the Act as a whole or can you narrow that 

25 to Section 5? If Section 5 wasn't in place, would you 

26 still make that statement? 

27 MR. DUFFY: I don't understand why anybody 

28 would want to remove anything from the Act vis-a-vis 

29 South Dakota. I cannot for the life of me -- 

30 particularly, Chris, I know that you ended up as the 

31 defendant in that case, but all one has to do is take a 

32 look at that memo that Bill Janklow wrote when he was 

33 Attorney General. It would have made George Wallace 

34 blush. And no, wait a second now. So why on earth would 

35 anybody get rid of Section 5? 

36 It just seems to me that there's a real 

37 artificial sense of tinkering going into this that 

38 somebody ought to go in and pull out one section or 

39 another. Why bother? If anything, I'd like to dream up 

40 some new sections for the Voting Rights Act, but the 

41 truth of it is, I can't imagine anybody pulling any out. 

42 We've certainly chronicled enough transgressions of all 

43 sections of the Voting Rights Act here in South Dakota to 

44 suggest that it ought to be left intact. 

45 MR. NELSON: Just one final question. I mean, 

46 we've got 30 years where we were not following the 

47 pre-clearance process, 30 years where the legislature was 

48 making election law changes, board of elections was 

49 making changes. Now that we've gone through that 

50 process, we've found that none of those changes 

51 retrogressed voting rights, so why would you think all of 

52 a sudden if Section 5 went away, we would all of a sudden 
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1 start that process of going backwards? 

2 MR. DUFFY: To be really honest and completely 

3 blunt with you, Bone Shirt, one, Bone Shirt, two, and 

4 Bone Shirt, three. The fact that over and over again in 

5 every single case that the ACLU and I have worked with at 

6 a cost of almost nothing, we've provided a legal 

7 memorandum and a demographer's map that says, "This is 

8 the way you have to do it." And the Bone Shirt case in 

9 particular, the resistance in Bone Shirt, I'm going to 

10 say it was futile, but I'm going to say that by the time 

11 we got to the end of it, it ended up going to the South 

12 Dakota Supreme Court, and now some of the motions that I 

13 have seen recently in Bone Shirt, if anything, suggest 

14 that nothing should be changed in South Dakota. It is 

15 the conduct of the Attorney General's Office in defense 

16 of Bone Shirt, period. That's my opinion. 

17 MR. NELSON: Thank you. 

18 COMMISSIONER MEEKS: Thank you. Thank you very 

19 much. 

20 MR. KATUS : Could I make a final comment? 

21 COMMISSIONER MEEKS: One final comment. 

22 MR. KATUS: The demographics really are going 

23 to change things and we still need the law, but the 

24 demographics in Montana and South Dakota ought to be 

25 looked at very closely. The states are very similar in 

26 population. We actually have slightly more Native 

27 Americans in a slightly larger percentage in South 

28 Dakota. We have exactly four Native American 

29 legislators, Montana has eight. 

30 Part of the reason for that is that Jeanine 

31 Pease, who was invited here, but is not here, sits on my 

32 Rural Ethnic Institute Board, became the commissioner 

33 under a constitutional revision, much the same thing that 

34 Schwarzenegger is trying to bring into California, a 

35 public commission that redistricts, and she did an 

36 excellent job of crunching the data and making sure that 

37 Native Americans and other groups were treated fairly. 

38 It's not at all surprising that two sister 

39 states so similar, one has exactly twice the 

40 representation, and the demographics are virtually the 

41 same, but the way legislature has redistricted in Montana 

42 and the way it's done with the legislature here is what 

43 packs districts to keep people from having their fair 

44 share of the pie. 

45 COMMISSIONER MEEKS: Are there any closing 

46 comments from any of the commissioners? 

47 COMMISSIONER ROGERS: I would make just a note 

48 of apology, if I can. I hated to miss a portion of the 

49 first -- the first two of you who were testifying in 

50 particular in this proceeding. I wanted to apologize 

51 formally. I've had to step out a number of different 

52 occasions. It turns out that in Colorado, we're dealing 



732 


90 


1 with a number of folks that are coming in from New 

2 Orleans, and I'm helping to coordinate part of an effort 

3 there which has necessitated that I had to leave a little 

4 bit . 

5 So I just wanted you to publicly know that I 

6 wanted to hear from you and I'm sorry I didn't get a 

7 chance to hear from the two of you directly. But 

8 otherwise, I'm certainly appreciative of the opportunity 

9 to be here in South Dakota, and it's been fascinating, 

10 frankly, Elsie, to be here to learn some perspectives and 

11 to hear your comments about issues related to the Voting 

12 Rights Act. I dearly appreciate it. 

13 MR, NELSON: I would just like to say thank 

14 you. I've certainly enjoyed and learned from each of the 

15 participants today, and I know a number have departed, 

16 but thank you. And thank you again, Jon, for including 

17 me . 

18 MS. RING: I also thank the Commission again 

19 for coming here. There's a population here that has 

20 desperately needed the Voting Rights Act for 30 years. 

21 They've had it functionally for something like five now, 

22 and even though all those laws have pre-cleared, the fact 

23 that there is pre-clearance is a prevention of certain 

24 other laws being enacted. 

25 The fact is that the state did try and 

26 retrogress when it tried to reverse the single-member 

27 house district on Cheyenne River Standing Rock, and it 

28 took a lawsuit to get it back. The fact is that this 

29 state needs help from the federal government to be the 

30 kind of state a democracy requires where every citizen 

31 has an equal opportunity to vote. 

32 COMMISSIONER MEEKS: Well, I was very pleased 

33 to be asked to preside over this. I've participated in a 

34 number of the other hearings, but of course, this one was 

35 near and dear to my heart anyway. But what Craig Dillon 

36 said, I think, is really true is that, you know, we have 

37 just -- yes, we've been voting for many years, but in 

38 some ways, I think politically we really just 

39 participated over the last few years. 

40 And so I think -- I mean, we have -- the only 

41 way we have is up from this point, and I think we'll see 

42 more Indians in the state legislature, which was a point 

43 that Craig made also that, you know, it's through the 

44 legislature that we're going to see the most impact 

45 rather than through the court systems, although that's 

46 certainly an important tool, important weapon. 

47 So I thank you all for the work you've done for 

48 all these years and for testifying. And thank you, Jon, 

49 for all your work and the rest of the staff. 

30 MS. BLUE ARM: And we need more women in 

51 legislation. 

52 (The hearing was adjourned at 4:34 p.m.) 
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1 LOS ANGELES, CALIFORNIA; 

2 TUESDAY, SEPTEMBER 27, 2005; 

3 10:30 A.M. 

4 

5 MS. ARNWINE: Good morning, ladies and gentlemen. I am Barbara 

6 Arnwine, Executive Director of the Lawyers' Committee for Civil Rights Under 

7 Law. We begin this, the eighth of ten hearings of the National Commission 

8 on the Voting Rights Act, days after James Sensenbrenner, Chair of the House 

9 Judiciary Committee of the United States Congress announced that he plans to 

10 begin hearings next month on the reauthorization of the Voting Rights Act. 

11 Interestingly, in addition to the hearing that will go from October 

12 until November, there will be hearings after January, so a total of ten 

13 hearings at the beginning, ten hearings later, for a total of twenty 

14 hearings by the Congress. It has not been surprising that they have said 

15 continually that they are very interested in the record of these hearings. 

16 We expect that the report that will be written by the National 

17 Commission to greatly inform the record of discrimination of voting that 

18 Congress will consider as it debates its conscience, as it looks at the 

19 reauthorization of the Voting Rights Act. 

20 The National Commission's report will assess the impact of the Voting 

21 Rights Act as handled combatting discrimination of voting and allowing 

22 minority voters to vote for their candidate of choice. It will offer a 

23 comprehensive picture of the state of discrimination in voting today by 

24 reviewing the enforcement record of the Department of Justice, cases 

25 litigated by voting rights attorneys, and, of course, the testimony from our 

26 regional hearings. 

27 Together this data will paint a complete picture of the role that the 

28 Voting Rights Act has played in combatting discrimination of voting during 

29 the past 40 years and how minority voters still depend on its protections to 

30 ensure that everyone has equal access to the political process. 

31 The Commission's report will be released on January 2006. The 

32 National Commission has had hearings in Montgomery, Alabama; Phoenix, 

33 Arizona; New York; Minneapolis, Minnesota; Americus, Georgia; Orlando, 

34 Florida; and Rapid City, South Dakota. 

35 The evidence so far has been both hopeful and disheartening. During 

36 each hearing, we hear from voting rights litigators who have been 

37 instrumental in the development of the Voting Rights Act, ensuring that its 

38 protections reach those at risk of discrimination. 

39 We have heard from experts who have studied the impact of the act on 

40 affected communities and we have heard from community activists and citizens 

41 who have given powerful anecdotal evidence that proves that the Voting 

42 Rights Act, particularly Section 5, one of the central provisions of the 

43 Voting Rights Act, which must be reauthorized, has been responsible for 

44 providing a voice to all formerly voiceless communities. Unfortunately they 

45 don't. 

46 We also heard from advocates and citizens the continuing disparity of 

47 the voting experience between minority voters and other voters. Clearly 

48 the work of the Voting Rights Act, while having a powerful effect on 

49 minority voters, is not done. 

50 We have heard from African-American and Latino voters in the 

51 South who still struggle against discrimination, from American 

52 Indians in the Southwest and Midwest who tell of a dreadful lack of 

53 resources including language assistance and culturally insensitive 

54 poll rooms. And we have heard testimony about the impact of the 

55 Department of Justice observers and subsequent enforcement have had 

56 in forcing jurisdictions in the Northeast to make our democracy 
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1 accessible to Asian -Americans and Latinos resulting in members of 

2 those communities winning election to local government. 

3 I am grateful for the assistance that the National Commission 

4 has received from the Commission's many co-sponsoring organizations. 

5 It is through the coordinated effort by members of the civil rights 

6 community that we have helped the National Commission accomplish its 

7 tremendous task. 

8 Today we will hear from policy makers, experts, attorneys, and 

9 advocates who will examine the challenges that minority voters here 

10 in the Western region of our nation face. I look forward to hearing 

11 today's testimony and adding it to the already impressive record of 

12 this august body. 

13 When we put together this iit^ressive group of commissioners, we 

14 did so knowing that theirs is not an easy task. While we were asking 

15 them for nothing short of assessing the continuing importance of 

16 arguably the most important piece of civil rights legislation that 

17 ever passed Congress, they have responded with distinction. 

18 I am proud to see this process unfolding and to have the 

19 opportunity to work with such a distinguished group. 

20 It is my pleasure to introduce to you the Commission's Chair, 

21 Bill Lann Lee. Bill Lann Lee is a partner at the law firm of 

22 Lieff, Cabraser, Heimann & Bernstein in San Francisco. He is the 

23 former Assistant Attorney General for civil rights in the United 

24 States Department of Justice. He has extensive experience in 

25 litigation in civil and human rights causes and has received numerous 

26 honors and awards for his work in these areas. Ladies and 

27 gentlemen, join me in welcoming Bill Lann Lee. 

28 CHAIRMAN LEE: Thank you, Barbara. Happy to be back in Los 

29 Angeles where some of you know I was one of the heads of the U. S. 

30 Regional Office of the NAACP Defense Fund. 

31 Good morning. I welcome you on behalf of the National 

32 Commission on the Voting Rights Act. As you heard from Barbara, 

33 this is the eighth of ten public hearings that the Commission has 

34 been conducting. This hearing is the Western regional hearing and 

35 covers Alaska, California, Hawaii, Oregon, and Washington. 

36 In past hearings we've heard some compelling testimony about 

37 voting discrimination and the impact of the Voting Rights Act on 

38 African-American, Latino voters in the South, and Latino and American 

39 Indian voters in the Southwest, and minority voters in the Northeast 

40 and American Indian and African-American, Asian, and Latino voters 

41 in the Midwest. 

42 Today we are having our Western region hearing, one of the most 

43 diverse areas in the nation, and I personally look forward to today's 

44 testimony. 

45 But first, I wanted to give a bit of background on the Voting 

46 Rights Act and the provisions that will expire in 2007. 

47 First, as to the background, the Voting Rights Act was signed 

48 into law in 1965 by President Lyndon Johnson in response to voting 

49 discrimination encountered by African-Americans in the South. 

50 When Congress reauthorized the Voting Rights Act in 1975, it 

51 made specific findings that the use of English-only elections and 

52 other devices that effectively barred minority-language citizens 
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1 from participating in the electoral process. In response, Congress 

2 expanded the act to account for discrimination against language- 

3 minority citizens by enacting Section 203. 

4 Before discussing the Voting Rights Act in greater detail, I 

5 want to explain what is scheduled to expire in 2007 and what is not. 

6 The right of African-Americans and other minorities to vote is 

7 guaranteed by the 15th Amendment and is permanent. Permanent 

8 provisions of the act ban literacy tests, poll taxes, outlaw 

9 intimidation, authorized federal monitors, observers, and create 

10 various mechanisms to protect the voting rights of racial and 

11 language minorities. 

12 However, there are some provisions in the Voting Rights Act that 

13 will sunset in 2007 unless they are reauthorized by Congress. Our 

14 primary focus today is on those provisions. First, Section 5 

15 of the act requires certain states, counties, and townships with a 

16 history of discrimination against minority voters to obtain approval 

17 or pre-clearance from the United States Department of Justice in the 

18 United States District Court in Washington, D. C. , before making 

19 any change. These changes include redistricting, changes to methods 

20 of election, polling place changes, things of that kind. 

21 Jurisdictions covered by Section 5 must prove that the changes do not 

22 have the purpose or effect of denying an individual the right to 

23 vote on account of race, color, or membership, or a language barrier. 

24 Of the states being examined today, the entire state of Alaska 

25 and four counties in California are covered by Section 5. 

26 Second, Section 203 of the act requires that language assistance 

27 be provided in communities with a significant number of voting age 

28 citizens who have limited English language proficiency. Four 

29 language groups are covered: American Indians, Asian-Americans , 

30 Alaskan natives and those of Spanish heritage. Covered jurisdictions 

31 must provide language assistance at all stages of the electoral 

32 process. 

33 As of 2002, a total of 466 local jurisdictions across 31 states 

34 are covered by these provisions. In this region 14 census areas with 

35 boroughs in Alaska, the state and 24 counties in California, two 

36 counties in Hawaii, one county in Oregon, and four counties in 

37 Washington state are subject to Section 203. 

38 Third, the act authorizes the Attorney General to appoint a 

39 federal examiner to jurisdictions covered by Section 5's pre- 

40 clearance provisions on good cause to send a federal observer to any 

41 jurisdiction where a federal examiner has been assigned. Since 1966, 

42 25,000 federal examiners have been deployed in approximately 1,000 

43 elections. 

44 The Lawyers' Committee for Civil Rights Under Law, acting on 

45 behalf of the civil rights communities, created the nonpartisan 

46 National Commission of the Voting Rights Act to examine 

47 discrimination in voting since 1982. 

48 The National Commission is comprised of eight advocates, 

49 academics, and legislators and civil rights leaders who represent the 

50 diversity that is such an in 5 >ortant part of our nation. 

51 The Honorary Chair of the Commission is the Honorable Charles 

52 Mathias, former Republican Senator from the state of Maryland. 
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1 The other six National Commissioners are the Honorable John 

2 Buchanan, former congressman from Alabama; Chandler Davidson, scholar 

3 and co-editor of one of the most seminal works on the Voting Rights 

4 Act; Dolores Huerta, co- founder of United Farm Workers of America; 

5 Elsie Meeks, first Native American member of the U. S. Commission on 

6 Civil Rights; Charles Ogletree, law professor and civil rights 

7 advocate; and the Honorable Joe Rogers, former Republican Lieutenant 

8 Governor of Colorado. 

9 Commissioners Buchanan, Davidson, and Rogers are present today. 

10 The Commission has two primary tasks; First, to conduct 

11 regional hearings, such as this one, to gather testimony relating to 

12 voter rights. As Barbara Amwine mentioned, the work of this 

13 Commission in that respect is keenly being watched by the Congress. 

14 And, secondly, this Commission is going to write a comprehensive 

15 report detailing the existence of discrimination of voting since 

16 1982, the last time there was a con^rehensive reauthorization of the 

17 Voting Rights Act. And Barbara gave you some details about that 

18 report, which may very well be the only piece of evidence Congress 

19 has of existence or not of discrimination in voting in our area. 

20 The report will be used to educate the public advocates and 

21 policy makers about the record of discrimination in the room. 

22 

23 Now today is here. We're going to have four panels of 

24 speakers today. The first three panels will be comprised of policy makers, 

25 leading experts, voting rights practitioners, activists. 

26 Each panelist will provide a five- to ten-minute presentation. After 

27 all the members of the panel have spoken, the Commission will address 

28 questions to the panelists. 

29 We encourage members of the public who are here to share your voting 

30 rights experiences in our fourth and final panel of the day. If you're 

31 interested, please speak with a staff member on the left over there. If you 

32 would like to share your testimony but cannot stay, please see one of the 

33 staff members in the back who will take your testimony and make sure that 

34 it's included in the record. 

35 I'd now like to introduce each of the Commissioners who each in turn 

36 will make a short opening statement. 

37 Commissioner John Buchanan. He's an ordained Baptist minister and has 

38 served churches in Alabama, Tennessee, Virginia, and Washington D. C. He 

39 also represented Birmingham, Alabama, in the Congress for 16 years and was 

40 involved personally in the 1965 enactment of the Voting Rights Act and the 

41 1970 and 1975 reauthorizations. He's a historic figure. From the outset of 

42 his career, he's worked for and been a strong proponent of full voting 

43 representation in Congress for the District of Columbia. After leaving 

44 Congress he chaired similar duties of the organization People of the American 

45 Way for ten years. 

46 COMMISSIONER BUCHANAN: Thank you, Mr. Chairman. I'd like to welcome our 

47 distinguished panelists. 

48 As is no secret in this country, I was born into a part of the country 

49 that's systematically discriminated against voting rights of a large block of 

50 our citizens through generation after generation. The civil rights act -- 

51 Voting Rights Act of 1965 transformed the political structure and life of 

52 Alabama and has been a force for good and for better government through all 

53 the years since. 

54 Our job is to simply, with the help of people like you, our 

55 distinguished panelists, determine whether those provisions that are set to 
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1 expire in 2007 should be continued and to look at how much do we need a 

2 legislation that was critically needed in 1965. 

3 I think you'll help us answer that question. We welcome you. 

4 CHAIRMAN LEE: It's now my honor to introduce Commissioner Chandler 

5 Davidson. He is the Radoslav Tsanoff Professor of Public Policy Emeritus, has 

6 served as chair of the Department of Sociology in Rice University. Dr. 

7 Davidson was the co-editor of the "Quiet Revolution in the South. " The 

8 definitive work had an impact on the Voting Rights Act in the South. Dr. 

9 Davidson testified before Congress during the 1982 reauthorization of the 

10 Voting Rights Act. 

11 Dr. Davidson. 

12 COMMISSIONER DAVIDSON: Thank you. It's a pleasure to be here in 

13 Los Angeles today. I look forward to your testimony. I have, as Mr. 

14 Lee said, spent a good part of my career doing research on voting, 

15 voting problems, Voting Rights Act. I became a commissioner with the 

16 understanding that my mind was not made up as to whether the 

17 nonpermanent features of the act were still needed. I wanted to listen 

18 to testimony around the country and to get a sense of what people in 

19 different areas felt was still needed by way of protections of their 

20 voting rights. And I've learned a lot over the last few months in 

21 hearings such as these, and I'm sure that I will learn more as I 

22 listen to you today. So I look forward to your testimony. 

23 CHAIRMAN LEE: Commissioner Joe Rogers served as chairman of the 

24 Lieutenant Governor -- completed his term as Lieutenant Governor of 

25 Colorado in 2003 where he held the distinction of serving as America's 

26 youngest lieutenant governor and only the fourth African-American in 

27 U. S. history ever to hold the position. He served as the founding 

28 chairman of the Republican Lieutenant Governors' Association, has 

29 served on the executive committee of the National Conference of 

30 Lieutenant Governors. Joe created the acclaimed Dream Alive Program in 

31 dedication to the memory and legacy of the Dr. Martin Luther King, Jr. 

32 , and the leaders of the civil rights movement. Commissioner 

33 Rogers. 

34 COMMISSIONER ROGERS: Thank you very much Mr. Chairman. First of 

35 all, it's just good to be here with you all here in California. I've 

36 enjoyed it. It's good to be here. It's good to be in a little 

37 different from our part of the country periodically during the time. 

38 I'm excited, though, in particular to be able to hear your testimony 

39 and your thoughts as to in particular to, as the chairman has pointed 

40 out, it is often noted one of the seminal pieces of the legislation to 

41 have impacted the entire country and frankly our livelihood. 

42 Issues relating to our voting, our ability to exercise our right 

43 to vote, as you well know, as has been pointed out by the three pieces 

44 of key legislation that really transform the lives for people all 

45 throughout our country -- the Civil Rights Act of 1964, Voting Rights 

46 Act of 1965, and the subsequent act in 1968 -- all have to bring about 

47 fundamental changes in terms of America and our lives as a whole. And 

48 so we're excited just to be here today, I'm excited to hear your 

49 thoughts and your testimony in particular as it relates to whether 

50 this act ought to, in fact, be reauthorized and under what 

51 circumstances it ought to be reauthorized. The key about all of 

52 this, as you all well know, is that basically the Supreme Court has 
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1 set a certain standard. There's some people who wonder, well, why just 

2 perpetuate reauthorization of the Voting Rights Act. Isn't it so 

3 fundamental . 

4 Well, the Supreme Court basically says because it is dealing with 

5 issues relating to race, the standard is subject to Supreme Court 

6 scrutiny, which is the highest standard the court can vote on, and, as 

7 a result of that, because it's particularly measured to the standard 

8 toward race, we have to have a substantial justification for that 

9 legislation being reauthorized once again if it were measured by the 

10 court's standards. 

11 And so in this case we're excited to hear your testimony. We're 

12 looking forward, frankly, to understanding about the positive aspects 

13 of this act and how it is worded and your sense about some of the 

14 challenges that may, in fact, remain. 

15 So, again, we're delighted to be with you. It's good to be here 

16 in California. We look forward to hearing from you. 

17 CHAIRMAN LEE: Last, the fourth gentlemen sitting there is 

18 Jonathan Greenbaum, the staff director. 

19 Just before starting, I wanted to thank particularly the law firm 

20 of Kirkpatrick, Stockton for preparing the state report for this 

21 hearing. Actually, it's a regional report. The Commission is very 

22 grateful also to be in this beautiful setting and in this wonderful 

23 museum and we're now ready to hear from the first panel. I will be 

24 begin by introducing the panelists. Conny McCormack is the 

25 Registrar Recorder and County Clerk of Los Angeles County- This is no 

26 small thing, Ms. McCormack is responsible for conducting elections for 

27 the largest electoral jurisdiction in the United States, composed of 

28 over 4 million registered voters and 5,000 voting precincts. She 

29 conducts federal, state, and county elections, and by contract 

30 supports or conducts local elections for 88 cities, 100 school 

31 districts and 149 districts. Ms. McCormack has the extensive 

32 background in election administration and the use of voting systems 

33 and election reform initiatives. Prior to coming to L. A. County, she 

34 served as the registrar of voters in San Diego County, and before 

35 that, as the elections administrator for Dallas County, Texas. 

36 Apparently, Ms. McCormack, you only work for large jurisdictions. 

37 Joaquin Avila is a professor at the Seattle University School of 

38 Law. His current incarnation as a law professor actually, we -- 

39 most of us in this field know Joaquin as a -- because of his efficacy 

40 for minority rights. He's been a fearless lawyer in voting rights 

41 cases, employment discrimination cases, educational and interrelation 

42 cases. It's hard to talk about such an illustrious career, but I'd 

43 like to point out he had a lot to do with the security passage of 

44 California State Voting Rights Act in 2003 and that act may actually 

45 aspire --be looked to as being a source of some changes in reforms to 

46 the Voting Rights Act. 

47 In 1982 Professor Avila vote -- he didn't vote -- he testified in 

48 Congress about the extension of the Voting Rights Act. He was also 

49 president and general counsel of MALDEF and was responsible for the 

50 formulation and permutation of the National Latino Civil Rights that 

51 generally resulted in major legislative and legal victories. This guy 

52 has litigated a lot of very important cases. He's also received the 
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1 McCarter Fellowship in recognition of his work. The third member of 

2 our panel is J. Morgan Kousser, Professor of History and Social 

3 Science at the California Institute of Technology. Professor Kousser 

4 currently teaches history and social science at Caltech. His extensive 

5 body, of course, centers on minority voting rights, the history of 

6 education, and the legal and political aspects of relations in the 

7 19th and 20th centuries. Professor Kousser' s testimony as an expert 

8 was accepted in 21 federal and state voting rights cases and he's been 

9 a consultant in eight others. Among the cases he's testified was the 

10 1981 case of Garza versus County of Los Angeles. 

11 I don't think you did that in 1981. 

12 MR. KOUSSER: 1991. 

13 CHAIRMAN LEE: You did that in 1991. 1991. And he was also an 

14 expert for the University Department of Justice in United States 

15 versus Memphis. Both of those are leading cases. He was also an expert 

16 in trial issues. Professor Kousser is the author of numerous 

17 publications including "The Shaping of Southern Politics," "Colorblind 

18 Justice," and his works have won numerous awards. 

19 Welcome, Professor Kousser. 

20 Why don't we start with you, Ms. McCormack. 

21 MS. MCCORMACK: Thank you very much. Good morning. 

22 CHAIRMAN LEE: Do we need to take a break for moving the camera? 

23 Okay. 

24 MS. MCCORMACK: Thank you very much, Mr. Lee, and all members of 

25 the National Commission on the Voting Rights Act. 

26 It's a privilege and an honor for me to appear before you today 

27 to share a little bit about Los Angeles County's program regarding 

28 Section 203 compliance, the minority language compliance of the Voting 

29 Rights Act. I just would like to clarify Los Angeles County is not 

30 covered by Section 5. We are covered by Section 203. 

31 And also, just as a personal note, thank you for the 

32 introduction, but 24 years I've been an election official, as Mr. Lee 

33 mentioned, in larger jurisdictions, but he didn't mention that I also 

34 lived in Alabama in the 1950s where I was going to school as a young 

35 person back then and personally witnessed the situation in Alabama in 

36 the 1950s, '58, '59 when I was in school, and that left a lasting 

37 impression on me regarding the discrimination in the school systems. 

38 

39 

40 Just to repeat, Los Angeles County is the largest election 

41 jurisdiction in the United States. We do have almost 4 million active 

42 registered voters, another million-and-a-half inactive registered voters that 

43 still appear on the list making our elections about 5-and-a-half million 

44 registered voters. And we have the only jurisdiction in the United States 

45 that prints our ballot in six languages in addition to English by the 

46 minority Voting Rights Act. And these would include Chinese, Japanese, 

47 Korean, Spanish, Tagalog, and Vietnamese. 

48 We also assist in other languages because Los Angeles County certainly 

49 has over a hundred languages spoken in it, and we have some major 

50 concentrations of Armenian, Russian, and Cambodian citizens, and so -- 

51 Americans who are previously from those countries, and so that we do offer 

52 assistance in these languages as well. It's not as extensive because we're 

53 not required to do it, but we think it's important to mention we believe in 
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1 this program and the importance of serving voters. One of the reasons for 

2 that is California is known for our lengthy ballots. We don't just have 

3 candidates and contests on the ballot. We often have long, lengthy 

4 initiatives and ballot propositions. The languages of -- the language of 

5 these initiatives and propositions for a native English speaker are very 

6 complex. They're hard to understand what you're voting for, and we think it's 

7 especially difficult if you are limited-English proficiency, or LEP, for a 

8 voter who is trying to understand these complex issues in a language that is 

9 not their first language. 

10 So we think it's absolutely essential that people have the opportunity 

11 to both receive written translated materials and also oral assistance in the 

12 polling places, and both of those are key components in the election process. 

13 I'd also like to mention that we believe our program has been, 

14 partially at least, responsible for the large voter turnout we had in Los 

15 Angeles in the November 2004 election. 

16 Los Angeles County typically runs 3 to 4 percent lower in voter turnout 

17 than the rest of the state due to our urban nature and just the mobility of 

18 our citizens. And we are very proud of the last numbers in our election. 

19 We exceeded the statewide average -- the statewide average was a 76 

20 percent turnout -- by 3 percentage points. We had a 79 percent voter turnout 

21 in Los Angeles County. And that was over 3 million voters going to the polls 

22 the first time ever in our county. And we think the fact that we had a major 

23 advertising campaign in all the languages really made a huge difference. 

24 And we advertised -- for the first time, we were able to do paid 

25 advertising about our services, including our multilingual services, with the 

26 help of the Help America Vote Act funding. We've always had to rely on the 

27 impact on Public Service 

28 Announcements, which, of course, are very important on radio and 

2 9 television and cable, but by no means is the program on which we spent 

30 about $8 million-and-a-half for a multimedia advertising campaign. 

31 We think that was crucial, and we went to the unusual expense of 

32 these multimedia campaigns, and we have samples of all kinds of things 

33 and materials for you so you'll be able to see what we actually 

34 produced and the success rate of it. 

35 There are actually three key facets of our program on the 

36 multimedia program. We have the translated written materials. We have 

37 oral assistance. And very equally important is our collaboration with 

38 the key community-based organizations, known as the CBOs. And, just 

39 briefly, our translated materials are everything that we produced. 

40 I've brought them in packets, all the languages, from voter 

41 registration forms to sample ballots to voter guides to posters. 

42 Polling place posters in each polling place are printed in all the 

43 languages. It's just a plethora of material. Provisional ballots, 

44 voter survivor's guide. It lets you know about the election process. 

45 All of those and more are available in the six languages and some of 

46 them are available in the additional languages, as I mentioned before. 

47 In terms of the oral assistance, we feel like this is a huge 

48 component of our program. And I don't think anything matters -- when 

49 we walk into the polling place, if they feel comfortable, they feel 

50 like their polling place where people are -- are like their 

51 neighborhood. If they speak a foreign language, and a lot of people in 

52 that neighborhood speak that language, they want to walk in, and they 

53 should be able to walk in the polling place and find somebody to 

54 assist them in that language. 
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1 We are very committed to this. We think it's absolutely essential 

2 in the very diverse community we have in Los Angeles. So we have gone 

3 beyond what the legal requirement of the Voting Rights Act Section 203 

4 requires that we use as census data, and we do use census data. We 

5 take the census data and overlay it in our precincts and we determine 

6 which areas and concentrations of those language needs. However, we go 

7 way beyond that . 

8 We actually have a four-part program we've designed within the 

9 last few years that encompasses -- it ends up targeting about three 

10 times as many precincts as we would be targeting of those languages 

11 that only the census had. 

12 For example, we have something called requests on file. If 

13 individuals would like to get written materials, all they have to do 

14 is call our office and we put them, in a permanent way, in the 

15 database, so that for every election, from then on out, they will get 

16 these sample ballots mailed out to them before going to the polling 

17 booths. Everyone gets them in English, but there's an additional cost 

18 to that and that adds to the cost of the election. When we used 

19 this, there was at least twenty requests on file from additional 

20 precincts --we targeting the precincts -- increasing the recruitment 

21 for poll workers. 

22 For example, last year's election we were actually, census alone, 

23 targeting 170 of our 4,835 precincts, 170 of them were targeted for 

24 Chinese language. However, by adding the requests on file from the 

25 callers requesting materials in other languages, we found another 254 

26 precincts for a total of 424 precincts. So it was much more expanded 

27 than the census had led us to believe. 

28 Another issue is the census is -- as we all know, people know 

29 neighborhoods change over a ten-year period. Early after the census, 

30 it's probably pretty accurate, but we've had some communities move 

31 from being Spanish in one decade to Chinese or Japanese or Korean in 

32 another area, and we want to capture that information so it's 

33 accurate. We don't want to be relying on the old census data, so we 

34 also have the requests from the voters on file. Another component 

35 of the four-part component we're targeting is the community 

36 representatives. We also meet with MALDEF, NALEO, APALC, and with each 

37 community's resource center, a huge number of organizations. We have 

38 104 organizations where the members are on the Community Voter 

39 Outreach Committee. We meet with them quarterly. And every time they 

40 come back from the polls, we have a formal meeting where we ask for 

41 input, what areas of the neighborhoods that you know of need to have 

42 assistance, and through that, we add additional targeted precincts. 

43 For example -- I'm using the Chinese example -- in the packet is 

44 all of them from last November. We added an additional 27 precincts 

45 based on the 424 that were targeted for Chinese because of the 

46 community saying I know there are a lot of Chinese in that area. Even 

47 though they hadn't requested it, even though the census doesn't say 

48 so, we know this area needs Chinese assistance. So we add that onto 

49 our list. 

50 We also have something called a multilingual tally card at every 

51 precinct and every election, and the poll voters mark down every time 

52 they offer oral assistance to anyone in the polling place. If any time 
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1 in the past, at least five people have requested oral assistance, we 

2 add that as a targeted conponent. Because of that, we added 61 

3 additional precincts last November on top of the other precincts, and 

4 that was just for Chinese. 

5 For Spanish, out of our 4,835 precincts last November, we had a 

6 total of 3,041 precincts that were targeted for Spanish. So it's 

7 understandable that a lot more are in the Spanish language. And so 

8 therefore we have other languages as well. 

9 Our final issue is that CBOs is I think key. We have really found 

10 that since we started the program -- we have a whole packet in here of 

11 what the organizations we work with, that collaborating with a partner 

12 is the way to make these programs successful. Just working in a vacuum 

13 does not work in this area, so we work on that. 

14 Also our training for poll workers and --we are training in 

15 about 400 separate classes in advance of every major election, and 

16 certain ones of those we have translators, and they are targeted in 

17 advance so that the poll workers know where they are. They get a list 

18 in advance. It's on our Web site, so they can see there are only going 

19 to be 15 classes in my area and three of them are going to be 

20 translated into other languages. So they can pick and choose if that 

21 makes it easier for them. 

22 Our precinct coordinators receive extensive training, responsible 

23 for between 10 to 15 precincts, receive an 8-hour extensive training 

24 program of which about 3 hours of this is cultural sensitivity on 

25 working with a multi-unit community. This is making a huge difference 

26 in making sure that when we go out and check the polling places on 

27 election day we don't have a problem with people not being sensitive 

28 to the needs of the community. How do we get the word out? We 

29 mentioned our sample ballot. It goes out three to four weeks before 

30 the election. We also have the advertising campaign. 

31 How do we measure our success? How do we know if we're doing a 

32 good job or not? I think this is key. What's the point of doing a 

33 program if you don't know it's successful or not. So we've 

34 actually, in the packet, provided some of the targeted precincts. 

35 Well, how many did we actually put with multilingual speakers who 

36 speak those languages out there, and it's a chart that describes all 

37 of that in here. And it shows that over 90 percent of our goal was 

38 achieved from the November election. 

39 In other words, we targeted 500 precincts for Chinese even though 

40 we only needed to legally talk about 170, but our target was 500. We 

41 met 90 percent of that goal. And all of those percentages are in the 

42 packet. All of them are at least 75 percent. 

43 Japanese seems to be our most difficult. We really have a 

44 problem with finding Japanese poll workers, but we're still looking, 

45 we're still working on it. 

46 We also have people on our staff, because of the quota, we can 

47 now have employees for the whole department who have been identified 

48 to speak all the languages. And so they, in advance of the election 

49 day, are available to help people in language assistance. 

50 We've also received very positive feedback from the U.S. 

51 Department of Justice regarding our program. Indeed we've been told by 

52 other jurisdictions, when the DOJ comes to visit them, you should look 
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1 at the Los Angeles program. So we're very proud of that. In 

2 conclusion, I really think that we have a very comprehensive, 

3 multifaceted program that has shown to be successful, both through our 

4 voter turnout, through our advertising campaign, and in the make-up of 

5 our poll workers at the polling locations where we've met 90 percent 

6 of our goals to have a multi-faceted program work. 

7 Thank you for this opportunity. 

8 
9 

10 CHAIRMAN LEE: Thank you. The Commission looks forward to accepting that 

11 large packet of materials. 

12 MS. MCCORMACK: All of this, it's all yours. A lot more than what I 

13 mentioned. 

14 CHAIRMAN LEE: Thank you very much. Thank you very much, particularly 

15 for that testimony about the proactive targeting. I also noticed you we had a 

16 written statement, appears to be more extensive, and we'd be interested in 

17 having that as well. 

18 MR. AVILA: Good morning. It is indeed a privilege and honor to be here 

19 before this Commission testifying on such an important issue such as 

20 reauthorization of special provisions of the Federal Voting Rights Act. I'm 

21 also here speaking on behalf of the Mexican American Legal Educational Fund. 

22 I have provided your staff with a copy of my written testimony and have asked 

23 that copies be made for the Commissioners, for you. What I'd like to do is 

24 to give you a snapshot, and I'd like to begin by saying that California is a 

25 land of extremes. There are extremes in weather. There are sunny warm days, 

26 like today, disrupted by thunderstorms and tornadoes. There are extremes in 

27 geography with mountain ranges and the snow-capped peaks and deserts with 

28 temperatures in the hundreds. 

29 And there are also extremes in politics. The governor's office is held 

30 by a Republican and the legislature's controlled by Democrats. And so it is 

31 with voting. A legislature is represented by minorities in unprecedented 

32 numbers, and yet, racially polarized voting continues to prevent minority 

33 representation at local governmental levels. In painting this snapshot for 

34 you, I'd like to just give you some very basic figures. 

35 According to the year 2000 Census, California had approximately 32.4 

36 percent total Latino population in the state. And when we look at the level 

37 of Latino/Latina political representation at the county level, at the city 

38 council level, the school board, special election district level, we found 

39 there is a significant disparity between the level of minority representation 

40 in the jurisdictions and the level of minority representation on these 

41 elected boards. 

42 If you just look at just the counties, there's close to 60 counties in 

43 California, over a dozen of them have attained significant, substantial 

44 Latino/Latina populations and yet we find that there is in some instances, at 

45 least as of 2004, a paucity, a complete absence in some instances, of 

46 Latino/Latina board of supervisors in these counties. 

47 When we look at the city councils, we find similar levels of 

48 underrepresentation. There are close to 454 cities in California, about 1,100 

49 school districts, about -- close to a thousand water districts, about 500 

50 special election districts. And when you look at representation for those 

51 areas, we find that, for example, with the city councils, there's close to 10 

52 percent of all the city council members are Latino/Latina extraction. 

53 When you look at school boards, you find similar levels of 

54 underrepresentation. So what is the cause of this, what is the 
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1 snapshot, what's the basis for this snapshot? The basis for this 

2 snapshot is racially polarized voting and at-large elections. 

3 In California there are close to 3,000 political entities that 

4 elect the governing boards, and out of that 3,000 number of political 

5 entities, close to 90 percent end up elections on an at-large basis. 

6 And many of those political subdivisions have substantial and 

7 significant Latino/Latina minority populations. 

8 In a special study that I cite in my written testimony that's 

9 going to be published in conjunction with other researchers, we looked 

10 at various school districts in the Central Valley of California, and 

11 we found that there were about 100-and-some-odd school districts that 

12 had over 10 percent Latino/Latina population, close to 80 percent in 

13 population, and yet, there was no Latino/Latina representation on the 

14 school boards. 

15 So how do we address this problem? 

16 Well, when I started working at MALDEF back in 1974, one of my 

17 first cases was an at-large election challenge against the City of San 

18 Fernando here in Los Angeles. And at that time, back in 1974, it was a 

19 year after the landmark White versus Regester decision came out, of 

20 which Commissioner Davidson was clearly involved with in many 

21 instances, in many respects, and it was that constitutional standard 

22 that the Supreme Court for the first time held that at-large election 

23 systems can't operate and dilute minority voting strength that we 

24 utilize here in California and in the Ninth Circuit back in the 1970s 

25 to dismantle at-large election systems. 

26 But unfortunately, as a result of that City of San Fernando case, 

27 the Federal District Court there adopted a very restrictive 

28 evidentiary standard. We almost had to prove a discriminatory intent. 

29 This is back in 1974. 

30 As a result of that, we lost the case in the trial court level, 

31 we lost it in the Court of Appeals, the circuit -- the petition was 

32 denied in the Supreme Court. As a result of that decision, there were 

33 no more at-large election challenges in California or the Ninth 

34 Circuit until 1982 when -- well, actually, 1985 when -- after the 1982 

35 Amendment to the Federal Voting Rights Act. 

36 As you recall, there was a decision by the U.S. Supreme Court 

37 involving the City of Mobile which establishes discriminatory intent 

38 for purposes of challenging at-large election systems. 

39 As a result of that decision. Congress made two adopted section - 

40 - amendments to Section 2 which permitted us to go into court based on 

41 these other discriminatory intent standards. 

42 The first case that was filed under Section 2 involved the City 

43 of Watsonville in California, involving a case which I was privileged 

44 to be lead counsel on. In that case, we lost it at the trial court 

45 level, but we were successful at the Court of Appeals, and it's a 

46 classic case, a classic case where you had a substantial Latino/Latina 

47 population, close to 50 percent. There had been a history of Latinos 

48 running for office, close to nine times over a period of time, and 

49 yet, there were business people, there were teachers, there were 

50 community activists and they all lost. They all lost because of 

51 racially polarized voting. We were successful ultimately in that case. 
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1 As a result of that case, we started filing additional cases 

2 challenging at-large election systems. Those cases are listed in my 

3 written testimony. And then, as a result, two cases, one involving the 

4 City of San Marino and El Centro School District, federal courts 

5 started to establish very restrictive evidentiary standards again. 

6 As a result of those standards, since 1994, there have been no 

7 Section 2 cases that have been filed by private parties in California. 

8 And we are looking at the substantial disparity between the 

9 representation of the Latino/Latina communities and the levels of 

10 political representation that just simply is appalling. 

11 As a result of the difficulties that we were having with the 

12 Federal Voting Rights Act, we initiated an effort to adopt a state in 

13 the California Voting Rights Act. And I'm happy to report that the 

14 Lawyers' Community for Civil Rights from the San Francisco Bay area 

15 instituted two cases, one against the city -- one against the school 

16 district in Kings County, another against the City of Modesto, the 

17 Hanford Joint Union High School District. The case settled. As a 

18 result of that, we now have a district, possibly two, where Latinos 

19 can have an effective opportunity to secure representation on the 

20 board of supervis- --on the school board. 

21 The City of Modesto, in that particular case, the Superior Court 

22 has concluded that the State Voting Rights Act was unconstitutional, 

23 so we are pressing forward with an appeal along with the law firm of 

24 Heller, Erhman to assist us in that effort. So that's the at-large 

25 part, that's the Section 2 part. 

26 The other snapshot deals with Section 5. In California we have 

27 four counties that are subject to Section 5: Yuba, Kings, Merced, 

28 Monterey. And since 1982 there's been four letters of objections that 

29 have been issued by the Department of Justice. 

30 Now, one would ordinarily think that four letters in 1982 is such 

31 a small number, that there's really no need for a continued Section 5 

32 clearance. But, on the contrary, those letters have substantial 

33 impact, not only in changing the political demography in changing the 

34 politics of those counties, but it also served as a deterrent. It 

35 prevented jurisdictions in many of those counties from adopting 

36 discriminatory voting changes that ordinarily they would have adopted 

37 if they had not -- if there was no Section 5. And in that testimony we 

38 provide examples of that. 

39 To give you an illustration. Kings County, the City of Hanford, 

40 there was a letter of rejection dealing with annexations. As a result 

41 of that letter of objection, there were district --a district system 

42 was implemented in place. 

43 Several years later there had been discussions among the 

44 political power structure in the establishment that, if we could get 

45 out of Section 5, we could go back to the at-large election system. So 

46 in Kings County, at some point, was conducting a very informal inquiry 

47 about seeking exemption under bailout or seek an exemption out from 

48 Section 5 pre-clearance. So this is a very real scenario. It's not a 

49 hypothetical situation. 

50 Another example which clearly demonstrates that if there was any 

51 doubt about the effectiveness of Section 5 dealt with a letter of 
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1 objection that was issued against Chualar Elementary School District 

2 in Monterey County. 

3 There in 1995, what happened is, the Latino population became a 

4 majority in this elementary school district. They decided to implement 

5 district elections. They had one multi-member district that consisted 

6 of three members that were majority Latino. And, as a result of 

7 disputes with the Anglo population in this area, there was a petition 

8 to change the system from an at-large -- to change it from district 

9 elections, which when the majority Latino board took, over they 

10 changed it from the district election, they wanted to go back to an 

11 at-large election system. And there was a petition that was filed, and 

12 I believe an election was held, which it passed. And if it had not 

13 been for Section 5, we would be having at-large elections in this 

14 school district. 

15 So there's still a definite need for Section 5 in California. 

16 Another problem that -- and I'll close with this. Another problem 

17 is the lack of compliance by jurisdictions. In California we have 

18 documented many instances where covered jurisdictions like Monterey 

19 County have not submitted -- the City of Hanford have not submitted 

20 voting changes for decades. Decades. Not one year, but decades. We 

21 simply cannot permit this to go on. So there has to be an aggressive 

22 enforcement of Section 5. And in closing, in summary, there 

23 continues to be a need for Section 5 pre-clearance. At a minimum, 

24 efforts should be undertaken to ensure that jurisdictions have fully 

25 complied with Section 5. More importantly, these special provisions 

26 should be extended for another 25 years. In California Section 5 will 

27 be very effective in preventing the implementation of discriminatory 

28 voting changes. 

29 Since the founding of this nation to the culmination of the 

30 second reconstruction of the passage of the 1965 Voting Rights Act, 

31 minorities were effectively excluded from the political process and 

32 body politics. For close to two centuries there was a struggle to 

33 expand the franchise and provide that most fundamental of all rights. 

34 

35 

36 The problems of voting discrimination continue to this day, 

37 especially as evidenced in the 2000 and 2004 presidential elections. 

38 Unfortunately, the well -documented history of voting discrimination in this 

39 country has clearly demonstrated that there's still much work to be done. 

40 Without the protection provided by the special provisions of the Voting 

41 Rights Act, we will simply retrogress in our efforts to expand the right to 

42 vote. As a society, we cannot continue to have in our midst political 

43 outcasts who have no vested interests in the well-being of our community. 

44 Access to the ballot provides a powerful tool for the development of 

45 politically vested stakeholders who will not only protect the community but 

46 will serve as role models for the next generation of political leaders. 

47 This, Commission, is why we still need the Voting Rights Act. 

48 CHAIRMAN LEE: Thank you. Professor Avila. That was well phrased. It 

49 was very targeted testimony. 

50 Professor Davidson has admonished me. Professor Kousser, that I tried 

51 to be lenient several times. I apologize. 

52 Please welcome, if you'll welcome -- since your colleague went on past 

53 the time, I guess we will extend the same courtesy to you. 
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1 MR. KOUSSER: Thanks very much. I appreciate being here. In many of 

2 the California cases, I've sort of followed Joaquin Avila around working for 

3 a lot of the research, et cetera. And I'm doing the same thing today, so it 

4 feels familiar. 

5 I want to make three recommendations and then I want to talk about 

6 cases from two counties. 

7 The three recommendations are -- I think of four recommendations. The 

8 recommendations are for changes in Section 5 coverage which for us is key. 

9 They are related to cases that have taken place or they're related to 

10 changes that I think are necessairy to satisfy the City of Burney questions. 

11 The first that I would hope that the report will make and the 

12 Commission would recommend, is that there should be a unified purpose 

13 standard for Section 2 and Section 5. And the purpose standard should be 

14 that, which was essentially enunciated in Garza versus Los Angeles County 

15 Board of Supervisors. 

16 Let me quote from Judge Kenyon's opinion in the District Court case. He 

17 said that he thought it sufficient to find that the board, the L.A. County 

18 Board of Supervisors, has redrawn the supervisorial boundaries over the 

19 period 1959 to '71 at least in part to avoid enhancing Hispanic voting 

20 strength in District 3. 

21 The supervisors appeared to have acted primarily on the political 

22 instinct of self-preservation. The quote finds, however, that the supervisors 

23 also intended what they knew to be the likely results of their actions and 

24 the prerequisite for self-preservation, continuing from the quotation, was 

25 at a core and the dilution was in voting strength. 

26 You know, affirming this unanimously, the Ninth Circuit wrote 

27 that the discrimination need not be the sole goal in order for it to 

28 be unlawful. And in a concurring opinion, Judge Kozinski, a regular 

29 appointee often mentioned as a conservative appointee for the Supreme 

30 Court, talked about whether there could be, quote, intentional 

31 discrimination without an invidious motive. I'll give an example, 

32 and I'm quoting here, assume you're an Anglo homeowner who lives in an 

33 all-white neighborhood. Suppose also that you harbor no ill feelings 

34 towards minorities. Suppose further, however, that some of your 

35 neighbors persuade you that having an integrated neighborhood with 

36 local property values, that you stand to lose a lot of money in your 

37 home- On the basis of that belief, you join a pact not to sell your 

38 home to minorities. Have you engaged in intentional racial and 

39 minority discrimination? Of course you have. The personal feelings 

40 toward minorities don't matter. What matters are that you 

41 intentionally took actions calculated to keep them out of the 

42 neighborhood. So from having testimony on intent in the Garza case, 

43 and I was the chief expert witness for the ACLU, MALDEF, for the 

44 Justice Department on intent in the Garza case, which is to say also 

45 the only expert witness on intent in the Garza case on either side, 

46 but I think "chief" sounds better, so I usually say that. 

47 From that experience, in writing a very long report, which was 

48 put into Judge Kenyon's opinion largely, I became convinced that it 

49 was very important -- it is extremely important in Western 

50 jurisdictions, not in Southern -- any of the non-Southern 

51 jurisdictions, that in mixed-motives cases where there is intentional 

52 or ethnic discrimination, intentional discrimination on racial 

53 grounds, the standard ought to be that that is sufficient. That you do 

54 not have to prove that people discriminated and said they 
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1 discriminated purely because of race. We don't have to have it. It 

2 shouldn't be up to Congress to state that we do not have to have a 

3 standard which would only fit things like Busbee versus Smith in 

4 Georgia in 1981 in which the head of the Georgia State House Committee 

5 said, with regard to whether he would draw a district which would have 

6 elected eventually John Lewis from Fulton County, "I am not going to 

7 draw any nigger districts." That sort of smoking gun evidence ought 

8 not to have to be collected in order to satisfy an intent standard. 

9 The second thing is that I think and -- again, this is 

10 particularly for non-Southern jurisdictions -- the coverage formula 

11 for Section 5 needs to be changed. There are areas in the South that - 

12 

13 COMMISSIONER ROGERS: Say that again. 

14 MR. KOUSSER: The coverage formula that relates to Section 5 needs 

15 to be changed. It needs to be changed for City of Burney reasons and 

16 it needs to be changed for efficiency reasons. There are places 

17 where -- in the South where there has not been very significant 

18 discrimination against minorities for a substantially long period of 

19 time. There are places outside the South which are not now covered 

20 where we have learned through extensive litigation and where we've 

21 learned through Commission reports and some other things that there 

22 has been a tradition of discrimination. There has been extensive 

23 discrimination. 

24 In Los Angeles County, for 116 years we did not elect a Latino 

25 member to the board of county supervisors. From 1874 through 1991, 

26 when, as a result of Garza, we finally put into effect the district 

27 where it was possible for Latino voters to elect candidates of their 

28 choice, between those two periods, despite the fact that L.A. County 

29 was in 1980, 36, 37 percent Latino, we did not have a member on the 

30 board of county supervisors. 

31 There needs to be a standard which is based partly on the 

32 proportion ethnic in a county's population, because my experience and 

33 research shows that anywhere there is a substantial proportion in the 

34 population, and it doesn't have to be terribly substantial, there is 

35 likely to be discrimination in the voters. And so that standard would 

36 cut out a lot of the southern counties in the mountains and hills. It 

37 would add some counties, particularly with growing Hispanic and Asian- 

38 American populations, and that's particularly important in the Western 

39 United States, but it's also iirportant in the South. 

40 The third thing -- and this, again, is particularly important for 

41 Hispanic populations. Some of the states in which the Hispanic 

42 population is growing fastest now are North Carolina and Georgia and 

43 Arkansas. And in those places they've never elected Hispanics to 

44 almost anything. 

45 So a retrogression scheme --a continuation of the retrogression 

46 standard would allow the continuation of that towards elections, 

47 towards other discriminatory electoral structures which allow for 

48 continually to shut out those new emerging ethnic populations in those 

49 areas. And those demographic shifts make it particularly important 

50 that Congress would weaken or get rid of fear perhaps through a 

51 restored purpose standard of to try to overturn the Mosier cases in 

52 Louisiana. 
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1 The fourth thing -- and I just say this because every once in a 

2 while I disagree with Joaquin, and this is one of those instances. 

3 I don't think that the Section 5 ought to be extended for 25 

4 years. I think that on two grounds: One, it endangers the status of 

5 the act under City of Burney. And, two, I finished a paper, which is 

6 about 80 pages long, on Section 5 for a Russell Sage volume, which 

7 will be upcoming. 

8 One of the things that I learned from that is that it was very 

9 fortunate that after Roman versus Balding, decided April 22, 1980 -- I 

10 testified in the Bermuda case which was on intent -- immediately after 

11 Roman versus Balding, we had to revisit the Voting Rights Act. And 

12 that made it possible -- because we had to revisit the Voting Rights 

13 Act in Section 5 to make it possible to change Section 2 -- to amend 

14 Section 2 to outflank Roman versus Balding. There had been other 

15 cases which have occurred from 1982 to the present. It would have been 

16 a good thing had Congress had a -- forced some action which would have 

17 invited voting rights forces to try to make some changes in the 

18 interpretations of the law that the Supreme Court voice powers, which 

19 often seem to me to be incorrect. 

20 So there are advantages both from a legal standpoint and making 

21 the law something that would pass the Supreme Court and also from a 

22 tactical standpoint in constraining the Supreme Court by forcing 

23 Congress to act in a more timely fashion that argue for a shorter 

24 period of time for renewal. 

25 Just quickly to say something about cases from L.A. County and 

26 from Monterey County. 

27 The Garza case in L.A. County was a huge case. It cost about $12- 

28 and-a-half million, I think, all together to litigate. MALDEF was 

29 involved. ACLU Justice, the outside attorneys for the County of Los 

30 Angeles. There was -- there were very extensive -- it was a very 

31 extensive trial. It lasted for two-and-a-half or three months. A 

32 great deal of statistical testimony. Some of it -- a very small part 

33 of it intent testimony, but the intent testimony eventually became 

34 determinative. 

35 There was continuing discrimination, continuing drawing of 

36 district boundaries in an effort to ensure that Latinos could not 

37 elect a candidate of choice. This in a relatively enlightened 

38 community where Latinos otherwise were able to be elected to office, 

39 but what you had here is Anglo supervisors who again and again and 

40 again changed the boundaries so that they would keep Latinos from 

41 getting up to the threshold where they would be sufficient to 

42 challenge. 

43 I hope that your report makes clear that there are instances like 

44 this, even in the enlightened state of California, where you have a 

45 history of discrimination and very important and powerful 

46 discrimination . 

47 It's also true in Monterey, In Monterey I was involved in a 

48 couple of cases with Joaquin and the -- one of them didn't go to 

49 trial. The other, the judge didn't publish the facts, so I have two 

50 very long reports that I wrote about discrimination in Monterey which 

51 I'll leave with Chandler. 
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1 When Californians think of Monterey County, they think of Big 

2 Sur, they think of Pebble Beach Golf Course, they think of Monterey 

3 Bay Aquarium. They don't think of the North County areas. They don't 

4 think of the terrible strikes that we've had, the long history of the 

5 farm worker, anti-farm worker violence in Monterey County. They don't 

6 think of the degree of discrimination on the county level in drawing 

7 the supervisorial districts. It looks just like L.A. County and it 

8 looks just like several southern counties in cities that I've worked 

9 in . 

10 

11 

12 Again and again, they drew boundaries to ensure that Latinos had no 

13 opportunity to elect candidates of their choice, and this went through the 

14 1990s. And they abolished local courts to allow only the countywide Anglo- 

15 majority voters to elect, then, virtually all whites to the -- to the 

16 judgeships. 

17 They did not make clear that from 1968 on, when Joaquin brought Lopez 

18 versus Monterey County, that was litigated up to the Supreme Court level 

19 several times. It never went to trial. The Justice Department punted, in my 

20 view, and pre-cleared the actions finally. 

21 But the point here is that there is very extensive discrimination. It's 

22 different from Southern discrimination in the seventies and sixties in that 

23 you don't have a lot of smoking gun statements, but it's still very effective 

24 discrimination. And I hope that your report will make it possible to continue 

25 to show that there is purposeful discrimination in lots of places where you 

26 might not otherwise expect it. 

27 We've got lots of discrimination in California under -- which could be 

28 covered by the Voting Rights Act and sometimes has been covered by the Voting 

29 Rights Act in the past. I would hope it continues to be and we need to change 

30 the Voting Rights Act to ensure that it's so. Thank you. 

31 CHAIRMAN LEE: Thank you, Professor Kousser. 

32 Professor Davidson, do you want to begin your questioning? Well, you're 

33 checking your notes. Professor Kousser, you had Monterey reports and you 

34 also referred to a Russell Sage Fo\indation report. 

35 MR. KOUSSER: That I don't have with me, but I'll send it to Chandler. 

36 CHAIRMAN LEE: Okay. Thank you. 

37 COMMISSIONER DAVIDSON: I have a couple of questions and the first is to 

38 Ms. McCormack. 

39 I found your testimony very, very interesting. I was struck by the 

40 extent with which your office has reached out to language minorities and it 

41 does soxmd as though your program is a model of how that outreach should be - 

42 - should be conducted. 

43 I noticed at one point that you said that you offered a great deal of 

44 assistance to other language-minority groups that were not offered by Section 

45 203, but that your outreach was not as extensive because it was not required. 

46 And am I correct, in inferring from your statement there, that Section 

47 203 really does have an impact in terms of requiring officials, such as 

48 yourself, to do what needs to be done to make the ballot accessible to 

49 language minorities? 

50 MS. MCCORMACK: Absolutely. And I do believe that's the case. The cost 

51 component, which I did not include in my testimony -- it's a legal 

52 requirement, but the cost con^onent translating the -- we had 818 different 

53 ballot combinations on the November election last year. And that's what part 

54 of the geographic precinct you live in -- with the Congressional District - 
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1 - we have 17, as you know -- which state assembly, which local 

2 district creates all these different ballot combinations. 

3 Translating all the materials of that into the required languages 

4 runs about 3 to 5 million per major election in Los Angeles County. 

5 That's a significant portion of our budget which is usually between 18 

6 and 20 million to conduct a county election. 

7 So when that amount of money can get as high as 5 million, which 

8 it has, just to reach the -- to meet the minimum legal requirements, 

9 and that would be the translated materials, which are definitely 

10 legally required, that's not even the oral assistance. The oral 

11 assistance is on top of that. To extend translation of written 

12 materials in those other languages, we've just simply have not had the 

13 budget to do that, and so we've gone to community groups and we've had 

14 volunteers who work with us in Russian, Cambodian, and Armenian 

15 because we have such large pockets of those, and any other language 

16 which will assist us in doing some minimal translations. We've 

17 accepted that from them without cost because it would cost millions 

18 more to do that. 

19 So it really is a financial limitation, but we don't like to 

20 think that that would mean that we can't provide the materials, but 

21 certainly oral assistance, which I think is the most needed, is not 

22 the expense of translation so that we do go out to the community 

23 groups and ask them to help us find poll workers who speak those 

24 languages so we don't have to rely so much on bringing in -- a voter 

25 doesn't have to rely on bringing in a family member or someone else. 

26 They can actually go to the polling place and find that there's 

27 someone there who can assist them. So that's the main barrier to the 

28 extent it even further is the financial component. 

29 COMMISSIONER DAVIDSON: Thank you. 

30 I have a couple of questions for Mr. Avila. And we have 

31 developed a tradition, I think, on the Commission of encouraging our 

32 panelists to disagree among themselves where they have disagreements 

33 to express. And given Dr. Kousser's belief that the extension of 

34 the nonpermanent features should only be for ten years and your belief 

35 that it should be a 25-year extension, do you have a response to Dr. 

36 Kousser on that? 

37 MR. AVILA: Yes. I respectfully disagree, of course, but I -- I'm 

38 really just taking the lead with Justice O'Connor in the Weir case 

39 where she first felt it was going to take about a generation or 25 

40 years to sort of correct the problems. 

41 Based on what I've seen in terms of just talking to other voting 

42 rights litigators, talking with organizations, there is a very well- 

43 documented, very extensive record that's being developed now. And 

44 that record demonstrates that we have still a long way to go. And when 

45 you compare 35 to 40 years to 200 years, there's just simply no 

46 comparison. 

47 And not only do you have to deal with just outright racism in 

48 some instances, you have to deal with a lot of institutional 

49 structures. And when you're talking about close to 3,000 jurisdictions 

50 in California, that's not going to be done in seven years or ten 

51 years. 
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1 COMMISSIONER DAVIDSON: Okay. The second question has to do with 

2 your statement that, as I understood it, at least one of the 

3 jurisdictions that covered -- is covered by Section 5 has not made 

4 submissions for pre-clearance in decades. 

5 MR. AVILA: Yes. 

6 COMMISSIONER DAVIDSON: Could you be a little bit more specific? 

7 You may have been specific and I was just taking notes and I didn't 

8 hear what you had to say, but would you consider this to be the wild 

9 card here, or are there other jurisdictions that you think may not 

10 have been making these submissions? This has been a problem that 

11 has worried me for some time. And I don't believe that the Justice 

12 Department has a standard procedure for systematically determining 

13 whether jurisdictions have made pre-clearance submissions, and I've 

14 just wondered if you could expand a bit on that with your remarks 

15 there. 

16 MR. AVILA; Yes, it's just not me saying it. In 1968 you had the 

17 U.S. Commission on Civil Rights stating that there was a high degree 

18 of noncompliance with the Section 5 pre-clearance requirements. In 

19 my written testimony I highlight congressional testimony from 1970 

20 where Congress indicated that there was a high degree of non --a 

21 nondegree of Section 5 compliance. The same testimony was repeated, 

22 observations were repeated in 1975. There was a GAO report in 1978 

23 that talked -- that documented how many jurisdictions were just simply 

24 not complying with Section 5. 

25 In 1982 you had then Assistant Attorney General for the Civil 

26 Rights Commission for two days testified that even though there was a 

27 very strong period of enforcement during that time period, his 

28 department did not have the resources or the time to go and even 

29 secure an adequate compliance. Now, that's the background. When we 

30 look at Monterey County, we look at Lopez versus Monterey County. You 

31 had voting changes that occurred in 1968 to 1983 that had not been 

32 submitted, and it took two U.S. Supreme Court cases until 1999 -- the 

33 year 2000 when they were actually submitted. You would think that 

34 Monterey County would have learned. 

35 In the past recall election against where the present governor 

36 was elected, there was a consolidation of voting precincts in Monterey 

37 County. They went from 180 or so polling places to about 80 or so 

38 polling places. Half -- just close to half of all the polling places 

39 were closed. 

40 In investigating that case, it was discovered that Monterey 

41 County had not submitted their voting precinct consolidations for many 

42 years from at least 1995 to the year 2000. So that's just one 

43 instance. 

44 In Merced County, several years ago, I personally went out and 

45 looked at minutes for special election districts and found that there 

46 were a series of annexations to these special election districts that 

47 had not been submitted. 

48 The U.S. Supreme Court, in Perkins versus Matthews, documented 

49 how the -- there were many instances where there was noncompliance. 

50 So it's not anything that's just happened, you know, or that I'm just 

51 saying. It's well documented. The research is out there. And my 

52 greatest fear is that the Section 5 provisions will simply expire and 
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1 you'll have these hundreds if not thousands of voting changes that 

2 have not been submitted. 

3 COMMISSIONER DAVIDSON: Thank you. 

4 And now a question for Dr. Kousser. Your research has been -- 

5 on voting rights has been widespread and you have focused a good bit 

6 on the South as well as on the Southwest. And as I understand you, you 

7 are saying that some of the problems that racial or ethnic minorities 

8 encounter in Los Angeles, in California today are in many respects as 

9 serious as those which blacks have traditionally faced in parts of the 

10 old South. Am I correct there? 

11 MR. KOUSSER: That's correct. And there are analogies in the sorts 

12 of arguments you used. I testified in Dallas County, Alabama -- Selma 

13 -- in U.S. versus Dallas County in the early 1980s, and the judge in 

14 the case was W. Rivard Hand, who is well-known, shall we say, in civil 

15 rights circles. Judge Hand ruled against the Justice Department in 

16 that case, and he said that when the at-large system of elections was 

17 set up in Dallas County for the board -- I've forgotten whether it's 

18 called board of county supervisors, board of directors -- anyway, the 

19 county governing body, it was not so much that they wanted to 

20 discriminate against blacks and keep blacks out of office, they simply 

21 wanted to keep all the offices for themselves. 

22 The same sort of argument was made by the attorney for Los 

23 Angeles County, a mixed-motive argument in the L.A. County Board of 

24 Supervisors case. It was not so much that they wanted to discriminate 

25 against Latinos and set up districts that Latinos could not win in as 

26 that they wanted to keep all the offices for themselves, then an all- 

27 white board of county supervisors. 

28 I found that fairly striking. Los Angeles is like Selma. It's a 

29 good tag line anyway. Thank you. 

30 CHAIRMAN LEE: Mr. Buchanan. 

31 COMMISSIONER BUCHANAN: There'S an area of American history that the 

32 slaveholder, Tom -- and foxmder of our country, Thomas Jefferson said, "We 

33 must bind men with the chains of the law." Basketball coach -- former 

34 basketball coach of Georgetown University, John Thompson, Sr., said, "The 

35 world's a pretty nice place if you got a hammerlock on it and force it to 

36 be." 

37 I feel pretty secure about the state of the law pertaining to rights -- 

38 voting rights of American citizens, Mr. Chairman, if we would just clone this 

39 panel and put the people across the country in counties, like Ms. McCormack, 

40 and let these two debate with each other in the Congress and in the courts 

41 and life would be secure. In reality we must live with how things are. 

42 Now, you've said very clearly, you believe these provisions are needed, 

43 and I gather the three of you feel that as -- Chairman Sensenbrenner and his 

44 committee and their counterparts in the senate are looking at this 

45 legislation and coming up with something that will stand in the courts and 

46 determine whether what is there is needed, in a revised fashion or as it is, 

47 to be extended, I gather you would all say there needs to be extension of the 

48 provisions of the Voting Rights Act either in present form or in amended form 

49 in 2007; is that correct? 

50 MR. AVILA: That's correct. 

51 MS. MCCORMACK: YeS. 

52 COMMISSIONER BUCHANAN; Thank you, 

53 Mr. Chairman. 

54 COMMISSIONER: I think the answer "yes." 
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1 COMMISSIONER BUCHANAN: I heard "yes.” Thank you. 

2 CHAIRMAN LEE: Commissioner Rogers. 

3 COMMISSIONER ROGERS: Absolutely. Thank you kindly. First of all, I 

4 appreciate very much your testimony. I'm glad you all were here today. 

5 I'm just curious, I wanted to get a sense -- your cost as it relates to 

6 this program that you all have put in place, I'm assuming that your costs 

7 have to be significantly higher than if you just had an English-only ballots. 

8 MS. MCCORMACK: Yes, absolutely. Our expenditure for the translated 

9 materials that we're required to supply in a major -- every election, but for 

10 a countywide major election costs between 3 to $5 million to both translate 

11 it and print and distribute and mail these materials. Clearly with -- I 

12 don't -- I can't project what my bosses would say if we weren't required to 

13 do it, but we all know election budgets are not something that is the first 

14 order of priority for most governments so -- 

15 CHAIRMAN ROGERS: Sure. 

16 MS. MCCORMACK: -- I don't think that we would see this amount of budget 

17 if we were not required, and indeed, as much as we'd like to provide more 

18 services in other languages, we really have a limited budget to do that 

19 without a requirement. So for the costs of a major election like 

20 last November, which was somewhere around 20 million for our county to 

21 administer, somewhere in the vicinity of $4 million of that was for 

22 the translation and provision of materials under Section 203. 

23 COMMISSIONER ROGERS: In addition to that, the costs related to 

24 the oral component and otherwise paying folks essentially to be there, 

25 that's included within the $4 million figure that you -- 

26 MS, MCCORMACK: Well, actually, that 4 million is pretty much just 

27 the translation. We'd have poll workers anyway, so we -- 

28 COMMISSIONER ROGERS: Sure. 

29 MS. MCCORMACK: - > when we recruit, and we had about 30,000 poll 

30 workers that we recruited -- and we pay very little to our poll 

31 workers. Probably less than almost anywhere in the country -- 

32 COMMISSIONER ROGERS: Sure. 

33 MS. MCCORMACK: -- so it's very much a volunteer -- we recruit 

34 based on these criteria I mentioned to have individuals there who 

35 speak those languages and can assist in those languages, so we would 

36 have that cost regardless. We have to have people there. We simply 

37 find people who speak those languages rather than hiring someone who 

38 doesn't. So I don't really consider that an additional cost. 

39 COMMISSIONER ROGERS: Sure. 

40 MS. MCCORMACK: There is an additional cost in terms of finding 

41 them, the recruitment aspects. We have several staff people who are 

42 out recruiting, trying to find multilingual speakers, so there is a 

43 cost there, and that is included in the 4 to $5 million. 

44 COMMISSIONER ROGERS: What's your overall budget? 

45 MS. MCCORMACK: Our overall budget -- well, for each election, 

46 major election, it's somewhere around 20 million but -- 

47 COMMISSIONER ROGERS: 20 million. 

48 MS. MCCORMACK; -- because I'm the registrar, the recorder, the 

49 county clerk, a lot of my budget has to do with property records and - 

50 

51 COMMISSIONER ROGERS: Sure. 

52 MS. MCCORMACK: -- other things, so it's about hundred million -- 

53 COMMISSIONER ROGERS: Absolutely. 
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1 MS. MCCORMACK: -- but, you know, election budget for each 

2 election is about 20 million. 

3 COMMISSIONER ROGERS: Absolutely. When you think about the 

4 provisions in particular with respect to Section 203, the idea behind 

5 the provisions was that they would provide some assistance to people 

6 as they're essentially transitioning into the United States. In 

7 other words, you have new immigrant groups that come into the country, 

8 they may be speaking a native language from wherever country they're 

9 from, but the idea is ultimately that you transition into essentially 

10 English as a language that you primarily use in the United States. 

11 That can be one of the assumptions that's behind the law in and of 

12 itself. 

13 Does Section 203, in your opinion, create a situation where you 

14 have sort of a permanent separation of cultures? In other words, 

15 because the ballot is always in Chinese, the ballot will always be 

16 printed in Spanish, or the ballot will always be printed in Japanese, 

17 that you will, in effect, not encourage people to assimilate generally 

18 into the United States culture overall or will you maintain 

19 separation, in your opinion, with 203? 

20 MS. MCCORMACK: I think regarding voting, because of the complex 

21 ballots in California, it's very difficult to understand these 

22 propositions. We're about to have a statewide election on November 

23 8th on very complicated issues, including redistricting, and they're 

24 very hard to understand if it's not your native language. So I do 

25 think it's really important that we provide that service. I don't 

26 really think that's a determinant, though. I think -- I think what 

27 you're describing is much more neighborhoods and schools and 

28 assimilation is an everyday event -- 

29 COMMISSIONER ROGERS: Sure. 

30 MS. MCCORMACK: -- versus voting, which is an infrequent event. It 

31 doesn't occur that -- although it seems in California it occurs all 

32 the time. In my life it seems to be, but relatively you don't go to an 

33 election booth every day the way you go to a school or to a 

34 neighborhood or the other aspects of life that --as assimilation of 

35 culture. So whether or not we will ever get to the point where 

36 people won't need this service, which I think what may -- you maybe 

37 heading to -- 

38 COMMISSIONER ROGERS: Sure. 

39 MS. MCCORMACK; -- I do think that we find a lot of the poll 

40 workers that we recruit are younger, a lot of students that speak 

41 these languages, and what we've observed is that the -- most of the 

42 need is the older voters who come in, but it's surprising how many of 

43 the younger voters are bilingual -- 

44 COMMISSIONER ROGERS: Sure. 

45 MS. MCCORMACK: -- but, again, maybe their native language at home 

46 is primarily one of the foreign languages. 

47 So it is -- I think there is some transition that you're 

48 describing, because, again, we see most of the need, as they come into 

49 the polls, are the older voters, but then older people vote more. So 

50 it's kind of a skewed analogy as well. But with the poll workers, 

51 we're finding -- we find the multilingual workers primarily from 
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1 students, college students, and high school students who speak those 

2 languages at home. 

3 COMMISSIONER ROGERS: Absolutely, Thank you kindly, Ms. McCormack. 

4 Professor, I wanted to ask you a question particularly. You talked 

5 about essentially block voting, you talked about racial block voting, 

6 and you also mentioned about at-large elections. Are you generally 

7 opposed to all at-large elections? 

8 MR. AVILA: No. 

9 COMMISSIONER ROGERS: Which at-large elections are you not opposed 

10 to? 

11 MR. AVILA: The ones that don't have racially polarized voting. 

12 COMMISSIONER ROGERS: By that, you mean -- essentially you're 

13 talking about white folks that vote for white folks, black folks that 

14 vote for black folks, and Hispanics that vote for Hispanics, and 

15 Asians that vote for Asians. 

16 In voting patterns here in California, is it generally true that 

17 Asians will vote for Asians, that white people will generally vote for 

18 white people, blacks will vote for blacks, and Hispanics will vote for 

19 Hispanics? 

20 MR. AVILA: There's -- yes, generally. I can't give you specific 

21 instances. I can say that in the Garza versus L.A. County Board of 

22 Supervisors there were findings of racially polarized voting back in 

23 1990. I can tell you that in Tulare County and Fresno County in 

24 cases that at-large election challenges where I commissioned studies 

25 to look into racially polarized voting, there were very significant 

26 and substantial degrees of racially polarized voting. When we've had - 

27 

28 COMMISSIONER ROGERS: Where do you not find racially polarized 

29 voting? 

30 MR, AVILA: Where do you not. 

31 COMMISSIONER ROGERS: Where do you not find circumstances in which 

32 Hispanics vote for Hispanics, blacks vote for blacks, Asians vote for 

33 Asians, whites vote for whites? 

34 I guess I'm trying -- what I'm trying to do, Professor, is just - 

35 - I understand the context of your comments, and we've heard these 

36 comments throughout the United States to some extent, but I guess I'm 

37 trying to understand the nature of the comment as you make it 'cause 

38 you essentially say racially polarized voting is the basis for why it 

39 is that we should not have at-large elections, and we ought to 

40 maintain essentially the -- you know, relations that are broken down 

41 in a non-at-large basis. But I'm just trying to understand where 

42 the opposite occurs. 

43 

44 MR. AVILA: Well, I'm sure it does in some communities. I -- see, I 

45 don't conduct investigations where there isn't a problem. And usually my 

46 investigations have been as a result of people coming to me, to my office 

47 when I was practicing, and saying, you know, we have a problem with this 

48 particular system, so we investigate and we conduct a -- conducting racially 

49 polarized voting studies is a very expensive proposition. 

50 COMMISSIONER ROGERS: Sure. 

51 MR. AVILA: So to do it for all jurisdictions would be just 

52 prohibitively impossible for someone like myself. 
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1 COMMISSIONER ROGERS: Sure. Thank you kindly, Professor. Thank you very 

2 much. 

3 CHAIRMAN LEE: I hate to interrupt. Isn't part of the answer to 

4 Commissioner Rogers' question -- 

5 UNIDENTIFIED PERSON: Speak up. 

6 CHAIRMAN LEE: Isn't it part of the answer to Commissioner Rogers' 

7 question your testimony that you thought that the impact of racial 

8 polarization was mostly at the local levels rather than the statewide levels? 

9 MR. AVILA: Yes. Because I have not done studies at the state levels, I 

10 can't really speak with any authority on that, but I can speak with authority 

11 at the local levels. 

12 CHAIRMAN LEE: Well, what is it -- so is the statewide levels races, do 

13 they approximate with Commissioner Rogers is talking about, the kinds of 

14 elections where racial -- racially polarized voting doesn't have the bite 

15 that it -- 

16 MR. AVILA: No, no, I -- 

17 CHAIRMAN LEE: Why is that? 

18 MR. AVILA: Well, I think -- no. I think there are -- there are racially 

19 polarized voting patterns even in state legislative races and congressional 

20 races and it may not rise to the level in some instances. I know that 

21 Professor Kousser could probably speak more on that because he did some 

22 analysis of statewide -- correct me if I'm wrong. He did some analysis of 

23 statewide races. 

24 But to look for an example of where there is no racially polarized 

25 voting means that there is no racially polarized society in that local 

26 community. And it's becoming increasingly more difficult to find the absence 

27 of racially polarized societies. And so, for that reason, it's going to be 

28 very difficult not to find patterns of racially polarized voting. 

29 COMMISSIONER ROGERS: Thank you very much. Thank you, Mr. Chairman. 

30 MR. KOUSSER: In California -- well, to give you an example of a place 

31 where the -- there seems to be relatively little racially polarized voting in 

32 at-large elections, the Pasadena Unified School District, where my kids went, 

33 has -- 

34 COMMISSIONER ROGERS: And you give an example of what was it? I'm sorry. 

35 I missed what you said. 

36 MR. KOUSSER: There is -- there is not racially polarized voting -- 

37 COMMISSIONER ROGERS: Sure. 

38 MR. KOUSSER: -- in voting for the Pasadena Unified School 

39 District. It's not so clear to me why that's so. 

40 This is -- the community in general is still pretty polarized. 

41 It's segregated to a fairly large extent. The schools are 

42 predominantly black and Hispanic now. Whites generally do not go to 

43 Pasadena Unified School District. But there has been relatively little 

44 polarization. I think one of the things that happened, just to talk 

45 about the development of it, is that we had a big integration battle 

46 in the 1960s and seventies, a case -- Spangler -- went all the way to 

47 Supreme Court, decided in '76. And there were -- when I got to 

48 Pasadena in the 1960s and seventies, it seems like there was a school 

49 board election every year during the 1970s. There was either an 

50 election or a recall election. And there were huge battles between the 

51 integrationists and the segregationists. 

52 One of the things that came out of that was that the people who 

53 continued to support the schools and continued to vote in the school 

54 board elections didn't discriminate, and so there have been -- the 

55 integrationist leader in the seventies was a Chinese-American. One of 
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1 his allies was African-American. One of his opponents, one of the 

2 anti-integration candidates, was African-American. We've now elected 

3 Latinos to the school board, et cetera. It's the experience of going 

4 through a sort of racial crisis that made that possible in a way. 

5 With regard to statewide elections, famously in California, the 

6 Bradley-Deukmej ian election, particularly the 1982 election, was 

7 clearly very racially polarized in that the --at the end of the 

8 election, very close to the end, Bradley was nine points ahead in the 

9 pre-election polls, and he won -- on election day, he lost on absentee 

10 ballots, but there was clearly racially polarized voting at a 

11 statewide there. 

12 There have been subsequent elections in which there has not been 

13 racially polarized voting. Lieutenant Governor Bustamante has been 

14 elected -- 

15 COMMISSIONER ROGERS: Sure. 

16 MR. KOUSSER: -- without racially polarized voting. Generally 

17 African-Americans attract more opposition from Anglos than Latinos or 

18 Asian-Americans in California, but they still -- the other two groups 

19 still very often attract that. Another thing that is important is 

20 clearly whether there is -- whether the elections are partisan or not. 

21 The more partisan the elections, the less racially polarized voting 

22 there is. Whites will vote for an African-American who gets nominated 

23 

24 COMMISSIONER ROGERS: Wait, let me make sure I understand this. 

25 You said the more partisan the election, the less racially polarized 

26 voting you find here in California. 

27 MR. KOUSSER: White Democrats will vote for an African-American or 

28 a Latino who's on the Democratic ticket more easily than they would in 

29 an election which didn't have any party ballots on it. And since most 

30 local elections are nonpartisan, you find more racially polarized 

31 voting in nonpartisan elections and more on the local level therefor. 

32 COMMISSIONER ROGERS: Okay. 

33 CHAIRMAN LEE: Do you have anymore questions? 

34 COMMISSIONER ROGERS: I just had one question in particular for 

35 Professor -- forgive me. 

36 MR. KOUSSER: Kousser. 

37 COMMISSIONER ROGERS: -- Kousser, but I wanted to ask you this 

38 question because it is unique. As we travel throughout the United 

39 States, there is no doubt that, as we've talked about issues at the 

40 end of the day, the ultimate issue is one of discrimination. Do you 

41 like me or not like me, are you going to hurt me or not hurt me 

42 because of the color of my skin, or will you not vote for me or vote 

43 for me because of it, or restrict me from voting because of it. 

44 Ultimately this stuff all comes down to race wherever we are 

45 throughout the United States. But in particular I'm struck by two 

46 things: Conny, you mentioned in particular your thoughts as having 

47 grown up in the South and having come from Alabama and now been here 

48 in Los Angeles, you were mentioning in particular, as Professor 

49 Davidson was pointing out. Chandler was pointing out, your background 

50 in terms of having written about Southern politics, yet at the same 

51 time commenting here in Los Angeles. I was struck by your comment 

52 in particular saying that L.A. was not that different perhaps from 
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1 Selma in particular as it relates -- I'll take it your comments relate 

2 to Hispanics. I haven't heard any testimony about African-Americans in 

3 particular here in California. 

4 But I guess what I'm trying to get a handle on is to try to 

5 understand exactly what the nature of that discrimination as you 

6 describe it to be here in California is. It seems that you're saying a 

7 couple of things. 

8 On the one hand, you're saying nobody uses the word "nigger," so 

9 -- because we don't use the word "nigger" out here and nobody says it, 

10 we don't have the sort of smoking gun of it having been intent. 

11 And then at the other --on the other hand, you sort of say, 

12 well, the effect of it is the following, because I want to preserve my 

13 position, I'm not anti-Hispanic, I'm not anti-black, I just want to 

14 preserve my position which happens to be all white. And yet, at the 

15 same time, you described the world in which you have, quote, 

16 enlightened communities -- that's the way you used your phrase -- that 

17 seemingly describes a community in which you believe that white folks 

18 are somehow enlightened as it relates to issues relative to race, but 

19 yet you describe a world in which they engage in the same kind of 

20 discrimination that you describe takes place in the South. I'm struck 

21 by that. 

22 How can you have enlightenment on one hand and discrimination on 

23 the other, as you describe it, because I'm trying to get a sense about 

24 how it is that we articulate your point of view as you've expressed it 

25 here regarding what discrimination is here in California vis-a-vis the 

26 rest of the country. If it's not Southern discrimination, yet it is 

27 discrimination without the obvious factors of intent, how do you all 

28 describe it? And forgive me for that long question. 

29 MR. KOUSSER: No, no. 

30 COMMISSIONER ROGERS: I did not mean to be that long about that. 

31 MR. KOUSSER: It'S a wonderful question. I wish I'd fed it to you. 

32 My dissertation was called "The Shaping of Southern Politics: 

33 Disfranchisement and the Establishment of the One-Party South, 1880 to 

34 1910." And the thesis of that, more than anything else, is that the 

35 disfranchisement devices that were adopted in the South in the classic 

36 period of disfranchisement were adopted more out of a concern for 

37 power than they were out of a concern -- out of an enmity, an 

38 antipathy for people. 

39 This was a question of the preservation of a white power 

40 Structure and of the -- particularly the power structure of the people 

41 who were in then and who wanted to ensure that they and their children 

42 and their grandchildren would control politics forever. And the way 

43 that they did it was to discriminate against people who were poor and 

44 who were -- lacked education. 

45 Most of them were black, and certainly the object of it more than 

46 anything else was to discriminate against black people. But it was a 

47 question not of hatred. The policy makers there, then, and here now 

48 don't do things out of hatred. It's not that they hate black people. 

49 It's not that they hate Latinos. It's not that they even hate --or 

50 in the late 19th Century, Chinese in the Northern California. It's not 

51 so much that. It's a question of power. And in that sense, it's the 

52 same thing. They're preserving -- they're using the political 
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1 structures and the rules of politics to preserve power for themselves 

2 and people like them. And that's what it's about. That's what it's 

3 always been about . 

4 And so, in that sense, it's very similar in the Western United 

5 States and in the South, it's very similar in this century and in the 

6 last century. I've written a good deal about the two reconstructions 

7 and the measures that ended the first reconstruction, and many of the 

8 same things were used and are used to have the same effects now. 

9 When I see the Georgia voter ID bill and the $35 charge for a 

10 ten-year or twenty-year identification card in Georgia, it looks to me 

11 awfully much like the poll tax in the late 19th Century. 

12 

13 When I see redistricting changes in Los Angeles County and 

14 redistricting changes in Brighton County, North California, they look -- 

15 Brighton County, North Carolina looks very similar to me. So it's a question 

16 of power and that's what ties the two together. 

17 COMMISSIONER ROGERS: Thank you. 

18 CHAIRMAN LEE: Commissioner Buchanan, would you like to say something? 

19 COMMISSIONER BUCHANAN: Well, I just want to add a footnote. There was 

20 no question, as Ms. McCormack would agree, that in 1950s and thereafter was a 

21 great deal of racial prejudice in states like Alabama. It was there. But 

22 there is also great merit. Professor Kousser, as I believe in what you say. 

23 When we try to make a breakthrough as young Republicans in a state that 

24 has been in the hands of Dixiecrats most of -- Democrats for 100 years, the 

25 people were -- who held the power in counties around Alabama -- it was run by 

26 county courthouse police and political machines in one party -- they were in 

27 mortal fear of the fact that there were counties that were majority black in 

28 Alabama, which would, in their view, guarantee they'd be thrown out of office 

29 and lose their power. So I think what you say has to have merit, that 

30 power has a lot to do. And if you don't take that into account in looking at 

31 voting rights questions, you're missing a very important point. 

32 The prejudice was clearly there, too, there's no question about it. But 

33 the loss of power was clearly a strong motivation in trying to keep things as 

34 they were. 

35 CHAIRMAN LEE: This is a new trend. We have commissioners testifying 

36 now. Ms. McCormack -- That was good. That was good. 

37 COMMISSIONER BUCHANAN: There is my case, Mr. Chairman. 

38 CHAIRMAN LEE: I was complimenting you. 

39 COMMISSIONER BUCHANAN: Thank you. 

40 CHAIRMAN LEE: Ms. McCormack, from your vantage point as an election 

41 official, what changes would you like to see in the Voting Rights Act? MS. 

42 MCCORMACK: I really directed my testimony very narrowly to Section 203 and 

43 what most of this testimony has been on -- a lot of it has been on Section 5, 

44 and certainly in terms of redistricting, I'd like to make sure everyone in 

45 this room knows that our office has nothing to do with the board of 

46 supervisors' lines, which is not always the case. There are counties where 

47 the registrar is involved in that process. I'm glad to say ours is not one of 

48 them. Clearly that's a very political process. I'd rather keep my testimony 

49 on -- based on obvious need. 

50 Los Angeles County is the most diverse county in the country and the 

51 obvious need that arises through not just, you know, activists, you know, 

52 that there's always a couple of activists, but a real community need has been 

53 expressed that individuals simply cannot -- who have limited-English 

54 proficiency try to deal with the ballot -- the complex ballots that we 

55 have in this state. Perhaps that would be different if we didn't have 
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-- like if we were in a state without initiatives or propositions, 
because I think, you know, names on a ballot, people can learn an 
office and a name. But when you get into the complex ballots, the need 
for it is dramatic. And so I think that in term -- and I don't see 
it going away. If anything, it seems to be increasing. 

Whether that's -- what Mr. Rogers indicated, whether that's a 
cultural phenomenon, I don't know, I'm not an expert and don't have 
any background in that. I just know that we have a very recognized 
need for these services and I also know that county governments or any 
government rarely funds a need unless there's a requirement. So it 
really base -- it boils down to, without a requirement, I don't know 
whether or not we would be able to sustain the level of services that 
we're providing in this area. 

CHAIRMAN LEE: Let me -- well, I didn't mean to put you on the 
spot. I just wanted to ask -- I want to start with this observation. 

I noticed that when I was at the Justice Department, state and local 
officials actually sort of liked technical assistance, and the 
technical assistance they liked most from the Justice Department was 
funding. And with respect to the testimony you've given about 
Section 203 and the high cost of the admirable programs you have, that 
outreach and targeted advertising and things of that kind, I wonder to 

I can't get any closer to this. 

MS. MCCORMACK: There you go. 

CHAIRMAN LEE: Should there be a funding component -- 

MS. MCCORMACK: No. 

CHAIRMAN LEE: -- to Section 203 because -- 

MS. MCCORMACK: We've obviously never had a funding component to 
Section 203, and prior to HAVA, we never had any ability to do any 
advertising at all in our office -- 

CHAIRMAN LEE: Right. 

MS. MCCORMACK: -- or in my 24 years of being a registrar in 
Dallas, Texas, and San Diego and here. I never had anything, not even 
an outreach coordinator that would be funded, so we were reliant on 
developing PSAs and using that avenue, which often we didn't even have 
the resources to put together PSAs. 

So this last year was a new revelation to us because, as part of 
our Help America Vote Act funding, we were eligible in our state to 
apply for grants through the Secretary of State's office to improve 
the process of voting and educating the public. And California, of 
course, is required to provide everyone a sample ballot, which is very 
unusual in most states. They do not have this service, which is a very 
wonderful service that's mandated by state law. But to go beyond 
that and actually be able to run paid advertisements in newspapers, I 
think it has to had -- had to have some impact on the fact that we had 
this remarkable voter turnout. I don't know. I don't have a way to 
prove that . 

But I do think that it made a difference to the community, that 
they knew what their options were for the voting systems, 'cause we're 
all in the process of changing voting systems, which is very difficult 
for voters when you start introducing that level of change, and the 
whole country's doing that right now, which is complex, to say the 
least. And so a lot of our advertising dealt with how to use the 
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1 voting system, you know, how to -- what are the deadlines, how do I 

2 get there, what are my options, can I vote absentee. People don't 

3 always know these things. And, of course, all of us have Web sites but 

4 not everybody has access to that, so I think it made a huge 

5 difference. 

6 As to whether or not it should be funded, obviously, I think that 

7 all the local jurisdictions would love to see federal dollars behind 

8 federal programs. I mean, that's a standard recommendation of 

9 certainly our board of supervisors and I bet any board of supervisors, 

10 so certainly we would love to see federal funding coming for federal 

11 requirements, yes. 

12 CHAIRMAN LEE: I thought you'd say that. With respect to -- 

13 Professor Avila, with respect to the State Voting Rights Act, do you 

14 think there are any lessons in that Voting Rights Act for where we are 

15 in the federal act which is thinking about some worthwhile amendments? 

16 MR. AVILA: Well, there are several. Perhaps the most significant 

17 one dealt with the bill of costs, and that is whenever a winning party 

18 wins a case, they can automatically file their bill of costs, and that 

19 includes defendants, which would be cities or jurisdictions. And in 

20 the seventies, when I was litigating these cases, the bill of costs 

21 would just be filing fees, copies, and so on, which would probably be 

22 just a couple hundred bucks, especially in Texas. It was no higher 

23 than that. 

24 But in California, as a result of jurisdictions spending over a 

25 million dollars in fighting these cases, the copying charges and all 

26 of the ancillary charges that are subject to a bill of costs were in 

27 the hundreds of thousands. 

28 And what happens is that -- and this is documented in my written 

29 testimony is that when a case is lost, as it was in Santa Maria, as 

30 it was in El Centro, Che jurisdiction filed a bill of costs against 

31 clients that were very scared as a result of statements made by the 

32 jurisdiction that they were going to lose their homes. And so, as a 

33 result of Chat, an appeal was dismissed in the El Centro case and an 

34 appeal was not pursued in the Santa Maria case. So in the State 

35 Voting Rights Act, there is no provision for the recovery of bill of 

36 costs by a winning jurisdiction in a case. That's one. 

37 The second part of it and -- because, as a result of that -- it's 

38 a chilling factor. People are not going to be filing these cases 

39 because they don't want their homes to be taken away from them if they 

40 lose, and we can't guarantee -- right? -- that we're going to win. 

41 The other more substantive area is that under the Federal Section 2 

42 Act, you have like close to nine different factors that courts look 

43 at. You have the three precondition factors under Thornburg, and then, 

44 if you're able to survive that, you get into the totality of 

45 circumstances. In the State Voting Rights Act, we don't require 

46 that. All we need to demonstrate is that there is racially polarized 

47 voting plus dilution in -- dilution of minority voting strengths. The 

48 two go together, so. 

49 CHAIRMAN LEE: Thank you. 

50 Professor Kousser, I have some questions, but I'm told -- I've 

51 been told that we have to pretty much end this session because we're 
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1 running out of tape. But I wonder if -- oh, I wonder -- this is my 

2 question. 

3 With respect to the standard for coverage, it would be very nice 

4 if we could get some more details of what your thoughts are on that as 

5 well as the other recommendations that you made. And I wonder if you 

6 could supplement your testimony in some way. 

7 MR. KOUSSER: I will send you something. 

8 I think that there should be coverage wherever there is -- you 

9 gather information about what the exact percentages should be, but if 

10 a group or a set groups in a county is more than 20 percent or is 20 

11 percent, say, then it seems to me that there are -- that Section 5 

12 coverage ought to be extended. 

13 

14 

15 If it's less -- and the figure is somewhat arbitrary. You 

16 may be able to hone that figure better, make it larger or smaller. Or if 

17 there has been a successful case or a Section 5 objection over the last X 

18 period of years -- and, again, your evidence will probably be able to fill in 

19 that X better than I. 

20 The object of this is to say here is where we expect to see voting 

21 structures or voting rules adopted which are likely to be discriminatory and 

22 in other places it's less likely to occur. And that makes very much more than 

23 a rational basis. It may make -- it may be something that will survive strict 

24 scrutiny under City of Burney. It's -- but it would enable the Commission to 

25 say that we have very good reasons for the -- because of the evidence that we 

26 have gathered, to try to modernize the Voting Rights Act and make sure that 

27 it covers exactly who it ought to cover. 

28 In 1970 and 1975 there were proposals to make Section 5 national, 

29 universal coverage. The purpose of that was really to flood the Justice 

30 Department with so many voting changes, that it would not be able to make 

31 distinctions between them and enforcement would go out the window. That's 

32 the wrong thing to do, but there should be more nationalization of the Voting 

33 Rights Act than there is today. 

34 Those two sorts of provisions with numbers to be filled in and exact 

35 provisions to be made on the basis of your more extensive experience than 

36 mine seem to me to be the right way to go. 

37 CHAIRMAN LEE: I think that the effect of -- I think some of the 

38 testimony we've heard from the Northeast in particular places does indicate 

39 the unhappily the national persistence of vote -- of polarization but also, 

40 you know, supports I guess the argument you're making. I don't know, 

41 Chandler. Do you think that's true? That there seem to be -- you know, we're 

42 not talking about that fact it's focused on the South anymore. 

43 COMMISSIONER DAVIDSON: Yeah, I think that's true. 

44 CHAIRMAN LEE: That was eloquent. Okay. 

45 So we're done and we're breaking for lunch. And we have lunch -- 

46 where, Chandler? 

47 COMMISSIONER DAVIDSON: Over there. 

48 CHAIRMAN LEE: -- over there for everybody, and we'll start up again at 

49 1:05. 

50 Thank you very much for this panel. And it's been one of the more 

51 instructive panels we've had actually. 

52 Thank you very much. 

53 (At 12:28 P.M., the hearing was adjourned for noon recess.) 

54 {At 1:18 P.M., the hearing was reconvened.) 
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1 CHAIRMAN LEE: Okay. We're now going to resume the hearing in the 

2 Western Regional Hearing of the National Commission on Voting Rights Act. 

3 Our second panel consists of three guest panelists: Robert Rubin. He's 

4 the legal director of the Lawyers' Committee for Civil Rights of San 

5 Francisco. 

6 Notwithstanding his youthful appearance, Mr. Rubin has been a 

7 civil rights lawyer for 25 years, specializes in immigration and voter 

8 rights. He's done many cases on the Voting Rights Act, but also under 

9 the National Voter Registration Act of Law. And he was counsel to 

10 Latino voters in the Monterey County case that was earlier discussed. 

11 And more recently, he was counsel to minorities voters challenging the 

12 elimination of community-based voting precincts during the 2003 

13 California gubernatorial election. And he has testified numerous times 

14 before the California Legislature and the United States Congress. 

15 Prior to coming to the Lawyers' Committee, he was ACLU staff counsel 

16 in Jackson, Mississippi. 

17 Debbie Hsu Siah is the fund developer of the Chinese Information 

18 and Service Center of Los Angeles. Ms. Siah works for the Service 

19 Center, which is a nonprofit social service agency, as a housing and 

20 urban development fellow at the University of Washington. Ms. Siah 

21 documented voter access issues and conducted voter outreach projects 

22 for local nonprofit organizations. 

23 I think I moved you to Los Angeles when you're actually from King 

24 County in Washington state. Sorry. 

25 Since July 2002, Ms. Siah has helped coordinate the King County 

26 Section 203 Community Coalition that monitors bilingual voter access 

27 in King County, 

28 The third member of our panel is Rosalind Gold, the senior 

29 director of NALEO. She's a senior director, policy research and 

30 advocacy for NALEO. NALEO is the National Association of Latino 

31 Elected and Appointed Officials. 

32 I guess you're with the educational fund. 

33 Ms. Gold has worked there for over a decade on policy analysis 

34 and research for the naturalization and Latino power empowerment 

35 efforts of NALEO. Her areas of expertise include election reform, a 

36 census, and the restructuring of the nation's immigration bureaucracy. 

37 Welcome. Why don't we begin with you, Mr. Rubin. 

38 MR. RUBIN: Thank you very much. Again, I'm Robert Rubin with 

39 the Lawyers' Committee for Civil Rights in San Francisco. Am I doing 

40 okay on sound? Morgan Kousser talked about how he followed Joaquin 

41 Avila and how difficult that was. Well, I've been following Joaquin 

42 Avila and Morgan Kousser around voting rights issues for the better 

43 part of ten or fifteen years now, and I'm not sure what I have to add, 

44 but I will try to make it as informative and interesting as possible. 

45 COMMISSIONER DAVIDSON: Mr. Rubin, could I interrupt and ask you 

46 if you could move the microphone just a little bit closer. I know it's 

47 close now, but I'm having a hard time hearing everybody on the panel. 

48 And speak clearly and -- and keep on going. Sorry to interrupt. 

49 MR. RUBIN: No problem. 

50 CHAIRMAN LEE: We ourselves are going to try to do that also. 

51 MR. RUBIN: I think the acoustics are challenging in this room. 

52 What I'd like to try to focus on is, not so much some of the legal 



767 


34 


1 standards that I think you heard a lot about in the earlier panel, but 

2 some of the things that I've observed and learned just about voting 

3 behavior in California, and around the issues that we've litigated. 

4 As my written testimony connotes, there's essentially four areas 

5 that I'd like to focus on. One of them I think I'll probably skip, 

6 given the earlier discussion, which is Lopez versus Monterey County. 

7 That was a case that Joaquin Avila and I cocounseled to the Supreme 

8 Court, actually twice. Once, it didn't quite feel like a voter rights 

9 victory, because Clarence Thomas voted for us. The second time it was 

10 eight to one. It felt a lot better when he dissented. 

11 But having prevailed on that, that was a fairly clean legal 

12 issue, although I should say, just in terms of voting rights behavior, 

13 is that we had a very interesting reaction from our District Court 

14 panel. Of course, there is a Section 5 case, so it was a three judge 

15 panel. And the judges were really quite incredulous that we could be 

16 alleging discrimination and retrogression in the Section 5 context. 

17 And there really was that attitude of, well, that's -- that's 

18 Alabama, that's Mississippi, that's not the enlightened state in which 

19 we live here in California. And it's required quite a bit of 

20 education. 

21 So, as I talk about some of these issues, I'd like to talk, not 

22 just about the behavior of voters, but the reactions of behavior of 

23 judges, particularly state court judges that we're trying some of 

24 these cases in front of now. 

25 One of the other issues that we've addressed in our office is the 

26 special elections, and what happens when special elections are called. 

27 I'm not sure, is there one this week, Rosalind? Or is it -- it almost 

28 seems as if we're dealing with it on a weekly basis. We, of course, 

29 had the gubernatorial election, and on that I think I would ascribe to 

30 Morgan Kousser's views that, well, it wasn't as blatant as literacy 

31 tests and poll taxes, we did have an extraordinary reduction and 

32 consolidation of voting precincts. We noted at least 17 instances 

33 in which voting booths were being moved out of Latino neighborhoods to 

34 remote areas. In one instance, it was being moved to the sheriff's 

35 posse clubhouse, an Anglo hunting club that was not known for 

36 particularly friendly attitudes towards Latinos. And these changes 

37 were being adopted, were going forward, without Section 5 pre- 

38 clearance. This was in Monterey County as well as in several other of 

39 the other four counties in California that are covered jurisdictions. 

40 We sued on that, we got a temporary restraining order, and the 

41 court was just about ready to hold up the whole gubernatorial election 

42 itself, when Monterey County and the other counties finally did exceed 

43 to the provisions of Section 5 and submit on their changes for pre- 

44 clearance. I should add, as to the efficacy of Section 5, it wasn't 

45 just a procedural submit and pre-dear process, but that, what the 

46 county ultimately acknowledged, is that several of those changes -- 

47 those closing of voting booths, the moving of those voting booths out 

48 of predominantly Latino neighborhoods into areas that, if they weren't 

49 hostile to Latinos, they were miles away, not accessible by public 

50 transportation and had a clear chilling effect on their voting rights, 

51 that those -- that those changes could be found to be retrogressive 

52 and the County, in fact, withdrew those voting precinct consolidations 
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1 and restored the polling places in those various places in the Latino 

2 neighborhoods. So, that was one instance in the gubernatorial 

3 election. 

4 Another instance I think that's particularly important, is the 

5 letter of objection that we received involving the Chualar School 

6 District. And, again, my colleague, Joaquin Avila, because we work in 

7 tandem on a lot of these issues, has stepped on my lines and I won't 

8 bore you with the details of that. But I think it's important to know 

9 that the Justice Department in 2002 issued a letter of objection to 

10 this school district that has a 75 percent Latino voting age 

11 population, 55 percent registration rate. And, despite these figures, 

12 DOJ issued a letter of objection because of the strong evidence of 

13 discrimination against Latino voters. Quoting a little bit from 

14 their findings, the DOJ found evidence that the petition drive -- this 

15 was a petition drive to recall the elected official -- the Latino 

16 elected officials -- that the petition drive to -- was, quote, 

17 motivated, at least in part, by discriminatory animus. The cover 

18 letter for the petition drive, quote, attacked the credibility of the 

19 districts of the trustees from the district citing the language skills 

20 of one trustee and making unfavorable references to the language 

21 preferences of another. 

22 And so, here, it wasn't the -- the ''N'' word being spewed about by 

23 a Southern Secretary of State or a Registrar of Voters, but it was a 

24 ridiculing of one's language preference, of an elected official's 

25 language preference, that was relied upon by the Justice Department 

26 for its finding, that these proposed changes would be retrogressive. 

27 The Justice Department actually determined that the proposed 

28 change would have a retrogressive effect on Latino voting strength and 

29 noted these two points: One, that despite the 75 percent Latino voting 

30 age population, that the Latino voters had experienced some mixed 

31 success in voting and, when they were successful, they faced constant 

32 and sometimes successful, as in this instance, efforts to recall the 

33 candidates that they had elected. 

34 

35 

36 So, even once they'd elected them, they would then resort to recall 

37 elections in which there would be lower turnout, and the Anglo voters would 

38 recall the Latino elected officials. 

39 So the DOJ did confirm that, during that referendum election, the Anglo 

40 proponents easily defeated the Latino opposition under, quote, highly 

41 charged, racially polarized circumstances. 

42 Okay. So I think that you have there the reasons why we need Section 5. 

43 And it's a little different than I think it was in the South, and I've got 

44 some experience with that, having spent the first couple of years of my 

45 practice, when I really was young, in Mississippi. And here, it's more 

46 about changing demographics. And, although I have the utmost respect for 

47 Morgan Kousser, I would suggest, it's not quite simply about power -- that 

48 there is a racial element here involved. We've analyzed these recent 

49 elections. 

50 We've analyzed elections like Proposition 187, which is a statewide 

51 referendum that would have denied education to immigrant children. This was 

52 one of the most -- in fact, he did some of the analysis for us. Dr. Kousser 

53 did. This was one of the most racially polarized votes that we've ever seen. 
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1 It was -- it was incredible, the kind of numbers that we got out of that 

2 analysis. 

3 The California voters were not concerned about immigrants coming across 

4 the Canadian border. They were not concerned about the Western Europeans 

5 that had overstayed their tourist or student visas, who I might add, comprise 

6 50 percent, that's correct, one-half of the undocumented immigrant population 

7 in this country is made up of overstays, people who are typically from 

8 Western Europe, that come in on tourist visas and student visas. Yet, that 

9 was not what propelled the California electorate in 1994 to vote almost 60 

10 percent in favor of Proposition 187. It was the fear of the brown immigrant 

11 coming across the Mexican border. Dr. Kousser is absolutely correct, 

12 however, that there is a power element here and we've seen it in local 

13 jurisdictions, in Kings County, in Monterey County, and that these changing 

14 demographics, and the potential attendant power shifts that they bring, may 

15 create and do create a temptation for incumbents to make those kinds of 

16 voting changes that we typically only associate with the South. 

17 So we saw it in Chualar, where changes are made quickly to a voting 

18 schedule and a recall --a referendum election is held to, essentially, 

19 recall previously elected Latino officials. That would be a change that would 

20 be subject to Section 5. 

21 Or, as in Hanford, California -- Hanford is in Kings County, the San 

22 Joaquin Valley --we recently filed one of the only two lawsuits that have 

23 been filed under the California Voting Rights Act. The suit was against the 

24 high school board, one of the largest school boards in the State of 

25 California. 

26 Hanford, although they quickly settled because it was a dead-bang 

27 winner for us and they didn't want to pay our attorney's fees, has 

28 fought tooth and nail on how the district lines are going to be drawn. 

29 They're incredibly hostile to this and, in that case, Dr. Kousser's 

30 absolutely correct. They see power slipping away. In some cases they 

31 may be evil, but they are not stupid. 

32 They realize the reality of the demographics. And, when Latinos 

33 are coming in, in the kind of numbers that they are to our state, when 

34 people are becoming naturalized citizens, when the citizen voting age 

35 population is getting to the levels that it does, entrenched power is 

36 fearful. And so, when we were in Hanford, I was accused of playing 

37 games with the law for having filed a suit under the California Voting 

38 Rights Act that you heard described earlier. Why? Because we relied on 

39 the law. I didn't think that was playing games. I thought that the 

40 school district that had long since shut out the Latino community, 

41 such that there were no Latino elected official on the school board, 

42 despite a 40, 50, almost 60 percent school attendance rate, that there 

43 was not a single Latino elected official on that board until very 

44 recently, that that was a school board -- that was a local 

45 jurisdiction playing games and playing very serious games with the 

46 lives and the educational aspirations of these children. And so 

47 that is why we need Section 5 so that when influenced districts in 

48 places like Hanford, influenced districts being anywhere from a 35 to 

49 40 percent -- lower 40 percent district, in which, with minimal 

50 crossover votes. Latino and minority candidates can get elected. When 

51 those influenced districts threatened to become the majority minority 

52 districts, we're going to see these last-minute changes in voting 

53 procedures that Section 5 needs to be able to cover. 
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1 And when special elections are called, we're going to see long- 

2 standing polling places moved. We're going to see polling places 

3 consolidated. We're going to see people inconvenienced and, indeed -- 

4 in perhaps more subtle ways, but no less effective ways, shut out of 

5 the voting process. That is why Section 5 is still needed here in 

6 our enlightened State of California and that's why the Congress ought 

7 to be reauthorizing Section 5 and ensuring the important protections 

8 remain main in effect. Thank you. 

9 CHAIRMAN LEE: Thank you, Mr. Rubin. Ms. Siah. 

10 MS. SIAH: I thought he was going to have questions afterwards. 

11 CHAIRMAN LEE: We're going to have questions at the end of -- 

12 MS. SIAH: At the end. Okay. 

13 CHAIRMAN LEE: If possible, try to restrict your comments to 

14 between five and ten minutes. 

15 MS. SIAH: Sure. Well, I want to thank the Commission for 

16 inviting me here today. And I represent the Section 203 community 

17 coalition in Seattle, Washington or King County, Washington. And we're 

18 a coalition of nonprofit organizations that are involved in voter 

19 outreach efforts in King Coiinty. So all of us are volunteers and we 

20 all have different jobs during the day, but we're really excited to be 

21 part of this hearing today. 

22 We learned about our Section 203 distinction in King County in 

23 July of 2002. And the Coalition has worked pretty closely with our 

24 elections office to ensure full compliance and has been quite 

25 successful. Besides scheduling, sort of, the monthly meetings with our 

26 elections office, we've worked together to produce an impressive array 

27 of bilingual materials. This is the first time that King County's had 

28 to implement any type of bilingual voter assistance, so they were 

29 starting from zero, and we've been with them since that process. 

30 So we're very happy to report that, because of our advocacy 

31 efforts, we've hired a minority language coordinator -- or our 

32 elections office has -- and been able to implement a good program. 

33 We've also conducted six successful poll monitoring projects at 

34 polling sites, with the help of the National Asian Pacif ic-American 

35 Legal Consortium, and also the Asian Pacif ic-American Legal Center 

36 here in Los Angeles. 

37 We've also sent bilingual mailings to about a hundred -- to -- 

38 excuse me -- to 20,000 registered voters with Chinese surnames, to 

39 tell them about the bilingual ballot availability. We've designed 

40 script for the elections office for their poll worker training so that 

41 they are able to educate their poll workers about Section 203 and also 

42 some of the questions that voters may have on the polling day. And the 

43 video was watched by all 3,000 of the King County's schoolworkers and 

44 judges. 

45 We've conducted poll worker surveys to find out their impression 

46 of interactions between poll workers, since a lot of them have -- most 

47 of the poll workers, at least that I've witnessed, are not minorities, 

48 and so we wanted to get in^ressions from some of the minority poll 

49 workers in terms of their interactions, and also the training that 

50 they received. And we also sent out mass mailings to over 8,000 

51 families requesting assistance for bilingual poll workers to recruit 

52 them for the important job on election day. 
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1 So these projects and outreach efforts have made voting -- legal 

2 voting -- accessible for the English limited proficient community in 

3 King County. And our work with the elections office started with 278 

4 voters that requested bilingual assistance. And that number's grown to 

5 1,415, so we still are small in the numbers, just emphasizing the need 

6 for outreach in our community. I guess it's sort of been a work in 

7 process and we've had a couple years to strengthen this program, but 

8 we have had instances where we've run into miscommunication at the 

9 polling sites as well as other problems surrounding written materials, 

10 on-line materials, and oral language assistance. 

11 In particular there was no effort from the elections office to 

12 recruit bilingual poll workers and it remained inconsistent. Also, 

13 once they were recruited, they weren't sent to the targeted sites 

14 where help was most needed. 

15 In addition, voters were unable to identify bilingual poll 

16 workers at polling sites. They didn't know who to go to when help was 

17 needed. And we addressed this at several of our poll monitoring 

18 projects in King County. 

19 In terms of our on-line assessment of materials, many of the 

20 different things posted on the Secretary of State Web site were 

21 translated incorrectly. We found that the Secretary of State would use 

22 software which translated English directly into Chinese using English 

23 syntax, so it didn't make any sense, so it was just gobbledygook, I 

24 guess you could say, and so when someone tried to read information on- 

25 line, they wouldn't weren't able to. And when we talked to the 

26 Secretary of State about this issue, they took it off their Web site 

27 and they never put anything else back on, because they thought that 

28 they weren't required to do any type of translation and the 

29 translation they did do was out of courtesy for the community. And 

30 this was also evident in the Korean community as well. 

31 And the Secretary of State also translates the voter pamphlets 

32 every, I think, other year, and then King County will translate it. 

33 They share the translation responsibility and the printing 

34 responsibility. And when they did translations, we also found a lot of 

35 different problems with the translations and had -- which caused a 

36 delay in sending out of the Chinese mail ballots, so folks that voted 

37 with the bilingual ballots got their ballots later, meaning that less 

38 people had a chance to turn them in and, therefore, vote for 

39 candidates of their choice. 

40 

41 We found that in many of the polling sites a lot of poll 

42 workers did not know or were \inaware of where to put signs, you know, which 

43 way was up, which way was down, in terms of Chinese characters, so things 

44 were all in the wrong places. They also had Chinese language ballots that 

45 were still sort of in the shrink-wrap on the table or underneath the table, 

46 and weren't visible for folks to look at. 

47 We also found, because the County didn't have a way to track or to send 

48 out bilingual voter materials in the beginning, we've had voters that would 

49 receive Chinese language ballots for primary election, but when the general 

50 election came around, they didn't get the Chinese ballot and they'd call the 

51 elections office multiple times to request the materials, and it just never 

52 came. So finally they'd have to go into the elections office themselves to 

53 pick things up, which made it difficult for many people, and thus, 
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1 discouraging them to go out and vote even though they were registered. We 

2 also found just numerous translation issues that we've struggled with. 

3 And the other thing that I wanted to talk about was just reminding us 

4 about some of the state initiatives and -- state initiatives that have been 

5 passed to try to make voting harder for immigrant communities. In Seattle 

6 we have initiative 313, if passed -- this is a current legislation, that 

7 voters can vote on in the general election. If passed, the aggressive 

8 initiative would require voters provide proof of citizenship, telephone 

9 number, occupation, former residence, and evidence -- different evidence 

10 pieces in order to vote. So consequently we'd see that immigrants and 

11 refugees, many who are already fearful of, you know, providing information to 

12 the government, would be discouraged from voting. Also, last year our 

13 Senate Bill 5499 on Section 7 required additional identification upon every 

14 visit to the polling site, making this process tedious and repetitive for no 

15 apparent reason. This would increase the wait time during voting and also 

16 encourages voters to leave polling sites without voting. Unfortunately the 

17 Senate Bill was approved in May 2005. And those are the two sort of big 

18 legislative piece that we've seen affect the community. 

19 And each time we conduct poll monitoring, we always run into poll 

20 monitors and judges that are exceptionally rude and harass poll workers and 

21 they always question why there is a need for bilingual assistance. I mean, 

22 I've observed, personally, poll workers intimidate voters by making side 

23 comments like, you know, why don't you read English or, if a poll -- if a 

24 bilingual person comes up and needs extra assistance or extra time to fill 

25 out a ballot, poll workers will not be patient with them. And also we've had 

26 some elderly poll workers just mention that this is just not -- that the 

27 hostile environment makes it difficult to vote. And I think those -- our poll 

28 monitoring just shows us a lot, we're at the polls, and we do see things 

29 happen every day. 

30 In general, the Coalition, though, is confident that the Section 

31 203 of the Voting Rights Act has helped King County. Many of these 

32 instances that I've mentioned happened throughout the past two years. 

33 However, our agenda's always full of advocacy items when we do talk to 

34 the elections office. 

35 We wanted to just really emphasize the need for Section 203 in 

36 our community and we hope that the Commission continues to advocate 

37 for its reapproval in 2007. 

38 CHAIRMAN LEE: Thank you, Ms. Siah. Now we'll hear from 

39 Rosalind Gold of NALEO. 

40 MS. GOLD: Thank you. Chairman Lee, commissioners, fellow 

41 panelists and invited guests, I'm Rosalind Gold. I'm the senior 

42 director of policy research and advocacy, with the National 

43 Association of Latino Elected and Appointed Officials, which is NALEO 

44 Educational Fund. And I also want to thank the Lawyers' Committee for 

45 Civil Rights Under the Law for inviting me to testify today. 

46 The issue that this hearing is addressing is very, very critical 

47 for our community and we really welcome the opportunity to share 

48 information that we have gained from over two decades of work with the 

49 Latino community in California. 

50 The NALEO Educational Fund is a nonprofit, nonpartisan 

51 organization and our mission is to empower Latinos to participate 

52 fully in the American political process on the full spectrum from 

53 citizenship to public service. Our constituency includes the more 

54 than 6,000 Latino elected and appointed officials nationwide, and 
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1 about one-fifth of them are Californians. So, you know, California's a 

2 very, very critical state for Latino political progress in Latino 

3 political participation. In 2001 we launched our Voces del Pueblo 

4 program, which is a comprehensive effort to mobilize Latino voters 

5 across the country who do not yet fully participate in the electoral 

o process. And through our Voces program, we've conducted several voter 

7 forums in California, and we've also done mobilization where we've 

8 reached more than 350,000 California Latinos with motivational and 

9 informational materials through the media, through the phone, and 

10 through the mail. 

11 And our Voces program also includes a national bilingual voter 

12 information hot line called VE-Y-VOTA or come and vote which has 

13 provided assistance to more than 1,300 callers since September 2004, 

14 including about 3,500 in California. 

15 Most recently, in the May 2005 municipal elections that were held 

16 in Los Angeles, we conducted a survey and monitoring of 89 polling 

17 sites to evaluate their accessibility to Latino and other language 

18 minority voters. And through all of our mobilization and our Voces 

19 activities, we've really gained valuable knowledge about the barriers 

20 Latinos face in voting and registration. Although the written 

21 testimony that I'll be submitting will cover a wider range of issues 

22 than my spoken testimony to you today, I just want to focus on what 

23 we've learned through our voter engagement programs about the 

24 importance of the language provisions of the Voting Rights Act, the 

25 importance of the Latino participation, the challenges Latinos have 

26 experienced in obtaining that assistance in California, and the impact 

27 on their ability to participate. 

28 First of all, just some basic information about coverage of the 

29 Voting Rights Act, Section 203, and other language assistance. Section 

30 4, for Spanish in California. The entire state is covered for 

31 Spanish under the Voting Rights Act. And under Section 203, 25 of the 

32 state's 58 counties must provide a language assistance in Spanish to 

33 voters. That's only 25 out of 58 counties, but those 25 counties are 

34 home to 95 percent of the state's Latino population. So, essentially, 

35 every -- virtually every Latino in California really lives in a county 

36 that's covered under Section 203 for Spanish. 

37 With regard to the language ability of California Latinos, 

38 according to data from the Census 2000, about 15 percent, which is a 

39 little bit over more than 1 out of 7 of California Latino adult U.S. 

40 citizens, report that they have limited proficiency in the English 

41 language. And that's about 419,000 Latinos in the state. 

42 When we look at what we've learned from our voter engagement 

43 activities, again, we really believe that the language assistance 

44 required under the Voting Rights Act is critical to ensure that 

45 Latinos can surmount the barriers to political participation in the 
5 6 state. And when we look at this assistance, we really see that it's 
47 important that it be provided at all stages of the voting and 

43 registration process. 

49 You know, many folks just focus on the informational materials 

50 that are provided in the polling booth. But when we look at the 

51 process of being able to participate, you need a certain set of skills 

52 to sort of navigate the electoral bureaucracy, just to get registered 
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1 to vote, just to get information about voting, and it's very important 

2 that language assistance be provided in all of those stages. 

3 For example, some of the callers to our VE-Y-VOTA hot line 

4 reported that they had problems obtaining information about voter 

5 registration or resolving registration problems. And they couldn't 

6 obtain assistance in Spanish when they would call up phone numbers 

7 established by election officials- They would call the local election 

8 office or the number that would be publicized by election officials 

9 and they were told that there was no one available to help them in 

10 Spanish. Other callers were just put on hold until they could try 

11 to find somebody who would speak Spanish. Other callers, the minute 

12 they asked for assistance in Spanish, basically, they just got hung up 

13 on. So, like I said, it's really inportant even at the initial contact 

14 that folks have with the electoral process that the requirements of 

15 Section 203 are complied with. 

16 From our work we also found that these kinds of challenges also 

17 confronted Latinos in the voting booth in election day 2004. And, 

18 again, what we learned is that Latino voters with limited-English 

19 proficiency have real challenges casting ballots because they can't 

20 get Spanish language voting informational materials. Also, in some 

21 cases, and this is very similar to what Debbie found in Kings County, 

22 they were found that there were no bilingual poll workers available to 

23 help them. We've also had reports from Spanish- speaking voters that 

24 they were treated rudely or they were ignored by poll workers. 

25 When we've talked to Latino voters at some of our informational 

26 forums -- you know, there's a real sense that, if you need language 

27 assistance in Spanish in some polling sites, the poll workers treat 

28 you like a problem voter. You're seen as a problem. You need more 

29 time. They have to go to extra steps to take care of you. And that 

30 poll workers are less amicable and more impatient with Spanish- 

31 speaking voters and they do not get the same quality of assistance as 

32 English-speaking voters. 

33 When we actually surveyed polling cites in the 2005 Los Angeles 

34 municipal elections, we also found some problems with the availability 

35 of Spanish language informational materials. About 15 percent of 

36 the polling sites did not have Spanish language sample ballots 

37 available, and a larger percentage also lacked other important 

38 informational forms materials. 

39 For example, in California the Secretary of State puts out a 

40 Voters Bill of Rights, which is supposed to be available at every 

41 polling place under the Help America Vote Act. There is just supposed 

42 to be basic information about your rights as a voter that is available 

43 at the polling place. About one-third of the sites that we surveyed 

44 didn't have Spanish language Voter Bill of Rights. About one-half of 

45 the sites had -- lacked Spanish language information on provisional 

46 voting and 80 percent of the sites had no information on how to 

47 contact election officials if you had complaints or concerns. 

48 The NALEO Educational Fund strongly supports the reauthorization 

49 of all of the Voting Rights Act provisions that are up for renewal, 

50 because we believe they're critical to ensure that the state's growing 

51 Latino electorate become fall participants in California's democracy. 

52 Certainly we have seen progress in terms of Latino participation in 
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1 California. For example, if we look in November 1992 presidential 

2 election, there were about 1.1 million Latino voters. Compared to 

3 November 2004, that number almost doubled to reach 2.1 million. We 

4 also know, if we look at just the number of Latino elected officials, 

5 in 1984 there may be in California about 400 or so. That number is now 

6 topping a thousand. But we really have a lot more progress to make and 

7 a lot more challenges to face. 

8 For example, if we look at the last 

9 

10 

11 presidential election. Latinos were 31 percent of the states' adult U.S. 

12 citizen population, but they were only 16 percent of the actual voters who 

13 went to the polls. And we know, generally, even though the numbers of Latino 

14 voters continue to rise, the participation, the percentage of Latinos who are 

15 actually getting to the polls of the citizen population still is staying 

16 between 40 to 50 percent of adult Latino citizens who are actually getting 

17 out and voting. 

18 And the language assistance provisions are also particularly important 

19 because of the critical role that Latino naturalized citizens play in the 

20 state. According to 2000 Census data, while naturalized Latinos are about 40 

21 percent of all adult citizen Latinos, naturalized Latinos are 80 percent of 

22 those who are not fully proficient in English. Yet we know from our 

23 experiences working that Latino naturalized are a growing segment of the 

24 overall Latino electorate and they're very eager to participate in the 

25 electoral process. 

26 In 1996 Latino naturalized citizens were about 25 percent or about one 

27 out of four Latino voters in California were naturalized citizens. In 2004, 

28 they were about 31 percent, nearly one out of three of Latino voters, 

29 Ensuring that these voters continue to obtain the language assistance 

30 required by the Voting Rights Act is really the key to the future growth and 

31 vitality of the Latino electorate in California. 

32 When Congress first extended the protections of the Voting Rights Act 

33 to Latinos and other language minorities in 1975, Congress recognized that 

34 lack of access to educational opportunities and limited-English proficiency 

35 prevented minorities from exercising their fundamental right to vote. 

36 It's 30 years later and we acknowledge that our community have, indeed, 

37 made significant progress, but we still confront barriers in making our 

38 voices heard on election day. Reauthorization of the provisions of the Voting 

39 Rights Act that are up for renewal will not only ensure that our communities 

40 can surmount those barriers, but it will strengthen our democracy and ensure 

41 that it's responsive to all of the citizens in our state and in our nation. 

42 Thank you for the opportunity to testify. 

43 CHAIRMAN LEE: Thank you, Ms. Gold. Now, at this point, we're going 

44 to have -- Jonah is going to read some testimony that will be received from 

45 Hawaii. 

46 MR. GOLDMAN: Thank you, Mr. Chairman. My name is Jonah Goldman. I'm 

47 with the Voter Rights Project for the Lawyers' Committee. I have two 

48 testimonies to read, both coming from Hawaii. The first one comes from Wing 

49 Tek Lum, who is the cochair of the Voter Registration Committee for the 

50 Chinese Community Action Coalition in Honolulu. The subject of the testimony 

51 is actually about mail-in voting. And the reason why it's appropriate for 

52 this commission is because -- Wing Tek Lum suggests that it's because of the 

53 language barriers that -- that Chinese voters encounter in voting in 

54 the -- rather, voting in Honolulu, is the reason why his organization 
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1 suggests that most voters should be voting by mail instead of voting 

2 in the polling place, at least most Chinese voters. 

3 "Chinese Community Action Coalition operates programs directed 

4 towards Chinese immigrants: A citizenship tutorial, voter 

5 registration, and a candidates forum. For the past five election years 

6 it has conducted drives to help citizens in Chinatown register to vote 

7 and/or apply for absentee ballots. In 2004 it served nearly 600 

8 registrants, a 40 percent increase from the previous election year. 

9 "Chinatown's immigrants primarily come from parts of Asia lacking 

10 traditions of democratic elections and voting. Nonetheless, after 

11 arriving in America they have worked hard to become citizens, 

12 especially passing the citizenship exam, and are now proud to exercise 

13 their voting franchise. In addition, once they have discovered Voting 

14 by Mail, they make sure they reapply for this friendly method in 

15 subsequent years. 

16 "Voting by Mail encourages voting especially by immigrants, the 

17 elderly, the disabled, and those who may not be able to easily take 

18 off work to go to their polling places on election day. By voting at 

19 home voters feel freer to consult with family and friends, are able to 

20 deliberate on whom to vote for without rushing, and can carefully make 

21 sure that the actual casting of the ballots are without mistakes which 

22 would validate their votes. Furthermore, the Chinese translation to 

23 the absentee ballot instructions, which CCAC initiated in 1996, but 

24 which is now being undertaken by the City Clerk, provides an extra 

25 measure of assistance to those voters who do not feel confident about 

26 their English language ability. 

27 "More and more voters are realizing that Voting by Mail is both 

28 convenient and reliable. However, state laws and regulations could be 

29 even more application friendly. Three suggestions are as follows: 

30 "Number one, at present, although Deputy Voter Registrars may 

31 collect and deliver to the City Clerk on behalf of registrants the 

32 application for voter registration, they cannot do the same for the 

33 absentee ballot application; only the registrant himself can 

34 personally send in or deliver his own absentee ballot application. 

35 However, many new registrants wish to apply for both at the same time. 

36 Also, those already registered may feel it easier to apply for 

37 absentee ballots if a Deputy Voter Registrar assists in the delivery. 

38 Since the Deputy Voter Registrars are already under oath to obey all 

39 laws with respect to the collection and delivery of voter registration 

40 applications, they should be entrusted under the same oath to collect 

41 and deliver absentee ballot applications. 

42 "At present, absentee ballot applications must be applied for 

43 each election year, primarily because this method of voting was 

44 initially established to accommodate travelers. But now more 

45 nontraveling voters want to take advantage by Voting by Mail in their 

46 homes, not just once but in each election year. Accordingly, Voting by 

47 Mail should be a right which after the first request is automatically 

48 carried over to subsequent election years. "Number three, at 

49 present, absentee ballot applications can be received by the City 

50 Clerk no earlier than 60 days prior to the primary election. Yet the 

51 City Clerk now sends its yellow postcards notifying voters of their 

52 polling places and election districts in the spring,* at that time many 
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1 voters begin thinking about the voting process and have wanted to make 

2 sure that they are able to apply for Voting by Mail early. They should 

3 be accommodated by allowing the City Clerk to receive absentee ballot 

4 applications up to 180 days prior to the primary election." 

5 The second testimony, Mr. Chairman, is from Patricia McManaman, 

6 who is an attorney and the Chief Executive Officer of Na Loio, which 

7 is Immigrant Rights and Public Interest legal Center, also in 

8 Honolulu. 

9 "Founded in 1983, Na Loio is a nonprofit legal services 

10 association that provides free legal services for indigent immigrants, 

11 simple advice and counsel, community education and advocacy in the 

12 public interest. Over the past six years Na Loio has gathered 

13 anecdotal information regarding voting procedures and on several 

14 occasions has submitted complaints to election officials or spoken 

15 with the press concerning voting irregularities. Those irregularities 

16 include: 

17 "In the late 1990s, polling sites in Hawaii Kai failed to post 

18 multilingual materials at the poll places. At one polling site, the 

19 worker expressed surprise when advised that the law required the 

20 posting of multilingual material. After spending several minutes 

21 searching her supply boxes, the poll worker found the materials and 

22 posted the same. In speaking with her, she noted that multilingual 

23 materials were not identified in English anywhere and she was, in 

24 fact, reluctant to post them not knowing with they were for. She 

25 called her office to verify the posting requirement. I, in turn, 

26 phoned in a formal complaint. When the Office of Elections returned my 

27 telephone call, I discussed the matter with them for several other 

28 calls. I suggested they place an English translation of the limited- 

29 English proficient materials in a prominent place to provide notice to 

30 English speakers and to create a check-off box on the set-up sheet to 

31 note that all the multilingual materials had been posted. They did not 

32 appear to welcome my suggestions. "In early 2000, I again visited 

33 one of the Hawaii Kai polling stations and noted that the station 

34 workers had failed to post a multilingual informational piece on a 

35 hotly contested constitutional amendment question, despite an order 

36 from the Hawaii Supreme Court directing all polling stations to post 

37 the specified materials. When the matter was brought to the attention 

38 of the poll captain, the materials were posted. "In 2003, I 

39 contacted city and county officials regarding my daughter's absentee 

40 ballots. The election was rapidly approaching and she had not 

41 received the same. She is attending school in Canada and it normally 

42 takes an excess of ten days for mail to reach her. She was eventually 

43 able to vote by phone, but only because I was here to facilitate the 

44 same and was quite adamant in my request that she be allowed to vote. 

45 My daughter is part Japanese. Hawaii law needs to be amended to allow 

46 earlier mail out of absentee ballots to ensure that those who live 

47 abroad or in remote areas of the United States have the ability to 

48 cast a timely ballot. "Thank you for your work on behalf of voting 

49 rights. Sincerely, Patricia McManaman." Thank you. 

50 CHAIRMAN LEE: Well read, Jonathan. 

51 MR. GOLDMAN: Thank you very much, Mr. Chairman. 
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1 CHAIRMAN LEE: We'll start the questioning with Commissioner 

2 Rogers . 

3 COMMISSIONER ROGERS: Yes, thank you very much, Mr. Chairman. 

4 Hispanics, as a percentage of California's population, are what 

5 percentage? 

6 MS. GOLD: It's about a third. 

7 COMMISSIONER ROGERS: About a one-third of California's 

8 population is Hispanic? Of the third of the population of California 

9 that is Hispanic, what percentage of the population is undocumented or 

10 considered to be illegal? 

11 MS. GOLD: You know, there's estimates that really range all over 

12 the place for that. So I really can't give you a precise number on 

13 that. 

14 COMMISSIONER ROGERS: What's the low and the high? 

15 MS. GOLD: You know, I would want to get back to the commission on 

16 that. 

17 COMMISSIONER ROGERS: Do you know that number, by chance? Robert, 

18 do you think that -- 

19 MR. RUBIN: The percentage of Latinos in California -- 

20 COMMISSIONER ROGERS: -- who are considered to be undocumented or 

21 illegal, as a basis of the population. 

22 

23 MR. RUBIN: The raw number is anywhere between 2 to 3 million. 

24 COMMISSIONER ROGERS: I've heard that number. I didn't know -- so, if 

25 it's 2 to 3 million Hispanics that are here and -- or Latinos that are here 

26 in California that are undocumented or illegal, what is the overall number of 

27 Hispanics that are in the State of California? 

28 MR. RUBIN: It'S about 30 percent of -- what do we have? -- 30 million? 

29 MS. GOLD: You see, that would be a very high percentage. That would 

30 probably be between -- that would be about 10 percent of the Hispanic 

31 population, if that’s the case. 

32 COMMISSIONER ROGERS: You're saying it's about 10 percent of the overall 

33 Hispanic population. 

34 MS. GOLD: I'm sorry, excuse me. Hold on a minute. 

35 COMMISSIONER ROGERS: I'm sorry, I don't mean -- I am -- I do mean to be 

36 specific, but I didn't want to put you on the spot too much. I thought you 

37 all might know those numbers. 

38 MS. GOLD: Like I said, I would like to get back to you on specific 

39 ranges and percentages, if that would be okay. 

40 COMMISSIONER ROGERS: Okay. It's helpful to answer one particular 

41 question because I know in California politics are often shaped by both 

42 immigrant-related issues as well as race issues and the power issues that 

43 we've talked about. And, given that California, obviously a border state, and 

44 Mexico, in particular, conposing such a substantial portion of the Latino 

45 immigration population, and the undocumented or illegal immigration 

46 population that composes part of the state, how much does the issue, in terms 

47 of illegal immigration, undocumented workers or undocumented people here in 

48 this state, in particular, inpact issues related to voting and voting rights 

49 under both provisions related to Section 203 and Section 5? 

50 MS. GOLD: Um -- 

51 MR. RUBIN: Well, I mean -- 

52 COMMISSIONER ROGERS: I'm asking you all these questions -- you all look 

53 a little bit irritated by the question, but I'm asking you the question 

54 because I am trying to get a sense from you all to try to understand about 

55 the impact of issues related to undocumented and illegal folks who are here 
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1 in the United States, in particular from Mexico, as that relates to issues 

2 related to Section 203 and Section 5 of the Voting Rights Act. I don't see 

3 how we can talk about this issue without also talking about the fact that 

4 issues related to illegal immigrants in the United States is a significant 

5 issue as it relates to the politics of this state and issues related to 

6 voting rights in particular. 

7 MS. GOLD: I think that the issues regarding undocumented immigration 

8 certainly have played an overall role in shaping the discussion in the state 

9 on immigrant integration and the inpact of things that are done to assist 

10 immigrants in integrating into California society. So that, in some 

11 cases, people who are very ignorant about the Voting Rights Act and 

12 the history of the Voting Rights Act, think that Section 203 -- they 

13 have misinformation that Section 203 somehow provides undocumented 

14 immigrants with the right to vote or some -- I actually saw an 

15 editorial in the "L.A. Times” where someone was claiming that, because 

16 of Section 203, U.S. citizens. Latino U.S. citizens didn't have to 

17 learn English as part of the naturalization process. So, on one 

18 hand, the dialogue and the discussion about illegal immigration sadly 

19 and unfortunately feeds into a lot of misconceptions and a lot of 

20 misunderstandings about the Voting Rights Act. 

21 Another challenge, and Robert really was very articulate about 

22 this, if you look at signposts of discrimination against Latinos and 

23 Asians in California, and you're looking for ways to gauge how that 

24 comes out in public discourse, a lot of the discussion of illegal 

25 immigration serves as a pretext for people to really express racially 

26 discriminatory or ethnically discriminatory attitudes. So that is 

27 another way that the discourse on undocumented immigration plays a 

28 role as we go forward with our work on the Voting Rights Act and as we 

29 look at the history of discrimination against Latinos and Asians in 

30 California. I think it's very, very critical that as we work to 

31 talk to the public about the Voting Rights Act that we dispel these 

32 myths, that we really address exactly what the Voting Rights Act does. 

33 Talk about exactly why Congress thought the Voting Rights Act act was 

34 a good idea and extending those predictions to Latinos and Asians with 

35 language minorities -- so, yes, this is something we're going to have 

36 to face as we move forward. But, you know, it's not -- even though 

37 it's very much a hot button issue in states that, you know, have 

38 borders with Mexico or states that are high immigrant population 

39 states, this is really an issue that we're going to have to have a 

40 discourse in, in any place where there are merging language minority 

41 community. And, again, I think what we're going to really need to do 

42 is to stay focused on why we have Section 203 in the Voting Rights Act 

43 and what the purpose is and how it brings down barriers for democracy 

44 -- democratic participation. 

45 COMMISSIONER ROGERS: And I certainly don't disagree with any of 

46 that, but I'm begging the question -- forgive me for being piercing 

47 about it, but I am trying to get the distinction. Because, again, it 

48 seems to me that the issue of -- in particular of illegal immigration 

49 or undocumented folks here in this state in particular as it impacts 

50 issues which you've just mentioned, for example, misunderstanding, 

51 related to the application of the Voting Rights Act or Section 203. 



780 


47 


1 When you talk about issues related to discrimination, as it 

2 relates to Latinos in California, can you draw a distinction between 

3 individuals who may have a problem with undocumented or illegal 

4 immigration versus problems with Latinos period? Or do you simply say 

5 that, if you have a problem with folks based upon issues related to 

6 undocumented or illegal immigration, that you also have a problem 

7 related to the issues related to Latinos as a whole? Or can they be 

8 separated? 

9 You seemed to suggest, Mr. Rubin, earlier that they could not be 

10 separated; that an individual, for example, if you had a problem with 

11 illegal immigration or if you had a problem with folks being 

12 undocumented, that you would also have a problem with Latinos, period. 

13 MR. RUBIN: Well, first of all, I am fascinated by the discussion, 

14 not irritated, so, if I was the provocation for your comment about 

15 irritated look, it's maybe a wrinkle in my brow that's -- that doesn't 

16 reflect my mood. 

17 I think these are compelling issues. What I meant to say, if I 

18 didn't, is that I believe that that is how the issue is perceived. I 

19 would not say that that is how the issue must be seen. I think that 

20 there is a legitimate difference between someone who might have a 

21 legitimate concern about illegal immigration versus somebody who is 

22 flat out racist towards Latinos. 

23 At the same time I will tell you that that line gets blurred 

24 quite a bit. And, frankly, we have experienced political leadership in 

25 this state that likes to blur that line. And when a governor in 1994 

26 is running on a campaign in which his primary ad is his video of these 

27 grainy -- this grainy video of brown faces flooding across a highway 

28 and saying, "They're coming," that plays on fears the same way that 

29 Jesse Helm's famous ad shown in North Carolina played on fears of, 

30 they're coming and they're coming to take your jobs away, because that 

31 was exactly what was going on. 

32 We were in a deep recession at the time here in 1994 and there 

33 was this sense, amazingly bought by the California electorate, that 

34 the reason that we were in the rescission is because the undocumented 

35 were taking their jobs. Well, those were jobs in aerospace and the 

36 defense industry, which were downsizing. I don't think that's where we 

37 found populations -- heavy populations among the undocumented, yet 

38 that was the sense that was left. And so, to answer the question 

39 again -- I'm a civil rights attorney, I'm not an a sociologist, but I 

40 do spend a lot of time actually around immigrant issues as well as 

41 voting rights issues, and I will tell you that a lot of the woes of 

42 this state, including voting fraud, has been laid at the feet of 

43 undocumented and, by association. Latinos. 

44 And so that, when people talk about voting fraud, they're saying, 

45 well, can't these Latinos use all the documents that they have, that 

46 they get all their free welfare benefits, as if -- can't they also be 

47 used to vote? And so we have, you know, voting fraud that sort of 

48 clouds, I think, voter access issues, again being laid at the feet of 

49 Latinos. 

50 MS. GOLD: And just as a quick follow-up, I mean, I certainly 

51 think that it is possible, in the abstract, to have a discourse on -- 

52 a public policy discourse -- on the impact of undocumented immigration 
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1 in places like California, that is completely free from racial or 

2 ethnic discriminatory undertones or overtones. But I would sadly say 

3 from our experience looking at the type of public outreach and ads 

4 that were done in Proposition 187, looking at some other propositions 

5 that have been before the state, looking at the discussion of other 

6 public policy issues affecting immigration in California, we have 

7 found, you know, a very, very narrow group of people who engage in 

8 that dialogue in a way that separates it from issues of anti-Latino or 

9 anti-Asian sentiment. 

10 MR. RUBIN: In our voting rights litigation -- I think I may have 

11 mentioned this -- some of the strongest exogenous elections 

12 demonstrating racial polarized voting are the 187, the denial of 

13 education to immigrant children, and 225, the bilingual education 

14 initiative, both of which passed overwhelmingly. So that tells you 

15 something about how charged and how racially charged issues around 

16 immigrants are. 

17 COMMISSIONER ROGERS: No doubt about it. Thank you very much. 

18 MR. DAVIDSON: Could I interject a question here? 

19 COMMISSIONER ROGERS: Please. 

20 MR. DAVIDSON: I grew up, for the most part, in southern New 

21 Mexico, in a little community that was about half Hispanic and half 

22 Anglo. And back in those days, the word "wetback" was bandied around 

23 by the Anglos, and it was a common term of derogation, somewhat along 

24 the lines of "nigger, " that was sometimes meant to talk about 

25 undocumented people and at other times just a common term of 

26 derogation that was focused on Hispanics in general. And I wonder, 

27 is there still a language of that sort that you encounter today that 

28 blurs that distinction between undocumented people and Hispanics, or 

29 is that pretty much a relic of the past? 

30 MR. RUBIN: I would certainly not condemn it to a relic of the 

31 past as much as I'd like to. I think it's alive and well. I think the 

32 language -- I mean, we deal with a lot of issues in our office around 

33 harassment in schools, racially hostile atmospheres, and so we deal 

34 with issues where kids, fellow students, are using those kinds of 

35 epithets toward each other in environments in which the schools aren't 

36 doing anything about it. It's a separate legal issue, but it does 

37 speak to your point as to whether or not those racially charged items 

38 are still used. Sadly, I would say that it's not always Anglo 

39 against kids of color. It is oftentimes, you know, black against 

40 brown, brown against Asian. But, no, it is, unfortunately, not on the 

41 dust bins of history. 

42 

43 MS. GOLD: I can't speak specifically to language or terms 

44 that are used, but I know that, in general. Latinos encounter incredible 

45 confusion about the fact that there's enormous diversity in the Latino 

46 community with respect to immigration status. You've got everything from 

47 people who have been here for six to seven to eight generations to folks who 

48 are undocumented, to folks who have gone through the citizenship process, to 

49 folks who are legal permanent residents, to folks who are otherwise 

50 authorized to work, you know, to folks who are here, you know, from Central 

51 America, from other Latin American coointries and, you know, there's just, in 

52 some cases, an assumption that if you are Latino, you are an immigrant and, 

53 you know, we've had Latino elected officials who, like I said, have been here 
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1 for five or six generations and get told that, why don't you go back to 

2 Mexico where you came from. It's heard very commonly. 

3 CHAIRMAN LEE: Well, I think it's a fascinating subject that I'm not 

4 sure we're going to fully address. I would note that there's a school of 

5 thought that our immigration laws came into existence as a way to deal with 

6 the problem of the Chinese in California. There was a time when the most 

7 popular slogan in San Francisco is that the Chinese had to go, and it was 

8 California -- California Congressional delegation that was very big on 

9 establishing immigration naturalization services as a way to deal with the 

10 Chinese problem in California -- Northern California, I would add. Talking 

11 about enlightened parts of the state. 

12 So I'm not sure that it's something we could solve today, but it is 

13 pretty interesting to hear testimony about the fact that you said, 50 percent 

14 of the undocumented population was actually Western European? 

15 MR. RUBIN: Are -- actually are overstays, and the majority of the 

16 overstays. Mexicans typically do not come in with visas. 

17 CHAIRMAN LEE: Well, when we talked about the undocumented, we are 

18 thinking of a brown population. 

19 MR. RUBIN: Yeah. 

20 COMMISSIONER LEE: Is that factually correct? 

21 MR. RUBIN: No, no, it's not. And I think another thing, another 

22 misperception is that people stay undocumented. I mean, probably when we were 

23 litigating 187, which blessfully never did go into effect because we did tie 

24 it up in the courts in 1994, we dealt a lot with the sociological and 

25 demographic experts on that. And they were telling us that upwards of 60 to 

26 70 percent of all documented persons lived in what we call mixed families. 

27 That is, they had citizen brothers and sisters or permanent residents who 

28 were mothers and fathers. And so what that tells us is, maybe undocumented 

29 today, but legal tomorrow. 

30 But this is a thornier issue and there's some legislation pending in 

31 Congress on immigration, but that's obviously for another subject. One 

32 other point I would make, unless people do want to continue on the 

33 immigration point, is a fairly positive note, which is how civil 

34 rights laws have tended to have a salutory effect on immigration laws. 

35 And I would note that it was in 1965, at the height of civil rights 

36 legislation, that the Immigration Act of 1965 was enacted. The 

37 significance of that is that the -- prior to the Immigration Act of 

38 1965, you had national origins quotas and those quotas were based on 

39 the existing population of the United States, which, of course, was 

40 heavily influenced by discriminatory policies of the previous 150 

41 years, which favored white Western Europeans. So those national 

42 origin quotas basically allowed the Irish and the British and the 

43 Italians to come in, and they discriminated greatly against Latinos 

44 and Asians. As a result -- 

45 CHAIRMAN LEE: They discriminated also against Eastern Europeans 

46 and Southern Europeans. 

47 MR. RUBIN: Yes. Thank you for reminding us of that, particularly 

48 since my family comprises some of those Eastern Europeans. 

49 And, it was in that same mood of, you know, the 1964 Civil Rights 

50 Act, that this immigration law was passed. So I would say that 

51 civil rights laws have tended to have that positive impact and have 

52 brought along the debate in immigration, which is so charged on a 

53 racial basis, as is, of course, the mainstream civil rights issues. 
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1 CHAIRMAN LEE: Well, inplicit in what -- some of what Commissioner 

2 Rogers was asking is, should Section 203 deal with this issue of 

3 immigration? I don't know if you were asking that. It had occurred to 

4 me during your colloquy that, but -- but, you know, it's a rather 

5 common phenomenon for people to say, oh, yeah, they're just 

6 undocumented and try to dismiss the need for 203. 

7 MR. RUBIN: Well, I'm not sure exactly what it's done. I think 

8 that there is attention, and I think Commissioner Rogers asked about 

9 it in the earlier panel, which is, does it serve as a disincentive to 

10 immigrant families learning -- not immigrant families, of course -- 

11 recently naturalized families, immigrant families to their desire to 

12 learn English. 

13 I've spent the better part of 25 years working with immigrant 

14 families as well as in the area of voting rights. I've never met an 

15 immigrant family that didn't want to desperately learn English as fast 

16 as they possibly could. They see the advantages that the kids have 

17 over the parents because the kids typically are more fluent in English 

18 and they desperately want to learn English. 

19 And so I think that we need not fear that the extension of 203 

20 would serve as a disincentive to anybody's desire or willingness to 

21 learn to speak English. 

22 MS. GOLD: I would not only want to echo that particular point, 

23 but again, go back to Congress's initial intent with creating Section 

24 203 and extending the protections of the Voting Rights Act to language 

25 minorities. Actually, Congress really heard testimony about the 

26 challenges that many different groups face in terms of educational 

27 opportunities, not only immigrant but native born. 

28 So, for example, one of the largest group of language groups that 

29 get coverage under Section 203 are native Americans, who are arguably 

30 definitely not immigrants, and what Congress had in mind, really, was 

31 looking at what kind of educational opportunities do both the native 

32 born have in the United States and the fact that people lack access to 

33 educational opportunities, as well as the educational opportunities 

34 that are available to immigrants. So that, for example, in some of 

35 the states that have Latinos who have been living, you know, born in 

36 the United States, have very, very poor educational systems, where 

37 students may be born in the U.S., but they still are experiencing 

38 challenges in being fully proficient in English, even after going 

39 through the U.S. educational system. I think that we want to really 

40 keep that idea in mind in Section 203 of the challenges that both the 

41 native born and immigrants have in terms of access to educational 

42 opportunities. 

43 CHAIRMAN LEE: Ms. Siah, I was wondering if in your work in King 

44 County have you encountered some of the issues we've been talking 

45 about? 

46 MS. SIAH: Sure. A lot of people respond very negatively to 

47 Section 203. When we sent out mailings to different -- to registered 

48 voters, we have a lot of people sending things back that say, you 

49 should speak English to vote, very negative sentiments. And I think, 

50 as my fellow panelists, I agree with them, that it's very hard to 

51 differentiate when someone sees that you look different, that they 

52 can't tell whether you're an immigrant or not, and there is really no 
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1 way -- unless -- I mean unless you talk to them, there really is no 

2 way to find out. 

3 COMMISSIONER DAVIDSON: I would like to ask any of the panelists 

4 who want to respond to this, I remember reading recently in the 

5 newspaper that a congressman from, I believe, Georgia --he called 

6 himself a conservative Republican -- said he was going to vote in 

7 favor of renewal of Section 5, but he simply could not bring himself 

8 to vote for the renewal of Section 203 simply because he believed 

9 that, in order to -- in order to vote, one ought to be able to speak 

10 and read the English language and that that should be a minimal 

11 qualification for casting a ballot. And I would just like to hear any 

12 response you might have to that obviously sincerely made argument. 

13 MR. RUBIN: Well, I would just take a first crack at it and that 

14 my brief answer is, I would invite him to take a look at some of the 

15 California ballots that some of us native English speakers have 

16 trouble wading through. The ability to speak and understand English is 

17 one thing. The ability to read and understand complex legal jargon, 

18 oftentimes in the kinds of initiatives that we have on the California 

19 ballot, is -- 

20 COMMISSIONER DAVIDSON: I gather there's a proposition now before 

21 the voters that's rather daunting to make sense of. 

22 MR. RUBIN: Many. 

23 COMMISSIONER DAVIDSON: Pardon? 

24 MR. RUBIN: There are six, I think. [Voices in background.] 

25 Eight? 

26 MS. GOLD: And, in addition, both to the point that Robert made, 

27 and Conny McCormack also had addressed this point, talking about the 

28 complexity of our ballot, again, we also look at the level of English 

29 you need to navigate the election bureaucracy. That's not just a basic 

30 level of English that's required to basically get along in day-to-day 

31 affairs, but to really try to talk about complex things like, you 

32 know, what do I have to do when I have to change my address in the 

33 voter registration forms, and a lot of just the bureaucratic 

34 navigation skills and abilities that require a higher language -- much 

35 higher language proficiency than basic speaking and writing English. 

36 MS. SIAH: And in King County we've seen that many of the people 

37 requesting bilingual assistance and bilingual ballots are elderly, so 

38 many of them naturalized when they were quite a bit older, and 

39 learning a second language to the degree that you do need to learn 

40 would be very, very difficult for them. 

41 And we also remind folks that, you know, language ability is 

42 something -- it's something that a person has difficulty overcoming, 

43 especially when they're a lot older, just as a person's eyesight gets 

44 worse as they get older, yet we still provide assistance for folks who 

45 have difficulty reading the ballot. Well, you know, if you go to a 

46 polling site, someone will go with you into the polling booth and read 

47 the ballot for you word for word for you if you have bad vision. 

48 However, we feel that's the same disability that someone has as a 

49 person that can't read or write English as well as they'd want to. 

50 

51 MS. GOLD: And this is actually recognized in our naturalization law, 

52 that most of legal, permanent residents have to show basic proficiency in 
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1 English in order to become a U.S. citizen. But if you're elderly and you have 

2 long-standing permanent residency, you're allowed to take the civics part of 

3 the citizenship exam in your native language. 

4 COMMISSIONER DAVIDSON: Question for both Ms. Gold and Ms. Siah. Do 

5 you have copies of your prepared testimony that you'll give to the commission 

6 here? 

7 MS. GOLD: I will be sxibmitting it. I do not have it, but I will be 

8 submitting it. 

9 MS. SIAH: I will be submitting it, as well. 

10 COMMISSIONER DAVIDSON: Thank you. 

11 CHAIRMAN LEE: To your point, Mr. Rubin, about the complexity -- well, 

12 your point and the point made by others about the complexity of our election 

13 materials, actually, I think it might be useful for you to see what a 

14 California voter pamphlet looks like. I think the last one I saw was about a 

15 hundred pages long. And I assumed that the upcoming one's going to be way 

16 longer. Do you have any spare voting voter pamphlets? 

17 MR. RUBIN: I think you lost your opportunity with Ms. McCormack. 

18 CHAIRMAN LEE: Maybe we can follow-up with her, because I think it 

19 actually would be interesting. The complexity point is actually a pretty good 

20 one, when you see what our ballot pamphlets are like. 

21 MR. RUBIN: You should get one from the general election, though, not 

22 the special election because, I mean, eight initiatives is light action. I 

23 mean, we can have upwards of 20, 25 initiatives, plus a full slate of 

24 candidate elections. 

25 CHAIRMAN LEE: Okay. Any more questions? 

26 COMMISSIONER ROGERS: No, Mr. Chairman. Thank you. 

27 MR. RUBIN: Can I make one other comment back on -- I'm sorry, do you 

28 have a question? 

29 I just had one other comment that I wanted to make on -- sort of back 

30 on voting rights issues or more traditional ones, which is that I know 

31 Joaquin Avila talked a little bit about it, but I think that it should be 

32 emphasized that the California Legislature, just a few years ago, recognized 

33 the ongoing problem with racially polarized voting in at-large election 

34 systems, and noted that upwards of 80 percent of all local jurisdictions 

35 conduct their elections pursuant to an at-large system. 

36 As a result of the combination of those two factors, that prevalence of 

37 at-large systems with racially polarized voting, it enacted this California 

38 Voting Rights Act that we've already filed two cases under, as we speak. But 

39 I think that that recognition is important and I would hope that, whoever the 

40 emissary is from this commission to the Congress and the powers that be 

41 that are going to be considering the reauthorization, should take 

42 that, because I think that -- because it comes from a somewhat 

43 unsuspected place because people don't feel that California is Alabama 

44 or Mississippi. I think it may come with, you know, clothed in that 

45 much more credibility than California -- the California legislature 

46 has recognize this ongoing problem associated with at-large election 

47 systems and the evil of racially polarized voting. 

48 CHAIRMAN LEE: Well, Mr. Rubin, if you can't provide the voter 

49 pamphlet, can you provide the findings underlying the California 

50 Voting Rights Act? 

51 MR. RUBIN: That I can. 

52 CHAIRMAN LEE: I think it might be helpful. Thank you. Thank 

53 you panelists, Ms. Gold, Ms. Siah, Mr. Rubin. 

54 MR. RUBIN: Thank you very much. 

55 CHAIRMAN LEE: Reverend, would like to testify? 
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1 COMMISSIONER BUCHANAN: I just want to observe that, it appears to 

2 me that, many of the problems of this and other societies, is a 

3 problem of race. We're all a part of the human race. We have a certain 

4 tendency, I think, with respect to my state, that you take the worst 

5 characteristics of the -- of the given element of the population and 

6 attribute them to the whole ethnic group. That seems to be a really 

7 common human practice. 

8 I am sure there must be an element of that in this area of 

9 discussion, which is one reason I'm thankful the Bill of Rights 

10 guarantees our individual rights, regardless of the degree of 

11 prejudice it makes against us, ethnically. And I see, when we talked 

12 about voting rights, that question -- the tendency -- of human 

13 tendency to attribute, if you're Hispanic, that means you're an 

14 undocumented alien. If you're Middle Eastern, you're probably a 

15 terrorist. That tendency is there, but it should not impact the law in 

16 terms of the right of people to vote. It seems to me that's true of 

17 the language requirement, as well as Section 5. Thank you. End of 

18 testimony. Thank you very much. 

19 CHAIRMAN LEE: You can testify whenever you want. 

20 MR. RUBIN: I'd only respond that, other than with regard to the 

21 right to vote, our founding fathers did find it appropriate that most 

22 of our protections do apply to persons, not citizens, and so the 

23 discussion that we're having here, with regard to due process, equal 

24 protection under the laws, applies to persons without regard to 

25 immigration status. And we are thankful for that. 

26 CHAIRMAN LEE: Do you have a response, Commissioner Buchanan? 

27 COMMISSIONER BUCHANAN: No. Thank you. 

28 CHAIRMAN LEE: Thank you, panelists. We're going to be taking a 

29 short break for about ten minutes. 

30 (Recess taken.) 

31 CHAIRMAN LEE: Okay. We're going to get started with the third and 

32 last panel of today's hearing. We thought there would be four, but 

33 we've collapsed them into three. Carolyn Fowler has graciously 

34 consented to be on the third panel. I'll introduce the panelists. 

35 Eun Sook Lee is executive director of the National Korean American 

36 Service and Education Consortium. The Consortium was founded in 1994 

37 to protect a progressive Korean -American voice on critical civil 

38 rights issues through education, organizing and advocacy. Previously, 

39 Ms. Lee was the executive director of Korean-American Women in Need, a 

40 bilingual domestic violence service agency. She's also a board member 

41 of a lot of organizations, which I won't read. But welcome. 

42 Eugene Lee is a staff attorney at -- in the Voting Rights Project 

43 of the Asian Pacif ic-American Legal Center. Eugene Lee has work deals 

44 with API voters, overseeing poll monitoring efforts, engaging in 

45 policy advocacy at the state, local, and federal levels. And Mr. Lee 

46 works with many local and state coalitions focused on promoting access 

47 and participation in elections, and provides training to community- 

48 based organizations on the language assistant provisions of the Voting 

49 Rights Act. 

50 The Asian Pacif ic-American Legal Center is now the country's 

51 largest organization focused on providing multilingual, culturally 
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1 sensitive legal services, education and civil rights support for one 

2 of the nation's fastest growing populations. 

3 Kathay Feng is the executive director of California Common Cause. 

4 Under her leadership, Common Cause is taking a leading role in 

5 election and redistricting reform, government sunshine, and 

6 accountability laws, carrpaign finance reform, media access, and 

7 championing the voting rights of traditionally disenfranchised 

8 communities. Prior to joining Common Cause, Ms. Feng was the project 

9 director of Voting Rights of Hate Crimes in the Asian Pacif ic-American 

10 Legal Center, where she worked on a number of areas, including voting 

11 rights redistricting, hate crimes, police accountability, and 

12 antidiscrimination. Carolyn Fowler of Los Angeles is the -- is with 

13 the California Election Protection Network, an organization of over 

14 300 organizations statewide. It's a bipartisan outfit that are 

15 working to ensure election integrity and security in the state of 

16 California. She's a founding member of that organization. She's also a 

17 member of the L.A. County Central Committee and a poll watcher and a 

18 member of the County Voter Outreach Committee. She is also a very 

19 public, spirited citizen of L.A. County and has been for many years. 

20 Welcome, panel. And, I believe we start with Eun Sook Lee. 

21 MS. LEE: Good afternoon and thank you. Thank you to the members 

22 of the commission and the staff for inviting me to speak today. Let 

23 me begin with a brief introduction of my organization, the National 

24 Korean-American Service and Education Consortium, NAKASEC. We were 

25 established ten years ago as a consortium by local community centers 

26 that realized that only by coming together can we build a national 

27 movement and progressive Korean-American voice for social justice. Our 

28 issued priorities since our formation have been immigrant rights and 

29 immigration reform, as well as other major civil rights issues, 

30 including voting rights. 

31 Hence, since the 1996 presidential elections, NAKASEC and our 

32 three affiliates in New York City, Los Angeles, and Chicago, have 

33 coordinated a multifaceted civic engagement and voter empowerment 

34 project that includes voter registration, voter assistance, voter 

35 education, voter mobilization, voter research, and voter rights 

36 advocacy. I'm here today to state our support for the reauthorization 

37 of the three key provisions of the Voting Rights Act that are 

38 scheduled to expire in August 2007. 

39 Furthermore, we are seeking to see those provisions strengthen 

40 through the expansion of coverage. The Voting Rights Act is widely 

41 understood to be among our nation's most effective civil rights 

42 legislation. Key provisions authorizing the federal government to 

43 monitor polling places and, specifically. Section 203, which requires 

44 counties to provide multilingual materials and services to certain 

45 language minority groups, have been instrumental in enabling Asian 

46 Pacif ic-American voters to vote free from discrimination. As a 

47 result, the Voting Rights Act has contributed to the noticeable 

48 increase in the electoral participation of the Korean-American and 

49 Asian Pacif ic-American voting population. Korean-Americans are a 

50 minority population that now number more than 1.2 million, according 

51 to the 2000 Census. More than 70 percent or 865,000 are foreign born 

52 or immigrants. Finally, 72 percent of those who are 25 years or older. 
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1 speak or read English not well. Moreover, in the major cities that 

2 Korean-Americans reside, the level of linguistic isolation that has 

3 been documented is considerable, ranging from 35 to 42 percent. 

4 Linguistic isolation means that, in a given household, all family 

5 members over the age of 14 years have some difficulty with the English 

6 language. 

7 The short profile that I provide shows that, as a voting 

8 population, Korean-Americans are ethnic minority voters, immigrant 

9 voters, limited-English proficient voters, and new voters. 

10 For this reason, Section 203, coupled with other provisions in 

11 the Act ensures that Korean-American voters are not discriminated and 

12 that language access is appropriately provided. 

13 Currently the Korean language is covered in three counties: Los 

14 Angeles, Orange, and Queens County. 

15 

16 In speaking on the importance of continuing the provisions in the 

17 Voting Rights Act that will expire in 2007, we also know that we have yet to 

18 achieve full compliance. We base this statement on the decade of poll 

19 monitoring that we have conducted in New York and Los Angeles. The results 

20 are our poll monitoring efforts indicate that Korean-American voters will be 

21 discriminated against because they are minorities, foreign born, and limited- 

22 English proficient. 

23 For example, during the 19- -- 2004 November elections, a precinct 

24 inspector at a polling place in Koreatown was documented to have given 

25 certain voters time limits and sent one Asian Pacif ic-American voter to the 

26 back of the line. 

27 Broadly, the shortcomings have also included the failure of certain 

28 counties to translate all materials, to translate inaccurately, or not in a 

29 timely manner. And on election day, polling places have had too few 

30 interpreters or missing multilingual materials. 

31 It is this reason that Asian Pacif ic-i^erican organizations have worked 

32 with local candidates to advocate for full compliance, as well to donate 

33 their services to increase the number of poll workers or to review translated 

34 materials. 

35 In short, our communities have developed strong working relationships 

36 with local counties, because we share the common goal of ensuring full access 

37 to minority voters. 

38 As we approach the sunset date for key provisions in the Voting Rights 

39 Act, with regard to Section 203, we understand that there are several 

40 proposals to decrease the threshold for coverage from 10,000 voters to 7,500 

41 or 5,000 voters. 

42 Currently, Section 203 covers counties that have 5 percent or 10,000 

43 voting age citizens who speak the same language, are limited-English 

44 proficient and, as a group, have a higher illiteracy rate than the national 

45 illiteracy rate. 

46 In our opinion, measures that would allow counties to capture as many 

47 language minority voters as possible are both meaningful and necessary. For 

48 this reason, we reiterate our support for, first, the reauthorization of key 

49 provisions in the voting rights act, and second, we seek to strengthen these 

50 provisions by expansion of coverage for language minority voters under 

51 Section 203. Thank you. 

52 CHAIRMAN LEE: Thank you very much, Ms. Eun Sook Lee. This is a nice 

53 panel. It's virtually impossible for me to mangle these names, since half of 

54 you is named Lee. Eugene Lee. 
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1 MR. LEE: Good afternoon. Thank you for inviting me to testify at this 

2 hearing. My name is Eugene Lee and I'm a staff attorney with the Asian 

3 Pacif ic-American Legal Center or APALC. APALC is affiliated with the National 

4 Asian Pacif ic-American Legal Center, or NAPALC, from Washington, D.C. 

5 For over two decades APALC has engaged in community education, 

6 advocacy, and poll monitoring, to secure the rights of Asian Pacific- 

7 Americans, guaranteed by law. APALC sends poll monitors to polling 

8 sites throughout Los Angeles and Orange Counties during major 

9 elections, particularly in areas with significant API populations. 

10 Most recently, APALC monitored 60 poll sites for the March 2004 

11 primary election and over 115 poll sites during the November 2004 

12 general election. APALC uses the poll monitoring results to advocate 

13 for systemic performance and improvements for API voters. 

14 In addition to its voting rights work, APALC conducts large-scale 

15 exit polls of voters in major elections. APALC also recently launched 

16 a series of demographic vote reports on API communities in California 

17 and in three Southern California counties. All four of these reports 

18 used this aggregated Census 2000 data to provide information on 20 API 

19 ethnic groups. Just a note before I go further, a lot of my 

20 testimony here today does include a lot of data and I note that I 

21 include further data in the written testimony that I'll submit after 

22 I'm finished. I'd first like to talk about the impact of Section 

23 203 of the Voting Rights Act. In the 30 years since Section 203 was 

24 added to the Voting Rights Act, there have been substantial gains, 

25 both in API electoral representation, and also on levels of voting 

26 participation and voter registration. Many of these gains have 

27 occurred since Section 203 was amended in 1992, to add a numerical 

28 threshold for when a jurisdiction is covered by language assistance. 

29 Talking about gains and API electoral representation, with the 

30 recent election of Ted Lieu to the State Assembly, there are now nine 

31 API state legislators in California. This stands in marked contrast 

32 with 1990, when that number was zero. One factor in the success has 

33 been Section 203, allowing limited-English proficient voters, or 

34 voters who speak English less than very well, to fully exercise their 

35 right to vote. 

36 Eight of these nine legislators represent legislative districts 

37 located in counties that are covered under Section 203 for at least 

38 one Asian language. These seven counties represent all of the counties 

39 in California that are covered under Section 203 for an Asian 

40 language. Put differently, every county in California that is covered 

41 under Section 203 for an Asian language has at least one API 

42 legislator from a district in such county. These counties each have 

43 significant Asian-American populations that are limited-English 

44 proficient, ranging from San Francisco County, with the 34 percent 

45 Asian-American population that is 50 percent limited-English 

46 proficient, to San Diego County, with a 11 percent Asian-American 

47 population that is 32 percent limited-English proficient. 

48 In California there have also been increases in both number of 

49 API registered voters and in API turnout. Again, language assistance 

50 under 203 has been a factor in this success. According to census 

51 data, the number of API registered voters has increased by 61 percent, 

52 from the November '98 election to the November 2004 election. In this 
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1 same period, the number of API registered voters who vote has 

2 increased by 98 percent. Both of these increases have outpaced the 

3 increase in the overall API voting age population and also the overall 

4 API citizen voting age population. 

5 I'd like to talk about the need for language assistance and 

6 Section 203 as an appropriate remedy for discrimination. Because of 

7 the high rates of limited-English proficiency among API voters and 

8 other language minority voters, the language assistance under 203 is 

9 an appropriate remedy for racial discrimination against such voters. 

10 As Congress found in 1975, racial discrimination against such 

11 language minority voters has resulted in high illiteracy rates. This 

12 aggregated Census 2000 data indicates that the language minority in 

13 population in California does, indeed, have a high limited-English 

14 proficiency rate. 

15 In California, the Asian-American population is nearly 40 percent 

16 limited-English proficient. A number of these groups are majority or 

17 near majority limited-English proficient or -- or LEP. I'll use that 

18 term now, LEP, as a shorthand for limited-English proficient, 

19 including Vietnamese at 62 percent, Korean at 52 percent, and Chinese 

20 at 48 percent. The Latino-American population is 43 percent LEP. 

21 During major elections, APALC conducts exit polls, as I mentioned 

22 before. These poll results show that the LEP rate of API voters 

23 mirrors the LEP rate of the general API population. For example, in 

24 2000 in November 2004, 40 percent of API voters surveyed in the 

25 exit poll indicated that they are LEP. 

26 These exit poll results illustrate that language minority voters 

27 have a need for language assistance. These results also show that 

28 Section 203 is an appropriate remedy. Exit poll results show that many 

29 API and Latino voters in Los Angeles and Orange Counties would benefit 

30 from language assistance during the voting process. For example, in 

31 November 2000, 54 percent of API voters and 46 percent of the Latino 

32 voters indicated that they would be more likely to vote if they 

33 received language assistance. 

34 Another measure of the appropriateness of Section 203 as a remedy 

35 is the number of voters who have requested language assistance. 

36 According to data tracked by the Los Angeles County Registrar of 

37 Voters, the total number of voters in L.A. County who have requested 

38 language assistance has increased by 38 percent from December '99 to 

39 August 2005. This increase reflects increased outreach by L.A. 

40 County. It also illustrates the reliance of language of minority 

41 voters on language assistance. 

42 These data indicate that, because of voter outreach and education 

43 by both the county in Los Angeles and community advocates, many LEP 

44 API and Latino voters are using the Section 203 remedy. These data 

45 also indicate that, as a number of requests for language assistance 

46 increases, language minority voters have a continuing need for Section 

47 203 assistance. In addition to Section 203, API voters and other 

48 language minority voters have benefited from the federal examiner and 

49 observer provisions contained in Section 6 through 9 of the Voting 

50 Rights Act. 

51 Earlier this year, the Justice Department filed suit against 

52 three cities in Los Angeles County for alleged violations of Section 
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1 203. The Justice Department complaint against City of Rosemead, 

2 alleged that during its March 2004 primary election, the City failed 

3 to provide bilingual assistance to Latino, Chinese, and Vietnamese- 

4 American voters. The Justice Department's complaints against the 

5 Cities of Paramount and Azusa contain similar allegations with regard 

6 to bilingual assistance for Latino voters. 

7 

8 

9 The Justice Department entered into consent agreements with each 

10 of these three cities that authorize federal observers to observe future 

11 elections held by the cities. These federal observers will help to ensure 

12 that LEP language minority voters in Rosemead, Paramount, and Azusa, and 

13 Rosemead, receive adequate language assistance under Section 203. Despite 

14 these gains and the protections of the Voting Rights Act, discrimination 

15 against language minority voters still occurs in the voting process. Evidence 

16 of this discrimination can be seen both in demographic research and anecdotes 

17 from poll monitoring efforts. I'd first like to talk about demographic 

18 efforts and again, I noted before that a lot of this testimony of is data 

19 heavy and I have -- again, it's in the written testimony that I'll submit 

20 later. 

21 CHAIRMAN LEE: Commissioner Davidson likes data. 

22 MR. LEE: That's great. 

23 In 1975 Congress passed Section 203 after concluding that English-only 

24 elections and voting practices effectively denied a right to vote to a large 

25 segment of the nation's language minority population. Congress found that 

26 this result is directly attributable to the unequal educational opportunities 

27 afforded to language minorities, resulting in high illiteracy and low voting 

28 participation. 

29 Current demographic data indicate that these discriminatory conditions, 

30 including unequal educational opportunities, still exists. Using high school 

31 completion as a measure, this aggregated Census 2000 data show that a number 

32 of Asian-American groups in California have low rates of education 

33 attainment, compared with the California population as a whole. 

34 These data also show that Asian- Americans, as a whole, have lower rates 

35 of educational attainment than white Americans. For example, 36 percent of 

36 Vietnamese-Americans have less than a high school degree, compared with 23 

37 percent of the overall California population. 19 percent of Asian-Americans, 

38 as a whole, have less than a high school degree, compared with 10 percent of 

39 white Californians. 

40 These low rates of high school completion are a contributing factor to 

41 continuing high LEP rates among API children, defined as children age 17 

42 years and younger. According to this aggregated census data, over 20 percent 

43 of Asian-American children in California are LEP. In the majority of 

44 counties covered by Section 203 for an Asian language, these rates are 

45 higher. For example, 30 percent of Asian-American children in San Francisco 

46 County are LEP and 24 percent of Asian-American children in Los Angeles 

47 County are LEP. 

48 In sum, current demographic data indicates that discriminatory 

49 conditions cited by Congress in 1975 such as unequal educational 

50 opportunities still exist, and that the results of these conditions, such as 

51 high limited-English proficiency, still also exist. 

52 I'd like to talk now about anecdotal evidence of discrimination. 

53 Despite improvements in poll training, racial discrimination against 

54 API voters still occurs in the polling place. Over the years, APALC 

55 poll monitors have observed a number of instances of racial 
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1 discrimination. A few -- one example in California is -- occurred in 

2 the March 2000 primary election at a polling site in Santa Ana, Orange 

3 County . 

4 The poll inspector was reluctant to help LEP voters and, 

5 inappropriately, asked some young API voters for identification. The 

6 APALC poll monitor at the site heard the poll inspector comment, 

7 "Everyone wants to come to America and take what is ours, our land." 

8 In the November 2004 general election, API advocacy groups in other 

9 parts of California conducted poll monitoring in their regions. These 

10 organizations include the Asian Law Alliance, the Asian Law Caucus, 

11 Center for Asian American Advocacy, Council of Philippine American 

12 Organizations and the Orange County Asian and Pacific Islander 

13 Community Alliance. Poll monitors deployed by these organizations 

14 observed similar instances of discrimination. 

15 For example, at a polling site in San Diego County, one poll 

16 worker talked to minority voters as if they were children. At a 

17 polling site in San Mateo County, a poll worker questioned the 

18 competency of a voter to vote because of the voter's limited-English 

19 proficiency. 

20 APALC poll monitors have also seen recurring problems at poll 

21 sites, including problems in Section 203 implementation. These same 

22 problems have been observed in other parts of California by poll 

23 monitors deployed by other API advocacy groups. 

24 With regards, specifically, to Section 203 implementations, these 

25 problems include, as Ms. Lee alluded to before, poll sites lacking 

26 sufficient number of bilingual poll workers and interpreters, 

27 multilingual materials not being supplied, or, if supplied, poorly 

28 displayed. Also, poll sites lacking multilingual signage or -- or 

29 instruction cards directing voters where to vote, explaining what 

30 their rights are, and how to vote. 

31 These recurring problems in Section 203 implementation, reflects 

32 the failure of county registrars to educate the poll workers about 

33 language assistance. 

34 Many of these problems are a result of poll worker training, or 

35 poll workers not attending training sessions at all. However, even the 

36 most comprehensive poll worker training program will not completely 

37 eliminate discriminatory attitudes obtained by some poll workers. 

38 These recurring problems are the result of some poll workers having a 

39 cavalier attitude about language assistance. Or, even an attitude that 

40 language assistance should not be provided at all to voters. This 

41 ambivalence about providing language assistance, reflects a view of 

42 society that excludes nonmainstream voters from the political process. 

43 APALC poll monitors have observed poll workers expressing these 

44 attitudes, either verbally or in their obvious refusal to provide 

45 language assistance. I'll give you a few examples. For example, in 

46 the March 2000 primary election at a polling cite in Monterey Park, 

47 the inspector said that these bilingual materials are a waste of time 

48 and money. She pulled them out at the request of the APALC poll 

49 monitor, but then put them back in the envelope. Again, in March 

50 2000, in the primary election at a polling site in Westminster, Orange 

51 County, when the APALC poll monitor noted that no translated materials 

52 were displayed, the poll workers looked around and discovered that the 
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1 poll site did have translated materials and displayed them. However, 

2 when the poll monitor returned to the poll site in the afternoon, she 

3 found that the poll workers had put the translated materials back into 

4 their storage envelope instead of keeping them displayed. 

5 In March 2004, in the primary election, in Artesia, Los Angeles 

6 County, after the APALC poll monitor discussed the translated sample 

7 ballots with the poll inspector, the inspector said, "One day, I wish 

8 we can have all English," motioning to the sample ballots with his 

9 hand . 

10 Poll workers also express these attitudes in their dealings with 

11 poll monitors. For example, at polling sites in Santa Clara County, 

12 during the November 2004 election, poll monitors experienced rude, 

13 difficult, and uncooperative poll workers, refused the monitors' entry 

14 into the polling site, or did not allow the monitors to inspect the 

15 translated materials. In addition to these individual instances of 

16 discrimination in polling sites, there have also been instances of 

17 schemes of voter discrimination. 

18 Section 6253.6 of the California Government Code is a reminder of 

19 such instances. Enacted in 1982, this section requires government 

20 officials to maintain confidentiality of information in voter files 

21 that identifies voters who have requested bilingual voting materials. 

22 This section was enacted to protect language minority voters from 

23 being targeted with allegations of voter fraud. As detailed in the 

24 legislative history of Section 6253.6, the section's enactment arose 

25 out of an investigation conducted by U.S. Attorney's Office in nine 

26 Northern California counties. The U.S. Attorney's Office randomly 

27 investigated voters who had requested Spanish and Chinese language 

28 materials and arranged for the immigration and naturalization service 

29 to cross-check the voters' records with citizenship records. 

30 This investigation followed on the footsteps of INS raids on 

31 factories and businesses, in most part of a larger scheme to scapegoat 

32 language minority and immigrant communities for economic woes. 

33 The investigation also occurred during voter registration drives 

34 among minority language communities in Northern California. Amidst 

35 concerns that this investigation would intimidate language minority 

36 voters, the ACLU and MALDEF filed suit understand the Voting Rights 

37 Act. There was also a large amount of public outcry against the 

38 investigation, including censures by a number of city counselors. 

39 The U.S. Attorney's Office abated its investigation and Section 

40 6253.6 was passed overwhelmingly by the Legislature, by a 54 to 7 

41 Assembly vote and a 38 to 0 Senate vote. To briefly conclude this 

42 testimony, the Voting Rights Act has had a marked impact on the 

43 ability of API and other large minority voters in California to 

44 participate in the electoral process. Section 203 has been of 

45 particular benefit to API voters who are limited-English proficient. 

46 Unfortunately, voting discrimination continues to exist, and API and 

47 other language minority voters have a continuing need to receive the 

48 protections of the Voting Rights Act, including the special provisions 

49 that are scheduled to expire in 2007. Thank you for this 

50 opportunity to provide testimony. 

51 CHAIRMAN LEE: Thank you, Mr. Lee. 

52 


Kathay Feng. 
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1 

2 MS. FENG: Good afternoon. Is it on? 

3 Good afternoon. My name is Kathay Feng and I am the executive director 

4 of California Common Cause, a state organization with over 35,000 members in 

5 California alone, dedicated to being a government watchdog group throughout 

6 the nation. 

7 In addition to working on goveriMnent ethics, media reform, and campaign 

8 finance, California Common Cause has had a long and proud history of 

9 championing voting rights and electoral reform, to make sure that our ballots 

10 and our voting process are as open as possible. Prior to joining Common 

11 Cause, I was the lead attorney and headed up the voting rights work for the 

12 Asian Pacific American Legal Center for over seven years. 

13 In the days when the Voting Rights Act had just been extended to cover 

14 discrimination and barriers faced by the Asian Pacific American community, I 

15 led efforts to push Los Angeles County and Orange County to comply with the 

16 bilingual language requirements of Section 203 of the voting Rights Act. 

17 In the two counties that had the largest and most diverse Asian Pacific 

18 American communities, the experience that we gained in implementing bilingual 

19 ballots and providing voter assistance in over -- in five Asian languages was 

20 invaluable. 

21 When the 2000 Census revealed that seven counties in California and 16 

22 counties nationwide were covered for Asian language provisions, we used that 

23 experience to take it to other counties around the nation, to make sure that 

24 those counties complied with Section 203. And, more importantly, we gave the 

25 tools to communities to be able to monitor and be very active in their 

26 advocacy for full bilingual coverage. Those counties included Seattle -- 

27 Seattle's King County, Chicago's Cook County, Houston's Harris County, and, 

28 of course, five counties in California. 

29 I wanted to talk a little bit about punch card voting. November 7th, 

30 2000, was a real eye opener for a lot of Americans who I think, up until 

31 then, really wanted to believe in the integrity of our voting process. And, 

32 as a result of a very, very close presidential election and, more 

33 specifically, irregularities that were revealed in the state of Florida in 

34 their voting practices, America woke up to the very real reality that our 

35 democracy was both fragile and chipped at the edges. In Florida, we 

36 learned of examples after examples of punch cards machines malfunctioning, 

37 African-American and minority voters being turned away from the booths, and 

38 irregular practices from one county to another surfacing, such that you 

39 couldn't find a single standard on various election and voting practices 

40 within even one state. The nation learned an entirely new vocabulary. 

41 All of a sudden, we understood that the things that were inside our 

42 punch card voting ballot were called chads, and that those chads could become 

43 pregnant sometimes and that there were such things as butterfly ballots. And 

44 all of this new vocabulary was part of an awakening process that, in 

45 fact, we had to be very vigilant about our electoral process, if we 

46 were to fix it. 

47 Here in California, unfortunately, we suffered from many of those 

48 same problems. Millions of voters used those exact same faulty punch 

49 card voting machines. Over 53.4 percent of voters in California used 

50 them in the presidential elections of 2000. And, yet, those punch card 

51 machines accounted for 74.8 percent of all ballots that didn't even 

52 register a single vote for a presidential candidate. The combined 

53 overvote and undervote for punch card voting machines was more than 

54 double the error rate of other types of voting machines. And so in 

55 counties like Los Angeles County, Sacramento, San Diego, San 
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1 Bernardino, Santa Clara, Solano, Shasta, Mendocino that used punch 

2 card voting machines, we found error rates of between two and three 

3 times as high, compared to counties that didn't use those types of 

4 machines. 

5 In L.A. alone, 72,000 ballots suffered from under- or overvoting, 

6 and in many cases resulted in those ballots being thrown away. 

7 Essentially, those people tried to vote and were disenfranchised 

8 because of faulty voting machines. California Common Cause 

9 investigated and found that the error rate of punch card voting 

10 machines had a disproportionate effect on African-American, Asian- 

11 American, and Latino communities. In a state where no one group is the 

12 majority, these communities comprise a sizeable portion of the state's 

13 population and certainly part of its electorate. And these voting 

14 communities tended to live in counties that were using these more 

15 error prone punch card machines. I can personally attest to being a 

16 poll monitor in over a dozen elections, where I observed example after 

17 example of Asian-American voters trying to use these punch card voting 

18 machines, taking a ballot, not knowing what to do with it, not knowing 

19 how to insert it. If they were lucky enough to be able to insert it 

20 correctly and line it up, they still had the challenge of taking this 

21 and poking it through the whole. 

22 The challenge was that if they didn't line it up correctly, or if 

23 there was some kind of slight malfunction because it hadn't been 

24 cleaned recently, the entire ballot would be misaligned and their 

25 entire ballot would be mismarked. One vote down meant that it was -- 

26 they had either voted for the wrong candidate or overvoted or 

27 undervoted, and the ballot could be thrown away. As you can see 

28 from this machine, it is in English only. And all punch card voting 

29 machines were designed in such a way that the maximum of languages 

30 that they could accommodate was two languages. 

31 In California, we have such a diverse population, that many of 

32 our counties require the provision of three, four, and five, or six 

33 languages, on the ballot. In L.A. County, those six languages include 

34 English, Spanish, Chinese, Japanese, Korean, Tagalog, and Vietnamese. 

35 You can't even accommodate that on this kind of machine. 

36 And so it was the case that these kinds of punch card voting 

37 machines had a disproportionate impact on disenfranchising minority 

38 and language minority communities. Until 1999, it was a total 

39 crapshoot for a voter to be able to walk into a poll site that was in 

40 a county that was required to provide bilingual poll workers and 

41 assistance, as to whether or not they would actually get that 

42 assistance. In L.A. County, for instance, there was no system of 

43 targeting. They had no system of recruiting bilingual poll workers, 

44 and so if you walked in, you were lucky if you had those bilingual 

45 materials, you were lucky if you had a bilingual poll worker, but more 

46 likely than not, you walked into a poll site where neither of those 

47 were available, and you were left to try to decipher how to use this 

48 machine. 

49 Using both the Voting Rights Act and the 14th Amendment of the 

50 Constitution, California Common Cause challenged the certification and 

51 the use of punch card voting. 
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1 CHAIRMAN LEE: You know, Ms. Feng, I wonder if we could take a 

2 short break. I was trying to find a natural point to ask you to stop, 

3 because we need to do something to the tape. 

4 MS. FENG: Change tape? 

5 CHAIRMAN LEE: Yes, and so, if we can take a short break right 

6 now, before you -- how many minutes? You want her to continue? Yeah. 

7 If you could stop, because I think you're getting to the culmination 

8 of your testimony. 

9 (Off the record.) 

10 MS. FENG: I was just getting to the good stuff. 

11 CHAIRMAN LEE: Ms. Feng, you can now get to the good stuff. I 

12 realize you were building up to a grand climax of some kind, so here 

13 we go. 

14 MS. FENG: Well, we used the Voting Rights Act and also the 14th 

15 Amendment to bring a lawsuit against the State of California in order 

16 to decertify these punch card voting machines, and we won. And so, in 

17 a seminal case, California became one of the first states to decertify 

18 punch card voting machines and to require all of its counties to 

19 switch to new and more accurate voting machines by the 2004 elections. 

20 As it turns out, the rest of the country ended up implementing 

21 similar types of provisions with the passage of the Help America Vote 

22 Act, but it's important to note that we use the Voting Rights Act in 

23 order to make that statement to the -- the California Secretary of 

24 State, that it was important for them to look at the discriminatory 

25 impact of certain voting machines and to decertify them on that basis. 

26 In 2002, and I mentioned the Help America Vote Act and I think 

27 that's a good segueway, we created a coalition of organizations that 

28 includes many of the organizations that have testified here today. 

29 That organization's called the California Voting Empowerment Circle 

30 and it includes, for instance, ACLU, Asian Pacific American Legal 

31 Center, MALDEF, NALEO, and, of course. Common Cause and League of 

32 Women Voters. Some 40 organizations come together in that year in 

33 order to address the new requirements that were coming down from the 

34 Feds as a result of the passage of the Help America Vote Act and, 

35 specifically, the Help America Vote Act would have given millions of 

36 dollars to states in order to implement certain reforms that were in 

37 response to the 2000 elections and the problems that were uncovered 

38 then. 

39 In order to receive that money, states had to develop a cohesive 

40 state plan to address problems like discrepancies between provisional 

41 voting requirements between different counties to require there to be 

42 a statewide voter database. And some of the things opened up the door 

43 and other things closed the ballot booth to voters. And what we came 

44 together as a coalition to do was to really look at all of the 

45 potential changes and advocate very vigorously for regulations and new 

46 laws to be implemented in the State of California that would maximize 

47 the ability of traditionally disenfranchised voters to be able to vote 

48 as well as to minimize the potential negative impact of certain 

49 provisions of the Help America Vote Act. Specifically, let me give 

50 a couple of examples. One of them was that we worked with the 

51 Secretary of State and a lot of us actually were active in the 

52 advisory committee that wrote the language of these regulations and 
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1 the laws that were eventually passed to create a state plan that would 

2 soften the blow of new voter ID provisions. And we created policies 

3 that had a very broad definition of what voter IDs could be accepted 

4 that had a very broad definition of what the certification and the 

5 verification standards would be for that ID, and also created very 

6 extensive county poll worker training standards. Because what we knew, 

7 from experience, was that when it all came down to it, you could have 

8 the perfect policies in place at the state level, and even great 

9 policies at the county level, but the person who was interacting at 

10 front line with the voter could be the person who would decide, on 

11 their own, that they were going to have a discriminatory choice about 

12 who to ask for ID from. 

13 And, in fact, before we had implemented some of those, I had been 

14 a poll monitor and seen firsthand many examples of poll workers who 

15 discriminatorily chose to tell Asian-American voters, or other voters 

16 who they considered to be less legitimate than white voters, to go to 

17 the back of the line or to present proof of citizenship, or to show 

18 something besides the driver's license because they didn't think that 

19 the driver's license was valid and could possibly be faked. 

20 And so it was very important for us to make sure that there were 

21 new state provisions from all the way from the top to the bottom that 

22 were implemented to ensure that these new voter ID provisions would 

23 not have a discriminatory impact on Asian-American voters, Latino 

24 voters, African-American voters, senior citizens, youth, people who 

25 tended not to have --or tended to be more likely to be 

26 disenfranchised. 

27 Another example of some of the changes that we use that we implemented 

28 invoking the Voting Rights Act, were also implementing standards for the 

29 statewide database and creating new uniform purging standards. We saw in 

30 Florida that there were some very shaky examples of using faulty databases in 

31 order to clean lists that had a disparate impact of cleaning more African- 

32 Americans or minority voters from those lists. And what we were particularly 

33 concerned about was, with the requirement of the Help America Vote Act, to 

34 implement a new statewide database and to verify voters' names more strictly 

35 that we might have a situation where, voters whose names were, for instance, 

36 Chun Swai Hsieh Binh, been might be inputted in the wrong way. It might be 

37 misspelled where the first name might be juxtaposed with their last name or 

38 their surname might be juxtaposed with their family name, and, as a result, 

39 there might be a disparate impact on people who had, quote unquote, foreign 

40 sounding names. Similarly we were also concerned about the potential that 

41 purging practices could be implemented where people who were irregular voters 

42 might not be notified before their names were purged off the list, and we 

43 knew that minority voters tended to be less regular voters than white voters. 

44 And so we secured standards that were, I think, some of the model standards 

45 in the country to require that precautions be taken before names were purged 

46 from lists; that there were several checks before a name could be considered 

47 to be irregular, and that, before a name was removed from a list, that the 

48 voter had to be contacted and given a number of opportunities to indicate 

49 that they wanted to stay on the list and that maybe there was some way to 

50 correct the voter files by presenting additional information. 

51 A third example of some changes that we implemented with the Help 

52 America Vote Act by invoking the Voting Rights Act was in advocating for the 

53 allocation of millions of federal HAVA dollars for voting technology 

54 improvements. And, as I said before, in California we really do have a unique 
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1 situation where the interplay between the language requirements of Section 

2 203 and the constantly changing demographics requires that many of our 

3 counties have to look at voting technology that maybe other counties in other 

4 parts of the state don't need to. 

5 Questions about how you can put five, six languages onto a single 

6 ballot, so that from the very first screen, a voter can see the ballot 

7 entirely in their language, or the instructions entirely in their language, 

8 or where voters with disabilities can vote with the assistance of sip-and- 

9 puff technology or audio, or where people who are semi-literate, or people 

10 who need visual assistance can enlarge the text or listen to the ballot read 

11 to them. All of those were questions that were very much at the crux of which 

12 machines were going to be certified in California and whether we were going 

13 to move from the old and outdated punch card voting machines to newer 

14 technologies like electronic voting or optical scan voting that were 

15 hybrid. 

16 Since then, we have actually created landmark regulations in 

17 California that are, both respectful of security concerns but also, 

18 more importantly, that protect traditionally disenfranchised 

19 communities, because the Voting Rights Act proved to be a very 

20 effective tool in making sure that any of those legal changes took 

21 into consideration these particularly vulnerable communities. 

22 And so I just wanted to end by saying that with the potential 

23 expiration of the Voting Rights Act in 2007, it's absolutely important 

24 that we remain vigilant and do everything that we can to improve 

25 voting participation by minority and language minority communities. It 

26 is unquestionable that the Voting Rights Act has made meaningful 

27 access to the ballot a reality for thousands of African-Americans, 

28 Asian-American, Latino and Native American Californians. Thank you. 

29 CHAIRMAN LEE: Thank you, Ms. Feng. And in clean up, Carol 

30 Fowler. 

31 MS. FOWLER: Wow. Kind of a tough act to follow. Carolyn 

32 Fowler, as Bill had shared with you, California Election Protection at 

33 Work. A lot of what Kathay and Eugene have talked about, our 

34 organization has been hand in hand with them in state testimony, et 

35 cetera, and working in partner with them. I think, first, I want to 

36 thank the Commission, definitely, for this opportunity to testify. 

37 Particularly, I was fortunate enough to run into Barbara last week in 

38 D.C., so I knew about this. The California election protection 

39 network certainly supports the reauthorization and the strengthening, 

40 we hope, of the Voting Rights Act, particularly Section 5, Section 

41 203, and the Department of Justice participating and observing and 

42 monitoring in elections. 

43 One of the main places that I did meet Eugene and Kathay was with 

44 Conny McCormack's CVOC organization which she spoke to this morning, 

45 the County Voter Outreach Community section. While there have been 

46 positive gains in the multilingual area, much is to be done still 

47 throughout our state. Conny is to be commended for the progress 

48 that's been made, but I think I would be remiss if I didn't discuss 

49 some of the areas that our organization has a concern that are not 

50 being met. 

51 When you're talking to some of these registrars around the 

52 country, I think some of the key things when you talk to them about 

53 what sounds like a model program, which is a model program, but I 
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1 think you need to understand, I'd be asking what percent of the poll 

2 workers that they have in place are bilingual, because you can't get a 

3 true picture unless you know the numbers. 

4 Also, when they do the outreach, from a media standpoint -- which 

5 they do have a media component and they have spent money in preparing 

6 the brochures and so forth -- you need to understand the outreach 

7 needs to be more, what percentage is in the minority publications, 

8 their radio programs -- this is a very radio-focused community, 

9 especially in the State of California -- what percentage of those 

10 dollars are being spent in those communities to reach out. I mean, the 

11 "Los Angeles Times" everybody just does not read. It's not -- it is in 

12 English. However, there's still many other networks and mediums that 

13 the minority communities, whether it's African-American or Asian or 

14 Latino, that's where they get their information. 

15 When we talk about training -- this is my pet peeve -- I think 

16 I'm going to say this is systemic from the training of the election 

17 administrators from the beginning. Not so much at the county level, 

18 but certainly, I think you need to understand how many municipal 

19 elections take place, and I'll just speak to the State of California. 

20 The registrars and city clerks in those areas -- there are many 

21 of them -- in some cases, don't even have a high school diploma. So 

22 you have to understand, how can they be training the appropriate 

23 training of poll workers and everything else. And they're managing 

24 records. Some of them hire people to come in and do the training 

25 for them, so they don't know. And more importantly, which is 

26 significant to me, there is no certification. And by that, I mean -- 

27 I'm a notary. I'm background checked, I'm fingerprinted, the works. I 

28 pass a test to certify in this state to be a notary. Those 

29 requirements don't even exist for these registrars. I know it's a 

30 frightening thought, but it's a fact. 

31 And I've shared some of this with the Secretary of State's office 

32 and they say they're looking into it. But this creates systemic 

33 problems in terms of, if there's no certification for them when they 

34 go to train these people or their lack of training, how does that 

35 translate into the treatment from the individual coming to the polling 

36 place. And there is a linkage, I do believe, from being a poll 

37 observer, a poll inspector. In the most recent Los Angeles city 

38 election, I was a team leader, so I was responsible for several 

39 election sites. 

40 So I do want to comment on the fact that, people are kind of -- 

41 if they have a language problem, are kind of pushed to the side or 

42 acted like, you don't know what you're doing. And I think I'm going to 

43 speak to translate that into intimidation, intimidation as a senior, 

44 intimidation as a person of another language, to even think about 

45 coming to the polling place in terms of not feeling comfortable about 

46 knowing what to do, as Kathay pointed out, with that voting system. 

47 When we changed voting systems, there was no significant outreach 

48 to train the public ahead of time that we were changing systems, how 

49 you use that system. Yes, they may have put a publication with the 

50 sample ballot, but that does not give me an ease of walking to a 

51 polling place and perhaps feeling uncomfortable or being embarrassed 

52 about how to use that system. Very significant that people don't 
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1 think about and some a lot of times when we talk about our 

2 disability community, we just think of those that maybe have hearing 

3 impaired or visually impaired or because they're in a wheelchair. But 

4 there are a lot of voters, particularly in the African-American 

5 community, that maybe have arthritis or they have trouble walking or 

6 they need a walker. And so, to stand in long lines, when they've 

7 consolidated the polling places, which happens frequently when it's 

8 not a, quote, unquote, major election -- in fact, we are trying to 

9 meet and understand what that consolidation is going to look like for 

10 our special election because -- because of that, many of us are 

11 advocating that we do consider, as the gentleman in Hawaii said, an 

12 absentee ballot. But yet and still, and with all due respect to Mr. 

13 Rogers's comment earlier, in English some of these measures are hard 

14 to understand what to do, let alone in a multilanguage situation. 

15 In fact, the English language, you still wonder, well if I vote 

16 "yes" what does that mean, if I vote "no" what does that mean, let 

17 alone if it was in Spanish or Chinese, I'm sure they don't have a 

18 clue. And then again, the xmcomfortability of seeming like you're an 

19 ignorant voter. Who wants to come to a poll -- or, at best, you get 

20 the sample ballot, you go to the polling place, and you feel the rush 

21 to vote because there's a line five miles behind you of people waiting 

22 to cast their ballot. 

23 So, in speaking to that, I also want to transition to the fact 

24 that I think the level of change impending for voters around the 

25 country, while it's in L.A. today the amount of diversity, as someone 

26 spoke to earlier, whether you see it in North Carolina, Georgia, 

27 Texas, Arkansas, I think it's going to increase, and that being the 

28 case, these measures are going to be instrumental in keeping, as you 

29 heard my registrar say, if it wasn't required, the County, the Board 

30 of Supervisors, probably would not authorize the budget to do that. 

31 

32 And I'm glad to hear you ask, Bill Lee, about additional funding, 

33 because I think additional funding is needed to do the level of training for 

34 not only the poll worker but for the public on these issues, the public on 

35 how to use the systems and being comfortable with using these systems. We 

36 treat the training as a -- whenever there's an election -- although, however, 

37 in California it is getting more frequently. However, voting and training and 

38 recruitment of the appropriate people should be all year long. 

39 When I went to the session for the March election, they had several of 

40 us there. They talked about -- they had a book this thick about all the 

41 changes that took place. Yet, they did not bring every inspector in for the 

42 training. They were only training the team leaders over the various 

43 precincts. 

44 Now, I had to question that, and I even asked the city clerk there, why 

45 would you do that with that amount of change. And they don't know about it. 

46 That means there's a high probability whether, you're a minority or not, 

47 you're going to be disenfranchised when you get to that polling place because 

48 they're not aware of that change. 

49 My observations also were that many of them had no clue about the 

50 provisional ballot and when to use it. So people could come to that polling 

51 place -- say they were to vote, and there might be four precincts in one 

52 section. First you got to figure out which one is yours. Then when you go to 

53 that one, if you're not on that list, some people were turned away. Not even 

54 given an opportunity to vote. And a lot of people, particularly if they are 
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1 of another ethnicity, they just do what they're told. They don't want to make 

2 a fuss, they don't want to cause any attention or create a problem, so they 

3 just move along and don't vote at all. I observed that. So these voting 

4 rights cannot go away by any stretch of the imagination. We've got a long way 

5 to go . 

6 I want to share with you, when we talk about some specifics for Section 

7 5, one community that I know, specifically Inglewood, has a high percentage 

8 of Latino in their school district. They have been unable to elect a Latino 

9 school board member in all this time. And it's not that no one has run. I 

10 guess it's a combination of power, it's a combination of retaining, but it 

11 also clearly becomes discrimination whether the preponderance of students 

12 attending that school district are Latino and they cannot get one 

13 representative to sit with them on their behalf on that school board. So I 

14 watched these practices continue on a daily basis. 

15 I would also suggest that when you want to understand what's going on 

16 here we have a fair political practices commission. I suggest you seek to see 

17 some of their complaints. A lot of them are discriminatory and I think we 

18 have maybe four or five people to handle the volume of complaints for the 

19 State of California, which is ludicrous. They cannot get back to you. The 

20 first response you get is, we have your -- if you're lucky, in two 

21 weeks, you get a letter saying, we did receive your complaint. And in 

22 many instances, people that have complained -- and they've testified 

23 to this at the Secretary of State -- they never get a response. Well, 

24 that's because you've got a few people trying to manage volumes of 

25 information and complaints. 

26 So I would suggest that you check that source to get another 

27 understanding or picture of what may be happening in the State of 

28 California along discriminatory voting practices. I also wanted to 

29 discuss the fact that accessibility can become a big problem as well. 

30 When I was observing the polling places, many of them not only did not 

31 have the Voting Rights Act in multiple languages, but there was 

32 nowhere to park, I mean, while we have what they call -- you can just 

33 drive up if you're a disabled voter. I forget what they call that 

34 motor -- motor something, motor voter, I think, and you can get your 

35 ballot -- curb-side voting, thank you -- I didn't want to say drive- 

36 by voting. Curb-side voting. 

37 But I wanted -- two of my polling places, the traffic -- there 

38 was clearly -- there was nowhere to park and you really had to walk at 

39 least five or six blocks even to pay to park. And so the accessibility 

40 becomes an issue for many voters. And I myself, who was supposed to 

41 check the poll, almost said, well, forget this. But I did, of course, 

42 I went ahead and parked and walked back. But just think what it is to 

43 a voter that's just coming to vote. 

44 At that same municipality that I spoke to earlier, I was able to 

45 observe polls not open on time. And in some cases I did feel the 

46 candidate was a Latino candidate, and it was interesting that the two 

47 polls that didn't open in time were in his precinct. And not only did 

48 they not open on time, they moved -- one never opened, they put signs 

49 up. The other, they moved the poll to a separate precinct where his 

50 voters would never go that far to vote for him. And, needless to say, 

51 he did lose the election. 

52 There are just -- and this has been written to the fair political 

53 practices and I'm just telling you that if we did not have these 
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1 voting rights in place, I shutter to think what else might go on in 

2 terms of voting. 

3 The Department of Justice should have in place -- I spoke to you 

4 at lunch about how what it seems like a small number of observances 

5 they made considering the problems we've been having for the last 

6 couple of years in elections. I think they should have in place a 

7 standard audit and observer process that randomly spot-checks various 

8 election activities. And it should be at a far greater number than I 

9 see today here. 

10 We need that level of protection and maybe as a balance or a 

11 check point maybe the Department of Justice should be checking with 

12 these fair political practices agencies and reviewing some of these 

13 cases and seeing if there's any trend on certain areas or certain 

14 things that have happened. That might be a place for them to start to 

15 check. I know we're trying to keep our government down, but at the 

16 same time, if voters cannot view that their votes are counted as cast, 

17 we will have a huge, huge deluge of problems moving forward. We really 

18 will. 

19 In conclusion I'd just like to say, these Voting Rights Act 

20 provisions and their reauthorization strengthening are tantamount to 

21 restoring voter confidence and participation, not only in California, 

22 but the entire country and particularly especially for the minority 

23 communities. Thank you again for this opportunity and I look 

24 forward for your questions. 

25 CHAIRMAN LEE; Thank you, Ms. Fowler. Well, Commissioner 

26 Rogers, do you want to start or -- 

27 COMMISSIONER ROGERS; Thank you. 

28 First of all, thank you all for your testimony, compelling 

29 testimony, and I appreciate that. I did have a couple of questions 

30 that I wanted to try to get a sense about, in particular, as it 

31 relates to the Asian population as it exists here. 

32 I found the document that you produced, by the way, Mr. Lee, 

33 remarkable in terms of just the data about educational attainment and 

34 poverty and all of those issues as they were in play in terms of the 

35 Asian-American communities as a whole. I did want to ask you all, you 

36 in particular gave some numbers that you talked about this. You said 

37 there was a 61 percent increase in terms of registration of Asians 

38 essentially between 1998 and presently. Is that right? Is that a 

39 correct figure? Or did I get the number wrong? Was it 1994 or 1998 you 

40 were talking about? 

41 MR. LEE: November 1998 to November 2004 

42 COMMISSIONER ROGERS: So, from November 1998 to 2004, a 61 percent 

43 increase in registration among Asians or, excuse me, of API, as you 

44 described. And then you said there was a 98 percent increase in terms 

45 of voting in those -- in that six-year time frame, essentially. 

46 MR. LEE: That'S according to the census data. 

47 COMMISSIONER ROGERS; What you seem to be doing is, you're 

48 attributing that to -- as I heard your comments, to the productiveness 

49 essentially of Section 203 in allowing for that to happen. Is that 

50 accurate? 

51 MR. LEE: My testimony was that Section 203 was a factor in that, 

52 and I think a large factor. 



803 


70 


1 COMMISSIONER ROGERS; Now, I'm curious about that, because you 

2 say it's a large factor. Section 203 has been around for a number of 

3 decades and, yet, you haven't had this dramatic increase that you're 

4 talking about essentially that occurs in a six-year time frame. And 

5 203' s has been along since how long? Bill, what's the exact date of 

6 203 ? 

7 MS. FENG: As you know, and I hope I get the dates right, but the 

8 Voting Rights Act was passed in the 1960s and then it was amended to 

9 add Section 203 in the 1970s. But what happened was that the 

10 thresholds that were created, specifically, that I think you had to 

11 have a certain percentage of the population that was illiterate in a 

12 particular language, and that it constituted a certain percentage of 

13 the overall county's population. 

14 Those thresholds were so high that it excluded Asian-American 

15 communities across the nation. We couldn't meet those thresholds. And 

16 so in the 1980s we pushed for amendments to the Voting Rights Act and 

17 specifically Section 203 's threshold requirements, so that besides 

18 proving that we were a certain percentage of the population of that 

19 county, we could also show that if a minority --a language minority 

20 community constituted 10,000 people or more within that county, they 

21 could trigger it. 

22 And so that was changed and the first time that you saw those new 

23 census data being applied to the --or the -- well, the 1990 census 

24 data being applied to the new formula that was passed in the 1980s was 

25 in the 1990s, And as we got through the 1990s, we had a couple of 

26 counties that were covered and counties were very clearly -- I would 

27 say not until 1996, 1997 did counties start to really think about how 

28 to make the law that they had to implement truly effective. 

29 And the examples that I gave of people showing up to poll sites 

30 where you could go to a poll site in Chinatown, for instance, and 

31 anybody on the street and certainly anybody who had worked with these 

32 communities could tell you that these particular communities had a 

33 need for Chinese language or, specifically, particular dialects like 

34 Toi San or Cantonese. The county had no idea. They would send a 

35 Spanish speaker, a Tagalic speaker, if they were lucky. Somebody who 

36 was bilingual. If they weren't, just any old poll worker to work in 

37 those poll sites. And so you end up with a system where they knew they 

38 had to provide bilingual assistance. They had no way of targeting 

39 where that bilingual assistance should be put to, and, more 

40 importantly, they didn't consistently translate all of their materials 

41 into the required languages and put them out in targeted poll sites. 

42 So it really wasn't until the late nineties that, for instance, 

43 L.A. County and other counties like L.A. started developing more 

44 refined ways of knowing where to put that material, of recruiting 

45 bilingual poll workers, of doing outreach into minority language 

46 minority communities, so that you started to see that change, that 

47 title change that Eugene talked about in the 2000, 2001, and so on, 

48 elections. 

49 

50 COMMISSIONER ROGERS: Well, to me that's remarkable, in 

51 particular -- and I wanted to try to understand the linkages you were 

52 attributing it related to 203, in particular, and that language, in and of 
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1 itself, is confirming in what we've heard in various places around the 

2 country that essentially it's opened up the door of opportunity for more 

3 people to participate in the electoral process. 

4 But looking at those numbers in and of themselves without that context, 

5 you'd have to say, well, wait a minute, that's got to be due to something 

6 else. Something else has to be attributable as to why you've got that -- such 

7 a dramatic increase in that period of time. 

8 COMMISSIONER GREENBAUM: Joe, I can give you some more technical 

9 information on that. 

10 Kathay's right in that the original formula used had to do with having 

11 5 percent minority language citizens who are limited in English proficient in 

12 a particular group. And, for the most part, if you look at where most of the 

13 Asian population is congregated and where the --it tends to be in larger 

14 urban areas and that -- while there might be a significant number of Asian- 

15 American citizens in those areas, they wouldn't make that 5 percent 

16 threshold. 

17 So, as Kathay was saying, in the beginning in the eighties, there was a 

18 move to add a number in there, a threshold number. And in the 1992 

19 reauthorization, the threshold was added of 10,000 voting Asian citizens, or 

20 5 percent. And a number of coxmties we covered for the first time in the 

21 Asian language, and it took -- whenever the census does it, does the updating 

22 every decade, it requires a special tabulation. And that special tabulation, 

23 I don't believe, was done until 1993. 

24 So while the -- even after Congress changed the statute in 1992, the 

25 coverage didn't actually become effective until 1993 because you didn't have 

26 any numbers to actually base it on. So that's a little bit of the history, 

27 just in terms of the technical -- 

28 CHAIRMAN LEE: Well, this demonstrates the importance of the coverage 

29 formula; doesn't it? I mean, because what -- this demonstrates the importance 

30 of the coverage formula, 'cause what Commissioner Rogers' point is, is really 

31 that the formula sort of makes real these rights, and that only happened for 

32 Asians in these communities less than ten years ago. And I assume -- is it 

33 the case that the same thing happened in these -- let's say, these 

34 communities outside of New York City in the northeast? 

35 COMMISSIONER GREENBAUM: Which communities are you referencing? 

36 CHAIRMAN LEE: Massachusetts, Connecticut, those small cities where 

37 there's been this recent activity. 

38 COMMISSIONER GREENBAUM: Most of them, some of them began being covered 

39 in the nineties and some of them began being covered in the eighties and some 

40 of them became covered for the first time in 2002. But, you're right, in 

41 that there was a dramatic increase between 1984 when the post-1980 

42 coverage formula came out and 1992 in terms of the number of 

43 jurisdictions even under the 5 percent threshold that a lot of the 

44 jurisdictions in the northeast that became covered for the Spanish 

45 language, that happened in the nineties. 

46 CHAIRMAN LEE: Okay. 

47 COMMISSIONER ROGERS: Thank you. 

48 Mr. Lee, one quick question. I was looking through your data. I'm 

49 trying to get a sense about this. As I look, in particular, on page 7 

50 of the document that you had given us, it is essentially a document 

51 about educational attainment and, in many respects, that document is 

52 remarkable. It testifies to the fact that there have been remarkable 

53 levels of achievement essentially by Asians in the United States. 

54 Asian and Pacific Islanders, in particular, you note, for example, 

55 people with associate degrees and bachelor degrees and master's 
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1 degree. If you're Chinese it's roughly 53 percent of the population. 

2 If you're Japanese, it's 54 percent of the population. If you're 

3 Korean, it's 52 percent of the population. If you are Asian, Indian, 

4 63 percent. Pakistani, 59 percent. 

5 I found those numbers to be remarkable, because they're 

6 extraordinarily high, first of all. But, at the same time, you 

7 pointed out problems in particular communities. 

8 So, I mean, you referenced the Hmong population, there might be 

9 12 percent, according to the data, who have advanced degrees or 

10 college backgrounds or otherwise. Laotian communities, 12 percent. 

11 Cambodians are 15 percent. Tongans are 11 percent, Vietnamese, 30 

12 percent. Fijians, 16 percent. So you point out those as examples or 

13 groups of sub-peoples, as examples of problems as it relates to the 

14 language minorities. 

15 What I didn't see was what percentage of the population they 

16 represent as a percentage of the API population that you're referring 

17 to. In other words, the people that you identify as having problematic 

18 LEP problems, as you talk about them, what percentage of the overall 

19 Asian population do they constitute? Is it less than 10 percent? Is it 

20 less than 5 percent? Is it 20 percent? What's the number of the 

21 problematic groups that you're speaking of, given the fact that you 

22 have such extraordinary achievement among other Asian groups? MR. 

23 LEE: Mr. Rogers, I don't know that number off the top of my head. I 

24 would point out that in my testimony I talked about the measure -- 

25 using a measure of high school completion, which I think is the most 

26 relevant thing to look at, as opposed to educational achievement 

27 beyond high school. And the reason I say that is, for most people, I 

28 think, for all people, the learning process until the age 18 is the 

29 key process where one either learns or does not learn a language, 

30 including English. 

31 So when I pointed out rates of educational attainment, I used 

32 high school completion as a measure, because I thought that was the 

33 most relevant measure for looking at the Congressional findings back 

34 in 1975 of unequal educational opportunities leading to high 

35 illiteracy and high limited-English proficiency rates. 

36 So Mr. Rogers, when you pointed out educational achievement 

37 beyond high school level, it is true, certainly many API groups have 

38 achieved educational successes beyond high school. For example, 

39 bachelor's degrees or master's degrees or professional degrees. But 

40 with regards to high school attainment, Asian-Americans in California, 

41 as a whole, have rates that are lower than white Californians and 

42 there are a number of groups that are below the overall California 

43 population. 

44 COMMISSIONER ROGERS: Okay. 

45 CHAIRMAN LEE: Well, one answer to your question is the high 

46 school -- the number -- the comparative number for less than high 

47 school in the white population is 10 percent? 

48 MR. LEE: That is correct. 

49 CHAIRMAN LEE: So the Asian not having less than high school 

50 education is -- I mean, that's true for every Asian group except 

51 Japanese which is 7 percent. So since I know as a matter of fact that, 

52 I mean, most of the Asian population is not Japanese-American, I mean. 
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1 it's going to be overwhelmingly more, you know -- this is a population 

2 that has less high school attainment than the white population. I 

3 think the Hmong population would be rather small, so I'm not sure it's 

4 going to be the 30s range probably will be the -- the teens or 20s. 

5 MS. LEE: We were just going to add that often, cases, when they 

6 do try to enumerate -- in cases where they are documenting levels of 

7 educational attainment, often cases for Asian Pacific Americans and, 

8 specifically, even for Korean- Americans, if they were to have post- 

9 secondary degrees, oftentimes they would be in the home country and 

10 not necessarily in the U.S. Therefore, I'm not quite clear about the 

11 page that you're specifically looking at, but we have asked for and 

12 called for that. When we looked at language ability or English 

13 ability, we don't look at it just based on educational attainment 

14 because oftentimes they may have graduated from their home country 

15 with a degree, but when they immigrate here, they're still limited- 

16 English proficient. 

17 And when I look at the Korean -American population, less than 10 

18 percent are under the age of 18. For example, I'm just speaking 

19 broadly, because I'm also not very good with numbers, but I know the 

20 general numbers. In other words, very few are U.S. born and of age to 

21 vote. And, of those under 18, 5 percent are LEP. But any of those over 

22 25, that LEP population rate goes up higher by about more than 70 

23 percent. So I think that when we look at education attainment, we have 

24 to break it down in terms of whether they graduated from U.S. high 

25 school and also whether they graduated from U.S. college and 

26 university and so on. 

27 COMMISSIONER ROGERS: Absolutely. 

28 CHAIRMAN LEE; Is there LEP information in this book? 

29 MR. LEE: There is LEP information in the book that, both for 

30 California as a whole, and looking at -- it breaks it down by county 

31 and breaks it down by region in California. 

32 CHAIRMAN LEE: Okay. 

33 COMMISSIONER ROGERS: Thank you. Thank you very much. I appreciate 

34 your responses. Carolyn, I had a question for you and I -- I'm 

35 sorry. I didn't mean to hit the microphone. 

36 I had two questions, actually, for you. I guess I'm struck to 

37 some extent -- I appreciate your testimony. Essentially, you indicate 

38 there are problems that take place in the polling place. I'm an 

39 observer. I see these problem as they take place. I'm curious as to 

40 whether or not you describe the problem -- and I wasn't quite as clear 

41 about this. You describe it essentially as people can be, one, made to 

42 feel uncomfortable, as you said, embarrassed or uncomfortable or made 

43 to feel this way. You feel the rush to vote, as you described it, 

44 because of the line behind you. You see all those folks and everything 

45 else in between. You don't want to be a problem and you don't want to 

46 create a fuss, because you do want to vote and you don't want all 

47 those folks waiting on you, whatever. And you describe it as -- 

48 essentially, as a problem that takes place in that way. 

49 You also mentioned there were voter training issues, recruitment 

50 issues, and those kind of things, and what kind of people were in the 

51 polls. You reference that there was discrimination, particularly, as 

52 you see it, vis-a-vis Latinos, but I am curious as to how you describe 
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it. I don't get the absolute sense that this is, one --a pervasive 
problem, one, from your testimony. I don't know that to be true. And 
it may well not be true. This may be isolated cases in which you were 
seeing this occur as opposed to what you'd view as to be a pattern or 
a practice or simply the way it is here in California. I don't know 
that I know that for sure. And I'm trying to understand the balance 
between, as you describe it, a sort of -- I think, the problems -- a 
lot of this experience in voting, you don't want to wait, you don't 
want to hold up the line. Naturally, as a matter, you don't want to be 
a problem in not understanding something. And you don't want to ask a 
question about it because you got all those folks waiting behind you. 

How much of that is race and how much of that is just plain the 
process of voting? 

MS. FOWLER: Okay. I think I understand your question or your concern in 
terms of it. When I speak to the fact of -- I want to go back to the 
training. And I started with, in some instances, which we take our eye off 
the ball from the city clerk level, which they run a lot of elections that, 
like our county registrar may not have anything to do with, period. And there 
are a lot of those here in California. I'm not sure what part of the country 
you're from, but there's -- 

COMMISSIONER ROGERS: Colorado. Denver. 

MS. FOWLER: Yeah. There's tons of those in the State of California as 
you might observe. And when I say it's systemic in terms of, there is no 
standardized training throughout our state that is required for a poll 
worker, an election administrator, for that matter. And my sense to you, in 
terms of the voter, on the receiving end is, because there is no training in 
many instances or it's a short training which does not consist of a customer 
service component, maybe that's the best way to articulate that. And in some 
instances, these poll workers have worked at that same poll for years, year 
in, year out, never been retrained, if you will, to the changes that are 
happening from the system perspective and so their patience is short. 

Why they have the expectation that the voter should come in and know, 
when they don't, I don't understand. So when I say these things about that 
and how people are treated, my observation is, it is more -- in some 
instances, it is not necessarily race, to your point. It is systemic in the 
lack of training and how to treat people, period. It also lends to, though, 
race when you don't know what to do and there's a language issue, and I'm not 
understanding what you're saying. Here, take this, do that, whatever, and 
making the voter feel very uncomfortable with even coming there to vote. 

And you're right about, you know, the lines. I get irritated in 
standing in a long line, but I'm talking about from an election 
administration standpoint, I believe that with proper training, proper 
planning, not just only at election time, the recruitment and training of 
qualified people is an on-going basis which I had here. Voter registration 
should be year-round. Recruitment should be year-round. Training should be 
year-round, so that there's maybe a posted, for lack of a better term, we're 
going to do these six trainings this year for recruitment. It's almost like 
they post it on their Web site, but what it's really done to recruit people 
to vote. And we have shortages now. And I'm not sure I'm still answering 
you, but I'll go back to my instance of the example where there is no Latino 
member in Inglewood and they have ran and ran and ran, and the observation of 
the polls closing. I'll go a step further. I just was trying to keep my 
comments -- and I didn't want to repeat all the things they said either. 
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1 The candidate -- the Latino candidate's name was on the ballot. The 

2 sample ballot went out. There was an English portion of the ballot 

3 showing the candidate with the candidates true numbers --we use 

4 numbers here to identify the candidates -- so let's say she was number 

5 two. In the bilingual portion of the sample ballot, the Latino 

6 candidate was number four. When asked, the city clerk was asked -- so 

7 if you voted number four, you were going to be voting for another 

8 candidate. And if you're, you know, Spanish and that's what you're 

9 reading, you're going to say, okay, that meant that's person number 

10 four. So when asked, the city clerk asked to re-send another sample 

11 ballot with the correction or to send out the correction, refused to 

12 do so, understanding that that was a significant difference to that 

13 population in that community. 

14 Now, it's difficult for me to believe that that is just, oops, 

15 and this is a person that's been city clerk for a little while. So I'm 

16 saying that, in my opinion, is racial discrimination. And you can't 

17 call it anything else. So when you ask for specifics, I could probably 

18 give you a lot of them, but in the interest of time, I'm just citing 

19 examples that I have observed and these have been documented and 

20 written. That's why I'm saying the fair political practices might give 

21 you another vision of what's going on, you know. 

22 COMMISSIONER ROGERS: And I absolutely appreciate that- The most 

23 important reason why I asked you that question is that we're creating 

24 a record. Everything we're saying is all being recorded and this 

25 record, in and of itself, I think it's important that it be factually 

26 specific, so that we are not just making general statements, but have 

27 a factual basis for the statements that you all have been all kind 

28 enough to make. Last question. This will be it. I'm sorry, my 

29 fellow commissioners, but I have to ask you this question. We haven't 

30 heard anything today, all day long, about African-American 

31 participation in terms of -- 

32 COMMISSIONER DAVIDSON: Amen. That was my question. 

33 COMMISSIONER ROGERS: Chairman, you want to jump in? 

34 COMMISSIONER DAVIDSON: No, ask the question. Have the problems of 

35 African-Americans in California been solved? 

36 CHAIRMAN LEE: Well, there was a brief mention of Tom Bradley this 

37 morning. 

38 MS. FOWLER: I think what happens in terms of African-Americans 

39 I'll speak more to -- and I still can't even solely make this African- 

40 Americans. In this state, once you've had a felony and served your 

41 time, which really includes a high percentage of African-American and 

42 Latino population, more so men than women at this point, they are -- 

43 at one point we're not even told that, if you're not on parole, you're 

44 not on probation, you do have the right to vote. They were never even 

45 told that, that they had that right restored. In my opinion, that's 

46 discrimination. They -- in fact, they were led to believe they still 

47 could not vote when they were released and not on probation and not -- 

48 not on parole. So I think that impacts the African-American community 

49 severely. 

50 We've made a lot of strides, as Kathay has talked about, in many 

51 of us lobbying at the state level, and now you must inform these 

52 people. Several of us are in different groups and organizations that 
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1 particularly reach out to that community and try to ensure that they 

2 are registered to vote if they are eligible and that they can either 

3 do absentee, if they are fortunate enough to be working, et cetera, 

4 but to understand their responsibility and how that looks in them 

5 being coming back as a citizen, meaning to do well and good in their, 

6 you know, community. So that's one key thing I would say as far as the 

7 African-American . 

8 The other piece, which I find. I'll say for African-Americans 

9 gets back to this intimidation piece in terms of being comfortable 

10 going to the poll and feeling comfortable knowing what to do once the 

11 system has changed. Particularly the seniors. 

12 Like I said, everybody is not necessarily classified disabled, 

13 but many of them, particularly, like I said, we have complex issues. 

14 And that tends to make people very uncomfortable in going to the polls 

15 and knowing what to do. But now the seniors as a rule, as you probably 

16 do know, particularly an African-American, do want to vote and a lot 

17 of the senior housing centers now are starting to hold sessions about 

18 -- and they're asking the county registrar, or whatever, to come out 

19 and talk about what is the voting going to be like, bring a sample, 

20 bring something to them. 

21 So that was a big problem for the African-American community, 

22 particularly as systems change. We had the early voting and they were 

23 very uncomfortable, the seniors particularly in African-American 

24 community, with that electronic -- if they weren't computer savvy, et 

25 cetera, and what does that mean, how do I do that. Just a little more 

26 sensitive to not wanting to be embarrassed. Just like I said earlier, 

27 I find that, particularly in our community, those two key things. 

28 As far as -- I have not heard of anyone in an African-American 

29 community saying they were turned away and were not able to vote. 

30 Perhaps if their addresses change, I haven't heard anybody saying, 

31 "Where's your ID?" So I'm not aware of that as being a problem. But I 

32 have the prison piece and the --if things have changed and they're 

33 not notified. 

34 I would say another complaint, though, is what they feel is 

35 proper notification of the polling place changes. For example -- and 

36 it will happen like a special election like this, where they know 

37 there's going to be a low turnout, they'll do a significant 

38 consolidation of polling places. And, now, places that they are 

39 familiar with, maybe it's further to go to. So in some ways that can 

40 compromise their ability to go and vote. Many of them maybe not having 

41 the ability to drive or have to rely on someone to take them there, 

42 and which is why you'll find a lot of organizations offering to give 

43 rides in our community, in South Central particularly, so that they 

44 can get people to the polls. 

45 So I do know that becomes a problem, and issues like this, when 

46 they do that consolidation, because typically that puts our community 

47 further away, you know, to go and vote and I don't -- and it's not 

48 that it's necessarily intentional, but that's exactly a reality of 

49 what happens. Therefore, given the appearance of disenfranchising. 

50 
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1 COMMISSIONER ROGERS: I understand black folks, as a 

2 percentage of California's population, are actually declining as a percentage 

3 of the population. 

4 Is that true? 

5 MS. FOWLER: I haven't seen the latest census so I don't know. 

6 MS. FENG: I think that the numbers are that in the 2000 Census, white 

7 Americans were approximately 45 percent of the state's population. Latinos 

8 were about 35 percent. Asian-Americans were 13. And African-Americans were 

9 about 8 percent. And what it is, is that certain groups like Latino and 

10 Asian-Americans are growing at a much faster rate than the general 

11 population, and African-American population, while it's not shrinking, it's 

12 not growing as fast. 

13 MS. FOWLER: That'S it. It's not growing. 

14 MS. FENG: And so, as a percentage, it is true that it's declining in 

15 percentage, if you're looking at the overall state numbers. And I just wanted 

16 to say, to echo Carolyn's observations, that a number of organizations did 

17 election protection hotlines during the 2004 elections and received thousands 

18 of calls coming in from voters who had problems that they faced because of 

19 the very issues that Carolyn raised, like poll sites that were consolidated 

20 or had been moved from where the poll site had originally been located and 

21 people just entirely lost and not knowing where to go. 

22 Another example that seemed to have more instances of this happening in 

23 low- income and particularly in African-American communities, was poll sites 

24 running out of the ballots. This thing. So when you got their -- if you 

25 showed up because you were working late and you couldn't get to the poll site 

26 until 7:30 and they had run out of the packet of ballots, you might have 

27 either been stuck or asked to wait for several hours while they -- while 

28 somebody ran to get some new ballots. And that seemed to happen in a number 

29 of communities, particularly in African-American communities in Los Angeles. 

30 And I think the third example that I have that I understand happened 

31 significantly in the African-American community was not being fully informed 

32 about provisional voting. There's a lot of people who move from one place to 

33 another, who, because you get married, you change your name, for whatever 

34 reason, their name did not appear in the roster when they went to check in at 

35 the poll site that they usually voted at. And what they found was that, for 

36 whatever reason, if the poll workers were not informed of provisional voting 

37 procedures, that, instead of being given the opportunity to vote on 

38 provisional ballots, they would be turned away or sent to another poll site. 

39 And, I regret that my colleague, Erika Teasley, who is with the 

40 NAACPLDF, who normally would be the person who give all of this testimony 

41 could not be here, but she has a good reason. She recently gave birth to a 

42 healthy baby boy, Isiah, so she couldn't join us. But I'm sure what she would 

43 say is that a lot of the kinds of problems, while somewhat different, 

44 that impact on African-American communities, still exist. And as 

45 recently as 2004, they received hundreds of thousands of calls 

46 attesting to those kinds of problems. So it wasn't just singular 

47 isolated incident, but a pattern. 

48 COMMISSIONER ROGERS: Thank you. Mr. Chairman, thank you. 

49 CHAIRMAN LEE: Commissioner Buchanan. 

50 COMMISSIONER BUCHANAN: Mr. Chairman, I just wanted to observe 

51 that Commissioner Roger's penetrating questions constitute a real 

52 service to the Commission in helping us accomplish our purpose. 

53 CHAIRMAN LEE: Amen. 

54 COMMISSIONER BUCHANAN: And, an essential function, I think, and 

55 questions like this will be raised in the Congress and courts, and 
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1 they need to be raised and answered, and your responses have, I think, 

2 contributed invaluably to the Conimission- So I want to thank both 

3 sides of that conversation. 

4 I've long believed that our country is not just a melting pot, 

5 but a rich mosaic of the world's peoples and cultures and faith. And I 

6 feel it's a great strength of this country, and it seems to me that 

7 this has been well -demonstrated in this hearing room this day, the 

8 very -- the strength of -- the diversity of our country and the 

9 quality of both the questions and the answering by my colleague and 

10 answers by you. So I just want to express my appreciation. You 

11 have enriched our record and I thank you for it. 

12 CHAIRMAN LEE; Commissioner Davidson, do you have any questions? 

13 COMMISSIONER DAVIDSON: I would just like to ask Ms. Feng if 

14 there's any way that I can get a copy of the revised purging 

15 requirements. That's an interest of mine, and if I can get my hands on 

16 that, I would be grateful. 

17 MS. FENG; I'll be happy to e-mail you a copy. 

18 COMMISSIONER DAVIDSON: Thank you. 

19 CHAIRMAN LEE: Incidentally, you mentioned that this issue of the 

20 threshold that was later mentioned by others, the 10,000 numbering. 

21 You said that there were -- thought there were proposals or some 

22 people had some proposals, rather, that that trigger number should be 

23 7.500 or 5,000. Do you have a -- do you want to expand your 

24 comments on that? Do you have a particular recommendation? 

25 MS. LEE; Well, again, there are different proposals. One is to 

26 reduce the threshold to 7,500 and the other is to 5,000. And in each 

27 case, it obviously captures more Asian Pacific Americans and increase 

28 -- including not only Korean-Americans in certain counties, but also 

29 emerging populations of Asian Pacific Americans, like Cambodian and so 

30 on. So, we do think it's a good thing. 

31 The reason why I said there are differing proposals is that 

32 different groups are still not coming into common in terms of what 

33 would be the better number, but we definitely do think that decreasing 

34 the threshold, just because, again, it includes a larger percentage of 

35 LEP voters, would be beneficial. And what I could do is send you 

36 information about what more counties and what languages would be 

37 captured if we were to go -- to be down from 7,500 and, again, to 

38 5,000. And I'm getting that data, actually, from other groups, not 

39 only our APALC, but the Asian American Legal Defense and Education 

40 Fund, which is also calling for, specifically, 5,000, but then a lot 

41 of the D.C. groups who are working on this are calling for ####### 

42 And I don't think it's -- it's not a conflicting request. It's more 

43 about what could be possible. And I think we feel that whatever that 

44 could, again, capture, more is better, but there is just difference in 

45 terms of how much we can do. So can I submit that afterwards? 

46 CHAIRMAN LEE: Oh, yes, we'd like that very much. As a matter of 

47 fact, I was going to ask you if you would submit it, do you know what 

48 the implications would be for the Hispanic community? 

49 MS. LEE: I do not know about that, but we can send you 

50 information about that as well. 

51 CHAIRMAN LEE; Oh, good. It occurred to me, in listening to this 

52 testimony today, that maybe that threshold issue is very important 
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1 because, if it's true that so many of the at-large elections are at 

2 the local level and at the city levels and the reach of the Voting 

3 Rights Act is, in a sense, been greater at the statewide levels. And I 

4 guess Congressional elections, it would make some sense, from that 

5 point of view, not just for the Asian-American community, but for 

6 other communities. 

7 I wonder also if putting together some testimony I'd heard 

8 earlier, particularly in the Northeast, how about the rate of change? 

9 I've heard testimony that when communities seem to have a big infusion 

10 of, whether it be Asian-Americans or African-Americans or Latinos, so 

11 that the rate of change is very fast, voting rights issues seem to 

12 arise. Could any of you address that? I guess Inglewood might 

13 actually be an example. 

14 MS. FOWLER: I think Inglewood would probably be a very good 

15 example because when you look at the electorate there, they do, but 

16 this was just this -- the term before last, have one Latino on the 

17 city council. But, like I said, no one on the school board. I'm trying 

18 to think even if there are commissioners. 

19 CHAIRMAN LEE: Well, of course, these lower -- these lower offices 

20 are feeders for the higher offices, also. 

21 MS. FOWLER: Exactly. And I submit to you, and this is just my 

22 observation, that just so happened that that candidate was nominated 

23 and supported by what I consider the power structure, so, okay, we'll 

24 have you and that's it. So I don't see that candidate going any 

25 higher, if you want to know the truth. 

26 In fact, I think they spoke to me not too long ago and said that 

27 they were talking about taking a job somewhere else even outside of 

28 the state. So that is my point. 

29 Those are feeder positions for the next level if you're in 

30 public service and you plan to move up. And so, if they don't even get 

31 an opportunity to enter, how does that ever change? And how do you 

32 stay in a community where you feel you have zero representation? And 

33 it's not to say that the people in place are not looking out for the 

34 community at whole but, particularly from a minority standpoint, you 

35 look to seeing someone that you think maybe looks at your issues a 

36 little differently. 

37 I guess my example is, women in the Senate and the State 

38 Assembly, and to date, there's only one African-American woman, and 

39 that's recently, in the State Assembly. And I just feel that men look 

40 at issues differently than women look at issues. And so we worked 

41 very hard to get that candidate elected, I might add. And it was a 

42 struggle. And so when you do look at those positions and how do you 

43 move up, you do get a sense of -- and I think you're right. When the 

44 demographics have changed dramatically, that seems to be when that 

45 occurs, if I use Inglewood as an exairple. I personally live in 

46 Hawthorne. Now, the demographics have changed recently there and 

47 electorally. 

48 COMMISSIONER ROGERS: Where'S Hawthorne? 

49 MS. FOWLER: Yeah, by the airport, right by the airport. Just 

50 south of the airport. And there is the city clerk is a Latino. But 

51 he's the only one, but now he's running for city council. Now, I don't 

52 know whether he'll make it or not. There are no African-Americans. In 
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1 fact, there's one woman. There is one woman. So, but the Latino 

2 population is growing very rapidly in Hawthorne. 

3 So it will be interesting to see. That's just starting to happen. 

4 So it will be interesting to see if that turns out like -- like 

5 Inglewood. But these positions are power, but there are term limits 

6 in some cases. In some cases they're not. And that's -- you know, 

7 that plays into it, you know, as well. 

8 CHAIRMAN LEE: Kathay, did you want to come in and just -- some of 

9 this is informed by Morgan Kousser's testimony, his recommendation 

10 that maybe we should --he wasn't talking about 203. I think he was 

11 talking about Section 5 -- have a 20 percent sort of trigger as -- for 

12 Section 5 coverage. 

13 MS. FENG: Okay. I guess what I wanted to maybe point to was an 

14 example in Orange County where the largest expatriate community of 

15 Vietnamese outside of Vietnam lives. And they live in what's commonly 

16 known as Little Saigon. And it covers three different cities: 

17 Westminster, Fountain Valley, and Garden Grove. It's a community that, 

18 when we first did exit polling they were about 91 percent Republican. 

19 More Republican than the surrounding Orange County area, largely 

20 because, like many Cubans, they had a history of coming from a 

21 communist country and aligning themselves with the party that they 

22 felt was anti-communist. 

23 

24 

25 I only say that because I think what's important is that in the 

26 eighties and early nineties was probably one of the fastest growing times of 

27 this area. Little Saigon. So much so that they became much more visibly 

28 present. There are streets that you could drive through, where all of a 

29 sudden it went from Ralph's and Albertson's to Saigon and Pho 99 stores, 

30 lining up and down where there were visible signs that were in Vietnamese, 

31 and people in the neighborhood who were walking were clearly all not the 

32 homogenous white population that had lived in that area before. 

33 There is -- there were a couple of examples of Vietnamese-Americans who 

34 ran for elected office and who faced incredible discrimination. Some of the 

35 campaign signs that they had up would have swastikas drawn on them. And this 

36 was in the late nineties, so it's not like it was, you know, fifty years ago 

37 or a hundred years ago. And where people would get threats. Where people 

38 would show up to poll sites and they would be told, you know, if you're an 

39 American, you should be voting in English. If you can't speak English, you 

40 shouldn't be voting. 

41 And it's really -- we saw this big change happening around the late 

42 nineties and the 2000s when we started being much more present. And what we 

43 had been doing in terms of poll monitoring was being present in between 50 

44 and a hundred, sometimes even over that, poll sites in Los Angeles and Orange 

45 County. And changing literally poll site by poll site, poll worker by poll 

46 worker, where there were changes, documenting them and giving them to the 

47 counties so that they would remove those problematic poll workers or relocate 

48 a poll site so that it would be in a more friendly venue. 

49 And that's all just to say that I think that you see that kind of very 

50 harsh reality manifest itself where communities are changing demographically, 

51 where you have an influx of a new population that is very different from who 

52 used to live there. Sometimes it's white on minorities. Sometimes, as in 

53 Inglewood, it could be African-American on Latino. So the race lines are not 

54 necessarily, you know, between majority/minority. It's just that there used 
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1 to be a homogenous group and it's becoming increasingly heterogenous. And 

2 that results in, oftentimes, discrimination at the polling place or 

3 discrimination against candidates of that -- of a particular race -- of the 

4 new influx group. And it means that the Voting Rights Act becomes all the 

5 more important because if you don't have something like that, you have no way 

6 of challenging discrimination at the poll site, discrimination by poll 

7 workers, or practices that may inadvertently have a disparate impact on a 

8 community. 

9 CHAIRMAN LEE: Well, also, it doesn't sound partisan, I mean in Orange 

10 County, and it doesn't sound partisan in Hawthorne and in Inglewood either. 

11 MS. FENG: No. 

12 CHAIRMAN LEE: I'm just saying, in the two-party sense. 

13 MS. FOWLER: Yeah, no, it's not partisan in either case. And I was 

14 going to speak to, too, in Orange County, if you'll remember, the same 

15 thing happened when there started to be a large influx of Latino 

16 population. And, as you'll recall -- 

17 MS. FENG: I might have been a little partisan. 

18 MS. FOWLER: Yeah. -- Congresswoman Sanchez now, Loretta 

19 Sanchez, ran into some severe discrimination in terms of people -- 

20 even the literature was iinbelievably discriminatory against an 

21 incumbent candidate. I don't know, you might want to say that was 

22 partisan, I don't know, but it was clearly discriminatory. 

23 But, by the same token, that large flux of population, once you 

24 got past that, and there were reports reported to the registrar, 

25 reported to here, changing poll workers, changing polling places, et 

26 cetera, in more friendly areas, that probably did allow her to get 

27 that Congressional seat. And then, because of that volume, then her 

28 sister in that Congressional district, because the two sisters are 

29 still serving. 

30 MS. FENG: And as I recall, the first time that Loretta Sanchez 

31 ran for Congressional office, there were people who staked out poll 

32 sites and hung banners up that said "citizens only,” with the specific 

33 intent to send a message to -- I don't know -- whoever they considered 

34 to be more likely to be fraudulent voters. But trying to send an anti- 

35 immigrant message that, you don't belong here. And, certainly, that 

36 had an intimidating effect on many Latino and Asian-American voters 

37 who were trying to vote. 

38 Eventually, within the day, those banners were pulled down, and 

39 it was because we had close cooperation with voter registrars, and 

40 said hey, you know, that would be a violation of the Voting Rights Act 

41 as well as any number of California and local laws. But that kind of 

42 voter intimidation certainly has reared its ugly head in a lot of 

43 instances in California. 

44 MS. FOWLER: That was along the time of Prop 187, as well, so, it 

45 was almost like, if you were Latino and you were here, you were 

46 illegal, period, especially in Orange County. That was the perception. 

47 CHAIRMAN LEE: Any more questions? Commissioners? Oh, come on. 

4 8 Come on . 

49 COMMISSIONER ROGERS: I'm fascinated. I have to ask another 

50 question. I'm fascinated, you all, I really am, because, first of 

51 all, we're in California and there's that old saying that, as 

52 California goes, so goes the country. Now, that's good or bad. 
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1 In our part of the world, we have a whole lot of you all 

2 Californians who make Colorado home, who leave and come work in 

3 Colorado. But I'm fascinated because this is a state where you noted 

4 this fascinating thing that just happened that doesn't -- that has not 

5 happened in any other state. You now have no majority population. 

6 You're the first state in the country to be in this new status of not 

7 having a majority population. And I'm fascinated as to what that will 

8 mean in terms of the dynamics of you all getting along with each 

9 other. Have lessons been -- this is more philosophical in nature, 

10 and forgive me for asking it, but you're all here, so I've got to ask 

11 it. 

12 We've had this cross-section of people who have been here. 

13 Latinos have been here. Asians have been here. Various representations 

14 of various factions of the Asian community. You, as an African- 

15 American, are here. We've had white folks that are here. And you're 

16 all here in the state in which you now no longer have a majority, 

17 absolute majority. And the question is, in terms of the relationships 

18 as they'll exist, or do exist, among you all together as a whole here 

19 in California. 

20 I've heard, in my part of the world, that there are classic 

21 tensions that exist between black folks and Hispanics here, that folks 

22 just can't stand each other at times. That there are real core issues 

23 about, you know, the native Latino population here and new immigrant 

24 populations, that a substantial portion of Hispanics who lived in 

25 California voted in favor of Proposition 187 and said, no, we don't 

26 want more folks streaming across the border illegally here into our 

27 country, quote, unquote. And so you've got all of those things that 

28 are sort of interplay, but now that you have no absolute majority as a 

29 population, just very generally, and I want to limit your answers just 

30 to a few seconds, if I could. 

31 MS. FENG: Let me just say, I wear another hat, which is I sit on 

32 the L.A. County Human Relations Commission, and there is no doubt that 

33 racial tension is still alive and well. In Los Angeles, for instance, 

34 I think it was 26 of our high schools recently suffered from some 

35 crazy rash of racially based violence, where shootings or attacks 

36 between one group and another escalated and -- 

37 COMMISSIONER ROGERS: Between various minority groups. 

38 MS. FENG: -- between various minority groups -- escalated and 

39 then jumped from one school to another because, unfortunately, text 

40 messaging between groups. But, let me end with, I think, a note of 

41 hope, which is -- I know that we're not talking about Section 2 of the 

42 Voting Rights Act, but in the most recent restricting process, the 

43 African-American, Latino and Asian-American community worked very 

44 closely. 

45 And one of the abiding principles that we all sat down and agreed 

46 on was that we wanted to make sure that our communities had 

47 representation, and, to the extent possible, that our communities 

48 weren't divided and that we could advance more districts that could be 

49 created, that would have or preserve minority communities, but in no 

50 circumstances would we do it at the expense of another community. 

51 And that took a lot of negotiation behind the scenes for us to 

52 work out, but for the first time, we actually went to the Senate 
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1 hearings of the Election and Reapportionment Committee and presented a 

2 unity map. And that map -- for instance, in Oakland, we met with 

3 Latino and Asian-American communities. And they decided that instead 

4 of trying to maximize their community and build a district that would 

5 take what is Assembly District 16 south to extend Oakland's district 

6 into a city called San Leandro that has a higher population of Asian 

7 and Latinos. Instead what they were going to do was reach north, keep 

8 the district whole within Oakland and reunify a community of African- 

9 Americans that had been split right down the middle by the 1990 lines. 
10 

11 

12 That was of no, quote, unquote, racial political advantage to African- 

13 American or Asian-Americans but, in their minds, their community was about 

14 being Oaklanders, sharing issues of transportation, of environment, of, you 

15 know, issues about city development, that they felt that they had a greater 

16 alliance with the African-American community that had been split than Asian- 

17 American or Latino communities to the south. 

18 And, I would say, that in example after example in California, when 

19 asked where do your communities lie, people who are given the ability to draw 

20 the redistricting lines and think about race, but also beyond race, 

21 oftentimes chose to be very respectful of other communities of color and many 

22 times would build alliances so that they could create districts that would 

23 both enhance their community's ability to have a candidate of their choice 

24 elected, but also another community's ability. 

25 And can I give you a dozen examples. We can also probably e-mail that 

26 to you, because I think in California it certainly is a potential model for 

27 other states where, when you give the ability to draw redistricting plans to 

28 community groups or to people who live in those communities and not just 

29 incumbents, you can have a very different result. 

30 MS. FOWLER: I don't want to dismiss, though, while she painted that 

31 very good picture of collaboration on that, the racial tension, as she did 

32 say, still exists very well, but it is typically at the younger population. I 

33 don't know what this text message -- I thought it was a good thing, but now 

34 I'm concerned. It's the -- the education with our youth, I think, that we 

35 have a lot of work to do in terms of, one, their self-esteem and their 

36 importance on this earth and their purpose, along with, not only the 

37 education of that, I think we've missed a lot in terms of who we are as a 

38 people individually, culturally, and what we all need to be doing. 

39 And this whole idea of, I'm in your set, not in your set, this street 

40 belongs to this gang, this street belongs to that gang, a lot of that comes 

41 from, in my opinion, the -- a clue on the economic and the poverty level that 

42 has set in where we have reduced -- no programs, no fundamental leadership 

43 roles, and things for youth to do once they leave, should they go, to the 

44 school that they're supposed to be educated in on a daily basis. 

45 We do have a lot of racial tension. Why that is, I think we're losing 

46 some things at home with more families working, where both parents working, 

47 or some people working two jobs to try to meet. Much to the chagrin of us, a 

48 high percentage in our schools in the minority population are foster 

49 children, and that is a frightening and shocking thought for us moving 

50 forward in terms of educating our children and having people that are going 

51 to be able to move this country in the direction that it needs to be in. 

52 And until one of the schools recently lost their accreditation -- 

53 it's back now -- did that fact come out about the high number of 

54 foster children that were in that school and not getting the 

55 leadership and guidance that they needed. And it's not just -~ you 
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1 can't blame it on the teachers and the school board. They -- there has 

2 to be parental or some type of family or some sustaining thing for 

3 them -- for them to move forward. And so, when they get to school, 

4 they've got these built-up tensions, frustrations, et cetera. And, 

5 then, combine that with those that are not going to school, hanging 

6 around at the schools, no matter how much security the schools are 

7 trying to set up to protect the children that are there, there are 

8 always those on the outside that aren't doing the right thing that are 

9 there to make trouble . So we do have a long way to go in terms of 

10 race relations, but we, hopefully -- we have a new mayor. He's trying 

11 to set some standards. The school board is trying to take a different 

12 tact. But that's almost like a different group when you start talking 

13 about redistricting, you know, and so forth. It's California. It's -- 

14 we've got some of everything. Welcome. 

15 CHAIRMAN LEE: Eun Sook or Eugene, do you want to take a crack at 

16 that? 

17 MS. LEE: I'd say something really short, which is I felt that 

18 it's pretty -- I see signs and I see potential, and in the short 

19 amount of time that we have, it would be hard to answer fully, but I 

20 do feel that in also the work that we're doing, not only allow around 

21 civic engagement and voter empowerment but around, say for example, 

22 immigration reform and immigrant rights issues, I have seen the coming 

23 together of communities, Asian Pacific American, Latinos and so on. 

24 So I think and -- at the same time, we're also trying to reach 

25 out to the African-American community and trying to see the common 

26 links. So I think that in a few years we would probably -- I feel I 

27 would be able to give a more informed answer about how California will 

28 look, given that it's no longer a majority state. 

29 MR. LEE: I don't have much to add. I think Carolyn said it well. 

30 When there are a lot of problems, especially young people, with 

31 insensitive attitudes -- APALC has a leadership development promise 

32 that does a lot of work in high schools in the San Gabriel Valley. And 

33 we see a lot of tensions there, from time to time, between Asian and 

34 Latino students. And I think a lot of work needs to be done. There's 

35 also a lot of potential for good things to come about it. As Kathay 

36 mentioned, in 2001, a number of groups worked very well together in 

37 making sure that they didn't really step on each other's toes. And I 

38 think that's an example in the voting context where groups working 

39 together can overcome racial tensions. 

40 CHAIRMAN LEE: Okay. With that, we bring this panel to a 

41 conclusion. I'd like to thank the panelists. This has been an 

42 exceedingly thoughtful panel, actually, and I think that the -- I 

43 think you've touched some really deep issues -- goaded by Commissioner 

44 Rogers, of course. But, you know, we thank you very much for your 

45 answers and I think all of us believe they were very thoughtful 

46 answers. So thank you. [Applause] We should applaud. We have on 

47 the schedule closing statements. Does anyone feel the need to have a 

48 closing statement? 

49 COMMISSIONER BUCHANAN: Amen. 

50 CHAIRMAN LEE: "Amen” it shall be. Okay. Thank you very much. 

51 (Whereupon, at 5:05 P.M., the hearing was adjourned.) 
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1 PROCEEDINGS 

2 MR. JOSEPH: Welcome. I'm Jimmy Joseph 

3 from Arnold & Porter and I wanted to welcome all of 

4 you here today for your participation in this very 

5 important ongoing effort by the Lawyers' Committee 

6 For Civil Rights. I'm very proud to be a member of 

7 the Lawyers' Committee board of directors and to have 

8 participated in several of their voting rights 

9 projects over the last year. And this is a wonderful 

10 service that the Lawyers' Committee is doing and I 

11 know that the commissioners appreciate the input from 

12 everyone who is testifying around the country and we 

13 look forward to a successful outcome of this hearing. 

14 Barbara? 

15 MS. ARNWINE: Thank you. Good morning, 

16 everyone. I am Barbara Arnwine, executive director 

17 for the Lawyers' Committee for Civil Rights Under 

18 Law. I welcome you to this, the ninth of 10 hearings 

19 of the National Commission on the Voting Rights Act. 

20 I first want to thank James Joseph and the law firm 

21 of Arnold & Porter for hosting today's meeting, 

22 commission hearing, in this wonderful space. It's 

23 quite great to be here. 

24 We begin this hearing a week before the 

25 House Judiciary Committee begins hearings on the 

26 reauthorization of the Voting Rights Act. We expect 

27 the report that will be written by the National 

28 Commission to greatly inform the record of 

29 discrimination in voting that Congress will consider 

30 as it debates the reauthorization of the Voting 

31 Rights Act. 

32 The National Commission's report will 

33 assess the impact that the Voting Rights Act has had 

34 on combating discrimination in voting and allowing 

35 minority voters to vote for their candidate of 

36 choice. It will offer a comprehensive picture of the 

37 state of discrimination in voting today by reviewing 

38 the enforcement record of the Department of Justice, 

39 cases litigated by voting rights attorneys, and of 

40 course the testimony from our regional hearings. 

41 Together this data will paint a complete 

42 picture of the role that the Voting Rights Act has 

43 played in combating discrimination in voting over the 

44 past 40 years and how minority voters still depend on 

45 its protections to ensure that everyone has equal 

46 access to the political process. 

47 The commission's report will be released 

48 in January 2006. Don't quake too much. Chandler. 

49 The National Commission has had hearings in 

50 Montgomery, Alabama; Phoenix, Arizona; New York, New 

51 York; Minneapolis, Minnesota; Americas, Georgia; 

52 Orlando, Florida; Rapid City, South Dakota and Los 

53 Angeles, California. 

54 The evidence so far has been both helpful 

55 and disheartening. During each hearing, we heard 

56 from voting rights litigators who have been 

57 instrumental in the development of the Voting Rights 
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1 Act, ensuring that its protections reach those at 

2 risk of discrimination, 

3 We have heard from experts who have 

4 studied the impact of the Act on affected communities 

5 and we have heard from commxmity activists and 

6 citizens who have given powerful anecdotal evidence 

7 that proves that the Voting Rights Act, particularly 

8 Section 5, one of the central provisions in the 

9 Voting Rights Act, which must be reauthorized, has 

10 been responsible for providing a voice to formerly 

11 voiceless communities. 

12 Unfortunately, however, we also heard from 

13 advocates and citizens chronicling the continuing 

14 disparity in the voting rights experience between 

15 minority voters and other voters. Clearly the work 

16 of the Voting Rights Act, while having a powerful 

17 effect on minority voters, is not done. 

18 We have heard from African-American and 

19 Latino voters in the South who still struggle against 

20 discrimination, from American- Indians in the 

21 Southwest and Midwest that tell of the dreadful lack 

22 of resources, from Asian-Americans and others in the 

23 Northeast and all of them pointing to the need for 

24 language assistance and culturally sensitive polls. 

25 And we have heard testimony about the 

26 impact the Department of Justice observers in 

27 subsequent enforcements have had enforcing 

28 jurisdictions in the Northeast to make our democracy 

29 accessible to Asian-Americans and Latinos, resulting 

30 in members of those communities winning elections to 

31 local government mostly for the first time in 

32 history. 

33 I am grateful for the assistance that the 

34 National Commission has received from the 

35 Commission's many cosponsoring civil rights and civic 

36 organizations. It is this coordinated effort by 

37 members of the civil rights community that has helped 

38 the National Commission to accomplish its immense 

39 task. 

40 Today we will hear from policy makers, 

41 experts, attorneys and advocates who examine the 

42 challenges that minority voters have faced in 

43 Virginia and Maryland as well as an analysis of how 

44 well the aspiring provisions of the Voting Rights Act 

45 has served minority voters nationwide, including a 

46 look at the enforcement record in the Department of 

47 Justice. 

48 I look forward to hearing today's 

49 testimony and adding it to the already impressive 

50 record of this august body. When we put together 

51 this impressive group of commissioners, we did so 

52 knowing that theirs was not an easy task. In fact, 

53 as you heard about the other eight hearings, we have 

54 literally had these commissioners traveling all over 

55 the country, sometimes having hearings within days of 

56 each other and going from one extreme to another. 

57 Nevertheless, they have done an impressive job. 
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1 What we were asking of them and what we 

2 have asked of them has been nothing short of 

3 assessing the continuing importance of arguably the 

4 most important piece of civil rights legislation that 

5 has ever passed Congress. They have responded with 

6 distinction. I am proud to see this process 

7 unfolding and to have the opportunity to work with 

8 such a distinguished group. 

9 It is my pleasure to introduce you to the 

10 Honorable Joe Rogers, who is the commissioner who is 

11 going to preside over today's hearing. The Honorable 

12 Joe Rogers completed his term as the lieutenant 

13 governor of Colorado in 2003 where he held the 

14 distinction of serving as America's youngest 

15 lieutenant governor and only the fourth 

16 African-American in U.S. history ever to hold that 

17 position. 

18 He served as founding chairman of the 

19 Republican Lieutenant Governor's Association and 

20 served on the executive committee of the National 

21 Conference of Lieutenant Governors. He created the 

22 acclaimed Dream Alive program in dedication to the 

23 memory and legacy of Dr. Martin Luther King, Jr. and 

24 the leaders of the civil rights movement. Today it 

25 is my pleasure to turn this program over to 

26 Commissioner Joe Rogers. 

27 MR. ROGERS: Thank you, Barbara. Good 

28 morning, everybody. Is everybody all right? We are 

29 glad to be with you here in Washington, a bit of a 

30 ways away from Colorado. But you all saw a snowstorm 

31 that hit our state just the other day. 

32 What you didn't see was about eight hours 

33 later, all the snow went away. We're fortunate we 

34 live in that part of the country where things just 

35 sort of come and go in terms of the weather, but very 

36 much delighted to be with you all here today. 

37 Barbara, thank you for the gracious introduction, and 

38 we're delighted to be with you here and the National 

39 Commission on the Voting Rights Act. 

40 This morning I would like to provide you 

41 with some introduction as to the substance of why 

42 we're here and frankly what we seek to do here this 

43 morning. On behalf of the National Commission on the 

44 Voting Rights Act, I want to welcome you today to the 

45 ninth of 10 public hearings that the Corranission is 

46 conducting. This hearing is the Mid-Atlantic 

47 Regional Hearing where we will be looking at the 

48 effect of the Voting Rights Act on Maryland and 

49 Virginia, hear from voting rights advocates and from 

50 experts who have studied various aspects of the Act. 

51 In past hearings, we heard some compelling 

52 testimony about voting discrimination and the impact 

53 of the Voting Rights Act on African-American and 

54 Latino voters in the South, Latino and 

55 American- Indian voters in the Southwest, 

56 African-American, Asian and Latino voters in the 

57 Northeast and American- Indian and African, Asian and 
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1 Latino voters in the Midwest. Today here in 

2 Washington, D.C., we will be able to hear from the 

3 former Department of Justice attorneys who will talk 

4 about the enforcement of various provisions of the 

5 Act . 

6 Before we start, I wanted to give you a 

7 bit of background on the Voting Rights Act and the 

8 provisions that will expire in 2007. The Voting 

9 Rights Act was signed into law in 1965 by President 

10 Lyndon Johnson in response to voting discrimination 

11 encountered by African-Americans in the South. When 

12 Congress reauthorized the Voting Rights Act in 1975, 

13 it made specific findings that the use of 

14 English-only elections and other devices effectively 

15 barred minority language citizens from participating 

16 in the electoral process. 

17 In response, Congress expanded the Act to 

18 account for discrimination against language minority 

19 citizens, by enacting the Minority Language 

20 Assistance Provisions found in Section 203. Before 

21 discussing Section 5 and Section 203 in great detail, 

22 I want to expand on what is scheduled to expire in 

23 2007 and what is not. 

24 The right of African-Americans and other 

25 minorities to vote is guaranteed by the 15th 

26 Amendment and is permanent. Permanent provisions of 

27 the Act ban literacy tests and poll taxes, outlaw 

28 intimidation, authorizes federal monitors and 

29 observers and creates various mechanisms to protect 

30 the voting rights of racial and language minorities, 

31 However, there are some temporary 

32 provisions of the Voting Rights Act that will sunset 

33 in 2007, unless they are reauthorized by Congress. 

34 Our primary focus today is on these temporary 

35 provisions, the expiring provisions. In 2007, three 

36 major protections of the Voting Rights Act will 

37 expire unless Congress acts to reauthorize these 

38 sections. 

39 First is Section 5 of the Act requires 

40 certain states, counties and townships with a history 

41 of discrimination against minority voters to obtain 

42 approval or preclearance from the United States 

43 Department of Justice or the United States District 

44 Court in Washington, D.C. before they make any voting 

45 change. These changes include redistrictings, 

46 changes to the methods of election, polling place 

47 changes. Jurisdictions covered by Section 5 must 

48 prove that the changes do not have the purpose or 

49 effect of denying or abridging the right to vote on 

50 the account of race, color or membership in a 

51 language or minority. 

52 Virginia is covered by Section 5. 

53 However, nonpolitical jurisdictions have successfully 

54 bailed out of their obligations under Section 5 here 

55 in Virginia. This is a provision of the Act that 

56 specifically allows for this option to exist where 

57 essentially a locality has successfully complied with 
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1 the terms of the Act. 

2 Second, Section 203 of the Act requires 

3 that language assistance be provided to communities 

4 with a significant number of voting age citizens who 

5 have limited English proficiency. Four language 

6 groups are covered by Section 203. American- Indians, 

7 Asian-Americans, Alaskan natives and those of Spanish 

8 heritage. Covered jurisdictions must provide 

9 language assistance at all stages of the electoral 

10 process. As of 2002, a total of 466 jurisdictions 

11 across 31 states are covered by these provisions. In 

12 this region, Montgomery County, Maryland is subject 

13 to Section 203 for Spanish language citizens. 

14 Third, Section 6B, 7, 8 and 9 and 13A of 

15 the Act authorize the attorney general to appoint a 

16 federal examiner to jurisdictions covered by Section 

17 5's preclearance provisions on good cause or to send 

18 a federal observer to any jurisdiction where an 

19 examiner has been assigned. Since 1966, 25,000 

20 federal observers have been deployed in approximately 

21 1,000 elections throughout the United States. 

22 The Commission's purpose of its 

23 membership. The Lawyers' Committee for Civil Rights 

24 Under Law, under the direction of Barbara Arnwine, 

25 acting on behalf of the Civil Rights Committee, 

26 created the nonpartisan National Commission of the 

27 Voting Rights Act to examine discrimination in voting 

28 since 1982. The National Commission is comprised of 

29 eight advocates, academics, legislators and civil 

30 rights leaders who represent the diversity that is 

31 such an important part of our great nation. 

32 The honorary chair of the Commission is 

33 the Honorable Charles Mathias, former Republican 

34 United States Senator from Maryland. The other six 

35 national commissioners are Commissioner Chair Bill 

36 Lann Lee, who could not be with us here today; the 

37 Honorable John Buchanan, former congressman from 

38 Alabama; Professor Chandler Davidson, who is to my 

39 right, distinguished scholar and coeditor of one of 

40 the seminal works on the Voting Rights Act; Delores 

41 Huerta, cofounder of the United Farm Workers of 

42 America; Elsie Meeks, the first Native-American 

43 member of the United States Commission on Civil 

44 Rights; and, as you all know. Professor Charles 

45 Ogletree, the distinguished Harvard professor and 

46 civil rights advocate. 

47 Joining me today are Commissioners 

48 Davidson and Ogletree. We are also fortunate to have 

49 two regional guest commissioners, one of which is 

50 here with us today, Karen Narasaki. Karen, we're 

51 delighted to have you here today and thanks so much 

52 for being with us. 

53 I want to give you a little bit of Karen's 

54 background, by the way. We'll come right back to 

55 you, Karen, I promise. 

56 The Commission has two primary tasks. 

57 First, to conduct regional hearings such as this one 
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1 across the country to gather testimony relating to 

2 voting rights. And, second, to write a comprehensive 

3 report detailing the existence of discrimination in 

4 voting since 1982, the last time there was a 

5 comprehensive reauthorization of the Voting Rights 

6 Act. The report will be used to educate the public, 

7 advocates and policy makers about the record of 

8 racial discrimination in voting. 

9 I also wanted to share with you some 

10 information about our hearing purpose and how today's 

11 hearing will work. There will be three panels today. 

12 The first two panels are comprised of policy makers, 

13 leading experts, voting rights practitioners and 

14 advocates. Each panelist will provide a 5 to 

15 10-minute presentation. After all the members of the 

16 panel have spoken, the Commission will ask questions 

17 of the panelists. 

18 We encourage members of the public who are 

19 here today to share their voting rights experiences 

20 in our third and final panel of today. If you are 

21 interested in participating in this panel, please 

22 speak with one of our staff members who is here 

23 today. If you would like to share your testimony but 

24 cannot stay, please see one of the staff members who 

25 will take your statement so that it can be included 

26 in the record. 

27 Just so you all know, we have members who 

28 are here as a part of our staff. Would you all the 

29 just stand or raise your hand so that everybody can 

30 see you and knows who to come to? Absolutely. And 

31 Barbara, I guess we should give everybody a round of 

32 applause. We appreciate you being here. 

33 (Applause.) 

34 MR. ROGERS: Congressman Watt, I know that 

35 your schedule requires that you leave today so we 

36 wanted to, if we could, just break a little bit in 

37 terms of our overall pattern in terms of the time for 

38 testimony and our panel discussions today. 

39 Congressman, if you would come forward, we would 

40 appreciate that. We understand that you have to run 

41 in terms of your schedule and we would appreciate the 

42 opportunity to hear from you directly. 

43 I would like to provide you with some 

44 background information as it relates to Congressman 

45 Watt. First of all, it's good to see you. In 1992, 

46 Congressman Melvin Watt was elected to the 

47 United States House of Representatives from 

48 North Carolina's 12th congressional District and 

49 became one of only two African-American members 

50 elected to Congress from North Carolina in the 20th 

51 Century. 

52 The 12th district is North Carolina's most 

53 urban congressional district. Currently Congressman 

54 Watt is a member of the House Financial Services 

55 Committee where he serves on the Financial 

56 Institution Subcommittee, the Domestic cind 

57 International Monetary Policy Subcommittee and the 
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1 Capital Markets, Insurance and Government Sponsored 

2 Enterprises Subcommittee. 

3 Congressman Watt is on the House Judiciary 

4 Committee also where he serves as ranking member on 

5 the Subcommittee on Commercial and Administrative 

6 Law. In December of 2004, Congressman Watt was 

7 elected as chairman of the Congressional Black 

8 Caucus . 

9 We're so delighted to have you with us 

10 today, Congressman Watt, and thank you for being with 

11 us. We would appreciate hearing your thoughts and 

12 answering any questions that we might have. 

13 CONGRESSMAN WATT: Thank you so much and 

14 thank you all for inviting me to be here today. I'm 

15 usually sitting on the opposite side of this hearing 

16 process and I'm trying to enforce some time 

17 constraints so I'll try to be cognizant of time 

18 constraints sitting on this side also because I know 

19 you all have a substantial amount of work and 

20 testimony to hear today. 

21 Let me start by applauding the work of the 

22 National Commission on the Voting Rights Act for the 

23 important role that you all are playing in this 

24 process as we move to an effort to try to reauthorize 

25 the expiring provisions of the Act. Most people kind 

26 of take for granted that, well, you can just vote and 

27 extend the provisions of the Voting Rights Act that 

28 are expiring. 

29 But those of us who know the legal and 

30 legislative process know how important it is to build 

31 a record that substantiates the necessity of what we 

32 are doing in the expansion and extension of the 

33 expiring provisions lest the Supreme Court look at 

34 what is being done or has been done and say there was 

35 no legal, constitutional, historical justification 

36 for this kind of affirmative action in the voting 

37 rights area. 

38 So the role that the Commission is playing 

39 in helping to build the record and substantiate the 

40 continuing discrimination and exclusion of 

41 African-American voters from the -- and other 

42 minority voters from the electoral process is an 

43 extremely important one. 

44 In the 40 years since its passage, the 

45 Voting Rights Act has come to be regarded as one of 

46 the most effective civil rights laws in our nation's 

47 history. The Voting Rights Act has safeguarded the 

48 right of millions of minorities to have their votes 

49 counted and consequently to have their voices heard. 

50 Today's hearing focuses on Virginia and Maryland and 

51 I know that there are panelists here with specific 

52 data on voting practices in those states, but I'm 

53 here to applaud the Voting Rights Act for its impact 

54 nationally on protecting and preserving the rights of 

55 minorities to vote free from discrimination. 

56 Prior to the passage of the Voting Rights 

57 Act, there were fewer than 300 African-Americans in 



826 


9 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 


public office in all of the Southern states. This 
figure rose to 2,400 by 1980 and stands at more than 
9,000 today. Similar increases have been seen in 
other racial groups. For exair^le, the Act has 
facilitated access to the political process for many 
of the 4,853 Latinos who now hold public office. The 
Act has similarly benefited Native Americans, Asians 
and other minority groups that have historically 
encountered many barriers to full political 
participation. 

But the success of the Act is not cause 
for its demise as some have argued. When something 
works, you run with it, not away from it, especially 
when the purpose has not yet been fully fulfilled. 

And we have the opportunity, this Congress, to extend 
and strengthen the Voting Rights Act to ensure that 
the democratic process continues to evolve and be 
protected in its fullest aspects. 

The trends in increased voter 
registration, not only minorities serving in 
political office, may also be attributed to a 
substantial degree to the existence of the Voting 
Rights Act. These gains are a testament to the 
effectiveness of the Act as well as its continued 
necessity. Although there are only certain 
provisions of the Voting Rights Act that are 
scheduled to expire, I believe that the structure of 
the Act in its totality is what has made it the 
success that it is. 

Section 2 of the Act applies nationwide 
and prohibits all forms of voting discrimination on 
the basis of race, color or membership in a language 
minority. Because of Section 2, violations of voting 
rights may be challenged whenever and wherever they 
occur. 

Section 5 forces jurisdictions with a 
historical record of discrimination to preclear any 
voting changes to ensure that those changes will not 
disenfranchise minority voters. But those 
jurisdictions covered by Section 5 may also bail out 
from coverage by demonstrating that they now 
facilitate equal opportunity at the ballot box. The 
bail-out process undercuts any argument that the 
Voting Rights Act is an intrusion on states' rights. 

I support states' rights but we also know 
that states also violate the Constitution and some of 
them have a long and persistent history of doing so. 
Other expiring provisions of the Voting Rights Act 
help ensure that voters are free from discrimination 
on election day. The federal examiner or observer 
provisions are key when effectively utilized by the 
Department of Justice. These provisions ensure a 
federal presence in areas that are suspected of 
inappropriate discriminatory or other activity. 

Section 203 is also vitally important. 

The significant increase in the Latino and Asian 
population since 1975 when the language minority 
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1 provisions of the Voting Rights Act were first 

2 adopted makes these aspects of the law even more 

3 significant today. Native-American language groups 

4 and Alaska natives also benefit from the language 

5 assistance provided in Section 203. 

6 Based on testimony and other evidence 

7 showing how gerrymandering, annexation, adoption of 

8 at-large elections and other political maneuvers that 

9 have been used to discriminate against and 

10 disenfranchise minority voters. Congress voted three 

11 times to extend Section 5 in 1970 for five years, 

12 1975 for seven years and 1982 for 25 years. I know 

13 that through these hearings of the National 

14 Commission on the Voting Rights Act, that some of 

15 that similar evidence will be entered into the 

16 record, evidence that discrimination, exclusion and 

17 failure to make every vote count still persists, that 

18 the job of the Voting Rights Act is not yet done. 

19 Much progress has been made in minority 

20 voting rights and office holding in recent times, but 

21 it has been made in large measure because of the 

22 existence of Section 5 and the other provisions of 

23 the Voting Rights Act. Racial bloc voting and 

24 polarization continue to exist. In fact, those who 

25 think the purposes behind the Voting Rights Act and 

26 the Act itself have outlived their usefulness need 

27 only look to my own state and the story behind my 

28 eventual run and election to Congress. 

29 We're not talking about problems that 

30 occurred 40 years ago. Many of you may recall the 

31 races for the U.S. Senate that Harvey Gantt launched 

32 against Jessie Helms in 1990 and 1996. In those two 

33 contests, racially divisive ads helped seal Harvey 

34 Gantt's defeat. And prior to my election in 1992, no 

35 African-American had been elected to Congress from 

36 North Carolina in the 1900s, since 1898, despite the 

37 fact that the African-American population in 

38 North Carolina was approximately 20 percent. 

39 So I don't believe the Voting Rights Act 

40 requires proportional representation, nor do I 

41 believe that every racial and language minority who 

42 runs must or should win. But without the protections 

43 of the Voting Rights Act, more elections may be 

44 tainted by blatantly divisive tactics. Without the 

45 protections of the Voting Rights Act, the people who 

46 deserve and require representation most will be 

47 misinformed, intimidated or simply deterred from 

48 exercising their right to vote. 

49 You were generous in your introduction to 

50 indicate that I am now serving as chair of the 

51 Congressional Black Caucus, an honor that I am proud 

52 to have, and I can tell you that the majority of our 

53 members, the majority of our members would not be 

54 members of the Congressional Black Caucus, would not 

55 be serving in the Congress of the United States but 

56 for the provisions of the Voting Rights Act. And 

57 most of them are there because of the aggressive 
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1 enforcement that has occurred since 1990 when the 

2 Voting Rights Act started to be aggressively enforced 

3 more vigorously. 

4 And discriminatory acts still continue, 

5 exclusion still continues and until we root every 

6 aspect, every nuance of discrimination out of the 

7 process, our democracy cannot be the true democracy 

8 that we expect it to be . 

9 I was in South Africa before the election 

10 occurred there, the free election, and I remember 

11 leaving and thinking that, at that time, perhaps the 

12 United States was still the model of democracy 

13 throughout the world. Since then, I've come to 

14 question that with the large participation in South 

15 Africa, the lack of impediments to voting there, 

16 pictures on ballots to help people who can't read. 

17 There are a number of things that we could do. Doing 

18 away with voter registration. I never have quite 

19 understood why, in a democratic, free society like 

20 America, you need to register voters, especially with 

21 advanced technology that allows us to check and 

22 cross-check whether people are double voting or not. 

23 I think our democracy needs the Voting 

24 Rights Act to assure the level of participation that 

25 we have today. And to do away with the Voting Rights 

26 Act, in fact, not to strengthen the Voting Rights 

27 Act, to make it live up to its real promise, I think 

28 would be a blow to our democracy and would 

29 substantially erode our ability to say to the world 

30 that we have the most effective democracy in 

31 existence in today's world. 

32 So I applaud your efforts to build this 

33 record. I assure you that we will be working, as 

34 members of Congress, to take the record that you are 

35 building, and to get it into the congressional record 

36 as part of what we're doing. We were fortunate 

37 recently to have the chair of the Judiciary Committee 

38 in the House just a week and a half ago attend the 

39 brain trust, the Congressional Black Caucus brain 

40 trust on voting rights that I chair, and to get his 

41 pledge that there would be 10 or 12 hearings 

42 conducted by the Judiciary Committee in preparation 

43 for drafting a bill that reflects current day 

44 conditions. And the hearings that you all are 

45 conducting will be made a part of that congressional 

46 record. 

47 I applaud you for it, thank you for it, 

48 and thank all of you for the wonderful work that you 

49 are doing to help make our democracy viable by 

50 justifying and documenting the ongoing need for the 

51 expiring provisions of the Voting Rights Act. Thank 

52 you so much. 

53 MR. ROGERS: Absolutely. 

54 (Applause.) 

55 MR. ROGERS: Congressman, thank you so 

56 much. I did want to ask you, do you have a moment 

57 that we could ask you a few questions? 
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1 CONGRESSMAN WATT: I would be happy to. 

2 MR. ROGERS: Wonderful. There may be 

2 commissioners who have questions for you. We'll 

4 start with Commissioner Davidson. 

5 MR. DAVIDSON: Congressman, it's a 

f’ pleasure to hear you speak today. I've read about 

7 you over the years but this is the first time I've 

8 actually met you face to face. 

9 CONGRESSMAN WATT: Just don't believe 

10 everything you read. 

11 (Laughter.) 

12 MR. DAVIDSON: You made the statement a 

13 few minutes ago that the majority of the 

14 Congressional Black Caucus wouldn't be serving in 

15 Congress today were it not for the Voting Rights Act. 

16 My first question is, would you be one of those 

17 Congresspeople? 

18 CONGRESSMAN WATT: I would definitely be 

19 one of those Congresspeople. If you look at the 

20 history of the districts in North Carolina, if race 

21. and the Voting Rights Act -- if the Voting Rights Act 

22 were not in place, there simply never would have been 

23 created the opportunity for African-Americans to be 

24 elected. 

25 And when you've got 20 percent of your 

26 population being African-Americans and you take that 

27 20 percent and disperse it into other congressional 

28 districts and make it an effective minority or an 

29 ineffective minority, you simply don't have the right 

30 to have the African-American community elect the 

31 representatives of their choice. So I would 

32 certainly not be here today but for the Voting Rights 

33 Act. 

34 MR. DAVIDSON: If I understand you, then, 

35 the premise of your explanation for your being 

36 elected is that there is a high degree of racially 

37 polarized voting in North Carolina? 

38 CONGRESSMAN WATT; There is a very high 

39 degree of racially polarized voting and we like to 
')0 think that the racially polarized voting is 

41 decreasing. It should be decreasing over time. 

42 But if you took a blind poll today, as was 

43 done 25 years or so ago in preparation for Gingles 

44 versus Thornburg, and you ask white voters whether 

45 they would vote for a black candidate, there would 

46 still be today a substantial minority of white voters 

47 who would say that under no circumstances would they 

48 consider voting for an African-American candidate. 

49 It got so bad in North Carolina really 

50 that the dramatic example that I point to all the 

51 time, we had -- in North Carolina, our court system 

52 is an elected system. We had an African-American 

5? lawyer who had practiced law, distinguished record. 

54 At that time, you weren't even required to be a judge 

55 to be on the appellate courts of -- you weren't 

56 required to be a lawyer to be on the appellate courts 

57 of North Carolina. 
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1 And a fireman ran against him. No legal 

2 background, no experience, nothing to commend him for 

3 the court except that he v?as white, against a 

4 well-qualified, seasoned African-American lawyer who 

5 had been practicing law for years in North Carolina. 

6 MR. DAVIDSON: What was his name? 

7 CONGRESSMAN WATT: I can't remember his 

8 name. I can get that for you. But the fireman won 

9 the election. And, I mean, there is just no more 

10 dramatic example of the impact of racially polarized 

11 voting. And when I say racially polarized voting, 

12 I'm not talking about people who prefer one race over 

13 the other. I'm talking about people who will tell 

14 you that under no circumstances will they consider 

15 voting for a minority candidate, an African-American 

16 candidate. 

17 All voters have preferences. You know, 

18 most voters would prefer to vote for a white 

19 candidate, black voters might prefer to vote for a 

20 black candidate. That's not evidence necessarily of 

21 racial polarization. But when you get white voters 

22 who are in a substantial majority saying that they 

23 will, under no circumstances, consider voting for an 

24 African-American candidate, those voters need to be 

25 factored out of the equation. The playing field 

26 needs to be leveled to factor them out because you 

27 know they are voting solely on the basis of race. 

28 And that's where the Voting Rights Act 

29 comes into play. It allows those voters who are 

30 themselves taking race into account affirmatively by 

31 saying they are not, under any circumstances, going 

32 to vote for a minority candidate. They're taking 

33 race into account. 

34 All the Voting Rights Act does is say you 

35 can take race into account on the opposite side to 

36 balance that equation. That's what the Voting Rights 

37 Act has done over the years. And as long as there 

38 are still people out there who are saying, I won't 

39 vote for a minority candidate under any 

40 circumstances, the Voting Rights Act will always be 

41 needed. 

42 Now, I hope, at some point in the life of 

43 my children or, if I have grandchildren, at some 

44 point in their lives, that those attitudes will 

45 change. But they have not yet changed sufficiently 

46 to allow us to do away with the Voting Rights Act 

47 yet. Long answer. I'm sorry. I get on my soapbox. 

48 MR. DAVIDSON: Thank you. 

49 MR. ROGERS: Thank you, Congressman. 

50 Professor Ogletree? 

51 MR. OGLETREE: Good morning. Congressman 

52 Watt, and congratulations -- 

53 CONGRESSMAN WATT: Good morning. My hero, 

54 Professor Ogletree. 

55 MR. OGLETREE: Thank you for your 

56 excellent leadership on the Congressional Black 

57 Caucus and all that you've done. And we've really 
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1 appreciated being here in Washington and that you 

1 could join us knowing your busy schedule. 

3 I just wanted to touch upon a point that 

4 you made in your written presentation this morning 

5 that should be underscored. The significance of this 

f: Act reauthorization could not be clearer when we look 

at the state of North Carolina. Perhaps the most 

8 dispiriting piece of legislation on the voting 

9 rights, the case of Shaw versus Reno, comes out of 

10 North Carolina despite the able and legendary work of 

11 both of our mentors, Judge A. Leon Higginbotham, who 

12 fought very hard to try to ensure that sort of 

13 representation. And it's underscored by other 

14 factors. It's not simply the right to vote but all 

15 the benefits of voting. 

16 For example, because of the power of 

17 members of the Senate, a President of this country is 

18 unable to express his will to diversify the Fourth 

19 Circuit Court of Appeals in the 1990s because a 

20 Senator from the state of North Carolina prevented 

21 that from happening. A well-qualified, capable 

22 individual who should have been appointed a decade 

23 ago, that never happened because of the implications 

24 of voting. 

25 And finally, it ties in today's issues 

26 with Hurricane Katrina. As we think about the impact 

27 on Louisiana, Mississippi, Alabama and Florida, it is 

28 ironic that, by my count, we have one 

29 African-American in the state of Louisiana in the 

30 House, that's Congressman Bill Jefferson, one in the 

31 whole state of Mississippi, that's Congressman Bennie 

32 Thompson, and yet we have substantial representation 

33 of African-Americans in all of those states. 

34 The question, with that background, is, is 

35 it your sense that if we strengthen the Voting Rights 

36 Act, that we may be able to address the 

37 underrepresentation of African-Americans, 

38 particularly in those regions of the South where we 

39 have substantial voters but very little actual 

40 representation in Congress? 

41 CONGRESSMAN WATT: You actually pointed to 

42 one of the concrete examples where the Voting Rights 

43 Act should have had, did have and then had the 

44 Supreme Court undercut some of its provisions by 

45 court rulings and then you go back in the opposite 

46 direction. 

47 You pointed to Louisiana. You had Bill 

48 Jefferson, you had Cleo Fields. Cleo Fields and I 

49 came in to Congress in 1992. We both were elected. 

50 Both of us were elected because of the benefits of 

51 the Voting Rights Act. A court case was filed. A 

52 provision of the Voting Rights Act was undercut by a 

53 Supreme Court interpretation of the provision. Cleo 

54 Fields' congressional district was redrawn to 

55 substantially reduce the African-American population 

56 in his congressional district. 

57 The next election, Cleo Fields, seeing -- 
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1 running polls, understanding that he siirply was not 

2 going to be re-elected in that congressional district 

3 as it had been reconfigured, decided he had a better 

4 shot at running statewide in Louisiana for the 

5 United States Senate. Ran for the U.S. Senate, lost. 

6 White person elected to the newly drawn district . 

7 So you end up with a state -- Louisiana 

8 probably has 25, 30, 35 percent African-American 

9 population. Instead of having two African-American 

10 representatives, they have only one and that one is 

11 from New Orleans which, because of Katrina and the 

12 mass exodus of African-Americans from the city, if 

13 those people don't come back, there may not be any 

14 African-American representative in Louisiana in the 

15 House. 

16 So race, a dramatic factor. And part of 

17 that is simply because folks will -- white people 

18 will not -- all of them will not consider voting for 

19 an African-American candidate. Some of them will. 

20 Attitudes are changing. This is a transitional 

21 remedy. That's why we come back periodically and 

22 renew the provisions of the Act rather than making it 

23 permanent. So we're doing it the right way. We're 

24 doing it in the legal context but the way we do it 

25 and whether we do it or not has a dramatic impact. 

26 And if we don't strengthen -- restrengthen 

27 the provisions that have been undercut by the Supreme 

28 Court, then you're going to see more erosion of 

29 minority representation in this country, I believe. 

30 MR, OGLETREE: Thank you. 

31 MR. ROGERS: Commissioner Narasaki? 

32 MS. NARASAKI: Thank you. I have two 

33 c[uestions. Congressman Watt. The first is, 

34 North Carolina was the third fastest growing 

35 Asian-American population, grew by over 127 percent. 

36 I'm wondering whether any Asian-Americans have been 

37 elected to office in North Carolina. And the second 

38 question is, in your testimony, you talked about the 

39 need to strengthen the Act and I'm wondering what 

40 things you think need to be done in order to do that. 

41 CONGRESSMAN WATT: I can't tell you that I 

42 know an Asian-American who has been elected in 

43 North Carolina. That doesn't necessarily mean that 

44 none has, but I can try to research that and put it 

45 into the record. 

46 MS. NARASAKI: I'm not aware of any 

47 either. 

48 CONGRESSMAN WATT: But I'm not aware of 

49 any Asian-Americans who serve in elected office in 

50 North Carolina. And the number is growing. The 

51 number is not growing as fast as the Latino/Hispanic 

52 population in North Carolina and there are a few 

53 Latino or Hispanic representatives yet being elected 

54 in North Carolina, although I think it's a coming 

55 thing. 

56 Most people don't realize, in ray 

57 congressional district alone, I had the first -- the 
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highest percentage increase of Latino voters of any 
congressional district in the country. I went from 
under 1 percent to over almost 9 percent, like 900 
percent increase in a 10-year span. So minorities, 
Latino, Asian-Americans are growing in 
North Carolina. 

The second question was -- 

MS. NARASAKI : You had said there was a 
need to strengthen the Act and I'm wondering what you 
would -- 

CONGRESSMAN WATT: You want to know 
what -- well, there are two important cases that have 
been decided over the last 10-15 years by the Supreme 
Court, actually over the last 10 years, I guess, by 
the Supreme Court that have s\ibstantially undercut 
the provisions of Section 5 and we think that 
those -- Section 5 needs to be restored so that the 
intent that was there by Congress when those 
provisions were passed would be implemented. 

So that's probably the most important set 
of changes that we are proposing to try to just get 
us back to what we understood and what the courts 
were saying at that time was the meaning of Section 
5. If we could just get back to that. We're not 
trying to strengthen it beyond that but certainly get 
back to that original intent. 

Now, there are other things that are being 
discussed but that's the primary thing. There is 
some discussion of maybe expanding the coverage but I 
won't wade off into that more controversial 
territory. I personally would like to see us expand 
the coverage to include jurisdictions where there has 
been a finding of racial discrimination in the last 
25 years since the last extension of the Act was, to 
add them to the covered jurisdictions that would be 
required to get preclearance. 

I don' t think you can have a clearer 
indication of the effect of racial discrimination 
than in the jurisdictions that have been found by a 
court to have violated the Voting Rights Act in the 
last 25 years. It just seems to me like a no-brainer 
but it's also very controversial. And I'm speaking 
for myself now. I'm not talking for any 
organization, I'm not talking for the CBC, I'm not 
talking for anybody. I'm just talking about from my 
own personal perspective, that seems like it would be 
a no-brainer for me. 

MS. NARASAKI: Thank you. 

MR. ROGERS: Thank you kindly. Thank you 
for joining us. We're glad to have you with us. 

MR. RABEN: I don't have a question but if 
I could comment . 

MR . ROGERS : Sure . 

MR. RABEN; Thank you. 

CONGRESSMAN WATT: I know they say things 


about me . 


MR. RABEN: YOU may be sorry you said 
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1 that. I was going to, on behalf of La Raza, thank 

2 you for your leadership on this. I heard you say 

3 we're going to have 12 hearings, or I heard that you 

4 said we're going to have 12 hearings in the House and 

5 La Raza will be there supporting you and working with 

6 you. No good deed goes unpunished and we're going to 

7 have a busy year. That's all. Thank you for 

8 allowing me to say that. 

9 MR. ROGERS: Absolutely. Thank you very 

10 much. 

11 CONGRESSMAN WATT: I thought Robert was 

12 going to say something about me and I was trying to 

13 stop that from happening. He wasn't going to put 

14 anything bad on the record. 

15 MR. RABEN; I hear you well. 

16 CONGRESSMAN WATT: He and Charles Ogletree 

17 know me well enough that they could put some bad 

18 things on the record. 

19 MR. ROGERS: Professor Davidson, do you 

20 have a question? 

21 MR. DAVIDSON: If you've got the time, 

22 Congressman, I would like to ask just a couple more 

23 questions and it goes back to this issue of racially 

24 polarized voting. And I guess my first question is, 

25 wouldn't some people say, in response to your claim 

26 that there are a lot of white people who wouldn't 

27 vote for blacks in your state, 40 counties of which 

28 are covered by the Voting Rights Act, that this is 

29 just a matter of partisanship. You're a Democrat. A 

30 lot of whites are Republican and that we're not 

31 talking about racial animus here but we're simply 

32 talking about a partisan animus. How would you 

33 respond to that? 

34 CONGRESSMAN WATT: Well, I've heard that 

35 argument. Every time I make the statement, in fact, 

36 I usually hear that argument on the other side and I 

37 try to remind people that the Voting Rights Act has 

38 nothing to do with partisan politics. I've seen a 

39 number of instances where African-American Republican 

40 candidates have not gotten the support from 

41 Republicans that would allow them to win. I've seen 

42 a number of African-American Democrat candidates who 

43 have not gotten the level of support they need from 

44 white electorates to win. So it cuts -- 

45 MR. DAVIDSON; Are there nonpartisan 

46 elections in your state at the city level, for 

47 example, or at the county level? 

48 CONGRESSMAN WATT: There are a number of 

49 jurisdictions in North Carolina that have nonpartisan 

50 elections. We still have partisan elections, in 

51 Charlotte where I live, for city council and county 

52 commission. We have nonpartisan elections for the 

53 school board. 

54 MR. DAVIDSON: How have African-Americans 

55 faired in those kind of elections? 

56 CONGRESSMAN WATT: African-Americans don't 

57 fair well in those except in minority voting rights 
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1 districts. Don't have to necessarily be majority 

2 black districts but race has to be taken into account 

3 enough to factor out the people on the opposite side 

4 who will not, under any circiunstances, take race out 

5 of their equation. 

6 I was sitting here running through the 

7 political equation of whether I should give you a 

8 specific example of this partisan thing. Professor 

9 Ogletree will know that after Judge Gregory went to 

10 the Fourth Circuit in a recess appointment and became 

11 the first African-American on the Fourth Circuit 

12 Court of Appeals, there was a woman after that who 

13 was appointed named Alyson Duncan. 

14 MR. OGLETREE; Right. 

15 CONGRESSMAN WATT: Alyson Duncan is a 

16 Republican. She served on the North Carolina Court 

17 of Appeals and our court of appeals runs state-wide. 

18 MR. DAVIDSON: This is an elective post? 

19 CONGRESSMAN WATT: Elective office. She 

20 was appointed to the court. When she ran the next 

21 time, she was defeated. 

22 MR. DAVIDSON: By a white? 

23 CONGRESSMAN WATT: By a white person, yes. 

24 White male, right? This is a woman who now is the 

25 Republican's appointment to the Fourth Circuit Court 

26 of Appeals, Federal Circuit Court. So you could not 

27 argue about her imminent qualifications. We didn't 

28 even argue about her qualifications. We thought she 

29 was imminently qualified. There was not a whimper of 

30 opposition to Alyson Duncan when she was nominated to 

31 the Fourth Circuit Court of Appeals, Democrat or 

32 Republican. 

33 So there is nobody in judicial legal 

34 circles who could argue about it. But because she 

35 was black, she wasn't qualified enough for the 

36 voters, Republican or Democrat. So this is not a 

37 partisan issue. This is a race issue that we're 

38 talking about here. 

39 MR. DAVIDSON: My last question, and I'm 

40 sorry to kind of hog the questions here, but do you 

41 have very many African-American elected officials at 

42 the statewide level in North Carolina? 

43 CONGRESSMAN WATT: Well, we had a state 

44 treasurer -- I'm sorry, state auditor who was just 

45 elected and just defeated. He had been in office for 

46 a number of terms and we think that race was the 

47 decisive factor. It was a very close race. So now 

48 we have I think the only state-wide elected official, 

49 African-American elected official in North Carolina, 

50 is one of the judges on the court of appeals. So you 

51 could argue that things have gotten worse, not 

52 better, in terms of racial attitude. 

53 And perhaps some of that is attributable 

54 to partisan politics. I'm not suggesting that 

55 partisan politics doesn't play some role but, most 

56 importantly, normally the decisive factor is race. 

57 It's not whether you're Republican or Democrat. The 
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1 decisive factor is race. And race, even in the world 

2 of the United States Supreme Court, in the world that 

3 all of us aspire to, race should not be a factor. 

4 But when the real world is taking it into 

5 account in the way they cast their votes, the only 

6 way you can counteract that is to make it a factor in 

7 the legal framework because it has to be offset. 

8 Otherwise, our society, our electoral process becomes 

9 a slave to racism, to racially polarized voting. And 

10 we have to move beyond that point. So I just want to 

11 emphasize that this is transitional. We're not 

12 talking about a permanent remedy here. The 

13 transition, the duration will be there only as long 

14 as these racial attitudes persist that make it 

15 impossible for African-Americans and other minorities 

16 to be playing in the political arena on a level 

17 playing field. 

18 MR. DAVIDSON; Thank you. 

19 MR. OGLETREE: I would just want to make a 

20 comment to respond to Congressman Watt's comment 

21 about racism being the most significant factor. It's 

22 ironic in the state where I now live where we've had 

23 the largest number, I think in the history of the 

24 country, the largest number of unsuccessful 

25 candidates for the President of the United States -- 

26 we did have John Kennedy in 1960 but we've had many 

27 failures since then -- that we see a state that was 

28 able to elect Edward Brooke, the first 

29 African-American as a Republican, a moderate, in the 

30 history of the Senate. 

31 And yet our delegation today in 2005 is 

32 all white, all male and all Democratic. So race does 

33 matter. In one of the most quickly diversified 

34 states in the country, it still matters. It's not in 

35 the South. We're the bluest of the blue states, 

36 having -- along with Wisconsin, the only two states 

37 that elected George McGovern. That tells you how 

38 blue we are. 

39 But you touched an important principle, 

40 that people should be elected across the country 

41 without regard to race and I hope that through the 

42 educational provisions of the Voting Rights Act and 

43 other things we can do to elect people based on 

44 qualifications and not just on race, because we have 

45 outstanding candidates who are not being elected 

46 because of their race and not because of lack of 

47 qualifications. And hopefully the hearings on 

48 October 18th will allow us to get underneath some of 

49 these factors that are preventing us from having a 

50 much more diverse Congress. 

51 MR. ROGERS: Thank you kindly, Professor. 

52 Congressman, I'm so tempted to ask you questions but 

53 we're tough on time at this point in terms of other 

54 members. What I did want to do is -- I can't help 

55 myself. I've got to ask you one question. I do want 

56 to get a sense about the pulse that you have on 

57 Congress right now. These expiring provisions. 
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1 Section 5, Section 203, what's your pulse or sense 

2 about reauthorization at the present time? 

3 CONGRESSMAN WATT: I don't know that I can 

4 give you a pulse of the Congress as a whole. I think 

5 we're trying to build a bipartisan, bi-racial, 

6 bi-ethnic coalition to do what needs to be done and 

7 where everybody is now is kind of on a superficial 

8 level because everybody is saying, yes, let's 

9 reauthorize. But what's behind that is not clear. 

10 Is it just a straight reauthorization, is it to try 

11 to get us back to where we were before the Supreme 

12 Court started chipping away at the foundations of -- 

13 or actually taking an axe to the foundations. Chip 

14 wouldn't be accurate or descriptive enough. Taking 

15 an axe to some of the provisions of the Voting Rights 

16 Act. 

17 And I think that's when you start to test 

18 the willingness of people to be committed to it. 

19 When you start talking about a possibility of 

20 bringing some more current day jurisdictions who have 

21 violated -- the Supreme Court and the courts have 

22 found that they've violated the Voting Rights Act, 

23 will that support be there, if you get to talking 

24 about that. 

25 Example: Massachusetts. And some of the 

26 jurisdictions in Massachusetts have been determined 

27 to be in violation of the Voting Rights Act. Will 

28 the folks in Massachusetts be willing to subject 

29 themselves to the same kind of preclearance 

30 requirements that some of the Southern states have? 

31 It's hard to gauge because the discussions are taking 

32 place on this kind of global superficial level and 

33 until you get down into the guts of what is needed to 

34 make the Voting Rights Act a continuing effective 

35 mechanism to level the playing field, it's just hard 

36 to assess where people are because you don't know how 

37 deep and wide the level of support is. It's wide 

38 now. We're wondering how deep it is. 

39 MR. ROGERS: Congressman, we're so 

40 appreciative of you taking the time to be with us 

41 here this morning. I know your schedule. Your staff 

42 will indicate it's time for you to probably head on 

43 but we very much appreciate you spending the time 

44 with us today. 

45 CONGRESSMAN WATT: He doesn't get to ask 

46 any questions today. 

47 MR. GREENBAUM: No, I'm just the staff 

48 director. 

49 MR. ROGERS; Thank you, Congressman Watt. 

50 We appreciate you -- 

51 (Applause.) 

52 MR. ROGERS: I wanted to give you all a 

53 quick update in terms of what we're doing on time. 

54 As you can all see by your watches, we are tough on 

55 time at this point but we are going to move things 

56 along quickly. I'm going to ask the remaining 

57 members of the panel if they would please come up to 
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1 the area that we have set for you here and look for 

2 your name tag, if you would, I would like to now -- 

3 thank you for kindly coming up. 

4 I would like to now introduce each of the 

5 commissioners who are at the hearing today. Each 

6 will make just a brief -- actually what we're going 

7 to do is we're going to waive the opening statement 

8 right now. We'll come back to it in a moment, if 

9 that's all right. But I would like to make sure that 

10 you all have an understanding at least of the 

11 commissioners who are here. 

12 Commissioner Chandler Davidson is the 

13 Radoslav Tsanoff Professor of Public Policy Emeritus 

14 and served as chair of the department of sociology at 

15 Rice University. Dr. Davidson was the coeditor of 

16 the Quiet Revolution in the South, a definitive work 

17 on the impact of the Voting Rights Act in the South. 

18 Dr. Davidson testified before Congress during the 

19 1982 reauthorization of the Voting Rights Act and 

20 we're so glad to have you here. 

21 Commissioner Charles Ogletree, the Harvard 

22 law school Jesse Climenko professor of law and 

23 founding and executive director of the Charles 

24 Hamilton Houston Institute for Race and Justice. 

25 He's a prominent legal theorist who has an 

26 international reputation of examining the complex 

27 issues of law and working to secure the rights 

28 guaranteed by the Constitution for everyone equally 

29 under the law. 

30 Commissioner Karen Narasaki is the 

31 president and executive director of the 

32 Asian-American Justice Center, formerly the National 

33 Asian Pacific American Legal Consortium. The AAJC is 

34 a nonprofit, nonpartisan civil rights organization 

35 whose mission it is to advance the human and civil 

36 rights of Asian Pacific Americans through advocacy, 

37 public policy, public education and litigation. 

38 Ms. Narasaki is a nationally recognized 

39 leader in the Asian-American community where she 

40 serves as the chairperson of the National Council of 

41 Asian Pacific Americans and the chairperson of the 

42 Asian Pacific American Media Coalition. 

43 Commissioner Robert Raben is with us right 

44 there on the end. Glad you're here. He is 

45 representing the National Council of La Raza. He is 

46 the principal of the Raben Group, a legislative 

47 consulting and lobbying practice that specializes in 

48 intellectual property issues and civil rights issues. 

49 Mr. Raben, a former attorney, senior Hill staffer and 

50 assistant attorney general, creates bipartisan 

51 legislation and communications for clients using law 

52 and public policy to meet the needs of voters. 

53 Before starting, I also wanted to make 

54 sure -- and forgive me for not doing this 

55 initially --to thank the law firm of Arnold & 

56 Porter. We're so -- 

57 (Interruption.) 
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1 MR. ROGERS: I'm not sure what's going on 

2 in our room. You guys want to buzz in for a moment? 

3 Before starting, I want to make sure that 

4 we thank the law firm of Arnold & Porter. We're so 

5 glad to be here. This is obviously a wonderful and 

6 impressive location and honored to be here in terms 

7 of having our hearing here today. 

8 I would like to now introduce, if I can, 

9 each of the panelists who will be with us here. The 

10 sound that you're hearing, by the way, is we're 

11 trying to get one of our panelists with us by phone 

12 so please excuse that technical difficulty that we're 

13 having for the moment. 

14 I would like to introduce Sam Hirsch. Sam 

15 is right in the center. Sam, thank you for being 

16 with us. He is a partner in Jenner & Block. 

17 Mr. Hirsch is currently a partner at Jenner i Block's 

18 Washington, D.C. office. He's a member of the firm's 

19 litigation and dispute resolution and appellate and 

20 Supreme Court practices. And his litigation focuses 

21 primarily on election law, redistricting and voting 

22 rights. Mr. Hirsch graduated from Rice University, 

23 Chandler Davidson's school, in 1984 and received a 

24 J.D., his law degree, from Harvard Law School in 

25 1993. 

26 We're also pleased to have Jeff Wice with 

27 us, Jeffrey Wice, who is here. Jeffrey Wice is an 

28 adjunct professor of law at the Touro Law School in 

29 New York where he teaches election law and is also a 

30 practicing attorney specializing in redistricting, 

31 census and voting rights law. During the 1980s, he 

32 created the first redistricting program for the 

33 Democratic National Committee and served as 

34 redistricting counsel to the DNC through the 2000 

35 redistricting process. Mr. Wice is a graduate of the 

36 George Washington University Antioch School of Law. 

37 Gerald, it's good to have you here with 

38 us. Gerry Hebert is here with us also. Gerald 

39 Hebert is executive director and director of 

40 litigation of the Campaign Legal Center. For the 

41 past 10 years, Mr. Hebert has served as -- has had an 

42 active federal court litigation practice specializing 

43 in redistricting and voting rights cases and has 

44 worked on cases in more than two dozen states around 

45 the United States. Mr. Hebert is also an adjunct 

46 professor of law at Georgetown University Law Center 

47 in Washington, D.C. here in Washington where, since 

48 1995, he has taught courses on voting rights, 

49 election law and campaign finance regulation. 

50 You all, we're delighted to have all of 

51 you with us here this morning but because of our time 

52 consideration, I wanted to try to do this, if we 

53 could. I wanted to try, if we could, to narrow down 

54 our testimony this morning and to try to narrow down 

55 our questions if we can for you to just get 

56 precisely, if we can, to the substance of what you 

57 have to offer. We're thankful for the time you have 
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1 with us here today. And if we can, we'll start with 

2 Mr. Hirsch. 

3 MR. HIRSCH: Thank you very much. Thank 

4 you for having me. It's a particular honor to be 

5 here. Although I'm sure he doesn't remember it, 

6 Professor Ogletree was actually my IL advisor. 

7 Although he was phenomenally busy, he always had 

8 time. I remember having dinner at your house one 

9 time and you made law school a wonderful experience 

10 for me. 

11 MR. OGLETREE: Thank you. And I do 

12 remember. You graduated the year I got tenure, you 

13 remember? 

14 MR. HIRSCH: 10 years earlier. Professor 

15 Davidson was my informal advisor at Rice undergrad. 

16 So I may be the only person coming before this panel 

17 who has been advised by two of you academically. 

18 Professor Davidson really changed my life by getting 

19 me involved in voting rights during the '82 

20 reauthorization. I was a sophomore and a former 

21 member of the CDC on the Hill and from there I was 

22 interested in this and it has never left. So thank 

23 you very much. Chandler. 

24 I have worked in the last 10 years in 

25 redistricting litigation in about 20 states. 

26 Sometimes the cases involve a protection clause of a 

27 state law but many of them involve Section 2 or 

28 Section 5 of the Voting Rights Act. And in my 

29 experience, there are politically significant 

30 statistical levels of racial polarization in voting 

31 between Anglos and Latinos, as between whites and 

32 blacks, in almost every locale which I have 

33 experienced. 

34 That fact is, of course, for many reasons, 

35 one of which is if there was no differentiation 

36 between white or Anglo voting and minority voting, 

37 then the way the district lines were drawn would not 

38 have such a great potential impact in diluting 

39 minority voting strength. 

40 So I'm here to talk primarily about the 

41 degrees of racial polarization that we have seen 

42 empirically, particularly in Section 2 litigation 

43 that I've been involved with. And I've chosen to 

44 focus on a couple of states because I think they're 

45 particularly interesting. 

46 I brought with me here -- and the staff 

47 can distribute these to the folks in the back. 

48 Unfortunately I have only four copies for six of you. 

49 I apologize. But I brought three expert reports 

50 you'll see are quite voluminous. I think they're 

51 terrific reports in and of themselves. They're also 

52 good examples of how useful Section 2 expert reports 

53 can be in the work that this Commission has ahead of 

54 it. 

55 As you'll see in a moment, one of these 

56 reports is from Maryland here in the Mid-Atlantic 

57 region subject to today's hearing. Two of the 
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1 reports deal with Texas. Obviously, you know Texas 

2 is a covered jurisdiction \mder Section 5 and 

3 Maryland is not. I think Maryland, though, is 

4 relevant not only because it's here in this region 

5 where we're testifying today, but also because the 

6 coverage scope of the Act is potentially subject to 

7 change in the course of reauthorization and, 

8 therefore, I think it's useful we get evidence from 

9 noncovered jurisdictions as well as covered ones. 

10 Thank you, Professor. 

11 These are, as you'll see, enormous reports 

12 with tons of tables, tons of data. I'm going to take 

13 one or two very quick examples and see how they 

14 operate. The thing you should know about these three 

15 reports is that they were not substantially 

16 contradicted at all by opposing experts or through 

17 cross-examination at trial. They withstood the trial 

18 and pretrial processes very, very well. The 

19 attorneys who hired them and who hired opposing 

20 experts very much disagree about the legal 

21 conclusions to be drawn from the data but the data 

22 and the analysis was largely uncontroverted. 

23 Let's begin with Maryland. Here my 

24 clients were primarily African-American and Latino 

25 voters of Prince George's County, which, of those of 

26 you who are from here, largely wraps around the 

27 District of Columbia. Our expert was Dick Engstrom, 

28 a very well respected political scientist from the 

29 University of New Orleans who unfortunately, due to 

30 the events down there, is settling now in Georgia. 

31 Prince George's County is a very 

32 Democratic jurisdiction. I think it gave 82 percent 

33 of its votes to Senator Kerry during the Presidential 

34 election. So the focus here is not so much on voting 

35 behavior in general elections but in Democratic 

36 primaries because winning a Democratic primary is 

37 tantamount to winning office. 

38 The most probative elections in this state 

39 dealt with state legislative districts or state 

40 legislative Democratic primaries from the two most 

41 recent cycles from the time of litigation or in 1994 

42 or 1998. There were five such primaries and in four 

43 of those five, the preferences of white voters and 

44 the preferences of black voters diverge in 80 percent 

45 of the instances. 

46 I'll show you one example so you can see 

47 how the tables can be read. These are at the bottom 

48 of page 14. It's complicated here because it's a 

49 three- seat district so everyone gets three votes and 

50 three candidates ultimately get elected. If you look 

51 at the next to right-hand column, you're looking at 

52 the nonblack voting behavior and what you see there 

53 is the three white incumbents, Hubbard, Conroy, 

54 Pitkin, who are preferred by white voters. 

55 African-American voters, on the other hand, gave 

56 their highest percentage of the vote to Holmes, who 

57 was an African-American candidate but who lost 
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because the district was heavily white. Whites 
participated in the Democratic primary and, as this 
data shows, they voted quite heavily against the 
African-American candidate preferred by 
African-American voters. 

We thought this was kind of prevalent 
throughout the litigation, for exan^le, at the county 
level as well. 

In Texas -- 

MR. ROGERS: Mr. Hirsch, I'm sorry, I want 
to look at that sheet again. I'm trying to 
understand exactly what the percentages are. 

MR. HIRSCH: It'S difficult to read. The 
candidates are listed on the left column. The next 
column over shows African-American voting behavior 
and the next column over shows nonAfrican-American 
voting behavior, which in that area is also 
overwhelmingly Anglo white. 

MR. ROGERS: So that when we're looking at 
the numbers, it says Holmes, Hubbard, Conroy, Pitkin, 
Armen and Noland. The number right next to that is 
26.4? 

MR. HIRSCH: Yes. 

MR. ROGERS: What does that indicate? 

MR. HIRSCH: That means that candidate 
Holmes, who is in boldface here, meaning that he's an 
African-American candidate, got 26.4 percent of the 
black vote. He got -- it's listed here as negative 
2.2 percent of I'll call it the white vote, just for 
shorthand. Of course that's not literally true but 
it means he got virtually none and when they run the 
regression analysis, literally the line came below 
zero percent. He got virtually no white vote. 

Hubbard is not in bold face but he's a 
white candidate. He has an asterisk next to his name 
which means he's an incumbent. So he's a white 
incumbent and he also got a high percentage of the 
black vote, 25 percent, but he got 21 percent of the 
white vote, which was enough to put him back into 
office. The same thing was true of Conroy, a white 
incumbent, got the least amount of the black vote, 
17.8 percent of the black vote, got 29.8 percent of 
the white vote. He was put back in office. I'm 
saying he. I may be forgetting the gender of some of 
these candidates. It's been a few years. 

Pitkin, another white incumbent with the 
asterisk, would not have won if this was a heavily 
black district because Pitkin finished fourth on the 
black vote with only 13.5 percent of black support 
but prevailed nonetheless with 29.6 percent of the 
white support. Pitkin was basically tied for the 
first choice among whites, the fourth choice among 
blacks, just as Holmes, the first choice among 
blacks, was a very distant, basically last place 
finisher among white voters. 

So here you see what is truly polarization 
because if you have an all black electorate you have 
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1 different office holders than when you have an all 

2 white electorate, that meets the definition of 

3 polarization. I'm not going here to racial animus 

4 necessarily or the source of this behavior. I'm just 

5 looking at the behavior itself as we do in Section 2 

6 litigation. 

7 Now, I want to switch gears to Texas. 

8 Texas being, at least in certain areas, a much more 

9 competitive area in the general elections, we have to 

10 look at both general election behavior and primary 

11 behavior. I brought two reports just to show you a 

12 couple of different approaches. One is the 2000 

13 report from Dr. Jonathan Katz, who is a political 

14 scientist from Cal Tech. This was a report that had 

15 a lot of good data, particularly on the general 

16 elections. 

17 Dr. Katz studied 113 different general 

18 elections in the U.S. House alone in the 1990s. 

19 These were in districts with large black or Latino 

20 populations. And he found a virtually universal 

21 pattern of racially polarized voting with the Latino 

22 and black voters overwhelmingly preferring Democratic 

23 voters and Anglo voters -- and by Anglo, I mean 

24 nonHispanic/white voters -- heavily preferring 

25 Republican candidates for Congress in Texas. 

26 Just to give you one concrete example, 

27 switching from the House to the Senate, the only 

28 federal statewide campaign in the '90s in Texas that 

29 involved a Hispanic candidate and an Anglo candidate 

30 was the U.S. Senate race in 1996 where Phil Gramm 

31 defeated Victor Morales 55/44. But if you break it 

32 down by race across the entire state of Texas, 

33 Morales won 83 percent of Che Latino vote, 77 percent 

34 of the black vote but lost because he got only 34 

35 percent of the Anglo vote. 

36 These patterns are -- the numbers vary 

37 from contest to contest but that sort of pattern with 

38 very high percentages of the black/Latino vote going 

39 Democratic and a third or a quarter or it just varies 

40 from place to place, but certainly well under half of 

41 the Anglo vote going Democratic is a standard feature 

42 you see in Texas general elections in partisan 

43 contests. 

44 Now, in areas where there is enough 

45 Democratic presence that winning the Democratic 

46 primary matters, which includes a lot of these more 

47 heavily minority areas of Texas, it's important to 

48 look at polarization in Democratic primaries. There 

49 I'm going to direct your attention to the last item 

50 in the pile I handed you, which is the thick report, 

51 which is a 2003 report from Professor Lichtman who is 

52 a well regarded quantitative historian from here in 

53 Washington, D.C. at American University. There are 

54 literally dozens and dozens of interesting tables, 

55 these tables of data all involving recent elections. 

56 I'll give you an example. Table 3 on page 

57 9 goes on for a couple of pages but it shows 27 
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1 Democratic primaries that had at least one Anglo 

2 candidate and at least one Latino candidate and 7 

3 Democratic primaries or runoffs that had at least one 

4 Anglo candidate and at least one African-American 

5 candidate. And what you see is high degrees of 

6 polarization. I'm just going to give you some 

7 summary figures on average. 

8 In the Anglo versus Latino contests, 

9 Latinos were supporting Latino candidates on average 

10 with about 61 percent of their votes while Anglos 

11 were supporting those same Latino candidates with 

12 only 18 percent support. So a gap between 61 and 18. 

13 On the black versus white campaigns, highlighted in 

14 that same table, black voters on average were giving 

15 about 72 percent of their support to black candidates 

16 while white voters were giving 21 percent. So again 

17 you see an enormous gulf between the voting behavior. 

18 (Interruption.) 

19 MR. ROGERS: Excuse me just a moment. Our 

20 chairman is gracious to be here. Senator Mathias, 

21 we're thankful to have you present with us today. 

22 Thank you for coming. 

23 SENATOR MATHIAS; Well, I am thankful that 

24 all of you are here. 

25 MR. ROGERS: Absolutely. I'll do a formal 

26 introduction in just a moment if I can and presently 

27 we're hearing testimony from Sam Hirsch. Thank you 

28 kindly. Please excuse us. Thank you. 

29 MR. HIRSCH: So generally you see very 

30 high levels of polarization in Democratic primaries 

31 and Democratic runoffs in Texas for legislative 

32 seats. There are times, for example, in statewide 

33 contests where you see regional factors overriding to 

34 some degree racial factors. One example being the -- 

35 you can piece this together from the reports, table 6 

36 and table 18, but just to summarize, you have a 

37 three-way contest with a Latino candidate and an 

38 African-American candidate, both from roughly the 

39 Dallas area, and an Anglo candidate from the Houston 

40 area. 

41 And the Anglo candidate, for example, 

42 carried the black vote in the Houston area. The 

43 minority candidates carried about two-thirds of the 

44 Anglo vote in the Dallas area so there was some 

45 regional home field advantage sort of phenomenon 

46 going on there that, in a Democratic primary, not a 

47 general. Democratic primary, could somewhat override 

48 that general statewide pattern of voter polarization. 

49 But that tended to be, again, limited to these home 

50 field effects where you have candidates from opposite 

51 ends of the state or competing like in farm areas. 

52 Generally we had high levels of polarization. 

53 These are just two examples. And 

54 obviously they don't speak directly to the 48 states 

55 but these studies were comprehensive. They withstood 

56 the test of cross-examination. They withstood attack 

57 from some very good attorneys on all sides. And they 
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1 are a rich source of very up to date and very 

2 carefully executed social scientific analysis and 

3 data gathering. 

4 So one thing I would like to do today is 

5 to encourage the Commission to look at this body of 

6 literally hundreds of expert reports that exists -- 

7 these are all public documents -- in the litigation 

8 files of courts around the covintry where there has 

9 been Section 2 Voting Rights Act litigation. It is a 

10 wonderful source of data, way beyond what you could 

11 get despite plucking through political science 

12 journals. It's fresh, it's often well done and when 

13 it's not well done, you can tell by looking at the 

14 transcripts of the trial that the expert is eaten 

15 alive. 

16 The other thing I would like to say, to 

17 encourage the Commission to think about based on 

18 this, is about background to the basic argument you 

19 may hear, which is maybe we don't need Section 5 

20 because we have Section 2. These were expert reports 

21 delivered in Section 2 cases that, despite lawyering 

22 that I thought was pretty good, I lost. We lost in 

23 Maryland where the Court found that voting was not 

24 racially polarized even though we showed that in fact 

25 it was in 4 out of 5 of the most probative contests. 

26 We lost in Texas, even though there they 

27 agreed it was racially polarized. The court did not 

28 substantially, significantly disagree with that 

29 conclusion but for other reasons, they found reason 

30 not to award relief to our clients, including 

31 African-American clients, in Fort Worth who were 

32 egregiously disturbed by the 2003 mid-decade 

33 gerrymandering in Texas as well as Latino plaintiffs 

34 throughout the state who were very well represented 

35 at trial. 

36 So the point here is, one, take advantage 

37 of this great source of expert analysis that is 

38 available to you through Section 2 litigation; two, 

39 take with a big grain of salt the argument that 

40 Section 2 solves all our problems. Section 2 is a 

41 wonderful law. It does a lot of good for this 

42 country and there has been a lot of terrifically 

43 important victories, as you heard from Congressman 

44 Watt this morning, that have really changed American 

45 politics based on Section 2 as well as Section 5. 

46 But Section 2 alone, just like the 14th Amendment 

47 alone, is not enough because this is a difficult 

48 problem for which we need many, many tools. Thank 

4 9 you . 

50 MR. ROGERS: Thank you, Mr. Hirsch. 

51 Mr. Wice? 

52 MR. WICE: Thank you very much for the 

53 opportunity for being here today. My two colleagues, 

54 Sam Hirsch and Gerry Hebert, in the late 1990s -- 

55 MR. ROGERS: Mr. Wice, please excuse me. 

56 Forgive me for a moment. Mr. Aguilar is on the phone 

57 and I understand there is a time limitation on him. 
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Do you mind if I interrupt very briefly? 

MR. NICE: Not at all. 

MR. ROGERS: Please forgive me for that. 
Mr. Aguilar, are you with us? 

MR. AGUILAR: Yes, I am. 

MR . ROGERS : I wanted to make sure we got 
you in for the moment if we can. We thank you kindly 
for the ability to appear with us by telephone and I 
wanted to give a brief introduction of Mr. Aguilar. 

Juan Aguilar works as a citizen volunteer 
for the Sunnyside Voter Restoration Project. He 
works on developing and implementing a strategy to 
get Hispanic voters in Sunnyside, Washington, Yakima 
County, get involved in the electoral process. He is 
part of a team of volunteers who seek out technical 
and financial assistance to assist the Hispanic 
population. Mr. Aguilar has worked with the 
Department of Justice to ensure that monolithic 
Spanish language speakers get the assistance they 
need when voting. 

Thank you kindly for joining us and I'll 
need you, if I can, Mr. Aguilar, to speak directly, 
if you would, into the centerpiece of your phone. 
Thank you kindly. 

MR. AGUILAR: Thank you, Joe. Thank you, 
ladies and gentlemen. I honestly don't know who is 
in the room this morning but I'm very honored to be 
invited to speak on behalf of the people in our 
general area. The gentleman that introduced me 
mentioned, we knew that in Yakima County, and that is 
in Washington State, our recent demographics 
indicates that we have an exclusion of Hispanic 
populations, the people that are coming into our 
areas and have been in our area for some time. The 
demographics have changed significantly to the point 
in which we have larger populations of Hispanic 
people than any other race in our general area, not 
just our city but also in Yakima County. 

MR. ROGERS: Mr. Aguilar, let me have you, 
if I can -- I'm sorry to interrupt you. I'm going to 
ask you to speak a little louder in terms of the 
phone that you're speaking into so that the court 
reporter can hear you a little better. 

MR. AGUILAR: Thank you. Hopefully this 
is a little better. Can you hear me better now? 

MR. ROGERS: Yes. 

MR. AGUILAR: Wonderful. Thank you. The 
reason that I'm here today is I wanted to share with 
the Commission that we currently -- I should say in 
the last three years we have been engaged with the 
Yakima County auditor's office which runs the 
elections in our county. 

They had no bilingual coordinators, they 
had no bilingual programs established, they had no 
information in Spanish, brochures, literature, et 
cetera. The announcements on the multimedia outlet 
did not exist for the Hispanic population base and so 
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1 we were seeking out how do we change those things and 

> how do we enhance that communication to the 

3 population that I'm speaking of. 

4 And so we were actively engaged in 

5 speaking with those folks. We ran across several 

6 voters with some reluctance on their part to 
participate and so we sought out Department of 

8 Justice assistance. They were very active in 

9 contacting the Yakima County auditor's office and 

10 promoting that activity. And ultimately we have now 

11 a bilingual coordinator, one bilingual official on 

12 staff to assist in translation and trying to get all 

13 those pieces out. 

14 They're at the beginning stages of getting 

15 those things implemented but they're actually doing a 

16 pretty fair job of getting the 100 percent bare 

17 minimum pieces out. I'm not saying that they're 

18 dragging their feet. They just haven't really 

19 contributed the amount of efforts and resources that 

20 would dictate reaching out to the larger population. 

21 We're hopeful that will change. We're hopeful that 

22 we will do a lot better job of getting people, one, 

23 registered and, two, out to vote. But that's been 

24 our largest focus area is to get the message out, get 

25 people registered and get people out to vote. 

26 Now, we've done the first piece in getting 

27 the message out. We've also done the second piece 

28 which doubled our voter registrations in our state 

29 and I believe also in the Yakima Valley, which is the 

30 primary population base. So I think we're headed in 

31 the right direction. We're on the verge of seeing 

32 some good things happening and getting some 

33 candidates that represent the population in positions 

34 of power and that's ultimately what our goal is, is 

35 to have fair representation, 

36 We've run across many obstacles. We've 

37 changed the registration location from traditional 

38 places that the current population base will not 

39 visit or it can't. We've changed those to the 

40 Hispanic restaurants and the locations that they 

41 frequent. We ran across some opposition there with 

42 the auditor's office and the local businesses and 

43 were able to overcome those. 

44 There are a number of things. I'm sure 

45 you've heard many of these kinds of stories and I 

46 just want to let you know that we're in full support 

47 of the Commission's activity. Discrimination still 

48 exists. Discrimination will continue for a great 

49 deal longer. We all understand that and we're really 

50 glad that you're doing this effort for all the 

5] American people, not just a certain group of 

52 individuals. There are a number of different 

53 minority groups and this work is very important and 

54 we support you. 
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MR. ROGERS: Mr. Aguilar, thank you so 
much for appearing with us and being with us right 
now. I wanted to ask my remaining commissioners if 
they have any questions at all for you. Panel? I'll 
begin with ~~ Commissioner Narasaki has a question 
for you. 

MS. NARASAKI: Mr. Aguilar, I'm actually 
originally from Seattle, Washington so I'm very 
familiar with Yakima and I know it's a fairly rural 
community. But what I'm not sure about, is Yakima 
covered by Section 203 for Spanish? 

MR. AGUILAR: I believe that we are. 

MS. NARASAKI: So were you able to get the 
Department of Justice to come in and require better 
enforcement? 

MR. AGUILAR: The Department of Justice 
has been playing a pretty good role in regards to 
oversight of the elections but really not playing a 
hands-on role in regards to the years prior to the 
election. And that's kind of what we're looking for 
is we're looking for organizations that can come in 
and give us a hand effectively with other things that 
we don't know. It paves the way, makes it a little 
easier for people to come in and not be frightened of 
the whole process. 

MS. NARASAKI: Thank you. 

MR. AGUILAR: By the way, thank you for 
letting me know that you're from Seattle. We're very 
happy to know that . 

MR. GREENBAUM: Let me just add a point of 
clarification. Yakima County became covered under 
Section 203 for the Spanish language in 2002. 

MR. AGUILAR: Thank you very much. 

MR. ROGERS: Commissioner Ogletree? 

MR. OGLETREE: No questions. 

MR. ROGERS: Wonderful. Mr. Aguilar, 
thank you for being with us. We appreciate you 
taking the time for being with us by phone. 

MR. AGUILAR: Thank you very much for 
inviting me. I'll be happy to see you in person one 
day, hopefully. 

MR. ROGERS: Thank you. We'll look 
forward to it. Thank you kindly. We'll move 
forward. Mr. Wice? Thank you. 

MR. WICE; I'll pick up where I left off. 
Thank you again for the opportunity. My two 
colleagues here, Sam and Gerry Hebert, coauthored a 
booklet before the 2000 redistricting cycle called 
the Realist's Guide to Redistricting, giving you some 
hands-on advice before the line drawing took place in 
the post-2000 census. 

I'll try to take a realist's view of the 
Voting Rights Act because we're still in a state of 
flux now with renewal before Congress and a lot of 
action in the states which will also play out in the 
political dynamic of the states in the post-2010 
world, especially with some of these states having 
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1 term limits which are impacting the face of 

2 legislative bodies at the state and local level as 

3 well as the changes going on in redistricting itself, 

4 whether it leads to the creation of commissions where 

5 we're seeing major efforts now in four or five states 

6 to change the way line drawing is done which will 

7 also impact the Voting Rights Act, and how to deal 

8 with those aspects as well as the redistrictings . 

9 I'll touch upon Georgia in a few minutes and how that 

10 impacts the Voting Rights Act as well. 

11 In an effort to be brief. I'll summarize 

12 experiences that I've had working as the counsel to 

13 the Democratic National Committee with three 

14 redistricting cycles as well as my work in private 

15 practice focusing in a national context on New York, 

16 Louisiana and Georgia. But the cases I'll cite 

17 really reflect on all states' applicability. 

18 I started this work in New York for the 

19 legislature in the late 1970s. And in the 1980s 

20 redistricting, three counties in New York are covered 

21 by the Voting Rights Act. Brooklyn, New York and 

22 Bronx Counties. The Justice Department, in its 

23 Section 5 review of state legislative districts 

24 this is going back again to 1982 -- was looking at a 

25 65 percent number for the required population of 

26 minority districts to be effective under Section 5 

27 review to avoid retrogression. 

28 We tried to argue -- "we” being the 

29 legislative leadership -- that often, going back in 

30 the early '80s, you had so low a number of minority 

31 elected officials that to create an effective 

32 opportunity for the minority communities to elect 

33 candidates, you had to go into the 80 and 90 percent 

34 range. And it took a lot of local effort to help 

35 convince the Justice Department to preclear those 

36 plans after the '80 census because of local factors 

37 in that a 65 percent rule which had come out of a 

38 Chicago court case around the same time was too low a 

39 number and actually would have perpetuated the 

40 nonpreferred candidates to win. 

41 Using the same set of lines post-2000 in 

42 New York looking at the state senate in particular, 

43 things have changed a lot. And I'll just preface by 

44 saying that State Senator David Patterson, the 

45 Democratic leader of the New York Senate who I also 

46 do work for, testified before this commission in New 

47 York in June and talked in more detail about the 

48 state legislative situation. 

49 But in a nutshell, the lines redrawn in 

50 the 80s/90s percent range which perpetuated a larger 

51 number of minority-free candidates to be elected but 

52 also ended up in creating white gerrymanders in 

53 surrounding areas by actually packing as many 

54 minority voters and residents into as few districts 

55 as possible where the state senate used the Voting 

56 Rights Act as a sword to make the argument that 

57 historically in the '70s, '80s and '90s, you had to 
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1 have higher numbers of residents and voters in 

2 districts to maintain them. 

3 But now you also have a situation where 

4 you have many more African-American and Latino 

5 elected officials. The numbers in essence don't need 

6 to be as high. And there may be political goals 

7 elsewhere in the jurisdiction to create opportunities 

8 for nonminority candidates whose districts are not as 

9 overpopulated as the minority districts are . 

10 So essentially you had a situation in New 

11 York City of overpopulating minority districts 

12 compared to nonminority, but also creating as high a 

13 number of packed populations as possible and against 

14 that that the methodologies from the 1980s to the 

15 2000s have really changed significantly. 

16 I also worked on the New York City council 

17 redistricting in 2003 and that was a bipartisan 

18 commission to redraw 51 city council districts. As 

19 the counsel to that cotranission, one of the things 

20 that we did was to require the use of racially 

21 polarized analysis data, similar to what Sam had 

22 talked about, before the plan was agreed to, before 

23 the lines were actually drawn. 

24 We went in and looked to see, in the three 

25 covered counties, what is an effective district, what 

26 is the bright line minimal number of minority 

27 residents or voters needed to maintain the status quo 

28 of the Section 5 situation. I found generally across 

29 the country, working at the legislative level, that 

30 legislative line drawers tend to -- finger to the 

31 wind -- hope that the figure that they reach will 

32 meet the nonretrogression test of Section 5. 

33 The Justice Department, on the other hand, 

34 does the analysis on the front end to know what they 

35 determined to be an effective district and the 

36 legislators often don't do that and end up fighting 

37 over it in court, similar to the Maryland and Texas 

38 data that you've been provided. 

39 So in the New York City Council, where now 

40 25 of 51 members are Latino or Hispanic, I found that 

41 many of the members themselves wanted to perpetuate 

42 their own districts, albeit that they are terra 

43 limited, and that many of them are not running for 

44 re-election two years later this year in this next 

45 month's election. 

46 But I found that Section 5 is a very 

47 powerful tool because New York City is still 

48 polarized and New York City fell under the Voting 

49 Rights Act because of a low voter turnout in 1968 

50 Presidential elections coupled with New York state's 

51 literacy test that was used through the 1960s, which 

52 was later eliminated. But people now ask, with many 

53 of the leaders of the legislature, city-wide elected 

54 officials, city council members, city-wide elected 

55 officials being Latino or African-American, why does 

56 New York state still need Section 5 coverage? But we 

57 found that by doing the racially polarized voting 
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1 analysis prior to council managed redistricting, it 

2 was a very good tool and demonstrates the continuing 

3 need for Section 5. 

4 Let me jump over to two other states. In 

5 Georgia, the Supreme Court's major case of Georgia v. 

6 Ashcroft from a year or two ago told us that 

7 influence can also be used in the determination of 

8 Section 5 retrogression, that while you may have X 

9 numbers of districts going into the plan, the final 

10 plan may better reflect the fact that minority 

11 elected officials are in a controlling seat of power 

12 in that legislative body. But after the subsequent 

13 nonrelated case of Larias v. Cox on population 

14 standards, the Democrats lost both the Georgia House 

15 and Senate. 

16 I served earlier this year as outside 

17 counsel to the Georgia Democrats in the House and 

18 Senate. You had an African-American minority Senate 

19 leader. He had no power. You had a situation in the 

20 Georgia v. Ashcroft, the Supreme Court saying that 

21 Section 5 retrogression benchmark standard can factor 

22 in the use of influential leadership. 

23 But now the Democrats have lost 

24 everything. They've lost both chambers and I can't 

25 see how going into the 2010 process that you can use 

26 the same relevant benchmark because of the lack of 

27 power that the Supreme Court supposed was there even 

28 though the straight number changes were different. 

29 So I really question -- give you time to think about 

30 how to best apply the Georgia v. Ashcroft case to a 

31 retrogression benchmark standard in Section 5. 

32 I also want to touch base on Louisiana. 

33 In the 2000 redistricting, I served as counsel to the 

34 Legislative Black Caucus. The state of Louisiana 

35 went to federal district court in Washington to seek 

36 preclearance rather than go through the Justice 

37 Department process which they thought would be biased 

38 against them, in a similar way as had Georgia also 

39 went to the federal district court for preclearance 

40 approval. 

41 And the Georgia legislature tried to make 

42 the argument that not only was the benchmark field 

43 unlawful that was being applied to 2001 because the 

44 Justice Department, in their view, required, quote, 

45 unquote, additional African-American districts to be 

46 created back in 1991 but they ended up trying to make 

47 the case that because a white Democrat represented a 

48 black district in New Orleans, that really wasn't an 

49 effective district and shouldn't be held part of the 

50 benchmark. They lost on that and the district was 

51 maintained. 

52 But now Louisiana also provided Katrina. 

53 No one ever figured, in the history of the Voting 

54 Rights Act, that this kind of awful disaster could 

55 come upon us where thousands and thousands of people 

56 might not be there the next time. Now, as a covered 

57 jurisdiction in this entirety of Louisiana, I don't 
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1 want to throw numbers out because it's way too early 

2 to even guesstimate. But when you have a seven 

3 district congressional delegation which is already 

4 looking at losing one seat going down to a loss of 

5 possibly two seats and whereas the African-American 

6 majority seat now held in Louisiana is in New 

7 Orleans, it might shift over to Baton Rouge. The 

8 numbers might not be there. We don't know that yet. 

9 But should that occur and, under the 

10 current Justice Department procedure in reviewing 

11 claims, you would have the same number in, the same 

12 number out and you can replace the district if 

13 population changes elsewhere in the same 

14 jurisdiction. You simply draw someplace else. But 

15 we're looking at a situation in Louisiana where we 

16 don't know yet where that might be. 

17 Similarly, for the state house and senate, 

18 these are smaller population numbers. The three or 

19 four African-American House districts, state House 

20 districts in New Orleans, might not be there. 

21 Similarly, one or two state Senate districts might 

22 not be there. And whether you can sirr^ly move them 

23 to Baton Rouge or to a different part of the state, 

24 there is really food for thought as to how to address 

25 this. 

26 And the question also, do you want to 

27 replace a district in New Orleans with Shreveport, 

28 hundreds of miles away, and then the question 

29 becomes, if you do that, would you then run afoul of 

30 a Shaw v. Reno type situation on a race-based 

31 district. It's going to vary jurisdiction to 

32 jurisdiction but it is going to be an issue there as 

33 well as possibly other states where you have these 

34 kind of shifts. 

35 But there is time from the 2007 renewal 

36 perspective to the 2010 census to consult with 

37 officials from Louisiana. If you haven't had the 

38 hearing there yet, you might want to revisit that. 

39 New Orleans is planning a city-wide election in 

40 February of next year and the jury is still out as to 

41 whether they can effectively still hold that 

42 election. They're planning it but that's going 

43 beyond anyone's power to detezrmine if they can have 

44 it or not, 

45 So in closing, I would suggest that 

46 Section 5 be renewed but in light of the proper 

47 benchmarks to be used. Also I would give some 

48 thought to a proposal of opt-in type review where not 

49 every single change from the location of polling 

50 places, to access ramps, to other matters need to be 

51 precleared. But certainly I think major 

52 redistrictings, other kinds of major impacts on 

53 voters still needs to go through a preclearance 

54 process. 

55 Professor Gergen has suggested recently in 

56 the Republic of a plan where you have jurisdictions 

57 posting or announcing the fact that an election was 
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1 to be changed and providing an opportunity for the 

public to participate in that process. And should 

3 something go awry at either end, then petition DOJ 

4 for proper remedy or to go to the courts. I think 

5 that's also food for thought and I want to look into 

6 it more myself as to how that would work in practice. 
And so I want to thank you very nruch for the 

8 opportunity and in brevity, I'll end here. Thank 

9 you . 

10 MR. ROGERS: Thank you kindly, Mr. Wice. 

11 And I know we'll have questions for you in just a 

12 moment. Mr. Hebert, before we get to you, I wondered 

13 if I could do a quick introduction of our honorary 

14 chairman. We're honored to have Senator Mathias be 

15 with us here today. We are so glad that you could be 

16 with us here this afternoon or morning. I want to 

17 make a quick introduction, if I may. 

18 The Honorable Charles Mathias serves as 

19 the chair of the National Commission of the Voting 

20 Rights Act and serves as honorary chair. He's a 

21 former United States Representative and United States 

22 Senator from Maryland. He was born in Frederick, 

23 Maryland on July 24th, 1922 and graduated from 

24 Haverford College in Pennsylvania. He served as 

25 assistant attorney general for Maryland from 1953 to 

26 1954, city attorney of Frederick from 1954 to 1959 

27 and is a member of the Maryland House of Delegates 

28 from 1959 to 1960. 

29 Senator Mathias was elected as a 

30 Republican to the 07th Congress and served four terms 

31 between 1961 and 1968. In 1968, he was elected to 

32 the United States Senate and subsequently re-elected 

33 in 1974 and 1980. Senator Mathias served in Congress 

34 when the Voting Rights Act was originally enacted in 

35 1965 and, during the 1970, 1975 and 1982 

36 reauthorizations, again, he was present in Congress. 

37 We're so delighted to have you with us 

38 today, Senator Mathias, and delighted to have you 

39 with us and we appreciate perhaps any remarks you 

would like to share with us. 

41 MR. MATHIAS: Thank you very much, 

42 Mr. Chairman. You're very generous. I principally 

43 wanted to express my appreciation to everyone who is 

44 involved in this effort and extension of the Voting 

45 Rights Act in the current phase. It's so important. 

46 It was clear when the original Voting 

47 Rights Act was adopted that this was going to be a 

48 major influence in the development of American 

49 society, and it has been. And it's no less so today 

50 than it was in 1965. And so it's very important that 

51 this effort be made and I am grateful that you have 

52 the foresight and the interest and the conviction to 

53 go forward with this effort and I hope that we can 

54 successfully push it through to a conclusion before 

55 too long. Thank you very much, Mr. Chairman. 

56 MR. ROGERS; Absolutely. Senator, thank 

57 you kindly for being with us today. 
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1 (Applause.) 

2 MR. ROGERS: And Senator, we understand 

3 that your schedule may be limited today so we're just 

4 delighted that you could spend this time with us here 

5 this morning and certainly give us the history and 

6 substance that you bring to this entire process. 

7 Again, we could not be more honored to have you with 

8 us here today. 

9 Gerald Hebert, we're delighted to have you 

10 with us also and appreciate your thoughts. 

11 MR. HEBERT: Thank you very much, 

12 Mr. Chairman, and thank you to the National 

13 Commission on Voting Rights Act for inviting me to be 

14 with you today and talk about the crown jewel of 

15 civil rights, the Voting Rights Act of 1965 as 

16 amended. I'm going to talk primarily today about the 

17 bail-out provisions of the Voting Rights Act and I'm 

18 also going to relate, as you'll see in a moment, 

19 justifiably, I think, why Virginia plays an important 

20 part in the bail-out provisions and how they've 

21 operated up to this point. 

22 As originally enacted in 1965, the Voting 

23 Rights Act permitted covered jurisdictions to exempt 

24 themselves from coverage by initiating bail-out 

25 litigation against the United States in the federal 

26 court in Washington. An importable subdivision in a 

27 jurisdiction designated for coverage was the only 

28 entity that was allowed to initiate bail-out 

29 litigation. Now, that's significant because what 

30 that meant was that if a state was covered under the 

31 Voting Rights Act in 1965, an individual county or a 

32 city would not be eligible to seek a bail-out 

33 exemption if the state within which it was located 

34 had been designated for coverage. 

35 Bail-out lawsuits were to be heard and 

36 determined by a court of three judges. And as 

37 originally formulated in the Act, a state or a 

38 county, if it was within a state that was not 

39 entirely covered and could pursue a bail-out on its 

40 own as some did, they had to demonstrate that in the 

41 last five years preceding the filing of the bail-out 

42 lawsuit, the jurisdiction had not used any test or 

43 device as a prerequisite to registration of voting 

44 for the purpose or with the effect of denying or 

45 abridging the right to vote on account of race or 

46 color. 

47 Now, what that really had the effect of 

48 doing is really preventing all the jurisdictions 

49 essentially that fit covered in the states where the 

50 state in itself was covered in its entirety from 

51 bailing out. For example, in Virginia, Virginia had 

52 used a test or device and had used it with the intent 

53 and with the effect of discriminating on account of 

54 race and so therefore the state was not eligible to 

55 bail out. However, there were a number of counties 

56 that were covered under the original '65 Act and they 

57 did in fact bail out from coverage in that '65 to '70 
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1 period. Baltimore County, Idaho; Wake County, 

2 North Carolina and a couple of others state of 

3 Alaska, Navaho County, Arizona and several others. 

4 Now, what happened was that in 1970, 

5 Congress amended the Act, as you know, and also had 

6 the effect of amending the bail-out provisions by 

7 extending for an additional five years to 10 years 

8 the time period that covered jurisdictions had to 

9 demonstrate in a bail-out lawsuit that they hadn't 

10 used a prohibited test or device. 

11 In 1972, Alaska and New York successfully 

12 maintained bail-out actions on behalf of the 

13 jurisdictions that had been newly covered. And 

14 subsequently New York was recaptured in 1973 when the 

15 attorney general of the United States moved to get it 

16 re-covered because it had been shown to use a 

17 prohibitive test or device in a discriminatory manner 

18 and there was an actual court finding to that effect 

19 in a case called Torres versus Sachs in 1974. 

20 In 1974 also, my home state, the state of 

21 Virginia, was unsuccessful in its attempt to seek a 

22 bail-out from coverage in a case called Virginia 

23 versus United States. The reason for that was 

24 because the D.C. Court found that Virginia had 

25 maintained inferior schools with black citizens and 

26 that had a discriminatory effect on blacks because it 

27 prevented them or lowered their ability at least from 

28 passing the literacy test that had been imposed in 

29 Virginia in a discriminatory way. And so the D.C. 

30 Court denied Virginia a bail-out on that basis. 

31 In '75, as you know, the bail-out 

32 amendments were extended for an additional seven 

33 years, for 17 years, the time period that covered 

34 jurisdictions had to show that they had not used a 

35 prohibited test or device. And consequently, 

36 jurisdictions that had been originally covered in '65 

37 or had been additionally covered in '70 or 

38 additionally covered as a result of the amendments in 

39 '75 had to show that over a 17-year period, they had 

40 not used a discriminatory testing device. 

41 As you also know, the '75 amendments 

42 effectuated a change in the minority language 

43 provisions and under those, additional jurisdictions 

44 became covered. I'm going through this I know 

45 quickly because I want to really get to the 1982 

46 amendments because they effectuated really the 

47 greatest change in the bail-out law and is the 

48 bail-out law that we have today. 

49 Under the '82 amendments to the bail-out 

50 provisions, they were the most significant and what 

51 they really did was they did two principal things. 

52 First, they allowed coxinties and cities within 

53 covered jurisdictions to seek a bail-out for the 

54 first time if they were within a state that was 

55 entirely covered. And they also recognized -- and 

56 this is probably the most inportant thing Congress 

57 did in 1982 insofar as the bail-out provisions were 
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1 concerned. They really rewarded good conduct. There 

2 was an incentive for jurisdictions to end the 

3 discriminatory practices of the past and rather than 

4 simply requiring them to wait for some expiration 

5 date with a fixed period and instead focused on the 

6 actual record. 

7 Now, here is how that actually happened. 

8 Jurisdictions had to show, in order to get a bail-out 

9 as a result of the '82 amendments, that, first of 

10 all, that no test or device was being used within the 

11 last 10 years to determine voter eligibility. 

12 Because the Voting Rights Act had suspended those, 

13 that was largely a fairly easy thing for most 

14 jurisdictions to prove. They also had to show that 

15 no federal examiners had been assigned to the 

16 jurisdictions. For many, many jurisdictions, over 90 

17 percent of them, that was easy to prove because 

18 federal examiners had not been sent to the locale as 

19 a result of the certification by the attorney 

20 general. 

21 They also had to show -- and this was 

22 probably one of the more nitty-gritty provisions -- 

23 that they had made a timely submission to either the 

24 Justice Department or the D.C. Court of any change 

25 that they had made that affected voting. And I want 

26 to pause for a minute here and say that that was a 

27 particularly interesting provision because in a 

28 county, for example -- and I will in a moment just 

29 list a couple of examples of counties that I've 

30 represented where this issue has come up. 

31 And one county, for example, was Kings 

32 County, California where you have political 

33 subdivisions within the county that can make all 

34 kinds of changes that affect voting, changes that the 

35 county may not even know about or have any ability to 

36 control. A town or a school district or a city 

37 within a county can go ahead and schedule an 

38 election, can run an election and can effectuate 

39 voting changes and yet, for the county to get a 

40 bail-out -- and the county is the only entity in 

41 California, for example, that could get a bail-out -- 

42 they would be required to not only show that they 

43 have made a timely submission of the voting changes 

44 but that all the cities and towns and other political 

45 subdivisions within the county have made a timely 

46 submission of voting changes. 

47 So that's something that I think needs to 

48 at least be studied to see whether or not there could 

49 be a change in the bail-out law there that would 

50 allow perhaps -- and I say perhaps, underscoring -- 

51 local jurisdictions within that covered county to in 

52 fact seek a bail-out on their own. 

53 The other provision you have to show 

54 within the last 10 years is that you've had no 

55 objections by the Justice Department or denials by 

56 the D.C. Court for preclearance. In order to get a 

57 bail-out, you have to show all of what I just 
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1 mentioned as a result of the 1982 amendments. You 

2 have to show all of that within the last 10 years. 

3 So that's why I mentioned earlier that the amendments 

4 focused on a record of good behavior rather than just 

5 some arbitrary time period. 

6 Then you also must show, in addition, to 

7 get a bail-out, that if there had been any diluted 

8 voting procedures, that they've been eliminated. And 

9 you have to show that at the time you're seeking the 

10 bail-out. You also have to show at that time that 

11 there --if there had been any harassment or 

12 intimidation of voters. 

13 And unfortunately there are some places in 

14 this country where voters are still being harassed 

15 and intimidated. You have to show that you've taken 

16 constructive efforts to eliminate it. And you must 

17 also show that you've expanded the opportunities for 

18 convenient registration and the opportunities to vote 

19 and you must also show that you've appointed minority 

20 citizens to participate in all aspects of the voting 

21 process from registration to voting conducted in the 

22 election. 

23 Now, what I've done is, since 1982, I've 

24 represented 10 jurisdictions that have now sought, in 

25 the D.C. Court, a bail-out. One is pending and the 

26 other ones have all been granted with the consent of 

27 the United States. They all happen to be in 

28 Virginia, which is where I'm licensed to practice 

29 law. 

30 The interesting thing there -- and I know 

31 that we're running out of time so I'm going to cut 

32 right to the chase. The interesting thing about the 

33 Virginia bail-outs is that in a number of the 

34 jurisdictions in Virginia, you had unprecleared 

35 voting changes within the county that existed at the 

36 time the jurisdiction sought a bail-out. 

37 And what the Justice Department did was 

38 they looked at the bail-out provisions and they said, 

39 you know, we're going to approach these with a heavy 

40 dose of common sense. We're going to say, well, 

41 let's look at these unprecleared changes and have you 

42 submit them now and see if any of them are 

43 objectionable. And if they are, then you won't be 

44 eligible to bail out. But if there are minor, 

45 de minimis changes that merely were overlooked and 

46 there was no intent to invade Section 5, we'll go 

47 ahead and review those now nun pro tunc and then 

48 perhaps you'll be eligible if you meet the other 

49 criteria. 

50 So since the 1982 amendments, you've had 

51 jurisdictions that have bailed out, nine so far, the 

52 10th is pending, all in Virginia. I'm often asked 

53 two questions -- and I see my time is up so let me 

54 just summarize the conclusion here that I have seen 

55 in handling these bail-out cases. 

56 First of all, the jurisdictions that want 

57 to seek a bail-out are not trying to invade coverage 
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under the Voting Rights Act. They are in fact 
jurisdictions that are proud of the fact that they do 
have equal opportunity in the voting process and they 
want to demonstrate it to the satisfaction of the 
Justice Department and their own citizens. 

They also want to be able to implement 
voting changes without having to wait for 
preclearance to occur. Oftentimes the changes they 
want to implement expand the opportunity to register 
to vote. I had, in Frederick County, Virginia, for 
example, I had a registrar tell me that a black 
pastor came to him and asked on a Friday if he could 
go out on Sunday, if the registrar could go out on 
Sunday and register people after church service. And 
he said, well, that would be a special voter 
registration drive that I can't do without 
preclearance and that takes more time than just 
Friday to Monday. 

And so he wanted -- that's why Frederick 
County cited to me as examples of why they wanted to 
get a bail-out, so they could do those kinds of 
things . They had never experienced problems there 
with minority voting. The minority population in all 
of the jurisdictions in Virginia where I've 
represented has been less than 10 percent minority. 

So there really isn't a cutting edge issue about 
balance of political power between minority citizens 
and whites as you see in so many other jurisdictions. 

And then the final question I'm often 
asked is, well, why haven't more people bailed out? 
Well, first of all, I think the provisions show that 
they are well tailored to meet what I would call the 
City of Boerne test . There is a congruence in 
proportionality between the medial provisions of the 
bail-out law and what they are actually intended to 
cure and eliminate and foster. 

And so I think that a lot of jurisdictions 
believe that they are going to have to come clean and 
they don't really know what that process is all about 
and what the burden might be. They also don't know 
what its costs would be and many of them don't know 
that the bail-out provisions exist because, in some 
of the rural places, they simply haven't been advised 
in it and they think it's too costly. 

I will tell you I don't think it's too 
costly, I don't think it's too onerous and I do think 
that it's well suited for extension largely as is, 
subject to reviewing some of those things like 
political subdivisions within a covered county or the 
issue I cited earlier. That's really the gist of my 
testimony. Thank you again for the opportunity to 
testify. I look forward to your questions. 

(Applause . ) 

MR. ROGERS: I'm going to start with 
Professor Ogletree. Do you have any questions? 

MR. OGLETREE: I actually want to commend 
all the members of the panel and hope that in 
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1 addition to what they have said today, that they will 

2 add their testimony to the official record of what 

3 we've done, the longer presentation. And I don't 

4 know how to ask one question that gets at all three 

5 of you, but I'll do it and then there are related 

6 questions on the specifics of your presentation. 

7 The first is the question about -- one of 

8 the reports talk about Congressman Bonilla, the 

9 Republican in Texas who was elected despite large 

10 Hispanic opposition. The question is whether that's 

11 a bad thing under the Voting Rights Act, that people 

12 express their will for a candidate. Is that a bad 

13 thing based on the report that you submitted, number 

14 one? Let me get all the questions out. 

15 And then for Jeff Wice, the question I 

16 have is, with Hurricane Katrina and with 

17 congressional elections happening a year from today 

18 basically, is there anything that can be done 

19 strategically to make sure that Louisiana doesn't 

20 have an all white congressional delegation as early 

21 as next year when it has had a very diverse 

22 delegation in the past? 

23 And the final question, Mr. Hebert, you 

24 cited Virginia versus United States which is an 

25 important case that talks about Brown and it talks 

26 about the irony that after Brown, Virginia is one of 

27 those states that closed down their entire public 

28 school system so blacks weren't even able to even 

29 attend the public school system, whether that logic 

30 is relevant to many other states that did similar 

31 things, where the reaction to Brown was massive well 

32 into the ' 60s . 

33 And the question is whether or not that 

34 has any relevancy now. Have those states been able 

35 to avoid being responsive, to being accountable for 

36 the post-Brown denied basic rights through education 

37 that have some impact. We'll start with Mr. Hirsch. 

38 MR. HIRSCH: Professor, let me address the 

39 point about Congressman Bonilla and it could be that 

40 Mr. Hebert will want to follow up because I think 

41 he's quite knowledgeable on this too. Congressman 

42 Bonilla was elected as a Republican Latino candidate 

43 in '92 running against -- I believe it was '92, 

44 running against a scandal -plagued Democratic Latino 

45 candidate. It was a close election. 

46 Congressman Bonilla had been a TV anchor 

47 in the media market. He was very well-known. In 

48 that election, the Democratic Latino incumbent got a 

49 majority of Latino vote but lost because the 

50 Republican Latino candidate, Bonilla, got an 

51 overwhelming majority of the Anglo vote, 

52 What happened over time to that district 

53 was two things. One, the percentage of registered 

54 voters with Spanish surnames, which is a good 

55 surrogate for the percentage of the voters who are 

56 Latino, went up quite steadily. At the same time, 

57 the degree of Latino support for Congressman Bonilla, 
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1 which was never more than half, was always less, as I 

2 recall, dropped quite steadily and, for example, in 

3 '96, he had 30 percent Hispanic support. I 

4 apologize. I switch back and forth between Hispanic 

5 and Latino. I don't mean any distinction there. 

6 '96 was 30 percent, '98, 26 percent and in 

7 2000, 20 percent. By 2002, he was getting only 8 

8 percent of the Hispanic vote in his own district. He 

9 was winning very narrowly because he was getting 

10 about 88 percent of the non-Hispanic vote. 

11 His district, by the end of the decade, 

12 the beginning of the next decade, was a Hispanic 

13 opportunity district. It was majority Hispanic by 

14 any definition and it was soon, in my view, going to 

15 elect a Hispanic-preferred candidate who likely would 

16 have been a Hispanic Democratic challenger who would 

17 have beaten Bonilla. Nothing is wrong about that. 

18 What's wrong is what happened in 2003. 

19 His district could have been redrawn so that his 

20 house was in a heavily Anglo, heavily Republican, 

21 heavily suburban district full of the kinds of voters 

22 who had always supported him. But they didn't do 

23 that. Instead, the Republicans who engineered the 

24 2003 gerrymander wanted to maintain him but they also 

25 wanted to maintain him in a technically majority 

26 Hispanic district. 

27 So effectively what they did is they 

28 trapped almost 400,000 Hispanics, including some who 

29 are noncitizens and some who have a history of low 

30 voting percentages, in a district that was actually a 

31 Republican district that could re-elect him. So they 

32 added 100,000 people who are overwhelmingly Anglo 

33 from the San Antonio suburbs to the district. They 

34 cut 100,000 heavily Democratic, overwhelmingly 

35 Hispanic constituents out of his district. 

36 So they took an effective Hispanic 

37 opportunity district and ruined it. It is no longer 

38 an effective Hispanic opportunity district. It is 

39 virtually impossible for a Hispanic-preferred 

40 candidate to win that district now. He can win it 

41 because he was never a Hispanic preferred candidate. 

42 He was always the Hispanic-opposed candidate. So 

43 it's good for him, it's good for the Republicans who 

44 now have -- he is the only Mexican-American 

45 Republican in the United States Congress. 

46 They can parade him around as their poster 

47 child for what a wonderful party they are but 

48 meanwhile, rather than giving him the district he 

49 wanted and giving Hispanic voters in South and 

50 Central Texas and West Texas what they wanted, they 

51 wanted to preserve this mirage that he was actually a 

52 Republican winning in a majority Hispanic district. 

53 So they have violated the voting rights of 

54 between three and 400,000 Hispanics who are trapped 

55 in this district and can't quite get rid of them even 

56 though 92 percent of them are voting against him. 

57 MR. ROGERS: What's the percentage of 
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1 Hispanic population in this district? 

2 MR. HIRSCH: It is majority Hispanic in 

3 total population. It is not majority Hispanic in 

4 terms of the citizen voting age population. It is 

5 not majority Spanish surname in terms of the 

6 registered voters. And it consistently, in statewide 

7 elections, votes Republican. And this is a part of 

8 Texas, like most of Texas, where Hispanic voters are 

9 very consistently Democratic. So it is a district 

10 designed to be technically majority Hispanic but 

11 effectively Anglo Republican controlled. 

12 MR. ROGERS: Do you know what his vote 

13 margins were in his last election? 

14 MR. HIRSCH: Right before the change in 

15 2002, I believe he was between 51 and 52 percent. He 

16 was about to topple over. And what the gerrymander 

17 did was to bump him up. And I think there are 

18 problems with that from a partisan standpoint. 

19 But from a voting rights standpoint, what 

20 makes it so offensive is they didn't give him a 

21 heavily Anglo suburban Republican district full of 

22 his supporters. They gave him a district that was 

23 controlled by those voters but still contained 

24 hundreds of thousands of Hispanic voters who have 

25 consistently said we don't want this guy representing 

26 us in Congress. I think it's a terrible story. It 

27 should have been struck down by the three-judge 

28 court, which split two to one. And those issues are 

29 now on appeal in the Supreme Court. Conference is 

30 scheduled for two weeks from today and we expect to 

31 see some kind of decision from the U.S. Supreme Court 

32 this term. 

33 MR. HEBERT; Sam covered everything. I 

34 have nothing to add. It's a classic case of 

35 fragmenting Hispanic population. Laredo split 

36 basically down the middle and it's an issue that a 

37 number of groups attacked and it's really up to the 

38 Supreme Court as the last stopping point to rectify 

39 one of the most egregious voting rights violations 

40 affecting millions of minority voters in the state. 

41 MR. HIRSCH: I apologize. Can I say, what 

42 the state then did was they created a new majority 

43 Hispanic district elsewhere that stretches from the 

44 Mexico border on the river 300 miles north to the 

45 Hispanic neighborhoods of Austin and Central Texas. 

46 This district is more than 300 miles long and in 

47 places less than 10 miles wide. They did that 

48 because they thought if they didn't do that, they for 

49 sure would lose under the Voting Rights Act. 

50 Now, if that doesn't violate the Shaw 

51 versus Reno doctrine, I don't know what does. And 

52 that is yet another question pending before the U.S. 

53 Supreme Court right now. 

54 MR. HEBERT: And that district did not 

55 elect a Latino, by the way, when it was up. It 

56 elected an Anglo Democrat, Lloyd Doggett . 

57 MR. MICE; On your question on Louisiana, 
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1 what I can tell you is what I'm hearing or have been 

2 told, that Mayor Nagin is making every effort 

3 conceivable to reach residents/registered voters 

4 throughout the country. I think he said there are 

5 four New Orleans voters in Boise and he would like to 

6 find them so they can vote next year in the February 

7 elections, that he's working with his own city 

8 administrative elections board with the State Board 

9 of Elections, with the existing voter reach-out as 

10 best he can. 

11 And of course if he needs to have any laws 

12 changed, whether he has to go to Baton Rouge for 

13 approval or then to DOJ is another question of the 

14 short time frame, but they're thinking about it. I 

15 think as we've all learned under the circumstances, 

16 that every plan that has been announced can't 

17 actually be implemented. But having said that, and 

18 should there be an election next year for Congress, 

19 which I think itself could be delayed, is a case that 

20 talks about delaying congressional elections. 

21 We have learned in other parts of the 

22 South that incumbency has its assets. Mel Watt, who 

23 was here earlier, Sam Bishop. Members who are 

24 elected and build up some incumbency and have several 

25 years in office often overcome the antagonism to 

26 first get elected and whether or not they still have 

27 a majority or effective minority district, they are 

28 able to win re-election in a differently configured 

29 and populated piece of geography. 

30 So the answer is we don't know yet, but I 

31 think the government from Louisiana will do all it 

32 can at the state and local level. And I've talked to 

33 people in Baton Rouge about this and they can best 

34 hope that what they've announced will work out but we 

35 won't know until next year. 

36 MR. OGLETREE: Thank you. 

37 MR. HEBERT: Professor Ogletree, you are 

38 correct, of course, that there are a number of states 

39 where the same type of a finding that was present in 

40 the state of Virginia versus the United States could 

41 have been and has been in fact demonstrated in other 

42 court cases. 

43 The interesting thing about that insofar 

44 as it relates to the bail-out provisions is that we 

45 all remember what we really thought were the best 

46 test of vote dilution which were the Zimmer factors. 

47 And one of those factors which I always thought was 

48 one of the more appropriate ones was whether or not 

49 the jurisdiction had a history of discrimination that 

50 affected or that was aimed at the right to vote. 

51 And it seems to me that if we consider 

52 ever altering the mathematical formula that exists 

53 under Section 4 of the Voting Rights Act, that 

54 perhaps we ought to look at some of those factors, 

55 including whether the jurisdictions had a history of 

56 discrimination, whether there is racially polarized 

57 voting, whether the minority population continues to 
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1 suffer the effects of socioeconomic disparities and 

2 so on that impact their ability to participate and so 

3 on and so on . 

4 Because I think if you do that, you kind 

5 of meet the City of Boerne test which is that there 

6 has to be, as I said earlier, a congruence of 

7 proportionality between the injury that's to be 

8 prevented and the remedy that is being offered. 

9 MR. OGLETREE: It would be great if, in 

10 the short time that we have, if you could submit some 

11 information, it would be helpful to Professor 

12 Davidson in preparing our report because I think 

13 that's something Congress would love to hear on 

14 Section 4 that could be relevant to the other issues 

15 that we consider as well. 

16 MR. ROGERS: Absolutely. We would 

17 appreciate that very much, sir. We'll move on to 

18 questions from Professor Davidson as well as 

19 Commissioner Narasaki. We will break for lunch in 

20 just a few minutes and so we wanted to make sure that 

21 everybody knew that lunch will be available. We're a 

22 little bit over -- obviously more than a little bit 

23 over in terms of the time but because of several 

24 issues we had to deal with, we'll make sure that 

25 that's squared out this afternoon. So we'll move 

26 forward. Commissioner Davidson? 

27 MR. DAVIDSON: I wanted to express my 

28 frustration, first of all, at having the vast 

29 repository of knowledge that's represented by these 

30 three gentlemen this morning and not having time to 

31 really ask about 20 questions of each one of them, 

32 but I'm simply going to ask one question of all three 

33 of you and it ought to be easy to answer because it's 

34 really a data gathering question. 

35 Mr. Hirsch has suggested that we take a 

36 look at the data that are provided in Section 2 cases 

37 that have been tried around the country to get a 

38 fuller grasp of the extent of vote discrimination in 

39 the country and, as you may know. Professor Katz at 

40 the University of Michigan and her law students are 

41 in the final stages of compiling a database of all 

42 reported Section 2 cases in the country since 1982. 

43 However, as you also know, there are a lot 

44 of these cases that are not reported. And I'm 

45 wondering if you can give me suggestions as to how 

46 one might systematically or even unsystematically 

47 gain access to those unreported cases that we all 

48 know are out there but are difficult to track down. 

49 MR. HEBERT: Well, let me start. I think 

50 I'm responsible for some of those so let me give you 

51 an example. In Alabama in the late 1990s, I was 

52 retained by the Alabama Democratic Conference to 

53 determine whether or not -- which is a black 

54 Democratic organization that's statewide. It has 

55 chapters in every single county in the state of 

56 Alabama. 

57 And they said, you know, we're curious as 
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1 to whether or not the preclearance provisions are 

2 really being followed in each and every jurisdiction. 

3 Would you be willing to do somewhat of a survey in 

4 some of our less active areas as to whether or not 

5 preclearance is being obtained and sought by 

6 jurisdictions. 

7 And so I went in and represented -- I 

8 think we filed 10 Section 5 enforcement lawsuits and 

9 all 10 places we went to, we found a series of voting 

10 changes that had not been submitted for preclearance. 

11 And we filed a lawsuit against each and every one and 

12 they all settled and submitted their voting changes. 

13 Now, as it turned out, none of those 

14 changes ultimately was objected to, although there 

15 were a couple that raised some serious issues. But 

16 what it illustrated to us is that there was a lack of 

17 compliance even with the fairly routine voting 

18 changes that everyone knew should have been submitted 

19 but hadn't been. 

20 Now, I say that. Dr. Davidson, because 

21 what you could do, I think, would be to contact -- 

22 the Voting Rights Bar is not that big but it runs 

23 deep and you could actually, I think through going to 

24 the various groups as well as the Voting Rights Bar 

25 members, actually get us to produce our complaints 

26 and our consent decrees that were actually filed. 

27 And all those 10 or 12 cases that I just 

28 mentioned in Alabama are all reported as far as I 

29 know so that's certainly one method to gather 

30 information on not only Section 5 enforcement cases, 

31 which I also think is pretty relevant to the 

32 extension, but the vote dilution cases. 

33 MR. HIRSCH: Three ideas. One, I agree we 

34 need to reach out not only to national civil rights 

35 groups but to local and state civil rights 

36 organi 2 ations around the country because they are 

37 either involved or at least have knowledge of the 

38 bulk of this. 

39 Two is, I believe when you file a 

40 complaint in federal court, that the standardized 

41 federal civil cover sheet has a checkoff which says 

42 not -- I believe not civil rights but voting rights, 

43 I think there is actually a separate check box for 

44 it. If that is right, then that gets reflected in 

45 the docket sheets submitted to the federal district 

46 courts and you can run computer searches on those, 

47 although they're not free and I don't know if 

48 Professor Katz's group has access to databases but 

49 she might actually and not even realize that. 

50 MR. GREENBAUM: They're all in the 

51 published opinions. 

52 MR. HIRSCH: The question is how to reach 

53 the unpublished ones. And I think that any good law 

54 firm librarian can find cases according to which 

55 category they checked on the civil cover sheet, which 

56 is a standardized form. It doesn't cover state 

57 courts. 
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1 The third thing I would say, and this goes 

2 back to my initial testimony, is you could look up -- 

3 I'll use two examples. You could look up and find a 

4 published decision in Maryland that will tell you 

5 there is not racially polarized voting in Prince 

6 George's County, but the report I just handed you 

7 tells you the opposite and the report of the winning 

8 expert tells you the opposite. 

9 So don't stop at the judicial opinions. 

10 Look at the reports and look at the actual 

11 transcripts of expert testimony because the judges 

12 get one of these cases in a lifetime and they often 

13 get them wrong. Obviously they try to get them 

14 right. VJhereas the experts are repeat players, to 

15 some extent the attorneys are repeat players and if 

16 you look beneath the opinions, you can get different 

17 answers. 

18 You can look at the Texas case and they'll 

19 tell you, well, yeah, there is actually polarized 

20 voting but there is no Voting Rights Act violation 

21 and I just described to Professor Ogletree why I 

22 believe that was wrong in the case of Texas 

23 congressional district 23. So I think that you need 

24 to dig one level deeper, 

25 MR. WICE: I'll add to that. I'll 

26 volunteer the trial analyses done in the unreported 

27 case of Louisiana House of Representatives versus 

28 Ashcroft which is where the House of Representatives, 

29 in 2001, sought preclearance. We were in court two 

30 years. The state lost but the Legislative Black 

31 Caucus who I represented as intervenor as well as the 

32 NAACP Legal Defense Education Fund, retained experts 

33 to produce reports which were quite accurate and 

34 ended up in helping settle the case that we could 

35 offer. 

36 I also suggest that there are many -- 

37 well, there aren't that many but should be reports 

38 done by experts during the Section 5 preclearance 

39 process that I often always will use as an expert for 

40 submitting a plan rather than waiting until the tail 

41 end to have to catch up and fix things later. So 

42 some of those reports might be useful and I would be 

43 glad to help put those together. 

44 MR. DAVIDSON: Thank you. 

45 MR. ROGERS: Commissioner Narasaki? 

46 MS. NARASAKI: Thank you. I have two 

47 questions, one which I suspect will have a short 

48 answer. The first question is, what studies are you 

49 aware of that exist regarding looking at 

50 Asian-Americans and racially polarized voting? A lot 

51 of you have talked about Latinos and 

52 African-Americans but I haven't heard anyone mention 

53 Asian-Americans and I know, Mr. wice, you were 

54 talking about New York City, which has 8 to 9 percent 

55 Asians and finally has an Asian on the city council 

56 and the state legislator. So I'm interested to know 

57 because we've had a hard time finding that kind of 
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data . 

The second is, I was a little alarmed, I 
have to say, by Mr. Wice's suggestion that there be 
some more limited opt -in. review, that maybe things 
that seem less important, like moving polling places, 
might not require preclearance. And it's highlighted 
by my recent experience with Hurricane Katrina and 
the fact that we've had a hard time getting FEMA and 
Red Cross to open stations where there are North 
Vietnamese communities, for example. 

So this notion that it's not a big deal 
where these things are placed I think is of concern 
to us . So I'm wondering if the panel now has any 
reaction to this suggestion and if Mr. Wice wants to 
elucidate a little more on that. 

MR. WICE: Let me answer -- let me address 
both of yours. First the second question. I do 
agree with you about being -- I would be alarmed too 
at a minor change not being precleared in a situation 
with a specific language minority problem. If I was 
too broad, I'll clarify. 

If a jurisdiction, as we discussed on 
bail-out, has a very good record, then maybe not 
every change need be precleared but certainly I have 
had experiences working in New York City with the 
Asian-American community and I've seen ongoing to 
this day violations of rights being disregarded at 
the polling place, people being told -- you know, 
Koreans speaking to Americans being told, that's in 
Chinese, you can read that in totally different 
languages. So I've seen that in Queens County as 
recently as a year or two ago. 

So I was discussing opt-in in the 
instances of where maybe not every change need be 
addressed but changes would be broadcast or posted to 
the civil rights community and others to know that a 
change would take place, if a jurisdiction in a 
problematic area made a change and didn't publicize 
it in advance, I think that would be a problem. I 
share your ongoing concerns and wouldn't want to 
reflect anything differently. 

Again, this is a subject that needs more 
attention and analysis as to how it might work. So 
it's just an idea that one professor has put forward 
but is a good idea to at least look at. But 
certainly I think in the instance of the language 
minority community being disenfranchised, it would 
not apply or at least be an instance where the kind 
of dialogue would need to take place. 

In terms of analyses, I work very closely 
with the American-Asian Legal Defense Fund in New 
York. And Glenn Magpantay has done the best analyses 
recently on the Asian-American vote. And I think to 
wit the New York City council, in Queens County, 
which was not covered, we felt it important to create 
the opportunity for John Liu to be elected to the 
city council. Even though it wasn't a Section 5 
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1 county, it was the politically right thing to do. 

2 And in New York county where you have a 

3 large Asian population, the numbers are there, I 

4 think at some point soon, whether it be for the state 

5 assembly or city council, in lower Manhattan you will 

6 see more of an opportunity to create it. And maybe 

1 the 2010 census will reflect that. 

8 MR. HIRSCH: As to the data question on 

9 Asian voting behavior, it's tricky for two reasons, I 

10 think. One is you need to focus on areas where the 

11 Asian population is large and large relative to the 

12 size of districts. So, for example, even in 

13 California where there is a large Asian population, 

14 because the congressional districts are 6 or 700,000 

15 people, the state legislature is even larger, the 

16 issue of Asian opportunity in congressional and state 

17 senate districts is quite limited because you would 

18 have to have an enormous concentration of Asian 

19 voters to control a district. So therefore you don't 

20 get as much litigation at the congressional or state 

21 legislative level. 

22 A long-winded way of saying I think you 

23 have to look --if you're looking for litigated cases 

24 that lend themselves to expert reports, you would 

25 have to look mainly at county and local elections 

26 that were the subject of Voting Rights Act challenges 

27 under Section 2 and that's going to be a limited 

28 universe. 

29 The other problem is that the 

30 methodologies used in these three reports and other 

31 reports -- they're very different, by the way. For 

32 example, Katz uses a different method than the one 

33 that Engstrom and Lichtman uses. But they all rely 

34 on having some precincts that are overwhelmingly 

35 white and some precincts that are overwhelmingly 

36 Latino or black as the case may be in Maryland or 

37 Texas. 

38 And you would need to have a body of 

39 precincts that are heavily Asian in order to run 

40 these kinds of calculations because you not only 

41 polarize voting to find these sorts of patterns, you 

42 need residential segregation. It's actually a 

43 combination of those two things that allows for 

44 minority voter issues. It's also a combination of 

45 those two things that allows for these political 

46 science methodologies to operate correctly. 

47 If you have a community that has a large 

48 Asian percentage and it's fairly dispersed, you won't 

49 be able to calculate Asian voting. That's a 

50 long-winded way of saying you may need to go away 

51 from these traditional Voting Rights Act 

52 methodologies and more towards public opinion polling 

53 and exit polling, which means you should reach out to 

54 pollsters who actually have a lot of data on Asian 

55 voting behavior but it's mostly confidential and you 

56 have to get their clients, political candidates and 

57 political parties, to listen to you. That's tricky. 
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MR. NICE: And one thing. Also in Queens 
County, Jimmy Meng, an Asian-American candidate, did 
win a state assembly district by ousting an Anglo 
incumbent last year. And I don't believe that was a 
majority Asian-American district but the opportunity 
was there. So now in New York you have two 
Asian-American elected officials. 

MR. HEBERT: I would just add to what Sam 
said. There are some local jurisdictions where there 
is a sizable enough Asian-American community where -- 
and Houston, Texas is a good exait^le. I represent 
the City of Pasadena, Texas, right on the edge of 
Houston. There is a sizable Asian-American community 
there to the point where if you were doing extreme 
case analysis or homogeneous placing, you could 
actually at least see their voting behavior vis-a-vis 
other groups . 

And oftentimes as part of a Section 5 
submission -- I know I represented the City of New 
York's charter review cotratiission. We were 
considering some nonpartisan election changes and we 
did some analysis there and you might find them in 
those files. But I'm not really aware of -- because 
of the problems that Sam identified -- any real 
systematic review. 

On the issue of the opt-in provision, I 
wasn't really tracking a lot of what Jeff was saying 
about his definition of an opt-in provision. I have 
read Professor Gergen's that he referenced. The one 
thing I'm not enamored with as far as opt-in 
provisions are concerned is I think it has a tendency 
to take Section 5 and flip it on its head because it 
puts the burden on the minority, sort of seems to opt 
the jurisdiction in, when right now the burden is on 
the perpetrator of discrimination in the past, which 
is where I think it should be. 

MR. WICE: I just read a piece recently so 
that's why I'm saying it's one idea that I think 
should be discussed. I'm not endorsing it but I 
think it's an idea that's worth looking at. 

MS. NARASAKI: The concern I have is I 
work -- as you know, the Asian-American community is 
largely an immigrant one and a third or more of the 
voters now, the new voters, are actually recently 
naturalized citizens and their ability to pay 
attention to a notice that something is going to be 
happening and then be able to react to that is I 
think unrealistic. So I'm very concerned about 
putting --as Gerry said, shifting the burden onto 
the community. 

MR. WICE: Right. In the Northeast, I 
think it's Glenn Magpantay and Margaret Fung. 

MS. NARASAKI: Yes, but unfortunately, the 
most fastest growing Asian-American populations are 
in places like Atlanta, Houston and Nevada where we 
don't have that kind of infrastructure. 

MR. ROGERS: Thank you very much. I was 
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1 tempted to ask you questions but we're not going to 

2 do that, but I want to at least pose a thought. My 

3 hope is that you all will be able to join us for 

4 lunch as it's going to take place. Everybody is 

5 certainly invited to lunch. Lunch will be provided 

6 right next door. But there are two thoughts I wanted 

7 to have you think about in advance of us going to 

8 lunch that I wanted to ask you about. 

9 First of all, I wanted to go back, to some 

10 extent, to your analysis related to Texas, Bonilla's 

11 district. I have some thoughts there in particular 

12 about -- or at least your testimony as it relates to 

13 performance patterns or vote patterns by ethnic 

14 groups, white folks or Hispanics in terms of that 

15 district, thoughts about racial polarized voting as 

16 you characterize it and otherwise. 

17 And I also want to make sure also that I 

18 talk to all three of you all to some extent about 

19 this notion of retrogression or what happens in a 

20 world to the extent that the provisions of this Act, 

21 Section 5, for example, to the extent that it is not 

22 reauthorized, what would happen in that world. 

23 And in particular, it might be very 

24 interesting to speak with you, Mr. Hebert, about your 

25 experience with jurisdictions where you've sought 

26 bail-out and been successful on bail-out and ideas or 

27 notions perhaps of what might happen over the long 

28 run. So we'll deal with that over lunch. Everybody, 

29 let's take a break. Thank you kindly. We'll come 

30 back at just after 1:30. 

31 (Whereupon, at 1:05 p.ro., the hearing in 

32 the above- entitled matter was recessed, to reconvene 

33 at 1:30 p.m., this same day.) 

34 

35 AFTERNOON SESSION 

36 (1:45 p.m.) 

37 MR. ROGERS: I would like to welcome 

38 everybody back to our second panel here at the 

39 National Commission on the Voting Rights Act in our 

40 ninth regional hearing. We're delighted to have 

41 members of our second panel to be here with us this 

42 morning. Thank you all this afternoon. I keep 

43 saying morning. It actually is morning in my time of 

44 the world. Colorado is two hours behind you here, as 

45 you know. But in any event, we'll make sure we 

46 begin. 

47 We're delighted to have with us Rick 

48 Valelly who is here with us now. Rick, you've had to 

49 correct people your whole life. I know you have. 

50 MR. VALELLY: I'm used to this now. 

51 MR. ROGERS: I'll try to get it right. 

52 We're delighted to have with us Mark Posner. We're 

53 also pleased to have Robert Kengle, Kent Willis and 

54 Margaret Jurgensen with us today. Brief 

55 introductions if I may. 

56 The one thing that we did not have an 

57 opportunity to do during the course of the last 
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hearing because of time constraints was we didn't 
have open remarks by commissioners who were all 
present with us here today. 

And at the very least, what I wanted to do 
was to give each one of our conimissioners a quick 
minute or so to perhaps introduce themselves in their 
own words or any comments or thoughts they might have 
which were supposed to be open remarks to this 
hearing but we'll do this now in the midway portion 
of this proceeding. And I will start with you, 
Professor Ogletree. Do you have any brief remarks or 
rolling remarks that you want to share with us this 
morning? 

MR. OGLETREE; Well, thank you, 
Commissioner Rogers. I want to thank you for the 
very effective monitoring and managing of this 
hearing. You did a great job of giving everyone a 
chance to be heard and yet making sure we get many 
voices in within our allotted time. I'm delighted to 
be here with the Commission. This work is, in my 
view, the most important work that one can imagine in 
terms of voting rights. 

The 1965 Voting Rights Act was the most 
significant piece of legislation in the 20th Century 
and, in my view, achieving reauthorization is the 
most important challenge of the 2l3t Century. As 
much as we can applaud what happened 40 years ago as 
a major step forward in equalizing justice for all of 
our citizens, we now see various issues, national, 
local and regional that imdermine the right of every 
citizen to vote. 

The work that we're doing here allows us 
to collect a large amoiuit of information that we 
think can help the Congress think constructively and 
thoroughly about it and there will be a substantial 
legislative record. There will be a sense of some 
data being presented. And as you look at Supreme 
Court precedents, it's clear that the Supreme Court 
looks favorably upon efforts like this to make sure 
things have been discussed, debated and resolved. 

So I look forward to hearing the 
testimony. I look forward to helping us ensure that 
every voter in this country, without regard to race 
or class or religion or region, will be able to have 
the benefits of having their votes count, having 
their votes counted and having their voices heard. 

And I appreciate all that you are going to do to help 
us to make sure that that happens. Thank you. 

MR. ROGERS: Thank you. Commissioner 

Narasaki? 

MS. NARASAKI: Good afternoon. I would 
like to thank the Commission and the Lawyers' 
Committee for inviting me today to serve as a guest 
commissioner. I'm honored to be on the Lawyers' 
Committee board and I think this work that these 
hearings are doing is very critical to document the 
landscape of voting rights and the current malady of 
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1 discrimination facing so many of our communities. 

2 As you heard, I'm president and executive 

3 director of the Asian-American Justice Center which 

4 is based in D.C. We have three affiliates in 

5 Chicago, Los Angeles and San Francisco as well as 

6 over 100 community based organizations for our local 

7 partners in 24 states, many of whom have been very 

8 engaged in the issue of protecting the voting rights 

9 of the Asian-American community and have witnessed 

10 firsthand the importance of the Voting Rights Act 

11 provisions and how they affect our ability to vote as 

12 a community. 

13 And while California and New York and 

14 Hawaii account for over half of the Asian-American 

15 population, the fastest growing regions are places 

IS like Nevada, Florida and North Carolina. In this 

17 region, the D . C . /Maryland/Virginia region, metro 

18 region, has the fifth largest metropolitan 

19 concentration of Asian-Aroericans , yet only two of the 

20 141 of Maryland state delegates are Asian and there 

21 are no Asian-Americans in the Virginia state house, 

22 although we do share Bobby Scott with the 

23 African-American community. 

24 Section 5 of the Voting Rights Act has 

25 been particularly important to the Asian-American 

26 community because New York is covered and the 

27 expansion of the Asian-American comraxmity in Texas 

28 and places in the South has meant that it's 

29 increasingly relevant and I just want to give one 

30 example. 

31 In Bayou LaBatre, Alabama, which is a 

32 fishing village, about one third of the 3,000 

33 residents are Vietnamese fishermen and their 

34 families, many of them who went there right after the 

35 Vietnam war. During the 2000 elections, an 

36 Asian-American candidate ran for city council and 

37 during the primary, supporters of the white incumbent 

38 city council challenged the eligibility of every 

39 single Asian-American voter, clearly without any 

40 individualized basis. 

41 The Department of Justice investigated and 

42 resulted in sending monitors down for the general 

43 election and I'm happy to say Alabama had its first 

44 Asian-American elected official after that election. 

45 And the importance of that in the wake of Hurricane 

46 Katrina and what it's done to Bayou LaBatre has shown 

47 the need to hear voices in the rebuilding and 

48 recovery. 

49 I just want to point out one other case, 

50 which is Harris County, Texas, which is where Houston 

51 is. We worked with the Justice Department and the 

52 local Asian-American Center for Justice because that 

53 county was newly covered for Section 203, which is 

54 another key provision to the Asian-American 

55 community. After we finally got better enforcement 

56 and compliance of that law, the turnout among 

57 Vietnamese-American eligible voters doubled and, as a 
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1 result, in November 2004, the first 

2 Vietnamese -American won state legislative seat in 

3 Texas beating an incumbent by 16 votes. So we very 

4 much applaud this Commission and look forward to 

5 hearing the rest of the panel. Thank you. 

6 MR. ROGERS; Thank you kindly, 

7 Commissioner Narasaki. Commissioner Davidson? 

8 MR. DAVIDSON: I have attended all but one 

9 of the nine hearings, including this one, which has 

10 been held so far since March and have listened to 

11 people from around the country talk about problems 

12 that they have encountered with voting rights, 

13 listened to experts, listened to lawyers and some of 

14 the most eloquent and moving testimony that I've 

15 heard has come from the public, just ordinary folks 

16 who have come in to express their views on the need 

17 for continued monitoring of their voting rights. 

18 I've learned a lot already today. I look forward to 

19 hearing the testimony of the remaining panelists, 

20 I'm honored to be a member of this Commission and I 

21 welcome you. 

22 MR. ROGERS: Thank you, Commissioner 

23 Davidson. I would like to now introduce members of 

24 the panel who are present with us here today. I 

25 forgot, you all know Jon. Jon Greenbaum serves as 

26 executive director of the Voting Rights Project at 

27 the Lawyers' Committee for Civil Rights Under Law. 

28 Everybody knows Jon. Everybody knows you here. You 

29 all know Johnny. He's whispering in my ear. 

30 Rick Valelly, a recognized expert of the 

31 Voting Rights Act, is currently a professor of 

32 political science at Swarthmore College in 

33 Swarthmore, Pennsylvania. Professor Valelly is 

34 author of The Two Reconstructions: The Struggle for 

35 Black Enfranchisement and Radicalism in the States 

36 (The American Political Economy and the Minnesota 

37 Farmer-Labor Party) . The Two Reconstructions won the 

38 2005 Ralph J. Bunche prize of the American Political 

39 Science Association which honors excellence in 

40 scholarship on racial, ethnic and cultural hurdles. 

41 We're delighted to have you with us today, Rick. 

42 Mark Posner. Mark is currently the 

43 adjunct professor of the Washington College of Law at 

44 American University and University of Maryland Law 

45 School where he teaches election law and legal 

46 writing. He has also worked as an independent 

47 consultant for the U.S. Commission on Civil Rights. 

48 Mr. Posner has worked -- is a graduate of the 

49 University of California at Santa Cruz and the Bolt 

50 School of Law at the University of California, 

51 Berkeley. We're again very delighted to have you 

52 here. 

53 MS. POSNER: Thank you very much. 

54 MR. ROGERS: Robert Kengle served with the 

55 Voting Section of the Department of Justice after 

56 joining the civil rights division in 1984 as an 

57 honorable graduate of the Antioch School of Law. A 
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1 trial attorney, he litigated minority vote dilution 

2 claims under Section 2 of the Voting Rights Act, 

3 enforcement and preclearance actions under Section 5 

4 of the Voting Rights Act and constitutional claims of 

5 unconstitutional racial gerrymandering. We're very 

6 delighted to have you here with us today and thank 

7 you for being with us. 

8 Kent Williams. Kent serves in particular 

9 as the executive director of the Civil Liberties 

10 Union of Virginia. And again, we're very delighted 

11 to have you here with us today. 

12 Margaret Jurgensen, Margaret has served 

13 as the elections director of the Montgomery County 

14 Board of Elections since August 2001, Ms. Jurgensen 

15 has a master's degree in public administration from 

16 the University of Nebraska at Omaha. That's my part 

17 of the world. I'm born in Nebraska, of all places. 

18 And a bachelor's degree. I'm into that, as an aside. 

19 In our state, if I told folks I was from 

20 Omaha, I would have never been elected as lieutenant 

21 governor. But in any event, I'm delighted that 

22 you're here with us. You have a bachelor's degree in 

23 journalism from the University of Nebraska at 

24 Lincoln. So thank you kindly for being here with us 

25 today. 

26 Margaret, we are going with your testimony 

27 first. I understand that there are time 

28 considerations that are important. Thank you for 

29 being with us. 

30 MS. JURGENSEN: Good afternoon. For Che 

31 record, my name is Margaret Jurgensen. I'm the 

32 election director for Montgomery County, Maryland 

33 Board of Elections. We conducted an election in 

34 November of 2004 in which 518,000 registered voters 

35 participated. This included a dramatic increase in 

36 the number of registered voters and the introduction 

37 of couch screen voting systems, the Department of 

38 Justice voting rights under the Section 203 for Che 

39 bilingual voting as well as the Help America Vote 

40 mandates or provisional voting. 

41 The multicultural voter empowerment 

42 community engaged over 100 community representatives 

43 and volunteers as election information guides and we 

44 designed the election judge training module to 

45 incorporate the legal and technical voting system 

46 requirements and this program was unique as well as 

47 successful. Our election judge training was 

48 redesigned and delivered by experienced election 

49 judge trainers. This program included hands-on 

50 experience, take-home videos, a quick reference guide 

51 and open the door refresher. 

52 Election judges, experienced and first 

53 timers gained from this multifaceted information 

54 delivery system. In the process of recruiting 

55 approximately the needed 3,200 election judges 

56 necessary to conduct the election on November of 

57 2004, our goal was to make certain that we had at 
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1 least one individual that spoke Spanish in every 

2 precinct. 

3 We achieved that goal in all instances and 

4 it was the decision of our multicultural voter 

5 empowerment committee to also reach out to other 

6 members of our community that spoke other languages. 

7 And we ultimately represented 17 different languages 

8 in our county that were placed at the polling place. 

9 Additionally, our election judges were 

10 informed that if, for some reason, they were to have 

11 a difficulty working with an individual with a second 

12 language that was -- English was the second language, 

13 they were informed to call the Board of Elections and 

14 we would have language banks standing by to be able 

15 to assist them. 

16 The challenge for -- the biggest challenge 

17 for the Board of Elections, besides the language 

18 requirements, we were having to implement technology 

19 on a level that we had never seen before. And this 

20 forced the Board of Elections to examine the entire 

21 system and, in that process, we brought in our 

22 members of our committee to help us devise the best 

23 means to inform the voters of the voting system and 

24 the voting procedures. 

25 This challenge required us to look at 

26 every aspect of our functions, beginning with the 

27 process of the actual voter registration form to the 

28 way we notified voters in what language, what the 

29 expectations of a potential voter are when they come 

30 into the polling place, the sample ballot that we 

31 have traditionally sent to the voters. In our 

32 discussions with our committee members, they brought 

33 to us a lot of disinformation or information that 

34 quite honestly I put in the same category as urban 

3 5 myths . 

36 One of the things that probably, as an 

37 election director who has served for 16 years, I was 

38 informed by members of my committee that, well, of 

39 course you don't count absentee ballots if the 

40 election is a clear-cut winner on election day and we 

41 said, no, that's not the case. It's very important 

42 for you to understand that you have the right to vote 

43 absentee, you have to meet certain legal 

44 qualifications and after -- according to the laws of 

45 Maryland, whether John Smith wins 99 percent of the 

46 way, we will count every ballot. 

47 And also it was really critical for our 

48 committee as well as our board to educate individuals 

49 on the new procedure of provisional voting and that 

50 every person, even if their name didn’t appear, they 

51 weren't a resident of Montgomery County, was afforded 

52 the opportunity to vote a provisional ballot in the 

53 State of Maryland. 

54 The cost of implementing this program and 

55 obviously, on the local level where -- that is where 

56 the service is delivered and we, by many standards, 

57 we have a small budget. It's approximately $2 
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1 million. And what we did was convinced -- and this 

2 was a county effort. So we went to our county and 

3 said -- we went to the coxmty council and stated, in 

4 order for our office to succeed in inclement ing the 

5 requirements of Section 203 of the Voting Rights Act, 

6 we need to be able to have one individual help us 

7 look at this. So we hired one individual and then we 

8 provided the committee a budget as to what they could 

9 spend to help them spread the word. So these monies 

10 included salary, overtime, voting units and cell 

11 phone costs and things like that. 

12 And then, again, you have to keep in mind 

13 that besides meeting the requirements of the Voting 

14 Rights Act, we were also looking at this huge shift 

15 in the technology. We went from the old data mode 

16 punch cards to this touch screen voting system. So 

17 we looked at the entire process and said, we need to 

18 examine the way everything is delivered. 

19 And so this meant that election judge 

20 training, which had been a simple one and a half, 

21 two-hour program, now needed to be ramped up to four 

22 to five hours' worth of training, making certain chat 

23 besides the technology requirements, the importance 

24 of integrating the requirements of sensitivity, the 

25 importance to lay out a polling place so that the 

26 signage -- I mean, these things -- in terms of my 

27 colleagues who are sitting here on the panel, they're 

28 way up here. These gentlemen probably are very, very 

29 well-meaning. 

30 But I'm kind of on the street level. I 

31 have to make sure that the men and women that are 

32 serving in Che polling place treat every individual 

33 walking through that schoolhouse door or going 

34 through that recreation center the same equal 

35 opportunity that every other voter should have across 

36 the country. And that means making sure that there 

37 is equal access, that the signage is very clear, that 

38 they feel comfortable asking the questions and we 

39 have those languages available. 

40 Montgomery County was identified by the 

41 National Association of County Officials for their 

42 multicultural voter empowerment committee in 2005 and 

43 every dime we spent was well worth it and I think 

44 it's an effort that we need to continue reaching out 

45 Coward. Thank you. 

46 MR. ROGERS: Thank you, Ms. Jurgensen. Do 

47 the commissioners have any questions for Ms. 

48 Jurgensen? Because she needs to leave. 

49 MS. NARASAKI; I really want to commend 

50 Montgomery County for going beyond the requirements 

51 of Section 203 which only mandates, I believe, 

52 Spanish for Maryland, and for doing the other 

53 languages. I'm wondering how much it cost to do that 

54 and whether the touch screen technology has helped in 

55 that regard. 

56 MS. JURGENSEN: I think that the touch 

57 screen technology definitely helps on Che election 
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1 day level in improving everyone's opportunity to 

2 vote. We currently have two languages on that 

3 particular ballot station. I know that it can go up 

4 to seven, I believe is what our manufacturer can do. 

5 And I think that anything that enhances the 

6 opportunity to execute your vote in privacy, whatever 

7 language you want. 

8 And one of the things I would ask in your 

9 making your recommendations is I have been approached 

10 on several different instances by the media and 

11 elected officials and they say, well, can't you tell 

12 us how many people are actually voting on those 

13 languages? And I don't think that that's a good 

14 idea. I think that that would have a chilling effect 

15 because let's say you're one of 200 and you're the 

16 only person that selects one language. I don't want 

17 any opportunity for anyone to be able to go back and 

18 check whether that individual vote could be 

19 identified by a person. 

20 MS NARASAKI: And the cost? 

21 MS. JURGENSEN; Well, the cost of the 

22 entire technology, I can get that for you. 

23 MS. NARASAKI; Thank you. 

24 MR. ROGERS: Commissioner Davidson? 

25 MR. DAVIDSON: You mentioned, I believe, 

26 that the multicultural empowerment committee reached 

27 out to 17 different language groups? 

28 MS. JURGENSEN: Yes. 

29 MR. DAVIDSON: Did those language groups 

30 have their own -- I mean, ballots in their own 

31 languages? 

32 MS. JURGENSEN: No. The only languages 

33 that are on the ballots currently are English and 

34 Spanish and then we also have written instructions in 

35 Vietnamese, Korean and Mandarin Chinese. 

36 MR. DAVIDSON: So what was the nature of 

37 the help that was given to the other languages? 

38 MS. JURGENSEN: We had election judges 

39 that were bilingual in, say, English and Russian or 

40 Chinese and English, Vietnamese and English, and then 

41 if you did have an individual, let's say, show up at 

42 a polling place that their primary language was 

43 Vietnamese, then they could call into the Board of 

44 Elections on a special phone line and we would have 

45 an individual affiliated with the language bank there 

46 to talk to the voter and talk to the chief judge. 

47 MR. DAVIDSON: Thank you. 

48 MR. ROGERS: Margaret, I have a question 

49 for you. I'm curious about this. Let me assume, for 

50 example, that 203 does not exist. If you assume that 

51 Section 203 is gone, that it's not reauthorized, what 

52 happens under those circumstances with voters as you 

53 described at the base level where folks are going and 

54 do vote? What happens? 

55 MS. JURGENSEN: Well, one advantage for 

56 myself would be that -- I mean, I've already invested 

57 the money into all the translation services so I 
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1 would continue to do it. But I will tell you that 

2 when I was the election commissioner in Omaha, 

2 Nebraska, and that was back in the '80s, early '90s, 

4 and one of the very first things that I tried to do 

5 and was very simple was to create a sample ballot in 

6 both English and Spanish. 

7 I was really met with a lot of resistance. 

8 That was considered not a good investment of the 

9 public money and all of the things that come with 

10 that. And so I think it would be harder on the local 

11 level to convince the public policy makers, your 

12 county commissioners, your town councils that that is 

13 an important investment of public dollars. 

14 MR. ROGERS: Some minority, for example, 

15 by asking you to take a look at the numbers, that if 

16 you have a circumstance in which only one out of, 

17 let's say, 500 voters needs the language assistance 

18 that you're talking about, or maybe that's why 

19 they're asking you for those numbers in the first 

20 place, that you really don't need to have essentially 

21 taxpayer dollars being spent in that regard to aid 

22 one out of 500 people. Your response to that would 

2'.; be what? 

24 MS. JURGBNSEN: Well, it's my 

25 understanding that according to the Census Bureau 

26 that the reason Montgomery County moved into that 

27 particular category is that we had individuals that 

28 were not -- the literacy in English was so low that 

29 it was better to have the ballot available in 

30 Spanish. So again, while it is important to vote, to 

31 be able to understand what you're voting for is just 

32 as important. 

33 MS. NARASAKI : To be covered, you have to 

34 have 10,000. 

35 MR. ROGERS: Exactly. Well, thank you 

36 very much. We appreciate you being with us today and 

37 I understand that you may need to leave. Thank you 

38 kindly. 

39 We'll move forward, if we can. Rick 

40 Valelly. I'll get it right. You just have to 

41 forgive me on it, please. 

42 MR. VALELLY; Absolutely. For the record, 

43 I'm Rick Valelly, professor of political science at 

44 Swarthmore College and I have a last name that is 

45 hard to pronounce. 

46 I'm here because I'm one of three 

47 coauthors on an article which has not yet appeared 

48 but we hope it will appear in either a law review or 

49 in some kind of journal that lawyers read and we also 

50 have some expectation of publication with a volume 

51 that's coming out of the Russell Sage Foundation. 

52 Some years ago, I was at a panel of the 

53 American Political Science Association and one of the 

54 panelists leaned into the microphone when it was his 

55 turn to speak and said in a very low voice, "I'm here 

56 because I have some very in^ortant discoveries to 

57 share with you." 
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1 This was obviously a facetious way of 

2 introducing what I think is worthwhile about this 

3 article. The article involved reading and 

4 systematically quoting over a thousand objection 

5 letters that the Department of Justice issues to 

6 covered jurisdictions under Section 5 of the Voting 

7 Rights Act. And as you know, Section 5 of the Voting 

8 Rights Act is one of the sections which is a 

9 temporary section and is up for reauthorization. 

10 And the purpose of the investigation that 

11 the three of us did in looking at these objection 

12 letters was to get a sense of the structure and 

13 evolution of Section 5 enforcement, looking at the 

14 information contained in the objection letters. And 

15 the objection letters are pxiblic so our findings can 

16 be replicated by anyone who cares to look at the 

17 letters. And these letters spanned a period of three 

18 and a half decades from the 1970s to 2004. And to 

19 repeat, it's a sample of over a thousand letters. 

20 And when we finished the work, we were 

21 struck by -- because we did the work both before and 

22 after the Supreme Court's decision in Bossier 2, the 

23 second Bossier Parish case. As you know, the 

24 section -- meaning of the purpose prong of Section 5 

25 changed as a result of the 5/4 decision of the 

26 Supreme Court in that particular case. 

27 The opinion of the Court written by 

28 Justice Scalia holds that the purpose prong of 

29 Section 5 does not in fact have any constitutional 

30 meaning so that if there is any evidence of 

31 discriminatory purpose in the record, the Department 

32 must nonetheless preclear the proposed change. 

33 If there is no intent to retrogress, so, 

34 that is to say, the record might show that local 

35 elections officials have an intent to limit or 

36 contain the influence of minority voters on public 

37 policy and on the election of officials or on access 

38 of ballots and to the polling place. But if the 

39 change is not retrogressive, that is to say, does not 

40 make their position worse off than it was before, 

41 that is to say, there is no change in the status quo 

42 and a roll-back, if you will, the Department of 

43 Justice is required, despite the evidence of 

44 discriminatory purpose, to preclear that proposed 

45 change. 

46 And that is, according to the opinion of 

47 the Court, to adjust the meaning of the effect prong 

48 and the purpose prong so that they're both about 

49 retrogression. And our findings from our data had a 

50 very clear implication when we took a look at 

51 Bossier. And what we found was that up until the 

52 holding in Bossier, there was a great deal of 

53 objection activity from the Department of Justice 

54 under Section 5 preclearance that objected on the 

55 basis of evidence of discriminatory purpose. 

56 And after Bossier 2, the number of 

57 objections which are issued under the new doctrine 
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1 that you can only object to retrogressive intent 

2 dropped to some 25 objections relative to -- and if 

3 you compare that four-year period to a four-year 

4 period from the 1990s, there were 250 objection 

5 letters on the basis of intent under the prior 

6 standard. So this is a huge shift. It's sort of 

7 like dropping off a cliff. 

8 Now, actually, things change all the time 

9 and perhaps there are other explanations other than 

10 the other factual explanation which seems to be 

11 coming at us from the data, namely, that because 

12 there was a new standard, there was a narrowing, 

13 therefore, of Section 5 clearance. It could be that 

14 there were other reasons for why there wasn't 

15 evidence of discriminatory intent to retrogress. But 

16 because the Department is barred from considering 

17 anything except retrogressive intent and 

18 retrogressive effect, essentially the number of 

19 objection letters really shrank from a modest-sized 

20 stream to a trickle. 

21 And we think that that has very important 

22 implications for the reauthorization of the Voting 

23 Rights Act. We think that Section 5 not only needs 

24 to be reauthorized, and I'm just going to give a 

25 sense of the deterrent effect of Section 5 in just a 

26 second in the sense of c[ualitative evidence, but we 

27 also think that Section 5 not only needs to be 

28 reauthorized but, when it's reauthorized, it needs to 

29 address this problem that Bossier 2 creates. 

30 Bossier 2 narrows what can be done with 

31 Section 5 to a point that -- one wouldn't go as far 

32 as to say it eviscerates Section 5, but it actually 

33 weakens Section 5 and so the language of Section 5 

34 has to also be amended in order to cope with and 

35 correct the finding in Bossier 2. 

36 Just to give a sense of what Section 5 

37 does, and this is familiar to all of you but it's 

38 often incredibly helpful to realize. I particularly 

39 have objection letter evidence that comes from the 

40 1990s. So this is recent evidence. There is a 

41 ballot access case that comes from Georgia in 1995. 

42 A Georgia county tried to switch from a polling place 

43 in an urban black neighborhood with sidewalks, 

44 crosswalks, street lights and a speed limit of 35 

45 miles per hour to land outside the city limits in a 

46 predominantly white neighborhood on a blind curve on 

47 a highway with a speed limit of 55 miles per hour and 

48 the Department saw this as retrogressive. 

49 The black community had no opportunity for 

50 input, moreover, and the county provided no nonracial 

51 explanation for the change, leading the attorney 

52 general to object on purpose grounds as well. 

53 My point here is -- I'm disconnecting my 

54 first point with my larger point here which is 

55 important to Section 5. Here is an example from 1995 

56 of an apparently minor but subsequently enormously 

57 important change in ballot access. Section 5 allows 
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1 the United States to object to a change of this sort 

2 and is, therefore, a deterrent. 

3 So not only has Section 5 been weakened 

4 but it also -- that needs to be addressed. But here 

5 is a clear example of the kind of thing Section 5 can 

6 prevent and deter. Take Section 5 away and these 

7 kinds of things -- I mean, obviously I can't predict 

8 that this will happen but this is evidence from 1995. 

9 To give another exan^le, there is an 

10 annexation case from Lamesa, Texas in the late 1990s. 

11 The city of Lamesa, Texas where Hispanics and blacks 

12 together form 51 percent of the population, Lamesa 

13 de-annexed an area only a year after initially 

14 bringing it into the city. So again, this is 

15 evidence of a discriminatory purpose. 

16 White residents of a particular election 

17 district with new areas where a low and moderate 

18 income housing development was to be placed mounted a 

19 major effort to block the arrival of, quote, 

20 undesirables, quote, HUD people and, quote, Section 8 

21 people who would allegedly bring, quote, criminal 

22 activity to the neighborhood. The city bowed to this 

23 pressure and de-annexed the development one year 

24 later. The Department objected on purpose grounds. 

25 So just two examples from two different 

26 places just to underscore the absolutely fundamental 

27 point that Section 5 is an extraordinary deterrent 

28 and these are examples of behavior from -- official 

29 behavior from the 1990s. 

30 The second point, which I led with, is 

31 that Bossier 2 weakens Section 5 and it essentially 

32 says the Department can only object to a tiny sliver 

33 of official behavior that has a discriminatory 

34 purpose, that is to say, behavior that is 

35 retrogressive. And not only does Section 5 need to 

36 be reauthorized, it needs to be strengthened. Thank 

3 7 you . 

38 MR. ROGERS; Thank you, kindly. We 

39 appreciate it. We'll come back with some questions 

40 in a moment. Mr. Posner? 

41 MS. POSNER: Thank you, Mr. Chairman. Let 

42 me just add, in terms of my background, that after I 

43 left California and graduated from various University 

44 of California institutions, I then joined the Voting 

45 Section of the civil rights division, like 

46 Mr. Kengle, and I was a member of the Voting Section 

47 from the day after President Reagan was elected in 

48 1980, or actually the day before, until 1995. 

49 And for many of those years, particularly 

50 from the mid- '80s until I left in 1995, I was the 

51 supervisor handling Section 5 submissions, for 

52 example, from '92 to '95, I had the title of Special 

53 Section 5 Counsel . So I was involved in the 

54 interposing probably of scores of Section 5 

55 objections and really God knows how many 

56 preclearances that went through my desk. 

57 Also, before I left California, I'll also 
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1 mention that I share something with one of your 

2 panelists having clerked for the Honorable Harry 

3 Pregerson, who was then a district court judge in Los 

4 Angeles . 

5 So turning now to nry testimony, which I'm 

6 very honored to provide to this Commission, sort of 

7 taking off from where Professor Valelly was 

8 discussing, two themes I believe stand out above all 

9 others as this Commission and members of Congress 

10 examine how Section 5 of the Voting Rights Act has 

11 been enforced since its most recent authorization in 

12 1982 . 

13 First, as Professor Valelly described, 

14 prior to the Supreme Court's January 2000 decision in 

15 the Bossier Parish case, discriminatory purpose 

16 increasingly has become the principal basis on which 

17 the Justice Department was basing its Section 5 

18 objections. And this in turn was mostly a function 

19 of the Department's redistricting objections. 

20 According to the analysis that Professor 

21 Valelly prepared with his coauthors, about three 

22 quarters of all Section 5 objections in the 1990s 

23 were based by the Department in whole or in part on 

24 the finding of discriminatory purpose where the 

25 voting change was not retrogressive. Furthermore, 

26 among those purpose objections, about three quarters 

27 were to districting claims. So these redistricting 

28 purpose objections played a central and substantial 

29 role in the Justice Department's enforcement of the 

30 preclearance requirement in the 1990s. 

31 Second, a majority of the Supreme Court in 

32 recent years has been highly distrustful of the 

33 manner in which the Justice Department applied the 

34 Section 5 purpose test to redistrictings and it's 

35 been hostile to the purpose test itself. In 1995 in 

36 the Miller versus Johnson decision, the Supreme Court 

37 blasted the Department's conduct, concluding that the 

38 Department was using the purpose test as a cover for 

39 the implementation of a near unconstitutional policy 

40 of maximization. 

41 Then in the Bossier Parish 2 decision, the 

42 Court essentially read the purpose test entirely out 

43 of the statute by keeping the purpose inquiry within 

44 the narrow confines of the retrogression analysis. 

45 Thus, the discriminatory purpose under Section 5 is 

46 no longer coextensive with discriminatory purpose 

47 under the 14th and 15th Amendments. 

48 Putting these two things together or, more 

49 accurately, subtracting the second from the first, 

50 the Justice Department and the District Court for the 

51 District of Columbia had been left uncomfortably 

52 close to zero. The authority of the Department and 

53 the District Court under Section 5 to bar the 

54 implementation of discriminatory changes is now 

55 highly circumscribed. 

56 The bottom line question posed by this 

57 history is whether Congress should legislatively 
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reverse the Bossier Parish 2 decision as part of an 
extension of Section 5. This question in turn 
presents two critical subsidiary questions. Did the 
Justice Department in fact overstep and misuse its 
authority in the 1990s when it interposed numerous 
purpose objections to redistricting plans? And was 
the Supreme Court correct in the Bossier Parish 2 
decision that Congress meant for the Section 5 
purpose test to be limited to the issue of 
retrogressive purpose? 

In my testimony today, I will focus on the 
former question. However, I know that I also 
strongly am of the view that the Bossier Parish 2 
majority misstated what Congress intended the purpose 
test to mean. The plain meaning of the word purpose 
encompasses any and all discriminatory purposes, not 
merely a purpose-caused retrogression. 

Moreover, it is implausible, if not 
unbelievable, that Congress in 1965 meant to adopt 
such a small definition of purpose when, as the 
Supreme Court noted in 1966, Congress had adopted 
Section 5 to respond to exceptional circumstances by 
acting in a decisive manner to an \incommon exercise 
of congressional power. 

The question of whether, in the recent 
past, the Justice Department followed a 
constitutionally suspect or prohibited path is 
directly relevant to the legislative reversal issue 
because when we now look to the future, it presents 
the question whether the Department may be trusted to 
properly apply the purpose test if the pre-Bossier 2 
law is reinstated. In other words, if the Department 
badly handled this authority in the past, one could 
ask whether it is appropriate to again give the 
Department that authority in the future. 

In examining the Justice Department's 
application of the Section 5 purpose test in the 
1990s, it is important at the outset to place the 
1990s objections in context in terms of how and when 
did the Department develop its purpose analysis . As 
a threshold matter, by the 1990s, the courts clearly 
had held that the Department had the authority to 
pose objections to nonretrogressive voting changes 
based upon discriminatory purpose. 

The Supreme Court had so held in the City 
of Richmond case, the District Court for the District 
of Columbia underscored this in the Section 5 
decision in Busbee and the Supreme Court again so 
held in the City of Pleasant Grove. The Department 
began to interpose a significant number of purpose 
objections to nonretrogressive changes in the 1980s 
under the leadership of then assistant attorney 
general William Bradford Reynolds. 

These objections first took full flower in 
the Department's reviews of post-1980 redistrictings 
by Mississippi counties. During Mr. Reynolds' 
tenure, the Department imposed about 25 objections to 
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1 such plans based upon purpose. Thereafter, 

r Mr. Reynolds expanded the application of the purpose 
test to review covered jurisdiction changes from an 

4 at-large method of election to a mid system of 

5 districts and at-large seats. 

6 In the 1980s, many covered jurisdictions 
were abandoning their at-large systems in response to 

8 the amendment to Section 2 in 1982 creating the 

9 results test. In the context of racially polarized 

10 voting, the new mix of election systems clearly 

11 weren't ameliorative, but the concern was that some 

12 jurisdictions nevertheless were intentionally seeking 

13 to minimize the minority voting stream by adopting 

14 such things as a majority vote requirement or 

15 antisingle shot provisions for the remaining at-large 

16 seats . 

17 The modes of analysis forged under 

18 Mr. Reynolds then were applied by the Justice 

19 Department to the post-1990 redistricting. Indeed, 

20 about a fifth of the total number of 1990 purpose 

2.i objections to redistricting plans were against plans 

22 enacted by Mississippi counties. Overall, the 

23 Department interposed objections to 1990 census plans 

24 at almost exactly the same rate it interposed 

25 objections to the post-1980 census plans. 

26 I previously have published a 

27 comprehensive and detailed analysis of the 

28 Department's post-1990 redistricting plans in a book 

29 edited by Professor Bernard Groff man. I concluded 

30 that in interposing these objections, the Department 

31 followed the well-established framework for 

32 conducting purpose analyses set out by the Supreme 

33 Court in the Arlington Heights decision and also 

34 followed the factors set forth in the Department's 

35 procedures for the administration of Section 5. I 

36 guess I have a little bit more if I could continue. 

37 We're past the time limit. 

38 MR. ROGERS: That is fine, although we 

39 would have to have -- could we have a copy of your 

40 actual testimony? 

41 MS. POSNER: Yes, I gave that to 

42 Mr. Greenbaum. 

43 MR. ROGERS: Wonderful. We'll move 

44 forward. 

45 MS. POSNER: I then go on to describe the 

46 factors that the Department used in applying the 

47 Arlington Heights framework to the purpose analysis 

48 following judicial precedent, looking at the impact 

49 of the plan as court decisions have indicated the 

50 Department should in studying discriminatory purpose, 

51 and then studying the rationales used or put forward 

52 by the jurisdictions to see if the justifications 

53 they have -- they were submitting for adopting a plan 

54 that diluted the minority voting stream, whether 

55 those justifications in fact were mutual 

56 justifications or really they were just a cover for 

57 an intent to discriminate in adopting these 
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1 redistricting plans. 

2 In sum, what I conclude and what I lay out 

3 in some more detail in my written testimony is that 

4 the Department's approach in interposing the 1990s 

5 purpose objections was, as I said, a continuation of 

6 the modes of analysis begun in the 1980s and 

7 involved, on the one hand, a tough and assertive use 

8 of the Section 5 preclearance authority and, on the 

9 other, abuse of the authority that was well grounded 

10 in judicial precedent. In other words, the claim 

11 made by the Supreme Court I believe is incorrect and 

12 the claim also made by conservative commentators, and 

13 that the Department in fact did not abuse its 

14 authority when it enforced the pre-Bossier 2 purpose 

15 standard. 

16 What this means, then, is this. The 

17 Justice Department's conduct in enforcing the purpose 

18 standard fully supports the purpose of returning that 

19 authority, the purpose authority, to the Department 

20 as well as to the District Court for the District of 

21 Columbia through a reversal of the Bossier Parish 2 

22 decision. 

23 And finally, in order to provide further 

24 assurance that the Department and the district court 

25 will employ the purpose standard in an appropriate 

26 manner in the future. Congress should consider 

27 including statutory language and/or legislative 

28 history that will guide the Department and the 

29 district court much like Congress did when it enacted 

30 the Section 2 results test in 1982. Thank you again 

31 for providing me the opportunity to testify before 

32 this Commission. 

33 MR. ROGERS: Thank you again, Mr. Posner. 

34 We'll come back with a question. I know we have 

35 plenty for each one of you that are here. 

36 Mr. Kengle, are you ready? 

37 MR. KENGLE: Yes. Good afternoon, 

38 Mr. Chairman and members of the Commission. I thank 

39 you for the opportunity to appear before you today. 

40 I've been asked to discuss the Supreme Court's 

41 decision in the Georgia versus Ashcroft case from 

42 2003. Usually I work from an outline. Today I'm 

43 going to try to stick to the script in order to make 

44 time. There is a fair amount of ground to cover and 

45 if you need to cut me off, go ahead but I do want to 

46 try to address these issues because I think they're 

47 fairly important. 

48 Until April of this year, I have had the 

49 privilege to serve as a deputy chief of the Voting 

50 Section of the Civil Rights Division at the 

51 United States Department of Justice. In that role, I 

52 supervised the voting sections trial team for the 

53 Ashcroft case in the District Court for the District 

54 of Columbia. I also played a limited direct role in 

55 the litigation of the case by handling the 

56 cross-examination of the State of Georgia's expert 

57 witness at trial. My remarks today are based upon 
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1 the public record and my own personal views and they 

2 do not disclose the internal deliberations within the 

3 Department of Justice on the Ashcroft case or any 

4 other matter. 

5 The Ashcroft case involves Section 5 of 

6 the Voting Rights Act which, as you know, Congress 

7 first enacted in 1965 and extended in 1975 and 1982. 

8 Section 5 was one of the provisions of the Voting 

9 Rights Act that was set to expire in 2007 and much 

10 already has been written about the Ashcroft decision 

11 and its implications, raising more issues than I can 

12 hope to cover today. So what I'm going to try to do 

13 today is to provide an outline of the Ashcroft 

14 decision and to provide some additional context 

15 comment on the case, time permitting. 

16 Under Section 5 of the Voting Rights Act, 

17 certain covered jurisdictions are required to obtain 

18 preclearance before they enforce any changes 

19 affecting voting. Examples of these changes would 

20 include polling place changes, voter registration 

21 hours, voter registration procedures as well as more 

22 complicated complex changes such as legislative 

23 redistricting plans. That's what was at issue in the 

24 Ashcroft case. 

25 A jurisdiction may obtain Section 5 

26 preclearance by making an administrative submission 

27 to the United States attorney general, after which 

28 the attorney general has 60 days in which to 

29 interpose an objection. If the attorney general does 

30 not interpose an objection within 60 days, the 

31 changes are deemed precleared. 

32 A covered jurisdiction also has the 

33 option, which is used in only a very small number of 

34 cases, to seek judicial preclearance by filing a 

35 lawsuit in the United States District Court for the 

36 District of Columbia. The United States and the 

37 United States attorney general are named as 

38 defendants in all of those lawsuits which are known 

39 as Section 5 declaratory judgment actions and those 

40 lawsuits are decided by panels of three judges. 

41 Appeals from declaratory judgment actions 

42 go directly to the Supreme Court. They bypass the 

43 Court of Appeals for the District of Columbia 

44 Circuit. Prior to the Ashcroft case, Section 5 

45 declaratory judgment actions involving redistricting 

46 plans almost always were filed only after the 

47 attorney general had interposed an objection to an 

43 administrative submission, meaning that the 

49 Department of Justice had already received, analyzed 

50 and reached a determination about the plan before the 

51 cases that were filed. 

52 In either an administrative preclearance 

53 decision or a declaratory judgment lawsuit, the 

54 jurisdiction is required to prove that its proposed 

55 voting changes do not have the purpose and will not 

56 have the effect of denying or abridging the right to 

57 vote on account of race or membership in a language 
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minority. The Department of Justice follows, in its 
administrative determinations, the holdings of the 
District of Columbia Court and, of course, the 
Supreme Court . 

The Georgia versus Ashcroft case 
determined the question of how to apply the portion 
of Section 5 which prohibits voting changes having 
the effect of denying or abridging the right to vote 
on account of race. Ever since 1976, the District of 
Columbia Court and the Department of Justice have 
been guided by the leading decision of the Supreme 
Court on this point which was a case named Beer 
versus United States. 

The Beer case involved the redistricting 
of New Orleans City Council districts. In the Beer 
case, the Supreme Court interpreted the term effect, 
under Section 5, to mean a voting change which leaves 
minority voters in a worse position than they 
presently occupied. That prohibited type of change, 
that is, a change to a worse position, became known 
as retrogression. 

When the Supreme Court looked at the facts 
of the Beer case, it found that the city's proposed 
redistricting plan would create more districts with 
black voter registration majorities than the plan in 
effect at the time and, therefore, that there was no 
retrogression because black voters would have a 
better chance to elect black-preferred candidates 
under the new plan as compared to the old plan, which 
is known as the benchmark plan. The existing plan is 
known as the benchmark plan under Section 5. 

Somewhat surprisingly, between the time of 
the Beer decision in 1976 and 2001, there were very 
few judicial cases directly involving retrogression 
in redistricting plans. That changed in October 2001 
when the State of Georgia filed a declaratory 
judgment action in the D.C. Court seeking Section 5 
preclearance for its 2001 congressional, state senate 
and state house redistricting plans. 

A declaratory judgment action involving 
three statewide redistricting plans for which there 
had been no administrative submission was 
unprecedented. I raised this point to illustrate to 
the court the current Section 5 scheme under which a 
jurisdiction may perversely gain an advantage by 
waiting to seek judicial preclearance until the last 
possible minute without first having made an 
administrative submission. This seriously limits the 
ability of the Justice Department to develop a 
comprehensive record in a highly complex and 
significant type of case which, after the Ashcroft 
decision, has become significantly more complex. 

In Ashcroft, the state demanded final 
judgment from the D.C. Court before the end of 2001, 
which the D.C. Court rejected. But the court did set 
a firm trial date for the first week in February 
2002. The Voting Section assigned a trial team of 
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1 four attorneys to the case full time and they 

2 immediately began an intensive investigation and 

3 analysis of the three statewide plans at issue. 

4 Recalling, we had no information about 

5 these plans at the time the lawsuit was filed and the 

6 section was handling hundreds of other redistricting 

7 submissions which were pending at the time. If we 

8 could have put more than four attorneys on it, I 

9 would have requested that we do so but there were 

10 other pressing issues that had to be addressed as 

11 well. The voting sections trial team did an 

12 incredible job of meeting this most demanding 

13 schedule. 

14 Now, the United States ultimately 

15 challenged the state senate plan as retrogressive. 

16 Our theory was simple, that the state had made 

17 retrogressive changes to three specific state senate 

18 districts, in Albany, Macon and Savannah, that were 

19 not offset elsewhere in the plan. In each of those 

20 three districts, black voter registration had been 

21 reduced from above 50 percent to below 50 percent 

22 and, in each of those districts, our evidence shows 

23 that voting was racially polarized. 

24 Furthermore, although each of those three 

25 districts was underpopulated and needed to add 

26 population in order to achieve one person/one vote 

27 compliance, majority black precincts had been taken 

28 out of each of those districts unnecessarily. 

29 Now, the United States did not object to 

30 the court granting preclearance for the state 

31 congressional and state house plans. However, the 

32 United States was not the only defendant in the 

33 Ashcroft case. The D.C. Court permitted a group of 

34 Georgia citizens to intervene in the case and to 

35 defend against the state's claims, not only for the 

36 senate plan but also for the congressional and state 

37 house plan to which the United States had no 

38 opposition. 

39 I believe this right of a private citizen 

40 to challenge voting changes to which the 

41 United States did not object is significant because 

42 it provides a potential ground for Congress to grant 

43 a private right of action to individual citizens to 

44 enforce the substantive provisions of Section 5 which 

45 currently is foreclosed by the Supreme Court's 

46 decision in the case of Morris versus Gressette. 

47 As I noted previously, the DOJ challenged 

48 three senate districts. One point that is often 

49 missed or misunderstood is that there have been 

50 significant reductions in the black VAP voting age 

51 population in every majority black district in the 

52 benchmark senate plan, yet those other districts did 

53 not prompt a challenge from IKXI. 

54 In thinking about what the Ashcroft 

55 decision did and did not change, it's important to 

56 bear in mind that DOJ did not take the position that 

57 Georgia was locked into maintaining the current black 
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percentage in each of the majority black districts in 
the benchmark plan. However, the Ashcroft case 
brought out just how limited the precedent was for 
applying Section 5 retrogression standards to 
redistricting plans. The jurisdictions really did 
not have much in the way of precedence to give them 
guidance on what to do . 

Ultimately in 2002, the D.C. Court ruled 
against the state, agreeing with the Department of 
Justice that three challenged districts were 
retrogressive and that the state had not shown any 
offsetting increases in the black voting stream. For 
those reasons, the state failed to meet its burden of 
proof . 

The D.C. Court did rule in favor of the 
state and granted preclearance to the congressional 
and state house plans which the intervenors had 
challenged. The state appealed the senate plan 
judgment to the Supreme Court and in 2003, the 
Supreme Court vacated the district court's judgment 
and remanded the case. 

In its decision, the Supreme Court touched 
upon numerous points. The main point, however, was 
its conclusion that in deciding whether effective 
black voting strength was being reduced in Georgia, 
the D.C. court should have looked at factors beyond 
the number of districts in which black voters had the 
ability to elect candidates of their choice. These 
factors included the creation of additional districts 
in which black voters could influence the outcome by, 
for example, helping to elect a white Democrat 
candidate, even if they could not elect the 
candidates of their choice, the candidates they would 
most prefer. 

The Supreme Court also held that the 
district court should consider whether helping 
Democrats retain control of the senate would help 
advance black voters' interests by maintaining the 
seniority of current black representatives, some of 
whom were committee chairs. 

I will stress the Supreme Court merely 
vacated the district court's judgment and remanded 
the case for further consideration. It did not 
reverse the case, nor did the Supreme Court reverse 
any of the district court findings of fact. Thus, 
the district court's specific findings that the three 
senate districts challenged by DOJ were retrogressive 
remained the law of the case. I see that I've got 
the time flag. 

MR. ROGERS; Go ahead and finish. 

MR. KENGLE: The fact that the case was 
remanded is important to a full understanding of 
Ashcroft because the Supreme Court never found that 
Georgia had met its burden of proof. Certainly there 
is language in the Ashcroft decision which suggests 
that the Supreme Court majority expected the state to 
be able to meet its burden of proof based on the 
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1 record Chat it had at the time. On the other hand, 

2 Che Department of Justice's brief on remand contains 
several supporting demonstrative exhibits which I'm 

4 appending to my testimony. And I've passed copies of 

5 Chose out previously. 

^ With 20/20 hindsight, I wish that we had 

introduced those exhibits during the initial trial 

3 because they illustrate how, when you compare the 

9 benchmark plan in that case with the proposed plan 

10 that was challenged, it immediately becomes 

11 questionable whether any additional new influenced 

12 districts were in fact created by the senate's 

13 proposed plan, by the state's proposed plan. 

14 I think Che Supreme Court thought that 

15 there were new districts that had been created but 

16 when you look at the actual numbers side by side, I 

17 think it's hard to come to that conclusion. Now, 

18 whether this would have affected the Supreme Court's 

19 view of the facts, I can't be sure. I do suspect 

20 that it might have tempered some of the Court's 

21. observations that it made. 

22 Ultimately, the case was dismissed on 

/ remand back down to the district court because of the 

24 Larios case that was going on in Georgia. It 

25 effectively rooted out the state's case. Before the 

26 case was dismissed, though, the D.C. Court had 

27 decided to reopen the record, allow additional 

28 discovery and allow an additional evidentiary 

29 hearing. So the Court, in looking at the evidence 

30 and the arguments that we made, agreed that there was 

31 more to it than simply entering a judgment in favor 

32 of the state. There was more of a case there than 

33 what might have initially met the eye. 

34 On the Ashcroft case, my personal view is 

35 that the Supreme Court prematurely and unnecessarily, 

36 if not incorrectly, introduced factors into the 

37 retrogression analysis that make the Section 5 

38 process more complicated and burdensome for 

39 everybody, not just for the Department of Justice but 

40 for the jurisdictions that have to comply with it as 

41 well. Furthermore, I think decisions will become 

42 less predictable and more open to subjective 

43 judgements, individual preconceptions and even 

44 political biases as a result of the Ashcroft 

45 decision. 

46 In any event, there are important 

4'7 unresolved issues resulting from Ashcroft . The most 

48 vexing -- there are any number that we could talk 

49 about but the most vexing, I think, is exactly how 

50 one should quantify the creation of new influence 

51 districts to offset the loss of districts where 

52 minority voters are no longer going to be able to 

53 elect candidates of their choice. 

54 Now, I could suggest a numerical rule. 

55 For example, I could say the rule should be that you 

56 have to create three new influenced districts in 

57 order to offset the loss of one district of minority 
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1 voters to previously elect their candidates of 

2 choice. The problem is I don't know how to make a 

3 principal distinction between that rule and a rule 

4 that was based on a two-to-one ratio or a four-to-one 

5 ratio. It's very hard to know that. 

6 And that's left completely unclear by the 

7 Supreme Court's decision. And the fact that there is 

8 not a clear standard on that now is to me the best 

9 reason for Congress either to act in some way to 

10 clarify this or to repudiate the holding in the 

11 Ashcroft decision. 

12 Let me conclude with this. My initial 

13 reaction to Ashcroft was somewhat akin to Charlie 

14 Brown flopping down as his friend Lucy once again 

15 pulled the football out from under his feet. Over 

16 time, however, I've come to believe that Ashcroft may 

17 turn out to have more limited effect than was often 

18 thought. This may sound somewhat surprising so let 

19 me quickly try to explain. 

20 The essence of Ashcroft is that 

21 majority-minority legislative districts are not 

22 necessarily the only means by which minority voters 

23 can effectively exercise the electoral franchise, 

24 especially where partisan elections may encourage 

25 cross-racial electoral lines as implicating control 

26 of legislative bodies. This could include, depending 

27 on how broadly one defines an effort to control a 

28 legislative body, as most legislative and 

29 congressional redistricting plans. 

30 Now, for many people, I think this is what 

31 they think of when they think of Section 5. The 

32 impact on power politics, high profile statewide 

33 redistrictings . And that's understandable. Those 

34 things are very important. But it's my firm 

35 conviction, based on two decades of experience with 

36 the entire range of Section 5 issues, that in terms 

37 of the day-to-day effect upon the average citizen in 

38 a covered jurisdiction. Section 5 is equally 

39 important, if not more important, to local government 

40 and local elections as it is to high profile 

41 statewide redistrictings. 

42 Even if the statewide plans were excluded 

43 from Section 5 coverage, which I'm not suggesting at 

44 all but even hypothetically, if they were not under 

45 Section 5 coverage, Section 5 would nevertheless 

46 continue to play a vital role in preventing 

47 retrogressive changes at the local level. Many local 

48 governments are nonpartisan. Even localities with 

49 partisan elections may not reflect cross-racial 

50 alliances that occur at the statewide level, which 

51 the D.C. Court actually found in the Ashcroft case 

52 based on the voting history in Georgia. Thus, 

53 Ashcroft's emphasis on partisan alliances may only 

54 prove to have a passing intact in local elections, 

55 local cases. 

56 I think there are several other reasons 

57 that Ashcroft may be more limited than people think. 
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1 But for time purposes, I'll let my written testimony 

2 cover those things. Once again, I thank the 

3 Commission for the opportunity to testify and for the 

4 work that the Commission is doing in going across the 

5 county to support public service. 

6 MR. ROGERS; Thank you, Mr. Kengle. We 

7 appreciate that. We're asking you all, by the way, 

8 just so you know this, you ail have spent a lot of 

9 time to prepare your remarks as they relate to this 

10 hearing today and I understand that and we're talking 

11 about complex issues that the court obviously has 

12 taken some time to deal with and years' worth of 

13 substance that goes into the sixbstance of your 

14 testimony. 

15 We're sorry about the short time frame 

16 that we're working with but we're very appreciative 

17 of having your written remarks or any summaries or 

18 outlines that might be available to make that all 

19 part of the record. But I know that we'll all have 

20 tons of questions for you so I don't want you to feel 

21 the need to necessarily get every word in now because 

22 we have tons of c[uestions to ask you. 

23 All right. Mr. Willis? Thank you. 

24 Administratively, I do want to check on one thing. I 

25 know we've gone over time. Are you okay on time for 

26 questions? Okay, wonderful. As a practical matter 

27 what we'll do, and I'll let the fellow commissioners 

28 know this, we will not likely have p\iblic testimony. 

29 And so what we would like to do is to take 

30 the additional time that would have been allotted 

31 related to public testimony and spend the time in 

32 terms of questions and answers for this panel and 

33 then we will likely have closing remarks and move 

34 forward with the end of this proceeding. 

35 So you are likely to be our final panel 

36 today unless there are members of the public that I'm 

37 unaware of who may well be here to share remarks or 

38 thoughts. Mr. Willis, please. 

39 MR. WILLIS: Thank you. I would like to 

40 begin by letting you know that I am absolutely not an 

41 expert on the Voting Rights Act. I'm much different 

42 than the folks up here and I'm quite impressed with 

43 what they've had to say. I'm someone that's worked 

44 at the ground level with the Voting Rights Act for 

45 the last 18 years in Virginia as the executive 

46 director of the ACLU of Virginia. I've been involved 

47 directly with organizing citizens and preparing 

48 information for more than a dozen Section 2 lawsuits 

49 that were filed in Virginia. Most of those lawsuits 

50 challenge local electoral print-ins. Generally we're 

51 talking about at-large claims that through Section 2 

52 were moved to redistricting plans. 

53 I've also worked extensively with Section 

54 5 comments. Our office produced, in the early '90s 

55 and again in early 2001, manuals for localities to 

56 follow. When they were -- for minority use in 

57 localities to follow when they were following the 
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1 redistricting plans taking place under the bicennial 

2 redistricting in their localities. And I worked very 

3 closely with those groups, helped them write comment 

4 letters under Section 5 and helped them draw up 

5 alternative voting plans in those districts. 

6 I also, in 1991 and again in 2001, was the 

7 lead person for the ACLU lobbying the Virginia 

8 General Assembly on the redistricting of state senate 

9 and delegate seats as well as congressional seats. 

10 I'm proud to say, by the way, that it was the ACLU in 

11 Virginia that stood before the Virginia General 

12 Assembly in 1991 when the privileges and elections 

13 committees for both the House and the Senate said 

14 that it was impossible to draw a majority-minority 

15 congressional district. We held the plan up and 

16 said, here it is. We were working on a $3,000 

17 computer. They were working on $500,000 worth of 

18 computer equipment and personnel and we managed to do 

19 it when they didn't. 

20 I bring that up because I think part of my 

21 theme today is not about some of the details of 

22 Section 5 or Section 2 or other factors of the Voting 

23 Rights Act, but how people feel about it at the 

24 ground level and the forces that exist. And these 

25 are forces against full implementation of the Voting 

26 Rights Act or full implementation of the quality in 

27 voting by minorities and what that might be like 

28 without the Voting Rights Act, particularly Section 

29 5. 

30 I've witnessed, during my time in 

31 Virginia, a dramatic shift in the political 

32 landscape. In the mid-1980s in Virginia, there was 

33 75 minority-elected officials. That's local and 

34 state level both. Of course there was no -- there 

35 were no minorities in the congressional delegation at 

36 that time. 

37 By 1991, after a series of voting rights 

38 cases filed under Section 2 and after dramatic 

39 changes with redistricting \mder -- in 1991 when 

40 localities through the Section 5 process submitted 

41 plans that really redrew very, very significantly the 

42 local political landscape, Virginia moved from 75 to 

43 150 African-American elected officials by the 

44 mid-'90s. 

45 By the late '90s, that had moved to about 

46 300. And there is a distortion in the figure but one 

47 of the things we were working on all of this time is 

48 that Virginia was the last state in the nation to 

49 allow school boards to be elected. Our lawsuit 

50 actually challenging that was based on the 1902 

51 Virginia Constitutional Convention, at least partly 

52 based on information at the convention in which the 

53 record showed that Virginia purposely excluded -- 

54 purposely prevented elected school boards to make 

55 sure that blacks were not elected to the school 

56 board. Through the appointing process, there was 

57 much greater control. And that's on the record, for 
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1 the record . 

2 So this is the long history of race 

3 discrimination you have in Virginia. What I have 

4 handed to you is a document we call a compilation of 

5 laws, legislative reports and initial decisions 

6 demonstrating the presence of government-sanctioned 

7 racial discrimination in Virginia. This is a report 

8 we actually compiled originally a few years ago to 

9 send to the governor of Virginia during the 2001 

10 redistricting process to remind him of the long 

11 history of racial discrimination in Virginia, 

12 particularly official government sanctioned race 

13 discrimination. 

14 One of the things this report does, 

15 though, that is particularly relevant to what you are 

16 looking at is it does list all of the Section 2 cases 

17 in Virginia where racially polarized voting was 

18 found. Among the expert testimony that was accepted 

19 by the courts related to racially polarized voting, I 

20 think probably most dramatic is the testimony that 

21 came out in Moon v. Meadows. That was the case 

22 challenging the constitutionality of the third 

23 congressional district, Virginia's one 

24 majority-minority congressional district. 

25 In that case, the court accepted the 

26 testimony that within that congressional district, in 

27 35 elections between 1986 and 1991, that in 

28 head-to-head local elections between black and white 

29 candidates, there was significant racially polarized 

30 voting. 78 percent of blacks voted for blacks and 87 

31 percent of whites voted for whites. And that's just 

32 part of the sort of broad landscape of racially 

33 polarized voting that's been documented in Virginia 

34 with these cases. 

35 One of the cases I wanted to mention too 

36 about racially polarized voting was a case against 

37 Henrico County, Virginia. Henrico County, Virginia 

38 was about 20 percent African-American, had never had 

39 a black elected official, had never had a black 

40 appointed official, yet it had a district that was 43 

41 percent African-American, largely by luck of the 

42 draw. We challenged that plan in a redistricting 

43 lawsuit and in it found that there was significant 

44 racially polarized voting in Henrico County and that 

45 a district in which an African-American had a fair 

46 opportunity to be elected could be created. 

47 What I like about that case is in the 

48 first election ever under the new plan, the 

49 African-American candidate. Dr. Frank Thorton, lost 

50 by six votes. Now, while this was a defeat for 

51 Dr. Thorton, it actually was a victory for the Voting 

52 Rights Act. This said that you could indeed draw a 

53 plan in which an African-American candidate had a 

54 fair chance to be elected, 

55 Dr. Thorton was elected during the next 

56 election. That was in 1996. And eight years later, 

57 his peers on the city council of Henrico elected him 
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to be chairman of the board of supervisors there . A 
nice success story of the Voting Rights Act. 

The two other issues I would like to bring 
up and I'll just bring them up anecdotally primarily 
because I'm not an expert but I think these are 
issues that are important. In Fredericksburg where I 
live, in 2002, the city had to redistrict because of 
changes in the population that came about as a result 
of the census. Fredericksburg has long had one 
Af rican-J^erican majority district in its system and 
from that district, an African-American has been 
elected. 

But the discussion -- and I attended these 
meetings because, one, I tend to do it and, two, I 
live in Fredericksburg. The discussion was entirely 
about how do we eliminate this district. And the 
instructions to the city attorney was, look at the 
recent Supreme Court case, you know, look at the 
cases that are taking place in the mid- '90s and early 
2000, and tell us if there is a way we can eliminate 
the African-American majority district. And that was 
the thrust . 

All of the original plans produced by the 
planning department and by the planning commission 
were plans that eliminated the African-American 
majority district. Only when the city attorney said, 
listen, you can't do it, under Section 5, under any 
interpretation of it, even the most recent ones by 
the Virginia Supreme Court, you have to draw this 
district or it's retrogressive. Then the city 
council drew the district. 

But what I'm indicating to you is, despite 
the successes of the Voting Rights Act, there are 
still strong forces looking to take us backwards. 

And Section 5 is one of the great powers of the Act 
that prevents us from moving backwards. 

The last thing I wanted to mention is 
something that I only know about because I ' ve only 
seen it happen one time in Virginia and I don't know 
how it works elsewhere and how often and this was in 
2004 Presidential elections. The Chesterfield County 
registrar announced that he was going to fight 
terrorism by putting armed police guards at every 
polling place. This drew outrage from the minority 
community. Even the state Board of Elections told 
him not to do it and the state Board of Elections in 
Virginia is not one to get involved in this sort of 
thing . 

The registrar, despite our objections -- 
and I'll be just a few more minutes with this. 

Despite our objections, decided to go ahead and have 
the police, the armed guards at the polls. But what 
the Department of Justice decided to do was to send 
people to monitor the situation. 

Once that was announced that the 
Department of Justice would have monitors on the 
scene, that's what changed significantly the way 
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1 people reacted to this. The grave concern, of 

course, was that Chesterfield County, a very white 
county with a long history of race discrimination, 

4 was reinstituting a process and that is putting armed 

guards at polls that had been used earlier to prevent 

6 African-Americans from voting. 

7 The concern was African-Americans, 

8 particularly older African-Americans who were aware 

9 of this long history, might not show up to vote. 

10 Once it was announced that the federal government, in 

11 this case the friendly federal government, would be 

12 at the polls to monitor the situation, it seemed to 

13 at least calm people's nerves and we think that maybe 

14 the armed guards didn't have the effect that possibly 

15 the registrar intended them to have, 

16 So it's a single anecdote but it is 

17 something about the effect of monitoring and how it 

18 can be ameliorative. Anyway, I thcink you very much 

19 for listening to my testimony. 

20 MR. ROGERS: Thank you kindly. I 

21 appreciate it and thank you very much. We'll now go 

22 to questions from members of the Commission. I will 

23 start to my right, actually, with Commissioner 

2'^ Narasaki. I wanted to note, by the way, that 

25 Commissioner Raben had to leave. You saw him a bit 

26 here earlier at the end. He had a family emergency 

27 which required that he leave the Commission hearing 

28 but we certainly wanted to acknowledge and appreciate 

29 him for having been here for the time that he was 

30 able to be with us here today. 

31 Commissioner Narasaki? 

32 MS. NARASAKI: Yes. I want to ask about a 

33 topic that wasn't necessarily covered by your 

34 testimony and generally that is there is a debate 

35 about the jurisdictions that are actually covered by 

36 Section 5 and I'm wondering if any of the panelists 

37 have a thought about whether it should remain the 

38 same jurisdictions. A congressman earlier this 

39 morning talked about perhaps there should be an 

40 adjustment where you would add jurisdictions who have 

41 been found by a court to have violated voting rights 

42 in the last 10-15 something years. So I'm wondering 

43 if any of the panelists have thought about that 

44 question, 

45 MR. WILLIS: Obviously I'm probably the 

46 last person to answer because I know Virginia only. 

47 Virginia, as you may know, is entirely covered and 

48 Che only thing that's happened in Virginia, and I 

49 think you heard testimony from Gerry Hebert earlier 

50 so he probably talked about the fact that there are 

51 options that are not particularly difficult to get 

52 out of the Section 5 coverage of the Voting Rights 

53 Act . 

54 But I would say in Virginia, based on my 

55 experience, this is a place that, unless it can 

56 formally -- unless a jurisdiction can formally find 

57 its way out through this process, it ought to remain 
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1 covered. 

2 MR. POSNER: I guess I would just add 

3 there are sort of two aspects to the question. One 

4 is, of course, policy and the other is the 

5 constitutional (question and I'm not sure I'm prepared 

6 to offer expert advice on either. But I guess my 

7 concern on the constitutional side is of course there 

8 has been quite a lot written by various law 

9 professors and others about the pending 

10 constitutional questions that might be posed by an 

11 extension. 

12 But if you separate the basis for coverage 

13 from the history that preceded the '65 adoption of 

14 the Act, I guess I am worried about the extent to 

15 which or whether the courts would see it as 

16 constitutional because the benchmark might be the 

17 kind of history that justified coverage back in 1965. 

18 If you then try to base coverage on 

19 something more recent, of course there is the 

20 argument, well, pre-'65 history is now receding in 

21 time and this is recent history. But that recent 

22 history is inevitably not going to be of the same 

23 level of discrimination that was involved. And then 

24 to the extent that falls short might be seen as an 

25 inadequate basis to have this special kind of 

26 coverage. 

27 I would also note that there is another 

28 option for coverage under Section 3 of the Act which 

29 has been used to some extent where, as relief in a 

30 voting rights lawsuit, one of the things that the 

31 court can do is order Section 5 type coverage. And 

32 that's been used not a whole lot but I think there 

33 have been something like maybe 15 jurisdictions. So 

34 that's not a whole lot. 

35 But there have been 15 jurisdictions that 

36 have been covered for specified periods of time. And 

37 I suppose another option as opposed to changing the 

38 Section 5 coverage formula, we need to look at 

39 somehow augmenting that Section 3 provision and 

40 making that more powerful and making it more direct. 

41 MR. KENGLE: To add to what Mark said, to 

42 answer your question, I have a lot of thoughts about 

43 it. I'm not sure that they really congeal into what 

44 I think is the right answer. I identify generally 

45 the dichotomy of issues and basically breaks down to 

46 underinclusion and overinclusion. 

47 Under inclusion would mean, are there 

48 jurisdictions that ought to be covered imder Section 

49 5 currently that are not and overinclusion would be 

50 are there jurisdictions currently covered under 

51 Section 5 which should not be. Are they in there as 

52 a historical artifact, is there any reason to 

53 continue to require them to obtain preclearance based 

54 upon the events that have occurred since the time 

55 they came under Section 5 coverage. 

MS. NARASAKI : I'm most concerned about 
57 the second category because there is the opt-out 
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1 provisions. So if you truly don't belong there, if 

2 you can work your way out conceptually but the 

3 question is more of the issue whether we're being 

4 underinclusive at this point. 

5 MR. KENGLS : Just to pull out two 

6 anecdotal examples of noncovered jurisdictions that 

7 raise questions to my mind about retrogression, I 

8 would point to two things. 

9 One, the Department of Justice recently 

10 has filed a Section 2 vote dilution lawsuit against 

11 Osceola County, Florida and the case is not resolved 

12 yet but it was filed. As far as I know, there 

13 appears to be no settlement in the case. But the 

14 United States complaint makes the allegation that 

15 Osceola County had gone from a single-member district 

16 system electing its coiinty commission to an at-large 

17 system. 

18 Now, if the county had been covered under 

19 Section 5, the odds are really pretty good that there 

20 would have been a Section 5 objection there had it 

21 been covered. But it was not covered and so now 

22 Section 2 is being used in order to challenge that 

23 at-large system as violating the Section 2 results 

24 test. But also there is the claim that it had a 

25 discriminatory purpose which, in this context, would 

26 be a retrogressive purpose. So that's an example of 

27 the kind of change that even under the Bossier 2 

28 standard, it would, I think, be highly subject to 

29 Section 5 objection. 

30 The other instance that I would point to, 

31 a type of change --a change that did not actually go 

32 through but would have created real potential for 

33 retrogression occurred in November 2004 in the City 

34 of Philadelphia. You may recall, having read about 

35 this, about a week before the election, roughly, I 

36 don't know exactly how many days at this point, about 

37 a week before the election, the city Board of 

38 Elections received a request from one of the state 

39 political parties -- I'll pick on the Republicans but 

40 it was from the state Republican party. 

41 They requested that 80-some precincts have 

42 their polling places reassigned for the November 

43 election. And the Board of Elections told them no. 

44 They were threatened with a lawsuit but they said no. 

45 Now, if that had been a Section 5 covered 

46 jurisdiction and it had been proposed to move all of 

47 those polling places a week before the election and, 

48 as it turned out, almost all of those precincts were 

49 over 90 percent minority in their racial composition, 

50 that again would have seriously implicated a Section 

51 5 objection. I think it would have been very hard to 

52 justify that under the circumstances by the 

53 jurisdiction. 

54 Now, as I said, the city did not implement 

55 that change but the request was made. And so I think 

56 that's an illustration of the type of voting change 

57 that may be happening in noncovered jurisdictions and 
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if there is a way to pick those up, to identify those 
jurisdictions where it has been a problem, where it's 
likely to be a problem, then those are the 
jurisdictions I think obviously that would address 
the underinclusion. There are also jurisdictions 
where the minority population has grown recently, you 
know, since the time of the last determinations and 
so clearly finding some way to take that into account 
I think would make sense. 

MS. NARASAKI: Thank you. 

MR. OGLETREE: I have a question for 
actually all of the panelists, but I want to ask 
Professor Valelly first. I listened very carefully 
and I did not hear the title of the article that you 
coauthored. Can you tell me what that's going to be, 
for our purposes? 

MR . VALELLY : Thanks for asking that . 
Variously it's either The Law of Preclearance as the 
main title or The End of Preclearance As We Knew It. 
And the subtitle is the same, Enforcing Section 5 of 
the Voting Rights Act. The other two authors are 
Peyton McCrary of the U.S. Department of Justice and 
Christopher Seaman, who is currently in private 
practice , 

MR. OGLETREE: Can you spell those two 
last names for the court reporter? Because she's 
going to ask me later. 

MR. VALELLY: Sure. McCrary is -- 
P-e-y-t-o-n and then capital M, small C, capital 
C-r-a-r-y and Christopher Seaman and that's as in a 
seaman that sails on a ship, S-e-a-m-a-n. 

MR. OGLETREE: The related question was 
are the 1,000 letters that I assume you discussed 
thoroughly in the report, are those available 
anywhere as a public document? 

MR. VALELLY: Not to my knowledge, no. 

MR. OGLETREE: You just selected them? 

MR. VALELLY: As it happens, Peyton is 
here. Are they available? 

MR. DAVIDSON: And our Commission has 

them. 

MR . OGLETREE : Great . 

MR. VALELLY: I had tO think. 

MR, OGLETREE: The question that I have 
for all of you, without having to give your own 
personal views but we've identified thus far some 
particular aspects of the 1965 Voting Rights Act that 
are the subject of much debate, Section 5, Section 
203 . 

From your sort of collective experience, 
practice and otherwise, without giving away any trade 
secrets, what's your sense today, if you have any, of 
the greatest hurdles one might imagine in Congress 
reauthorizing the aspects of the Voting Rights Act 
that seem to be debated so vigorously today? Do you 
have any thoughts on that, any of you? 

MR. KENGLE: Of obstacles? 
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1 MR. OGLETREE: Yes. 

2 MR. KENGLE : Well, I think one of the 

3 things that I've found in atten^ting to enforce 

4 Section 5 consistently and fairly over the years is 

5 that it's been necessary for the Department of 

6 Justice Voting Section to, by experience, come up 

7 with a set of administrative rules which are 

8 reflected in the C.F.R., the federal guidelines, as 

9 reflecting our practice. Mr. Posner really is quite 

10 the expert on the C.F.R. guidelines. They reflect 

11 the experience. 

12 But the statutory language is very -- if 

13 you looked at the statute, you would know that there 

14 is little statutory guidance and so trying to address 

15 some of the technical points that arise in Section 5 

16 administrative practice is difficult in bringing 

17 people up to speed that don't live and breathe it 

18 every day because there are so many infojrmal things 

19 that are done by practice and necessity that are 

20 reflected in the guidelines, to some extent. 

21 But you would be surprised how many other 

22 issues have to be dealt with sort of informally and 

23 trying to get across how an entire system works. And 

24 everything that is looked at during the 

25 administrative process, there tends to be a lot of 

26 misunderstanding about what the Department actually 

27 does in the course of making those reviews and 

28 factors that are looked at. 

29 I can't give you the memos that are done 

30 internally but I find that part of the difficulty in 

31 trying to make changes to understand why -- to 

32 explain why a particular change might need to be made 

33 or not made, it will implicate a lot of things that 

34 just aren't really reflected in the public record 

35 very well . 

36 MS. POSNER: I think one issue certainly 

37 that goes to the testimony that I gave and Professor 

38 Valelly's is sort of the second level problem in the 

39 sense of Congress in fact saying, okay, we'll extend 

40 Section 5, but an extension that simply is an 

41 extension of Section 5 as it currently exists. As we 

42 both expressed, I think there is quite a bit of 

43 concern that that kind of extension would be of value 

44 but it would be of limited value because of that 

45 Bossier Parish 2 decision in 2000. 

46 In fact, just to give you some numbers, 

47 between the '75 and '82 -- Section 5 was extended 

48 until '82. At that time, there was an average of 39 

49 objections each year. From '82 when it was extended 

50 most recently in I think the end of June, the 1st of 

51 July of '82 through 1995, again, 43, an average of 43 

52 a year. So 39, 43. Since 1996, the average has sort 

53 of fallen off the cliff. It's down to 17 a year. 

54 So that doesn't address the deterrence 

55 issue which has been discussed previously but 

56 certainly there are very, very few objections being 

57 interposed and maybe that's a good thing. It shows 
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1 that maybe people are living up to their obligations. 

2 In fact, this year I think there has been one 

3 objection in nine and a half months, which is just 

4 extremely remarkable. 

5 But it isn't just because jurisdictions 

6 are somehow doing a better job of documenting their 

7 changes. It's that the rules of the game have 

8 changed and the rules changed most significantly in 

9 January of 2000 when the Supreme Court adopted that 

10 restrictive view or approach. 

11 So for Congress to say, well, we're going 

12 to extend Section 5, that on its face sounds like a 

13 very, very positive statement. But underneath, there 

14 is this other issue which I think people know is of 

15 tremendous importance and would have a huge impact on 

16 the course of enforcement in a renewed Section 5. 

17 MR. VALELLY: I would like to follow up on 

18 that. I think that a key problem at this level of 

19 argument which is that there is a point of view which 

20 is that the Voting Rights Act has worked and it was 

21 meant as temporary, indeed, emergency legislation, 

22 the emergency is over and there is no need to renew 

23 it. And survey evidence shows that the attitudes 

24 of -- racial attitudes of whites have changed and so 

25 people bring political science into the equation and 

26 they bring in the most scientific aspect of political 

27 science which is survey evidence. 

28 For me, when I see what happened in 2000 

29 and 2004 in uncovered jurisdictions, in terms of 

30 selective disenfranchisement and problems with 

31 voting, it gets me to thinking about the deterrent 

32 effect of Section 5. It's interesting that the 

33 evidence of selective disenfranchisement of -- and 

34 I'm not talking about anything of the kind of 

35 conflict and intimidation that used to exist in the 

36 United States at least in the '70s, but nonetheless 

37 there was trouble for minorities in key electoral 

38 college states in 2000-2004. Those happened to be in 

39 covered jurisdictions and interestingly, in none of 

40 the covered jurisdictions did you see anything 

41 similar. 

42 So it seems to me that my fear is if you 

43 take away the deterrent effect of Section 5, even a 

44 fairly toothless Section 5 -- and I completely agree 

45 with Mark Posner that that's of some value but that's 

46 not of enough value. If you take away Section 5, the 

47 selective disenfranchisement spreads from the 

48 uncovered jurisdictions to the previously covered 

49 jurisdictions. I can't prove that but that's what I 

50 worry about. 

51 MR. OGLETREE; Which takes me to the 

52 second and final question that I want to ask along 

53 those lines. I didn't hear in your testimony and 

54 your responses the sense that things have changed and 

55 I worry about the transparency of that view. You 

56 don't have the Bull Connors, you don't have the 

57 hoses, you don't have the dogs and so visually it 
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1 seems as if we've overcome the barrier of 

discrimination in voting that we witnessed in the 

5 early '60s that led to the Voting Rights Act in some 

4 respect . 

b And yet what I see is all sorts of 

6 psychological factors, psychological coercion that 

7 prevents voter turnout and it's been viewed as apathy 

8 rather than objective fear about there is a police 

9 officer there, you have to show your ID, the voting 

10 places have been moved. All those things to me are 

11 very troublesome and I worry that if the experts 

12 think that things are better, how can we convince a 

13 skeptical Congress and certainly a skeptical court 

14 that there is a problem if we've solved that problem. 

15 That's my major question. 

16 And the underlying example that I give 

17 that is related to it, the difference between state 

18 interest and federal interest. The federal interest 

19 is that every vote should be counted. The state 

20 interest is that everybody in this state should speak 

21 English and if they can't speak English, they 

22 shouldn't have a right to participate in democracy, 

23 is another example of how far we can go or how far 

24 we're willing to go to make the polling place 

25 accessible to the very different diverse community we 

26 have in 2005 than we had in 1965. 

27 It's a world that was black and white then 

28 and that's all that seemed to count and it's so 

29 multiracial and multilingual now. Whether that 

30 problem is being understated, even with Section 203 

31 being understated, that creates another problem. 

32 Complacency is my concern, or apathy, whatever you 

33 want to call it, about the urgency of the concerns. 

34 Any thoughts on either of those questions? 

35 MR. VALELLY: I think that -- one way I 

36 think about it is that we don't say that we have a 

37 sort of zone of indifference about voting. In other 

38 words, the Court has always been clear, whenever it 

39 has to speak to the -- the chief justice is very 

40 clear about this even in his memorandum in 1982 which 

41 is that the right to vote is the central right and 

42 other rights come out of the right to vote. So we 

43 don't say, well, it's good enough. 

44 So just because the urgency has subsided 

45 doesn't mean that we've said that things are okay. 

46 On the contrary, we're so far from being -- when you 

47 think about it, we've only been a fully functioning 

48 democracy for 20 or 30 years and, ironically, we're 

49 Che first country in the world to have created mass 

50 electoral politics in the 1820s and 1830s with the 

51 Jacksonian party system, which was extraordinarily 

52 exclusionary. 

53 At the same time, it was the first wave of 

54 black disenfranchisement. And yet we're among the 

55 last of the major democracies, if not the last, to be 

56 at the business of fully including every single 

57 American citizen that is entitled to vote. So either 
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1 we take the Constitution seriously or we don't. 

2 And it's not a matter of, well, 85 percent 

3 fulfillment or 90 percent fulfillment. Things are 

4 better since -- before, we had 50 percent fulfillment 

5 and now we're up to 85 so we don't need to have any 

6 kind of regime of enforcement. That argument strikes 

7 me as substantially implausible if not ludicrous. 

8 MS. POSNER: I guess part of my concern is 

9 the premise to the question. I have heard it 

10 described as, quote, unquote, the Bull Connor 

11 problem, that Bull Connor is dead so there is no 

12 problem. I think that problem has been gone for 

13 quite some time in most jurisdictions and I think 

14 that sort of, in a sense, feeds into the argument 

15 that Abigail Thurston was most known for in terms of 

16 arguing the limited nature of the purpose of Section 

17 5 in its adoption in '65. 

18 There certainly has been quite a bit of 

19 change and I think we should celebrate that. I don't 

20 know if it was Dr. Davidson's choice or his 

21 publisher's choice, the name of the book he published 

22 or edited in the 1990s, but it was called Quiet 

23 Revolution in the South. 

24 So certainly that indicates the nature of 

25 changes that occurred. But the issue is never simply 

26 Bull Connor preventing people from registering to 

27 vote. The question has always been, from the 

28 beginning, the ability to have an effective voice in 

29 the political system so that in the 1990s and today, 

30 redistricting is the question. 

31 It isn't whether you can simply have -- 

32 whether minorities can achieve one majority-minority 

33 district. That doesn't mean that that problem has 

34 completely gone away. I mean, that unfortunately was 

35 the issue in Bossier Parish which makes the Supreme 

36 Court's contrary opinion so striking in terms of it 

37 being wrong. 

38 I think Justice Souter indicated that in 

39 his dissent. But the issue is not simply whether 

40 you're at the table and you can eat the first course 

41 and the fifth course. But the question is whether 

42 you're fully entitled to participate. And if you 

43 have a situation where a fair plan might have two 

44 majority-minority districts and the jurisdiction 

45 adopts one and they do that for discriminatory 

46 reasons because they wanted to minimize the influence 

47 of minorities, maybe that's not the Bull Connor issue 

48 but it's still very much an issue. So I think there 

49 are many issues left. And to frame it as Bull Connor 

50 is to frame it in a way that makes it, yes, difficult 

51 to justify a renewal of Section 5, 

52 MR. WILLIS: Can I add something to that? 

53 MR. ROGERS: Sure. Go ahead. 

54 MR. WILLIS: I think something that's 

55 important here is to realize that part of what's 

56 happened is the strength of the Voting Rights Act has 

57 changed the way people act and what they do. One 
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1 thing to do, I think, and maybe you're doing this to 

some extent, is to look to collect evidence of 

3 policies and laws outside the voting arena that show 

4 that race discrimination is still a strong force in 

5 this nation. And maybe if it's not as strong as it 

6 was or as blatant as it was in voting, it's only 

"i because the Act exists. 

8 But look around and look at the state of 

9 anti- immigration laws that have appeared in the last 

10 few years. In Virginia, I know, and unfortunately I 

11 can't speak beyond my own state, there have been a 

12 spate of laws, English-only laws, related to things 

13 like welfare, whether the welfare department would be 

14 required to give out documents in other languages . 

15 And these sorts of things clearly show a deep stream 

16 of prejudice and discrimination that still exists. 

17 And even within the voting arena, I have a 

18 report that you may have seen recently that was just 

19 reported in a Virginia newspaper that the registrar 

20 in Norfolk, Virginia has rejected 50 percent of the 

21 voter applications that have been submitted to him in 

22 the last six months. 50 percent rejection of voter 

23 application. This is in a city that is majority 

24 African-American. Something is going on there. We 

25 haven't gotten to the bottom of it because we just 

26 heard about it. That's not the same thing as 

27 standing in front of the polling booth but it's a 

28 great way to prevent people from getting to the 

29 polls, particularly minorities. 

30 MR. ROGERS: I think to some extent, this 

31 begs the question, though, in terms of this whole 

32 notion of purpose and effect. As we've been all 

33 throughout the country, we've tried to get a sense or 

34 a handle about what this really means at this time. 

35 We live in a day and age in which, frankly, unless 

36 you're burning a cross or unless you use a word or 

37 unless you are sort of caught in the act, so to 

38 speak, of engaging in a formal prejudice or an "ism" 

39 in one way or another, that folks don't believe it 

40 anymore. Either there has been too much of a crying 

41 of wolf or there is just a general attitudinal change 

42 in terms of the country. 

43 And I say that after having traveled all 

44 over the United States trying to get a handle around 

45 this issue of sort of purpose or intent or otherwise. 

46 And I am curious and I wanted to follow up on 

47 Commissioner Ogletree's question about that in that 

48 regard. Given your analysis in particular in having 

49 to work these cases and trying to establish issues 

50 related -- I understand effect, discriminatory effect 

51 but talking about purpose in and of itself, whether 

52 there is deliberate intent to hurt or to 

53 disenfranchise minorities, what is your analysis 

54 showing and is there empirical data to show your 

55 analysis one way or another? 

56 MR. KENGLE: If I could just start off, 

57 generally some of the major cases that I've worked on 
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dealt with intent in one form or another and, as the 
previous testimony indicated, many of the Section 5 
objections that have been inteiTJOsed over time were 
based upon purpose. 

Generally speaking, I would say that the 
conclusion of purpose or contention of purpose that 
would be made in a lawsuit or a Section 5 objection 
would generally not be based upon direct statements 
by an individual . It generally more is a 
circumstantial case and the way that it generally 
works is that you see an official action that has 
been taken that seems to have a direct and a 
disparate impact on the minority population, whether 
it's splitting their neighborhood with a 
redistricting boundary or adopting some procedure 
that appears to bear more heavily on minority voters 
and citizens as opposed to white citizens. You see 
that impact. 

And then you look at the proffered 
justifications for it and the question is, are any of 
those proffered justifications really going to stick. 
And so what you go through is this sort of process of 
elimination. In other words, here we see this 
impact. Is there any plausible justification for it 
that could be advanced. And if, at the end of that 
process, you say no, and you have some other indicia 
that the jurisdiction knew about the impact that it 
was going to have and it didn't, because that's the 
ultimate conclusion that needs to be done to satisfy 
the purpose test that's adopted now, you have to show 
that the jurisdiction was aware of what was going to 
happen and took the challenged action because it was 
going to have that effect. 

It's a difficult thing to do. It is a 
very fact -intensive process to gather that 
information. It requires a very nuanced 
consideration of all the possible inferences that 
might be drawn from somebody's statement or actions. 
It takes a lot of effort. It can be done. It has 
been done . 

I think that those who would like to take 
a narrow reading of civil rights laws would like to 
focus exclusively on those actions where a plaintiff 
in a lawsuit or DOJ or whomever can go ahead and make 
that showing and satisfy the constitutional standard 
for intentional discrimination. And clearly that 
ought to be part of the equation. 

But the courts have recognized, 
commentators have recognized repeatedly. Congress has 
recognized in adopting 1982 amendments to Section 2 
of the Voting Rights Act, proving potential 
discrimination is an extremely difficult thing to do. 
And if the goal is to prevent racial discriminatory 
practices in election systems, limiting the inquiry 
simply to purpose is not necessarily the best way to 
achieve that end because intentions can be disguised. 
With a little bit of forethought and a little bit of 
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1 planning, one can put lipstick on the pig, as the 

2 expression goes, and yet still achieve the same end. 

3 And so in applying the results test, 

4 courts have been careful to look at all of the 

5 circumstances and not jump to premature conclusions. 

6 But the results tests that have been included in 

7 Section 2 of the Voting Rights Act and the effect 

8 test in Section 5 have proven to be workable and 

9 they're not limited just to that intentional 

10 discrimination. 

11 MR. ROGERS: Absolutely. Thank you very 

12 much. I didn't mean to interrupt but I'll come back 

13 to a few final questions of my own. Commissioner 

14 Davidson? 

15 MR. DAVIDSON: Just as a point of 

16 information for Mr. Posner, I would never let a 

17 publisher tell me what the title of my book should 

18 be. Quiet Revolution in the South was actually 

19 plagiarized from a Laughlin-McDonaid' s Daw Review 

20 article by the same title. 

21 MS. POSNER; So we have a different 

22 problem. 

23 MR. DAVIDSON: And I must share with you 

24 this anecdote. Not long after the book was 

25 published, I met, at a conference, a legendary 

26 federal court judge, William Wayne Justice from Texas 

27 who presided over a number of very important voting 

28 rights cases in the '70s and I gave him a copy of 

29 that book. He lives in a small town in East Texas, 

30 heavily black part of the state, old slave-owning 

31 part of the state. 

32 And he suffered tremendously personally in 

33 terms of being isolated from his neighbors and church 

34 members and so forth when he handed down some of his 

35 decisions. And I gave him a copy of that book and he 

36 looked at the title of it and he said, "Well, it may 

37 have been a quiet revolution for you but it sure 

38 wasn't for me." And I'm sure a lot of other people 

39 could testify as he did. 

40 I would like to address this question 

41 primarily to the former Justice Department lawyers 

42 but anybody else is free to jump in if they want to. 

43 We've focused this afternoon, it seems to me, to some 

44 considerable degree on the declining number of 

45 objections that have been interposed by the Voting 

46 Section and that is taken I think generally as one 

47 index of the -- all kind of qualifications around the 

48 statement, but it has generally been taken as one 

49 index of the extent of discriminatory behavior that 

50 is still extant. 

51 There are a couple of other measures that 

52 I would like to at least have your input on. One of 

53 them is what is known as a withdrawal. And a 

54 withdrawal, as you know, is a phenomenon whereby a 

55 given jurisdiction makes a submission to the Justice 

56 Department for preclearance and the Justice 

57 Department responds to the jurisdiction by asking a 
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number of questions and, in. some cases where there 
are questions about whether discriminatory behavior 
is being engaged in here and once the question is 
answered, as I understand it, often the Justice 
Department will then go ahead and say, okay, we 
understand the situation now and we give you 
preclearance . 

But in other cases, it becomes pretty 
obvious, in the back and forth between the Justice 
Department and the jurisdictions, that an objection 
is probably going to be interposed and, in some 
cases, the jurisdiction, when it sees that red flag, 
will withdraw its submission. And I guess another 
phenomenon that I would like your opinion about has 
to do with observers being sent out. And there has 
been a good deal of testimony today about observers 
being sent out all over the country. 

And with regard to both of these, perhaps 
more the withdrawals than the observers, but to some 
extent both of them, can one make the case that these 
also, as well as objections, are indicia of either 
actual or potential discrimination that one might 
want to consider as part of the evidence as to the 
extent to which jurisdictions are still involved in 
discriminatory, potentially discriminatory behavior? 

MS. POSNER; I'll start out. To take your 
last one first, I certainly agree that observers are 
an important addition of concerns that just -- there 
are standards set forth in the statute for 
designating counties as being eligible for observers 
and the Department goes through a detailed process 
when it looks -- when elections are upcoming to try 
to identify problems. 

And of course observers are not sent out 
willy-nilly but are sent out after the Department 
identifies potential problems on election day and 
they're a way to try to prevent those problems from 
occurring, to try to have people on the ground should 
problems occur, that those people then can discuss 
issues with, bring issues to the attention of 
election officials for them hopefully to resolve and 
potentially wait to gather data for filing lawsuits 
in the future . 

In fact, there has been a close connection 
between observer activity, for example, in Navajo 
areas and other areas of Arizona and New Mexico where 
Indian populations live and subsequent lawsuits and 
enforcement actions and work under 203 with regard to 
requiring that that information be provided in other 
Indian languages as required by 203. 

So I think that's very definitely an 
example- It's not something where it's an absolute 
clear standard like in a Section 2 case so it can be 
a little bit -- there is not a bright line that says, 
well, the Justice Department sent observers here and 
that means X, Y and Z. But if you take it as a 
whole, I think it is a clear indication of the 
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1 presence of problems. 

2 I don't recall that many withdrawals of 

3 submissions after additional information being 

4 requested. Now, that is the subject -- one can get 

5 numbers on that by making a request to the Justice 

6 Department, at least the data that exists in the 

7 Justice Department computers after 1990. It would be 

8 a simple matter of just singly finding out -- 

9 MR. DAVIDSON: I have them. 

10 MS. POSNER: Okay -- how many requests 

11 have there been for additional information where 

12 there subsequently was a withdrawal. The other thing 

13 that -- I'm not sure if it's directly on point with 

14 what you're saying but there are quite a few 

15 redistricting cases -- well, instances where the 

16 Justice Department filed objections to redistricting 

17 plans where those jurisdictions filed lawsuits in the 

18 district court and they never were litigated. 

19 And I know Bob worked on at least one if 

20 not more where the jurisdiction then ultimately sort 

21 of withdrew its lawsuit, so to speak, and ultimately 

22 changed to make a different plan in response to 

23 various pressures and didn't try to prove its case. 

24 And the kind of objections, there are various 

25 reasons. It's not something that's a simple answer. 

26 Certainly Bossier Parish is an issue. But I think 

27 there are also other issues that indeed the change in 

28 district elections has maintained a difference in. 

29 MR. DAVIDSON: Let me just put the 

30 question like this. Leaving aside the number of 

31 withdrawals, would you put a withdrawal in the same 

32 category as an objection in the sense that a 

33 jurisdiction, when confronted by a letter from the 

34 Justice Department, decides that that's probably not 

35 the way to go so far as the change that had been 

36 submitted? 

37 MS. POSNER: I agree. I think it heads in 

38 that direction, yes. It's not quite the same as an 

39 objection but withdrawing it after the questions, 

40 specific questions have been raised about why lines 

41 are drawn in a certain way or why the changes are 

42 adopted or the impacts of the change, I think this is 

43 evidence that the jurisdiction decided that those 

44 concerns were things they wouldn't be able to meet 

45 and they would -- it's the same as any kind of 

46 settlement to the lawsuit. People argue about what 

47 settlements mean. You know, we just settled because 

48 it's too much trouble to defend and that's certainly 

49 what jurisdictions are saying, but I don't think 

50 that's the whole story. 

51 MR. DAVIDSON: Thank you, Mr. Kengle? 

52 MR. KENGLE: Well, to take the withdrawals 

53 first. That reminds me of the semi-statistic that 

54 they used to keep on Patrick Ewing when he played at 

55 Georgetown where they tracked the "almost" shots. I 

56 think that Mark is right that under the recordkeeping 

57 system, you should be able to get fairly easily a 
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precise listing of those submissions that were 
withdrawn following the request for additional 
information. I don't know the numbers. 

My sense is that the number is small 
enough that you should be able to go through it on a 
case-by-case basis to try to get a better sense of 
what happened because it may have been withdrawn for 
reasons that were not directly related to the 
information. 

In other words, they may have found out 
that they violated state law when drawing a 
redistricting plan. There is not necessarily a nexus 
between that and the request for additional 
information, although I would think that in many, if 
not most cases, it is related. But I think the 
numbers are such that you could get enough background 
to be able to ascertain that more directly and not 
infer it simply from the mere fact that it's 
withdrawn. 

MR. GREENBAUM: The answer is we're 
talking about a couple hundred since 1982. 

MR. KENGLEt Oh, it is? 

MR. GREENBAUM: Yes. 

MR. KENGLE: I know Chandler Davidson is a 
very hard worker so that's not a big number for him. 
To respond on the observers, certainly the fact that 
observers have gone out to a jurisdiction is 
something that, again, is very relevant to the 
question of whether there was the potential for 
continued discrimination in that jurisdiction. The 
absence of observers in a particular jurisdiction 
over time I wouldn't necessarily take as the same 
quality as there is not a problem. It just may mean 
the situation is stable. 

But let's say that Section 5 coverage were 
withdrawn, this situation could change radically. If 
the jurisdiction knows that federal observers are no 
longer able to be sent, the situation could change 
dramatically. I think the experience in the Voting 
Section has been that many times -- that, for 
example, in a primary election, we get reports of all 
kinds of things going wrong and it could be 
documented so that you know that things went wrong. 
The observers show up for the runoff election or the 
general election and things are smooth as glass. So 
the presence of the observers can have -- the threat 
of observers can also have that kind of effect. 

One thing that I would know that I think 
you want to take into account is that presently, in 
the past several years, there has been an increasing 
willingness on the part of the Civil Rights Division 
to send out attorneys for what's called attorney 
coverage in elections. Now, that always was an 
option but there has been an increasing, I think, use 
of that practice. 

Now, attorney coverage does not involve 
federal observers . The federal observers of course 
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1 are recruited and supervised by the Office of 

2 Personnel Management. There is a very formalized 

3 procedure under which they are dispatched and the 

4 jurisdictions to which they were sent have to be 

5 certified either by court or by the attorney general 

6 before the observers are eligible to be sent out. 

7 MR. DAVIDSON: Can I interrupt you right 

8 at this point just for purposes of clarification? 

9 When observers are sent to a locale, are Justice 

10 Department lawyers also sent? 

11 MR. KENGLE: Yes. They work hand in hand 

12 with the supervisors from the Office of Personnel 

13 Management. Generally the observers are 

14 investigators who are low key and there are captains 

15 and cocaptains who supervise them and they are senior 

16 investigators. They work hand in hand with the DOJ 

17 attorneys. But in terms of direct supervision, the 

18 reporting chain goes up through OPM and then their 

19 supervisors work with DOJ. 

20 But there has been an increasing use of 

21 attorney coverage and so there will be DOJ personnel 

22 present in jurisdictions on election day that will 

23 not be reflected in the numbers of federal observers 

24 that are sent out. 

25 MR. DAVIDSON: Is there a way that one 

26 could obtain information on the number of civil 

27 rights attorneys who are sent out without observers? 

28 I mean, I have data on observers but I don't have any 

29 data on just -- 

30 MR. KENGLE: As I recall the practices, 

31 prior to the election, there will be a press release 

32 issued by the public affairs officer who handles the 

33 Civil Rights Division and the press release will 

34 identify those jurisdictions in which attorneys will 

35 be present. It doesn't identify them by name and I 

36 don't think it identifies the number that will be 

37 present in the particular jurisdiction, but it will 

38 at least identify those states and I think counties 

39 in which they'll be present. 

40 MR. GREENBAUM: The answer is that since 

41 2001, you can get that information in terms of where 

42 attorneys were sent for attorney coverage. Prior to 

43 2001, that information is not available. 

44 MS. NARASAKI: Can I ask a related 

45 question on the observer issue? Because that's 

46 obviously one of the sections that also might sunset. 

47 So is it your sense that that section is fine as it 

48 is? Do you feel like -- are there cases where you 

49 wish that you had more ability to send out -- is it 

50 too narrowly drawn, in other words, in terms of your 

51 ability to send out observers? 

52 MR. KENGLE: Well, presently the ability 

53 to send out observers was conditioned either upon the 

54 jurisdiction being subject to the special provisions 

55 in Section 4 of the Act which would lead to Section 5 

56 coverage or a certification by Federal District 

57 Court. 



910 


93 


1 And the Department has been able to use 

2 the certification by federal court as a way to get 

3 out for -- let's say Section 203, in those cases 

4 where we have a consent decree in the Section 203 

5 enforcement case, we've been eible to have those 

6 jurisdictions certified by the federal court for 

7 federal observer coverage for a number of years and 

8 it really has been invaluable. 

9 I've spent a lot of time working on a case 

10 involving Passaic County, New Jersey and we've sent 

11 observers there repeatedly. They would not have been 

12 eligible to go there but for the consent decree and 

13 the lawsuit, and their presence really was invaluable 

14 in turning that situation around and in bringing the 

15 county up to Section 203 compliance. 

16 MS. NARASAKI : I know, but I think part of 

17 the challenge, I know for Asian languages in the 

18 early days, it was hard to get litigation -- it was 

19 hard to get to the consent decree and -- for the 

20 Asian languages are often not in the Section 5 

21 covered jurisdictions and so then we're kind of stuck 

22 with knowing there is a problem and trying to get 

23 Justice to come out but under what authorization did 

24 they come out. 

25 MR. KENGLE: This could be -- it's trying 

26 to address situations like those is one of the 

27 reasons why attorney coverage has become more 

28 popular. But that is more limited because the 

29 federal observers have a statutory right to be 

30 present in the precincts and to observe the voting 

31 process at all stages, whereas the attorney coverage 

32 is outside their jurisdiction and if they want to 

33 throw you out, they can throw it out. They don't 

34 want to let you in in the first place and you pretty 

35 much have to respect that. And so there is a sort of 

36 qualitative difference in what could be achieved with 

37 those two types of coverage. 

38 In terms of making federal observers 

39 available in additional jurisdictions, I haven't 

40 really thought about whether or how to do that 

41 outside of -- if Section 4 is revisited and 

42 additional determinations are made, then I think the 

43 current system would certainly want to keep that and 

44 jurisdictions that want to be covered would also be 

45 eligible for federal observers. 

46 MS. POSNER: If I could just add a brief 

47 comment to your question. I do think there is a 

48 strong case to be made for extending the ability to 

49 assign observers. Right now, as Bob said, the 

50 ability to send observers is a subset of the Section 

51 5 jurisdictions. It's not every Section 5 

52 jurisdiction. It's those Section 5 jurisdictions 

53 which are separately certified by the attorney 

54 general . 

55 But certainly 203 is pretty much tied to 

56 the question of how elections are run and very much 

57 that has, of course, to do with a lot of things that 
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1 go on before you actually vote, but has a lot to do 

2 with what goes on in the polling place. So it would 

3 seem like it would make a lot of sense to add and say 

4 that observers also can be assigned to 203 

5 jurisdictions perhaps again pursuant to that 

6 certification process that the attorney general uses 

7 so it wouldn't be automatically all 203 jurisdictions 

S but that would be a further qualification. 

9 Furthermore, the Justice Department 

10 recently has been sending observers to other places 

11 throughout the country if the jurisdiction agreed. 

12 And just as a matter simply of constitutional law, I 

13 would think that observer coverage could be 

14 assigned -- that ability even beyond 203 could be 

15 extended throughout the country, at least when you're 

16 dealing with federal elections, just like the 

17 National Voter Registration Act applies to federal 

18 elections, a specific constitutional authority that 

19 gives Congress the right to extend it. 

20 So I think it is unreasonably limited 

21 based upon the fact that the way it was drafted, it 

22 was drafted with what people were thinking about in 

23 '65''70. Certainly we've gone beyond that, 

24 especially with 203. 

25 MS. NARASAKI: Thank you. 

26 MS. POSNER: The examiner part hasn't been 

27 used much at all. The last time we actually sent 

28 people out to register to vote was in the '80s. 

29 MR. ROGERS: I'm going to really press you 

30 for quick answers if we can, only because of time. 

31 And it turns out we do have a public testimony 

32 portion. So let's try, if we can, to be as precise 

33 as we can with questions. 

34 MR. VALELLY: With your permission, I was 

35 wondering if I could address the question that 

36 Commissioner Davidson asked about other indicia 

37 because there was -- I didn't want the premise -- and 

38 I couldn't tell if there was a premise -- that there 

39 has been a decline or tapering off in objection 

40 letters or in other kinds of evidence that would show 

41 evidence of discrimination. I just wanted to -- so I 

42 don't know if this is the right time. 

43 MR. ROGERS: Sure. 

44 MR. VALELLY: Okay. In this piece that 

45 I'm a coauthor with Peyton McCrary and Christopher 

46 Seaman, table 2 is legal basis for objection 

47 decisions and the number of letters that were sent 

48 out in the 1970s that were based on intent was 2 

49 percent. I mean, the percentage. In the 1980s, that 

50 rose to 25 percent and by the 1990s, that rose to 43 

51 percent. 

52 This is picking up with Ken's earlier 

53 point about how smoking g\in evidence is one thing but 

54 intent evidence is something that can affect -- that 

55 is shown. And what our survey of the objection 

56 letters showed was that the Department was able 

57 increasingly to interpose objections on the basis of 
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intent evidence. So that's one in^ortant factor. 

MR. ROGERS: That is all preclosure 2. 

MR. VALELLY: That'S all preclosure 2, 

exactly . 

MR. ROGERS: In a post-closure 2 world, 
that is a significant, as you pointed out, decline. 

MR. VALELLY: In a four-year period, and 
so these aren't entirely comparable but -- and this 
is what Bossier did. Two letters. And we're not 
even talking about percentages. So in other words, 
it's implausible to think that official behavior 
drastically changed from 1999 to 2001. In other 
words, in the 1990s, the Department was predominantly 
showing in its objections that it was concerned about 
intent. In other words, over half of the letters, it 
was intent . 

And then suddenly in the four-year period 
after Bossier, it can only issue two letters 
regarding retrogressive intent. It's just impossible 
to believe that we're talking about a transformation 
of attitudes or intentions. We're talking simply 
about an artifact of the requirement imposed by the 
Court. So I just wanted to stress that what you 
actually see is more like a peak and then a crash in 
the data that we sent . 

MR. ROGERS: That's very helpful. 

MR. DAVIDSON: I want to ask one more 
question here to Mr. Willis and it has to do with 
the -- refresh my memory here. Was it the voter --a 
voting official who asked for armed guards in what 
places in -- what was the town? 

MR. WILLIS: This was Chesterfield County, 
Virginia and it was the voter registrar who announced 
that he was going to hire police officers, that he 
was going to ask the county to send police officers 
or he would hire them outside the normal duty hours. 

MR. DAVIDSON: And what was his purpose in 

doing that? 

MR. WILLIS: Ostensibly, his purpose was 
to fight terrorism and this was to deter a terrorist 
attack on Chesterfield County, Virginia. And given 
-- who knows exactly what was motivating him to do 
this and I guess you get to some of the issues of 
purpose here but he did announce it. 

He was roimdly criticized for it from the 
state Board of Elections to -- even all the other 
registrars in the state of Virginia announced that 
they would not be doing anything like that. This is 
an instance of actually isolating someone but he 
stuck to his guns on it. 

MR. VALELLY: So to Speak. 

MR. WILLIS: Yes, so to speak. Stuck to 
his many guns on it, 

MR. DAVIDSON: So there were armed guards 
at the election sites? 

MR. WILLIS: Yes. 

MR. DAVIDSON: But there were also 
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1 observers who were there? 

2 MR. WILLIS: That's right. There were 

? observers from the Justice Department. 

4 MR. DAVIDSON: Was there any suggestion 

2 that this was racially motivated or was it against 

6 Arab-Americans or anything of that sort? 

MR. WILLIS: Like many of these issues, 

8 there are so many nuances to it and people are 

9 careful with their language. He simply announced it 

10 as a measure to fight terrorism. It certainly caused 

11 the African-American community to respond but also 

12 the Arab -American community. 

13 And in fact, we worked with the Muslim 

14 coalition in the area who decided to send out its own 

15 monitors to the polls as well and I talked to some of 

16 those people afterwards and there weren't any 

17 incidences. This was largely a symbolic act on the 

18 part of the registrar. 

19 And whether it intentionally targeted race 

20 or not, it was at the very at least a grossly 

21 insensitive move that indicated no knowledge of the 

22 past history of discrimination that had taken place, 

/ not just in this country but Chesterfield is a nearly 

24 all white, suburban county with a very long history 

25 of its own problems of race discrimination. 

26 MR. ROGERS: Thank you kindly, 

27 Commissioner Davidson. Before we did close, I did 

28 have a couple of questions. And I wanted to go back 

29 -- Georgia v. Ashcroft I'm fascinated by. And I've 

30 read over the opinion and I wanted to get, in 

31 particular a sense -- there was testimony earlier 

32 from the other panel of what happened in the 

33 post-Georgia v. Ashcroft world and I guess I'm trying 

34 to understand the facts about this. 

35 The whole design of that plan was that it 

36 was initiated essentially by African-American 

37 legislators in Georgia who essentially devised a plan 

38 that would help to assure their own continued success 

39 perhaps as well as continued Democratic success in 

40 Georgia, that they wanted to essentially begin to 

41 unpack overly packed districts there and essentially 

42 spread its voters out so that they would increase the 

43 odds or the likelihood of long-term Democratic 

44 dominance with respect to the state legislature in 

45 Georgia. That's my own summary. I know it's not 

46 half as good as the one you all might provide. 

47 But I understand generally that that may 

48 perhaps have been the goal and that it was initiated, 

49 at least the plan that was objected to was in fact a 

50 plan that was sanctioned by I believe over 90 percent 

51 of the African-American legislators in Georgia. I 

52 may be incorrect about that. I understand also that 

53 John Lewis testified in favor of the plan as 

54 articulated by Georgia, which I understand again was 

55 opposed by the Department of Justice. 

56 In a post-Georgia v. Ashcroft world, you 

57 have a circumstance in which there has been a 
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reversal of that to some extent. Democrats have lost 
both houses of the legislature despite the plan in 
effect -- the plan being in effect as articulated by 
the proponents in that case, is that correct? Please 
forgive me. My recitation of the facts may not be 
half as good -- 

MR . KENGLE : Clearly in the South there 
has been a very large partisan realignment and all 
the social science literature election results 
indicate that. And so I think a lot of transition 
has occurred in terms of control of legislatures in 
most jurisdictions. That is the way that was 
occurring. And then the impact of voting rights laws 
interacts with that to some extent and I think it's 
hard to distinguish those. 

In terms of what was happening in Georgia, 
the plan that ultimately was adopted and litigated in 
the Georgia case actually was drawn in a relatively 
closed setting among a relatively small handful of 
individuals, some of whom were African-American. 

But the plan itself was unveiled on the 
day of the vote to the remainder of the members, 
including members of the black caucus, and there was 
testimony that went into the record from -- I think 
it was Vincent Fort who made the speech from the well 
saying that I've only just seen this plan, I don't 
know -- I don't really know what it is or not. I 
have concerns about it but I'm going to let the 
Justice Department make up their minds about what it 
means and whether it's retrogressive. 

So in that particular case, I would 
distinguish that plan from those in which the black 
caucus or the black community generally had been more 
broadly involved in the inception of the plan and had 
full understanding of what was occurring with the 
district boundary changes. Those particular facts I 
think were probably not the best ones for the general 
desire on the part of anyone in the Democratic Party. 

MR. ROGERS: There was clearly a split in 
the minority community in a post world after that 
vote, but I understand the vote as at least recited 
in the Ashcroft opinion by the Supreme Court 
indicated that there was only one objector in the 
legislature who objected -- African-American who 
objected to that plan. 

MR. KENGLE: Yes. She was the 
representative from --in the Senate, she was the 
Senator from the Savannah district that was at issue. 
But to put it bluntly, my belief is there was a fair 
amount of nose holding in that vote, in other words, 
that we're going to vote for it. They did in fact 
vote for it. That is clear. But in terms of making 
an informed decision, I had serious questions about 
whether it was an informed decision as it affected 
their districts and other African-American controlled 
districts . 

MR. ROGERS: Absolutely. All right. One 
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1 other question about language in and of itself. 

2 Again, we've heard this term polarized voting 

' throughout the United States in terms of people and 

4 commenting about it. It's framed interestingly to 

3 me . 

6 Essentially, the term racially polarized 

voting essentially refers to patteim of whites as it 

8 relates to voting and not necessarily to minorities 

9 as it relates to voting. Is that generally accurate? 

10 In other words, the description of the fact that 80 

11 percent of African-Americans may be voting for the 

12 Democratic candidate, for example, in an election and 

13 that 80 percent of whites vote for a Republican 

14 candidate in an election, the label of being racially 

15 polarized, I guess in its generic sense, applies to 

16 both groups. But the thought is that the animus may 

17 reflect attitudes or thoughts as it relates to whites 

18 in voting for minority candidates as opposed to 

19 minorities voting for white candidates. Is that 

20 generally true? 

21 MS. POSNER: I think racially polarized 

22 voting really refers to both sides of the equation 

23 but there are several terms used there which I think 

24 reflect a lot of dispute about what polarized voting 

25 means. I think what Justice Brennan tried to 

26 describe in the Gingles case was something that 

27 reflects a correlation between votes and race and it 

28 doesn't try to get at the reason why, in terms of 

29 whether there is animus or whether there is some 

30 political party or explanation for it. It is simply 

31 a descriptive term of what is occurring. 

32 You try to identify who is the 

33 minority-preferred candidate, which involves some 

34 dispute. But once you do that, you look at, okay -- 

35 you can do various analyses, you can do statistical 

36 analyses which can show you, with a great deal of 

37 certainty, that indeed minority voters voted one way, 

38 party voters voted another way. Of course you want 

39 to look at the extent because that can make a 

■U) difference. Whites voting 90 percent for the white 

41 candidate would be very different than whites voting 

42 60 percent for the white candidate. But it's simply 

43 a description of votes being divided between the 

44 racial groups. 

45 Since then, there have been various 

46 efforts to try to undermine the ability of minorities 

47 to show that kind of polarized voting by trying to 

•18 look at, well, what is the best explanation, so that 

‘J if you have a situation where minorities are voting 

50 for the Democratic candidate and whites are voting 

51 for the Republican candidate, the argument has been 

52 made and the Fifth Circuit has so held and it said, 

53 well, maybe that's not polarized voting. That's 

54 simply partisan voting and that's, quote, unquote, 

55 the better explanation. So I'm not sure -- that may 

56 go way beyond what you were asking me. 

57 MR. ROGERS: No, to some extent that does 
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1 go to the point because it's an interesting analysis. 

2 I mean, if you know that you have demographic 

3 patterns that indicate that groups of people vote by 

4 and large -- now, this isn't necessarily true among 

5 white voters. But among minority voters, there are 

6 pretty clear patterns of voting in large numbers 

7 exceeding 50 percent for a particular party or 

8 orientation. 

9 And so the idea of -- this begs questions 

10 about what's involved in terms of -- as you point 

11 out, that the court may note, issues relating to 

12 partisanship, issues related to race and how you draw 

13 lines and boundaries and otherwise. But there is no 

14 doubt that this is part of this sort of general 

15 policy debate about sort of what goes on as it 

16 relates to the Voting Rights Act, should there in 

17 fact be reauthorization of the provisions of it that 

18 we're dealing with and otherwise. Is it race or is 

19 it party at the end of the day. 

20 MS. POSNER; I guess I would explain to 

21 you that that's not an appropriate question, that 

22 that's not what's at issue. What's at issue is 

23 whether you could simply describe it in terms of 

24 polarization. In fact, everybody knows there is a 

25 close correlation throughout the country, 

26 particularly in the South, between race and party. 

27 To try to untangle the two I think is to try to do 

28 something that's very difficult to do and is simply 

29 not something that leads to any helpful result. 

30 MS. NARASAKI: Could I clarify that? 

31 MR. ROGERS: Sure. 

32 MS, NARASAKI: That's actually -- I don't 

33 understand how parties get separated from race if the 

34 reason why racial groups are voting among party lines 

35 is because they perceive one party to represent their 

36 interests more than the other party. To me, that 

37 would be in fact evidence that people are voting what 

38 their perceived interests are and your the ability to 

39 get what you think -- your inability to really elect 

40 the candidate of your preference. Am I missing 

41 something? 

42 MS. POSNER: No. We had a situation of 

43 course in the South where, in 1965 and continuing up 

44 until the 1990s, certainly at the local level, where 

45 the Democratic Party was the party that controlled 

46 all elections. If you hypothesize two situations, 

47 you have the Democratic Party and you have the white 

48 faction and the African-American faction. If 

49 African-Americans voted for the African-American 

50 faction of the party and the whites voted for the 

51 white party, that's polarized voting. That's not a 

52 partisan explanation. 

53 But if suddenly you take that same 

54 situation and you simply rename those into two 

55 different parties, suddenly people say, no, that's a 

56 partisan issue. I think it's the same wine in a 

57 different bottle. 
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1 MR. VALELLY: Would it be appropriate for 

2 me to raise a couple of points? 

3 MR . ROGERS : Sure . 

4 MR. VALELLY: I think there is a history 

5 here which is the 15th Amendment was written 

6 initially with an explicit right to office and it was 

7 from that right to office was -- this was in response 

8 to the expulsion of black legislators from the 

9 Georgia legislature. And that right to office was 

10 taken out in order to aid the ratification process. 

11 And I think that that's cast a shadow over these 

12 issues. 

13 In other words, I think that racially 

14 polarized voting also refers to, and I picked this up 

15 in some of the prefatory comments you made, which is 

16 that a lot of white voters just really have a hard 

17 time voting for an African-American or minority 

18 candidate. They just can't do it. And they don't 

19 think of themselves as racist. In response to the 

20 survey, no, of course, I'm not racist. But they 

21 often will say, ahead of election, they don't know 

22 who they're going to vote for. And it turns out if 

23 you take the -- Thomas Pedigree, who is a 

24 sociologist, pointed out that if you take the "don't 

25 know" percentage and you add it to the percentage 

26 that is going to vote for the white candidate, you 

27 get a perfect prediction of who it is that is 

28 actually going to win the election when it's a 

29 minority candidate running against a white candidate. 

30 A colleague of mine at Swarthmore, Keith 

31 Reeves, did a terrific simulation for his Ph.D. 

32 dissertation which got tendered into a book. It's 

33 called Voting Hopes, Voting Fears and what it did was 

34 it showed a sample of people --he created a 

35 simulation in which it was revealed to them that 

36 after they had expressed a preference for a liberal 

37 Democrat, that liberal Democrat they had expressed a 

38 preference for before the poll, the person was an 

3 9 African-American . 

40 When they were told that the person was an 

41 African-American, the significant percentage changed 

42 their voting predictions to "don't know." They 

43 weren't sure how they were going to vote. And so the 

44 clinical simulation -- it's not a real world test but 

45 it does get at this issue of taking out policy 

46 preferences and party preferences and being able to 

47 control for policy preferences and party preferences 

48 and see the role of racial effect and switching 

49 people's decision to "I know who I'm going to vote 

50 for" to "I don't know who I'm going to vote for." 

51 MR. ROGERS; Absolutely. I won't belabor 

52 the point anymore, but I think it's sort the crux of 

53 what this stuff is all about at the end of the day. 

54 This provision of the Voting Rights Act is designed 

55 to remedy the issues related to problems related to 

56 race. We live in a time at which we no longer 

57 describe the terms in the same way as they were in 
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1 the past . 

2 The behavior in and of itself may well 

3 still be the same, i.e., as you described it, I'm not 

4 going to vote for you, period, and it doesn't have 

5 anything to do with your qualifications. It's just 

6 because of what you look like, period. And yet it's 

7 not formally described that way. 

8 And so now we live in a world in which we 

9 try to call something what it is, what it appears to 

10 be or at least is articulated as something else. And 

11 from a public policy standpoint, when you get folks 

12 who are sitting on the Hill, it's interesting to 

13 again hear opponents or proponents for or against 

14 this, those who may be against reauthorization 

15 basically say, listen, it's been a great Act, it's 

16 accomplished its purpose, we're a different society 

17 now, the world has changed, people are no longer 

18 caught up in emotions of the past cuid let's start 

19 from a level, quote, playing field. 

20 Folks on the other end say, wait a minute, 

21 it's not right. The world hasn't fully changed, 

22 These are circumstances that are different today, 

23 that are still evident today, maybe couched 

24 differently but are still the same. I won't belabor 

25 the point. Thank you kindly. Any other questions 

26 from the members of this panel? 

27 You all, I wanted to thank you personally. 

28 You all bring obviously a level of sophistication and 

29 substance that is remarkable. Given the fact that 

30 you all are involved in the substance of actually 

31 litigating these cases, you've taken the provisions 

32 articulated to the Congress and then you are 

33 responsible for their implementation and enforcement. 

34 And in that sense, it's remarkable getting a chance 

35 to talk with you. I just wish we had a few more 

36 hours to be with you, frankly. 

37 It's very helpful having -- and I don't 

38 know that we've had as much because we've had very 

39 practical testimony in our fact-finding role which is 

40 what we have to do as a Commission. But it's 

41 certainly extraordinarily helpful to have the 

42 analysis point of view that you all bring as a result 

43 of sort of the legal minds that have been involved in 

44 challenging or dealing with factual cases involving 

45 the substance of what we're asking may be considered. 

46 So thank you. 

47 (Applause.) 

48 MR. ROGERS; We'll now move to the public 

49 portion of our testimony today and we have one 

50 individual in particular who has been gracious enough 

51 to wait and to be present with us here today. We are 

52 honored to have Mr. Luther Lowe who has joined us. 

53 Luther, you are a student, of all things, at the 

54 College of William & Mary. I'm not sure what year 

55 you're in. You're a sophomore? 

58 MR. LOWE: I'm a senior. 

5 MR. ROGERS: You're a senior. You're a 
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1 senior this year at the College of William & Mary and 

2 we are pleased that you've taken some time to come 
and join us here and we look forward to frankly any 

4 statement that you might have to offer, 

5 MR. LOWE: Well, thank you. And I'll try 

6 to keep my statements brief knowing that we're 

/ running into a late part of the day. But good 

8 afternoon, Commissioners. Thank you for being here 

9 today and the important work that you all are doing. 

10 I'm Luther Lowe. I'm a senior at the College of 

11 William & Mary. 

12 Now, my comments today reflect, I would 

13 say, another aspect of disenfranchisement but our 

14 efforts are alike and intersect in many ways. And 

15 I'll get back to that. My reason for attending is to 

16 discuss a serious problem I see in Virginia and 

17 around the country, the problem of college student 

18 voter disenfranchisement. 

19 Nearly two years ago, I attempted to 

20 register in the town where I live, Williamsburg, 

21 Virginia. As a senior of the College of William & 

22 Mary, I believed it was necessary that I register to 

23 vote where the local democracy had the greatest 

24 impact on me. After submitting my application to 

25 register to vote, I was sent a two-page questionnaire 

26 that I would later find out was sent to all students 

27 who attempted to register. Among the questions 

28 included are you a student, do you live on campus, 

29 are you active in local civic activities such as 

30 church, and many others. 

31 I filled out the questionnaire honestly 

32 and to the best of my ability. A few days later, I 

33 received a letter notifying me that my right to 

34 register had been denied. The reason? I lived in a 

35 dormitory and the city considered this a temporary 

36 address. Though I, like so many other college 

37 students, live with my parents for less than six 

38 weeks out of the year, I was told I needed to 

39 register where my parents lived in Arkansas. 

40 With the help of Kent Willis and the ACLU 

41 I challenged the decision of the local registrar. 

42 Ultimately, I was able to win my individual right 

43 solely on the basis that I also happen to be a member 

44 of the Virginia National Guard. But it did not set 

45 the precedent needed to protect the right of 

46 franchise for my peers. For example, students have 

47 been denied in the last month in Williamsburg alone 

48 attempting to register to participate in a 

49 gubernatorial election. 

50 My case is not unique. In Virginia and 

51 nationally, students are either denied the right to 

52 vote because of confusing laws, antistudent 

53 administrative practices or statutes or acts of 

54 blatant disenfranchisement. And really it shifts the 

55 focus to the question of the 26th Amendment and, when 

56 it was ratified in 1971, the ratifiers really failed 

57 to consider where do 18 to 20 year-olds live in small 
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1 to mid-size college tovms such as Williamsburg and 

2 how could this affect the makeup of the world of 

3 democracy. As I said before, my consnents today 

4 reflect another aspect of disenfranchisement but our 

5 efforts are like and intersect in many ways. 

6 For example, a similar situation to mine 

7 occurred less than two years ago at Paraview A&M in 

8 Texas, a historically black university. Indeed, the 

9 problem of student voter suppression often affects a 

10 different kind of minority, young people. As 

11 students, we are held to a higher standard as voters. 

12 Often those who are against allowing 

13 students to register in their college communities say 

14 that students are transients and have no vested 

15 interest in the long-term outlook of the community. 

16 But if you look at the U.S. Census data for 2000, 

17 you'll find that 47 percent of the U.S. moves every 

18 five years. To penalize some group with a defined 

19 transient behavior seems antidemocratic. 

20 Some further argue that this is not true 

21 disenfranchisement. After all, students mostly 

22 retain their right to vote where their parents live, 

23 I raise an objection to this as well. It makes no 

24 sense for me to be voting in a community where the 

25 local democracy affects me three months out of the 

26 year or less. Indeed millions of students opt to 

27 take on internships or jobs here in the summer months 

28 away from where their parents live. It doesn't make 

29 sense for me to be voting in a place where I only 

30 visit during Christmas vacation. 

31 As opening this forum, Commissioner Rogers 

32 spoke of two primary objectives of this Commission. 

33 First, to conduct regional hearings with regards to 

34 voting rights problems and, secondly, to create a 

35 comprehensive report. The purpose of the Voting 

36 Rights Act is to identify threats to a healthy 

37 democracy. I believe it is relevant to this panel to 

38 bring this troubling issue to light. Thank you for 

39 your consideration and thank you again for the 

40 important work that you all do. 

4 1 MR . ROGERS : Mr . Lowe , thank you so much . 

42 We appreciate your testimony and sharing your 

43 thoughts about your experience. Do any commissioners 

44 have any questions at all for Mr. Lowe? 

45 MR. OGLETREE: I have a comment. I 

46 appreciate what you have to say and your deep 

47 interest in voting and in fairness and I think you 

48 probably represent a generation of young voters who 

49 face the same dilemma. 

50 The irony of being disenfranchised for you 

51 is that our funny voting process now actually 

52 enfranchises political figures through our prison 

53 system. What I mean by that, there are thousands of 

54 residents of the District of Columbia who are 

55 incarcerated. There is no prison at all here in the 

56 District of Columbia where they can be housed. So 

57 when they're sent to Oklahoma or Colorado or 
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1 California, those local members of Congress get 

2 credit for voters. They're considered voters where 

3 they live, where they're imprisoned, and not at their 

4 home, which is an irony the other way, because it 

5 helps people to have a captive audience in some sense 

6 where people don't have any rights. 

7 But I think your testimony raises 

8 important issues. Both of my children went through 

9 the same thing. One was in New York and one was in 

10 Florida and they're voting. They kept coming to 

11 Massachusetts and they always had to be absentee 

12 voters, which made no sense to them. They would have 

13 to go through a whole lot of rigamarole but they 

14 really lived 90 percent of the time outside the place 

15 of their birth and their permanent residence. And I 

16 think what you have raised gives us much room to 

17 think about that, how to make that part of the 

18 broader agenda. I appreciate your comments. 

19 MS. NARASAKI ; I have a short question. 

20 My organization helped participate in the 1-800-VOTE 

21 hotline in the last election and a lot of the calls 

22 we got over the enforcement or the compliance with 

23 the Help America Vote Act identification 

24 requirements, a lot of calls we were getting were 

25 complaints from students who felt like they were 

26 being asked to give not just one but two or sometimes 

27 three forms of identification. 

28 And Georgia just passed a law trying to 

29 implement how they're going to accept identifications 

30 from the state schools but not from the historically 

31 black colleges. I'm wondering if, as a student, do 

32 you experience or do your friends experience any 

33 issues around identification requirements? 

34 MR. LOWE: I don't know specific examples 

35 but I do know of anecdotal reports in the City of 

36 Williamsburg where students were turned away from the 

37 polls. I'm not sure if those were as a result of ID 

38 now today. I had a conversation with our registrar 

39 who -- it's funny, we do actually get along even 

40 though we were on opposite sides in a lawsuit. 

41 He instructed me that if students were to 

42 be registered at -- now he's allowing off-campus 

43 students to register and on-campus students to not 

44 register. But if on-campus students register, that 

45 they need -- or if off-campus students register, they 

46 need to change their driver's license if they're an 

47 out of state and they need to change their driver's 

48 license to Williamsburg and it was a warning because 

49 I guess in January, he said that in Virginia, they're 

50 going to cross-reference it with DMV records so that 

bl essentially if you're a student from Michigan, an out 

52 of state student from Michigan who is on the voter 

53 rolls and you present a Michigan driver's license, 

54 then that wouldn't be valid ID, was essentially his 

55 point. 

56 So I think that there have been problems 

57 with that and there will probably continue to be 
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1 problems with that. And I also heard reports around 

2 the country of students facing similar issues. 

3 MS. NARASAKI: Thank you. 

4 MR . ROGERS : Do we have a copy of your 

5 written testimony or can we receive a copy? 

6 MR. LOWE: I'll submit that. And also 

7 there is a study by Michael Laughlin from Salisbury 

8 University on this and if there is no objection, I'll 

9 submit those for the record as well. 

10 MR. ROGERS; We would be delighted to 

11 receive that. Thank you very much, Mr. Lowe. We've 

12 reached our closing portion in terms of our ninth 

13 commission hearing. Are there any closing remarks by 

14 any of the commissioners that you would like to 

15 share? Well, then, we are so delighted to close this 

16 ninth hearing of the National Commission on Voting 

17 Rights Act and I thank you kindly for attending. We 

18 are now closed. 

19 (Whereupon, at 5:30 p.m., the hearing was 

20 concluded.) 
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1 MS. LINDBLOM: Good morning. My name is Maijorie Lindblom. I’m one of the 

2 co-chairs for the Lawyer’s Committee for Civil Rights Under Law. I’d like to welcome you this 

3 morning to this the 10’^ hearing of the National Commission on the Voting Rights Act. These 

4 hearings have been held all around the counhy, and this is the final public session of this group. 
We appreciate your coming, and I’d like to introduce the first speaker of the day, our executive 

6 director, Barbara Amwine. 

7 MS. ARNWINE: Good morning, everyone. 

8 ALL: Good morning. 

9 MS. ARNWINE: Good morning. Welcome, welcome, welcome, i am Barbara 

1 0 Amwine, Executive Director of the Lawyere’ Committee For Civil Rights Under Law. Welcome 

1 1 to the final hearing of the National Commission on the Voting Rights Act. For the staff, please 

1 2 clap, because that's a great accomplishment. 

13 (APPLAUSE.) 

1 4 MS. ARNWINE: We have had ten of these hearings all over the country. WeVe been 

1 5 in Montgomery, Alabama. WeVe been Rapid City, South Dakota, New York City, Minneapolis, 

1 6 Washington, D.C., Los Angeles, California, Phoenix, Arizona. We have been all over the 

1 7 country. We had many hearings in Georgia, in America’s Georgia, and we had a hearing in 

18 Orlando, Florida. So we have literally traveled the country. And the people who have done that 

1 9 work, who have brought us here this day, not only has been our talented staff who worked on this 

20 program, and may I see — I don’t even think she’s in the room. She’s probably running around, 

2 1 Marcia Johnson-Bianco, who has done so much work. But, also, I really want to thank the 

22 Commission, the National Commission on the Voting Rights Act who has just been outstanding 

23 in doing all of this incredible hearing work. 

24 It is fitting that we should have this final commission hearing in the place where it all 

25 began for the Lawyers’ Committee. We begin the final hearing of the National Commission at 

26 the House of Representatives, is in the middle of oversight hearings on the impact of the Voting 

27 Rights Act. We have been assured by the members of the House Judiciary Committee that the 

28 National Commission’s report will be entered into the congressional record. In fact, 

29 Comissioner Joe Rogers testified at the first hearings about the Commission’s activities and the 

30 trends that we have absorbed over the course of the hearing. 

3 1 Indeed, Jon Greenbaum will tell you that Congressman Mel Watts, who is also the chair 

32 of the Congressional Black Caucus, always says, well, weVe going to do nine hearings, and the 
3 Lawyers’ Committee has already done their ten, so if you add it together weVe got 1 9. So in - 

34 also, I would like to tell you that when Joe Rogers testified and electrified the congressional 

35 hearing room that both Republicans and Democrats talked about how important these 

36 commission hearings were, 

37 So 1 just want to again to salute the Commission for its great work. The National 

38 Commission’s report will assess the impact that the Voting Rights Act has had on discrimination 

39 in voting and allowing minority voters to vote for their candidate of choice. It will offer a 

40 complimentary picture of the state of discrimination in voting today by reviewing the employee 

4 1 records of the Department of Justice, cases litigated by voting rights attorneys, and, of course, 

42 the testimony from our regional hearings. 

43 Together this data will paint a complete picture of the role that the Voting Rights Act 

44 has placed in combatting discrimination in voting for the past four years and how minority voters 

45 still depend on its protection to ensure that everyone has equal assess to the political process. 

46 The Commission report will be released in January 2006. The evidence so far has been both 
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1 hopeful and disheartening from these hearings. During each hearing, we hear from voting rights 

2 litigators who have been instrumental in the development of the Voting Rights Act ensuring that 

3 its protections reach those at risk of discrimination. 

4 We have heard from experts who have studied the impact of the Act on effected 

5 communities, and we have heard from community activists and citizens who have given 

6 powerful antidotal evidence that proved that the National Voting Rights Act, particularly Section 

7 5 under the Central Provisions in the Voting Rights Act, must be reauthorized has been 

8 responsible for providing a voice to formally voice the community. 

9 Unfortunately, though, we have also heard from advocates and citizens chronicling 

10 continuing disparity in the voting experience between minority voters and other voters. Clearly 

1 1 the work of the Voting Rights Act, while having a poweilul effect on minority voters, is not 

12 done. 

1 3 We have heard from African-American and Latino voters who still struggle with 

14 discrimination. From American-Indians who tell of lack of language assistance, discrimination in 

1 5 culturally insensitive poll workers. And we have heard about the impact in the Department of 

1 6 Justice observers that have made our democracy accessible to Asian Americans and Latinos. We 

17 have heard from elective officials grateful for the mandate of the language of citizens provision. 

18 We have heard from former Department of Justice attorneys who testified about the 

1 9 impact the preclearance provision have had on jurisdictions. I am grateful for the assistance that 

20 the National Commission has received from the Commission’s many cosponsors. It is through 

21 the coordinated effort by the members of civil rights communities that have helped the national 

22 commission to accomplish this audacious task. 

23 I look forward to hearing today’s testimony and adding it to the already impressive record 

24 of this august body. When we put together this impressive group of commissioners, we did so 

25 knowing that theirs was not an easy task. What we were asking of them for was nothing short of 

26 assessing the continuing importance of arguably the most important piece of civil rights 

27 legislation that ever passed Congress. They have responded with distinction. 

28 I am proud to see this process unfolding and to have the opportunity to work with such a 

29 distinguished group. It is my pleasure before I introduce the Commissioner, I just wanted to 

30 recognize in the room our other co-chair, Robert Herrington, who is with Robinson, Bradshaw in 

3 1 Charlotte, North Carolina. 

32 Ifn also happy to see in the audience and who will be testifying today our board member 

33 and distinguished civil rights attorney in Mississippi, Carroll Rhodes, and it’s just great to see 

34 you, Carroll, and to have you with us here today. 

35 So now I want to introduce to you to our presiding Commissioner, Chandler Davidson. 

36 Professor Davidson is the Radoslav Tsanoff Professor of Public Policy Emeritus and served as 

37 chair in the Department of Sociology at Rice University. Dr. Davidson was the coeditor of the 

38 "Quiet Revolution in the South," a definitive work on the impact of the Voting Rights Act in the 

39 South. Professor Davidson. 

40 CHAIRMAN DAVIDSON: Thank you. Good morning. On behalf of the National 

4 1 Commission on the Voting Rights Act, I welcome you today to the last of the ten public hearings 

42 that the Commission will be conducting. The Voting Rights Act was signed into law in 1965 by 

43 President Lyndon Johnson in response to voting discrimination encountered by African- 

44 Americans in the South. 

45 When Congress reauthorized the Voting Rights Act of 1975, it made specific findings 

46 that the use of English only elections and other devices effectively barred minority language 
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1 citizens from participating effectively in the electoral process. In response, Congress expanded 

2 the Act to account for discrimination against language minority citizens by enacting the minority 

3 language assistance provisions found in Section 203. 

4 Before discussing Section 5 and Section 203 in greater detail, 1 want to explain which 

5 protection are scheduled to expire in 2007 and which are not. The right of African-Americans 

6 and other minorities is guaranteed by the Fifteenth Amendment, and this right is permanent. 

7 Permanent provisions of the Voting Rights Act ban literary tests and poll taxes, intimidation, 

8 authorized federal monitors and observers, creates various mechanisms to protect the voting 

9 rights of racial and language minorities. 

1 0 However, several temporary provisions of the Voting Rights Act will sunset or expire in 

1 1 2007 unless they are reauthorized by Congress. Three major protections of the Voting Rights Act 

12 will expire. First, Section 5 which requires certain states, counties, and townships with a history 

1 3 of discrimination against minority voters to obtain approval or preclearance from the United 

14 States Department of Justice or the United States District Court in Washington, D.C. before 

15 making any voting changes. 

16 These changes include redistricting, changes to methods of election, and polling place 

1 7 changes. Jurisdictions covered by Section 5 must prove that the changes do not have the purpose 

1 8 or effect of denying or abridging the right to vote on account of race, color, and membership in a 

19 language minority. The entire State of Mississippi, of course, is covered by Section 5. 

20 Second, Section 203 of the Act requires that language assistance be provided in 

2 1 communities with a significant number of voting age citizens who have limited English 

22 proficiency. Four language groups that are covered by Section 203, American Indians, Asian 

23 Americans, Alaskan natives, and Latinos. Covered jurisdictions must provide language 

24 assistance at all stages of the electoral process. As of 2004, a total of 466 local jurisdictions 

25 across 3states were covered by these provisions. Two Mississippi counties are covered by 

26 Section 203 for Choctaw Indians. 

27 Third, section 6{b), 7, 8, 9, and 13(a) of the Act authorize the Attorney General to appoint 

28 a federal examiner to jurisdictions covered by Section 5’s preclearance provisions on good cause 

29 or to send a federal observer to any jurisdiction where a federal examiner has been assigned. 

30 Since 1 966, 25,000 federal observers have been deployed in approximately a thousand elections. 

31 The Lawyers' Committee For Civil Rights Under Law acting on behalf of the civil rights 

32 community created the nonpartisan National Commission on the Voting Rights Act to examine 

33 discrimination in voting since 1982, the last time Section 5 was reauthorized. The National 

34 Commission is comprised of eight advocates, academics, legislators, civil rights leaders who 
3 5 represent the diversity that is such an important part of our nation. 

36 The honorary of the Commission is the Honorable Charles Mathias, former 

37 Representative and Senator from Maryland. The chair is Bill Land Lee, former Assistant 

38 Attorney General for Civil Rights, who unfortunately cannot be here today. 

39 The other national Commissioner is the Honorable John Buchanan, former Congressman 

40 from Alabama. On my far right, Dolores Huerta, co-founder of the United Farm Workers of 

4 1 America. Elsie Meeks, first Native American member of the US Commission on Civil Rights. 

42 Charles Ogletree, Harvard law professor and civil rights advocate. And the Honorable Joe 

43 Rogers, to my immediate right, former Republican Lieutenant Governor of Colorado, 

44 In addition to myself, Commissioners Buchanan and Rogers are present here today. We 

45 are also fortunate to have Mississippi Supreme Court Justice Fred Banks, and leading voting 
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1 rights attorney, Armand Derftier as Guest Commissioner here today. A hearty welcome to both 

2 of the gentlemen on my left. 

3 The Commission has two primary tasks: First, to conduct regional hearings, such as this 

4 one, across the country to gather testimony relating to voting rights; and, second, to write a 

5 comprehensive report detailing the existence of discrimination in voting since 1982. The report, 

6 which will be released in January of 2006, will be used to educate the public, advocates, and 

7 policymakers about the record of racial discrimination in voting. 

8 1 would now like to ask the members of the first panel if they would come up and be seated, 

9 please, and 111 give a brief description of how we will work this. There will be only two panels 

10 today, and the panelists of the first panel, who are now being seated, will be described in a 

1 1 minute. And we will then have a second panel in which we encourage members of the public 

12 who are here today to share their voting rights experiences. 

13 If you like to participate in the second panel, please speak with a staff member in the 

14 back. This is our primaiy staff member that you would speak to. If you would like to share your 

15 testimony but cannot stay, please see a staff member who will take your statement so that it can 

1 6 be included in the record. 

1 7 ! would now like to introduce the commissioners who are present here today. 

18 Commissioner, John Buchanan, who is a Baptist minister who has served churches in Alabama, 

1 9 Tennessee, Virginia, and Washington, D.C. Commissioner Buchanan also represented 

20 Birmingham, Alabama in Congress for 1 6 years. 

2 1 While in Congress, he was instrumental in the passage of Title 9, and also was a strong 

22 component of the full voting representation in Congress for the District of Columbia. After 

23 leaving Congress, he chaired the civil liberties organization, People for the American Way. John, 

24 would you like to make a statement at this time? 

25 MR. BUCHANAN: Thank you, Mr. Chandler. It’s a pleasure to be here in Jackson, 

26 Mississippi and to be a part of this celebration this weekend, this week of those who made the 

27 effort and made the sacrifices so that the promises on paper of the Bill of Rights, the 

28 Constitution, and the Declaration of Independence might become realties of the world for black 

29 Americans and all Americans. 

30 I salute those who are here from all over the country. We have continued in that similarly 

3 1 important task and those who came before. It’s also a pleasure to be in Jackson. Both my parents 

32 were bom in Mississippi, in Blue Mountain, Mississippi, and if you folks in Jackson have never 

33 heard of Blue Mountain, you Ye culturally deprived. But it’s a suburb of Cotton Plant in northeast 

34 Mississippi. 

35 It was there I held my first job, and I earned $2.50 a week as a boy in Uncle Sam’s 

36 General Store, and I got $2.50 plus room and board at Aunt Nattie’s house. So that explains my 

37 credentials for being here. It was here in Mississippi that I had my first encounter with the South 

38 as it was in attending a trial for a young man on trial for his life for the death of another young 

39 man. And the whole thing was treated as a great joke by the prosecutor and the court appointed 

40 defense attorney. 

4 1 It was a great amusement to the judge and the jury that the man was on trial for his life. I 

42 was stunned as a teenager at that performance. I do not celebrate the Mississippi or the Alabama 

43 that it was. We have reason to celebrate the Mississippithat has it become because of efforts of 

44 people like you, the Mississippi that’s trying to make itself a place of hope and opportunity for all 

45 of its people. 
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1 And I share with you the dream of the Mississippi that yet can be. It is a pleasure to be 

2 w ith you this morning and to listen with interest and attention to your testimony, because you’re 

3 helping make a record that needs to be made so the law can be as it ought to be in the 2 1 st 

4 century as it’s trying to become in the 20th. Thank you, Mr. Chairman. 

5 CHAIRMAN DAVIDSON: I Ve enjoyed being a member of this Commission for several 

6 reasons, but 1 think after hearing Commissioner Buclwnan’s testimony, you can infer one of the 

7 reasons for my enjoying being on this Commission so much. 

8 Commissioner Joe Rogers completed his term as Lieutenant Governor of Colorado in 

9 2003 where he held the distinction of serving as America’s youngest Lieutenant Governor, and 

10 only the fourth African-American in US history ever to hold the position. He served as founding 

1 1 chairman of the Republican Lieutenant Governors’ Association and served on the executive 

1 2 committee of the National Conference of Lieutenant Governors. 

1 3 Mr. Rogers created the acclaimed Dream a Life program, dedicated to the memory and 

1 4 legacy of Martin Luther King, Jr. and the leaders of the civil rights movement. I must say I have 

1 5 really enjoyed getting to know Mr. Rogers over the course of the last several months as well. Mr. 

1 6 Rogers, would you like to make a statement? 

1 7 MR. ROGERS: Thank you. Mr. Chairman, thank you kindly. First of all, it’s just good to 

1 8 be with you all here in Mississippi, and 1 hope I said that as well coming from Colorado. How 

19 many of you all are here from Mississippi, by the way? I know there are people who were not -- 

20 most people are. I know we went to dinner last night there were a number of folks who had come 

21 from various parts of the country that have obviously been committed to the issues of Justice and 

22 hope for people all around this State for a number of years. 

23 It was a pleasure to be with you all last night and to hear, Barbara, the number of 

24 accomplishments, and, frankly, the sense of family that seems to exist among many of you all 

25 that you all have together in terms of this meeting this weekend that you call Justice weekend. So 

26 1 fri delighted to be with you all here today. The substance and obviously our purpose in terms of 

27 being here is credible. 

28 And I wanted to explain in particular to the members of the panel that are here, your 

29 testimony is really incredible, and I know that you all have been (inaudible) here today. All of 

30 what youVe saying on the panel will all be recorded. Everything will be recorded, all that 

3 1 information will be provided to the members of the United States Congress who are considering 

32 the issue of reauthorization, and reauthorization is something that we don’t necessarily at ail take 

33 lightly. 

34 The Supreme Court has set a standard. Basically what they’ve said is if you can’t find a 

35 factual basis for the continuing existence of provisions like the Voting Rights Act, if you don\ 

36 have a tactual basis for its continual existence, then there may not be a constitutional basis and 

37 need for going forward with reauthorization of the key provisions. The bottom line is that the 

38 facts are what are critical in terms of our whole analysis taking place. 

39 And so, in that sense, we’re delighted to be here today. We’re pleased to have the 

40 opportunity to hear from you all as individual panelists, and our hope is that we will also hear 

41 from members of the public more generally in our open session. So it’s just good to be here from 

42 the mile high city of Denver, so to speak, the highest elevation peak in America. So good to be 

43 here. Thank you. 

44 CHAIRMAN DAVIDSON: Now let me introduce our guest commissioner Fred Banks, a 

45 partner in the general litigation group in the Jackson office of Phelps Dunbar. Commissioner 

46 Banks is a former presiding Justice of the Mississippi Supreme Court, and before his service on 
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! the Mississippi Supreme Court, Commissioner Banks served as a circuit judge in Hinds and 

2 Yazoo Counties for six years. From 1976 to 1985, he served in the Mississippi House of 

3 Representatives. Judge Banks. 

4 HONORABLE BANKS: Thank you, Mr. Chairman. I’m honored to be invited to be a 

5 guest Commissioner here with these distinguished Commissioners, and I welcome them to the 

6 State of Mississippi and thank them for their service in this important work. As you can tell from 

7 what the Chairman just said, I was a beneficiary. 

8 I was elected a total of eight times during 1975 and 1976, and I’d like to think that my 

9 service was beneficial. Minority votere were given a chance to select persons of their choice 

10 through the operations of the Voting Rights Act. I testified in the last reauthorization process 

1 1 before Congress and (inaudible) my role in this authorization process. 

1 2 I also served as chair of the relief (sic) committee of the national NAACP, and as you all 

13 know, the Washington Bureau of the NAACP will be (inaudible) securing reauthorization by this 

14 Commission (inaudible). I thank the panelists for coming to give us those facts to get the job 

15 done. Thank you. 

16 CHAIRMAN DAVIDSON: Commissioner Armand Derfher is preeminent voting rights 

17 attorney. He’s worked to ensure the promise of the Voting Rights Act from its exception to 

1 8 working as a federal examiner to working as an attorney on voting rights cases and testifying 

1 9 before Congress to ensure its reauthorizalion. Commissioner Derfher. 

20 MR. DERFNER: Thank you all. It’s good to be home. The time that I spent here, like 
2 i many of you, both homegrown and from far away, changed my life. And I was privileged to 

22 begin then some opportunities to participate in dealing with the right to vote and helping, I think, 

23 to expand the right to vote. 

24 These hearings involving the reauthorization of the Act which have taken place several 

25 times, you know, the temporary provision keeps expiring and keeps getting renewed, because it 

26 becomes clear each time that we still need them. And so, events like this hearing and the series of 

27 hearings that the Commission has conducted are vital in carrying out a national dialog that tells 

28 us exactly where we are and exactly how far we need to go. 

29 So we hope to hear today from distinguished panelists who are both lawyers and lay 

30 people and those involved in the struggle who will tell you exactly where we are and where we 

3 1 have to go. Thank you. 

32 CHAIRMAN DAVIDSON: Thank you. I’m going to introduce our panelists now. IVe 

33 been told that Representative Chuck Espy is here, and if he is, we’d certainly like to recognize 

34 him. He’s in the back. We’re really privileged to have you here. 

35 Robert B. McDuff is a civil rights and criminal defense attorney practicing in Jackson, 

36 Mississippi. He has represented black voters in several cases in the South, seeking to increase the 

37 number of black majority election districts through public officials, including members of 

38 Congress, state legislators, and state court judges. 

39 Prior to opening his practice in Jackson in 1992, Mr. McDuff was an attorney with the 

40 Lawyers Committee For Civil Rights Under Law in Washington, D.C., a member of the faculty 

41 at the University of Mississippi Law School where he directed a federal court public defender 

42 program, an attorney with the civil rights law firm of Bradford and Sugarman in Memphis, 

43 Tennessee, and a law clerk to the Honorable William Wayne Justice, a United States district 

44 judge in the eastern district of Texas and something of a legend in my home state of Texas. 

45 Mr. McDuff is a recipient of the pro bono service award with the National Human Rights 

46 Law Group. He currently serves as advice chair of the board of directors of the Mississippi 
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1 Center For Justice and is a member of the board of directors of the Lawyers' Committee for Civil 

2 Rights Under Law. 

3 Carroll Rhodes, solo practitioner in Hazlehurst, Mississippi, has been instrumental in the 

4 effort to enforce the Voting Rights Act in Mississippi and in establishing black majority judicial 

5 districts. Fie has served as lead counsel in numerous precedents setting voting rights cases, 

6 including the Magnolia Bar Association, Incorporated versus Lee case, and first of its kind in 

7 which Section of the Voting Rights Act was used, challenging the method of election for state 

8 Supreme Courts Judges. 

9 Before establishing his own practice, Mr. Rhodes served as a judge in the municipal court 

1 0 in Hazlehurst and also worked as a staff attorney for the Central Mississippi Legal Services. 

1 1 Brenda Wright is the managing attorney for the National Voting Rights Institute in 

1 2 Boston, Massachusetts, where she directs the nationwide litigation program. She served as the 

1 3 lead counsel for NVRI in its landmark cases in Vermont and New Mexico defending the 

1 4 constitutionality of campaign spending limits. 

15 Before joining the Institute in 1997, Ms. Wright served as director of the voting rights 

16 project at the Lawyers Committee For Civil Rights where she successfully argued her Supreme 

17 Court case involving in the 1993 motor voter law Young versus Fordice, which challenged 

1 8 Mississippi’s efforts to establish a racially discriminatory view on registration requirement for 

1 9 voting in federal and state elections. 

20 Ms. Wright has testified before Congress and the slate legislatures and authored 

2 1 numerous publications on voting rights and campaign finance reform issues. 

22 Deborah McDonald is a municipal court judge in Fayette, Mississippi and has a law 

23 practice in Natchez. She has served as the executive director, managing attorney and staff 

24 attorney of Southwest Mississippi Legal Services. She has been involved in several redistricting 

25 cases, including Watkins versus Fordice and Smith versus Arnold. She is also an active member 

26 of the Magnolia Bar Association. 

27 Ellis Tumage is a voting rights attorney. I have his curriculum vitae before me, and III 

28 j ust try to wing it a little bit. Mr. Tumage here has been legal counsel of Bolivar County, 

29 Mississippi Board of Election Commission since 1989. Duties include in court legal 

30 representation, training election officials and workshops, administrative supervision of elections 

3 1 and resolution of election contests and challenges. 

32 Private consultant in election contests, racial black voting demographics and 

33 reapportionment cases and issues under the United States Constitution and Voting Rights Act of 

34 1 965 . He also was a Cleveland, Mississippi Board of Aldermen elected in 1 988 and served 

35 through 1993. He was not here last night, I understand, at the celebration, because he was 

36 involved in a law case. 

37 So he’s a working attorney, and weVe pleased to have him here. We’re pleased to have ail 

38 of you here. And let me simply spell out to you our procedure, which IVe found in the past 

39 hearings sometimes changes from moment to moment, but at least at the beginning it will be the 

40 following. 

41 I will ask each of the panelists to give their testimony, and after all of the panelists have 

42 completed giving their testimony, the Commissioners will then ask them questions individually. 

43 So we’re honored at this point to begin with Mr. Rob McDuff. 

44 MR. MCDUFF: Thank you. Commissioner Davidson. Thank you all that are from out 

45 state for coming to Mississippi for holding these important hearings. I am a native of Mississippi. 

46 I was raised in Hattiesburg. IVe been back and been living in Jackson the last 1 5 years. 
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1 So as so many people in this room know, it’s a remarkable struggle in the 1950s and 

2 1960s by black citizens throughout the State to obtain the right to vote, to break down the 

3 manifestation of segregation and white supremacy. But even with the right to cast a ballet, very 

4 few black citizens were elected to public office in Mississippi in the 1960s. 

5 The first member of the Mississippi Legislature who was black was elected in 1967, and 

6 no additional black members of the Legislature were elected until eight years later in 1975, and 

7 as a result of enforcement of Section 5 by the Justice Department and litigation in the federal 

8 courts subject to the 1 4th Amendment. 

9 There was no black member of Congress in Mississippi for the first 85 years of the 20th 

1 0 century. The only reason that change w^ because of the enforcement of Section 5 of the Voting 

1 1 Rights Act by the Justice Department and litigation under the amended Section 2, as it was 

1 2 amended in 1982, of the Voting Rights Act, leading finally to the creation of the majority black 

1 3 congressional district and the election of the first black Congressman from Mississippi in 1 986. 

14 That same year, 1986, of the 100 Chancery, Circuit, and County Court judges in Mississippi, 

1 5 those are the trial courts of record in Mississippi, out of a hundred only one, Fred Banks, was 

16 African-American. As a result of the litigation filed under Section and Section 5 and 

1 7 enforcement of Section 5 by the Justice Department, that was changed. Judicial districts were 

18 redrawn, and a significant number of African-American judges were resulted. 

19 So that - the same story is true for city councils, county supervisors, county election 

20 commission. The integration of those bodies in any significant numbers resulted only after 

21 enforcement of Section 5 and litigation under Section in the 1 4th Amendment. 

22 There has been a lot to change in Mississippi, but without Section 5 of the Voting Rights 

23 Act, much of that change would not have come about. Much of it would not have occurred, and 

24 we would still be living - most of the citizens of this State would still be living under 

25 governmental bodies that are all white. 

26 People often talk about the fact that Mississippi has the highest number of black elected 

27 officials of any state in the country. The last time the Joint Center for Political Studies did report 

28 the number of 892. And, now, see, it’s a remarkable change from 1965 when the Voting Rights 

29 Act was passed. 

30 But two things need to be kept in mind. Number one, Mississippi does have the highest 

31 African-American population percentage of any of the 50 states. So it should have the highest 

32 number of black elected officials. But even that number was only 18.7 percent of the total 

33 number of elected officials in Mississippi in a state where over 33 percent of the voting age 

34 population is black. 

35 So 33 percent of the voting age population is black, but less than 19 percent of the elected 

36 officials are black here in the beginning of the 2 1 st century. We do - one other thing I want to 

37 add Nearly all of those officials were elected. Nearly all of those black officials were elected 

38 from majority black jurisdictions. Only a handful have been elected from a majority white voting 

39 district. 

40 I think when we start talking about the need for renewal of Section 5, some people are 

41 going to say, well, we don\ need it anymore. Discrimination is behind us. That’s all ancient 

42 history. 

43 I remember once when I was - prior to the time I attended law school, I was in 

44 Washington, D.C. and went to the United States Supreme Court to hear the argument in a case 

45 called Conner versus Finch, which was one of the manifestations of the law running Mississippi 

46 legislative redistricting litigation, which so many of you were a part of. 
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1 And Frank Parker was arguing the case on behalf of black voters in Mississippi, and the 

2 attorney for the State of Mississippi kept saying, you know, that’s all ancient history. That’s all 

3 ancient history. And that was before we had an African-American member of Congress. That 

4 was before we had any black judges in the State of Mississippi, That was before there was 

5 integration of the law of a number of accounting boards of supervisors and city councils. And 

6 so, it wasnf all history in 1977, and itk not all history now. There are no statewide black elected 

7 officials in Mississippi. In 2003, there was an election for state treasurer. One of the candidates, 

8 African-American, had been the director of the State Department of Economic Development. He 

9 had a number of qualifications for the job that made him clearly the best choice, and he was 

10 defeated by a 29-year-old white man who had no relevant experience in the area in an election 

1 1 that was characterized by severe racially polarized voting. 

12 Until elections in Mississippi are not characterized by extreme levels of polarization that 

1 3 exist here, Section 5 must remain in place. They say that those who fail to understand history are 

1 4 doomed to repeat it, and I do fear that if Section 5 is not renewed, we are going to see a repeat of 

15 a lot of bad history in Mississippi, as well as in other states throughout the country. So I urge 

1 6 you to recommend to the Congress that for the sake of people in Mississippi and throughout the 

1 7 country, that Section 5 of the Voting Right Acts be renewed. Thank you. 

1 8 CHAIRMAN DAVIDSON; Thank you, Mr. McDuff. Mr. McDuff has set a good 

1 9 example of staying within the allotted time limit. We can applaud him for that, and we now 

20 move forward to Mr. Rhodes. 

21 MR. RHODES: Thank you. Chairman Davidson and the Commissioner. 1, too, welcome 

22 you to Mississippi, and thank you for taking the opportunity and the time to vote through this 

23 important subject. I, myself, like Rob McDuff, Deborah, McDonald, Ellis Tumage — 

24 CHAIRMAN DAVIDSON; Mr. Rhodes, can 1 ask you please to bring your mic just a 

25 little bit closer? Thank you. 

26 MR. RHODES: I, myself, like Rob McDuff, Deborah, McDonald, Ellis Tumage, am a 

27 native Mississippian, and I have been involved in voting rights litigation ever since 1 have been a 

28 lawyer, I want to talk about the Voting Rights Act, though, in a little bit different context than 

29 what Rob did. When the Voting Rights Act was initially enacted, the Section 5 provision was 

30 initially enacted in 1965, the thought was that if black people were given the right to vote in 

3 1 Mississippi, that all would be well. 

32 And so, from 1 965 until 1 975, the emphasis of civil rights people in this State and the 

33 .lustice Department was on gaining access to the battle, making sure that black people could 

34 register and vote. Before the Voting Rights Act was enacted, there were only like 6.7 percent of 

35 African-Americans registered to vote. After Section 5 was enacted, that number went up 

36 dramatically to over 58 percent, and by 1975, had increased to over 75 percent. 

37 And when the first sunset of Section 5 came up in 1975, we knew that there was more to 

38 be done because just gaining the access of the ballet was not enough, because black voters went 

39 to the polls between 1 967 into 1 970 and voting but they could not elect candidates of their 

40 choice. 

4 1 And the reason they could not was because white elected officials in Mississippi who 

42 controlled all branches of the government from the state level down to the counties and the 

43 municipal level came up with new and ingenuous methods to keep blacks from being elected to 

44 office. 

45 So the emphasis for Section 5 enforcement from 1 975 to 198sort of changed a little bit 

46 from just getting blacks elected to ~ from just giving blacks the ballet to making sure that they 
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1 could be elected to office, striking down a lot of those new barriers that came up. And one of the 

2 things that elected officials did, they ch^ged from district elections to at large. They did -- they 

3 changed some positions from elected positions to appointed positions. 

4 And because Section 5 there, it required these officials to seek free clearance and 

5 prevent occasional Justice Department objections. And in 1 982, everybody thought that all was 

6 well. We were getting blacks elected to office. We had blacks be elected to every position except 

7 for Congress and statewide positions in the State. And people thought that the Voting Rights Act 

8 was affective, and Section 5 was no longer needed. 

9 But then, the reauthorization came in 1982. And after the reauthorization in 1982, there 

10 was a vigorous effort of enforcement by civil rights groups in the State and by the Justice 

1 1 Department to make sure that all of these voting changes that Mississippi was enacting was 

12 pretty clear. And that’s when we had a dramatic increase in the number of black elected officials. 

13 As Rob said, the Joint Center for Political Smdies most recent report states that there are 89black 

! 4 elected officials in Mississippi. The total number of elected positions in Mississippi is 4,76 1 . Of 

15 that 892, most of them, as Rob said, are from majority African-American areas, but they also are 

1 6 from areas where there’s less population. 

1 7 The larger areas where they are greater population, the more difficult it has been to elect 

1 8 black officials. After the 1 98reauthorization of Section 5, there was a dramatic increase in the 

19 number of black elected officials, due primarily to litigation. And some of that litigation was 

20 geared just at Section 5. 

21 There had been more than 300 acts of the Mississippi Legislature that had been enacted 

22 before 1 98that had never been submitted for preclearance. Those were acts that dealt with 

23 changes in voting, but had never been submitted for appropriate clearance. And there was a case 

24 that was brought, Murphy versus Pitman, that required Mississippi to submit all of these different 

25 laws to the Justice Department. 

26 And some of those laws that were submitted dealt with the election of judges. And the 

27 Justice Department objected to many of those laws, because what Mississippi had done had been 

28 to change from single member election districts with chancery and circuit court judges who are 

29 judges at the trial level in Mississippi to multi-member districts. And by changing to multi- 

30 member districts with at large method of elections, it made it more difficult for blacks to be 

3 1 elected. 

32 Because the Justice Department objected to those voting changes, we were able to have 

33 litigation under Section of the Act that resulted in, as Rob said, an increased number of blacks 

34 being elected to trial judgeship. The same thing is true for the state legislature. Litigation as a 

35 result of being - more blacks being elected to the Mississippi Legislature because of Section 5 

36 provisions requiring preclearance. 

37 There are 12House members. In 1982, there were 20 blacks. Because of litigation and 

38 efforts of preclearance, today there are 35 black members of the House. In the Senate, there are 

39 52 members in the Senate, and in 1982, there were only two African-Americans Senators. Today, 

40 there are ten, and that’s a result of litigation and Section 5 emphasis. 

Out of a total of 174 state legislatures, the number went up from 2in l98to 45 today. On 

42 the Supreme Court in 1982, there werent any African-Americans, and today’s there’s one. At the 

43 Court of Appeals level - there wasn^ a Court of Appeals in Mississippi in 1 928, but it was 

44 created in the 1 980s, and there are two African-Americans there. 

45 The Circuit Court judges, there are 49. Out of that 49, in 1982, one was African- 

46 American, and that was Reuben Anderson. He was the first African-American appointed as a 
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1 Circuit Court judge. Today there are eight. That's an increase of seven. Chancery Court judges, 

2 there were 45. In 1982, zero. Today, there are seven, 

3 And there are 26 County Court judges. In 1982, one was African-American, and that was 

4 Reuben Anderson. He was appointed to the Hinds County court first in 198— 77, excuse me, 

5 1 977. And he served from 77 until ’Son the Hinds County Court, and in ^2, he was appointed as 

6 a Circuit Court judge. So he was that one pereon to serve in both positions -- 

7 CHAIRMAN DAVIDSON; Then he was elected after he had been appointed? 

8 MR. RHODES: He was elected after he was appointed. And, today, there are four 

9 African-American County Court judges. And I say that because these efforts of preclearance and 

10 litigation have lead to the increase in people holding office, and people might think that, okay, 

1 1 now, things are all well. But they Ye not. 

1 2 This past year, the Mississippi Legislature enacted judicial redistricting for circuit, 

1 3 chancery court justices. Litigation that Rob and Ellis and 1 were involved with, Martin versus 

14 Allain and Martin versus Mabus litigation, led to the election of African-American trial judges, 

1 5 and it struck down, the litigation struck down the multi-member numbered post election feature. 

16 The litigation was brought between 1985 and 1989. 

17 In 1994, there was a threat of bringing more litigation so that we can have more blacks 

1 8 elected, but legislative leadership at the timedecided to avert litigation and sit down with us, and 

1 9 we were able to draw up districts where we increased the number of black circuit and chancery 

20 judges. And we eliminated the numbered post. That feature had been struck down by federal 

21 court in Kirkland versus lane, Martin versus Lane litigation. 

22 And so, for the first time, Afiican- Americans throughout the State could vote forjudges, 

23 either in single member districts or if there were multi-member districts, they could use single 

24 shot voting instead of having to vote for the numbered post election feature. This past year, the 

25 Mississippi Legislature went back and enacted legislature and reinstituted the numbered post 

26 election feature in 19 districts. 

27 We need Section 5 to be reauthorized so that there could be an impartial and independent 

28 review of election features such as this that election officials in Mississippi might want to revive 

29 that once were dead. Just because they think that we have got as many African-Americans 

30 elected as possible does not mean that we will not try to revive some of the election features that 

3 1 have been struck down in the past. And I urge you to urge Congress to reauthorize Section 5. 

32 Thank you. 

33 MR, RHODES: Thank you, Mr. Rhodes. Ms. Wright. 

34 MS. WRIGHT; Thank you. And I greatly appreciate the opportunity to be here with you 

35 this morning. It’s an honor to testify before a distinguished panel such as the one that is 

36 assembled here today. I cant claim to be a native of Mississippi, and that’s certainly a 

37 disadvantage in this group. 

38 I have had some occasion to study the history of Mississippi, however, and given that 

39 history, it’s clear that the Voting Rights Act of 1 965 is inextricably tied to the history of the State 

40 of Mississippi. This State’s record with respect to voting rights was a primary impetus for 

41 Congress’ enactment of the Voting Rights Act of 1965, which you can see if you go back and 

42 reread the Supreme Court’s decision in South Carolina versus Catenback (sic) at any time. And 

43 Mississippi’s continued resistance to the requirements of the Act has been part of the important 

44 considerations for Congress and several reauthorizations of the Act since 1965. Since these 

45 hearings are primarily focused on the post- 1 982 record, I thought I would focus my testimony 
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1 here today on a battle that started in the 1980s here in Mississippi and continued into the late 

2 1 990s over the requirement of dual registration in Mississippi. 

3 Dual registration refers to the practice of requiring citizens to register more than once in 

4 order to vote in different categories of elections. And although that battle concerns just one 

5 racially discriminatory barrier, I think it^ illus&ative of several things that are important for the 

6 reauthorization of the Voting Rights Act. 

7 One of those is that the dual registration battle illustrates how registration requirements 

8 that are facially neutral have been used time and again in states like Mississippi to 

9 disapportionately disenfranchise minority citizens. It also illustrates the critical importance of 

1 0 Section 5 in preventing backsliding. 

1 1 And third, this battle over dual registration shows how Mississippi, even in its more 

1 2 recent history, has continued to defy even the basic requirement of submitting voting changes for 

1 3 preclearance, requiring federal court intervention even to get that review mandated by Congress. 

14 The original form of dual registration in Mississippi was a requirement that in order to 

1 5 vote in local elections, voters had to register twice: Once with the county registrar to be eligible 

16 for federal, state, and county elections, and then, separately, with the municipal registrar in order 

17 to be eligible to vote in local elections. 

1 8 And this requirement was part of a package of voter registration barriers adopted by 

19 Mississippi in 1 89to implement provisions of the 1 890 Constitutional Convention, who’s overall 

20 purpose was to disenfranchise black citizens to the greatest extent possible. By 1984, Mississippi 

21 still had this requirement, and it was the only state in the Union still to require dual registration. 

22 So in 1984, a group of plaintiffs represented by the Lawyers ’Committee and the 

23 NAACP legal defense fund and Greenville attorney Johnny Walls challenged this requirement 

24 under Section 2 and under the Constitution. And in a decision issued in 1987, the district court 

25 found that this requirement did have both a racially discriminatory purpose when it was enacted 

26 and a continuing racially discriminatory effect. 

27 The findings of court concluded that as of 1 987 there was still a 25 percentage point 

28 disparity between the registration rates of white voting age citizens and black voting age citizens 

29 in Mississippi. And with respect to the dual registration requirement, the court found that more 

30 black citizens than white had been denied the right to vote in municipal elections because their 

31 names could not be found on the municipal voter registration rolls. 

32 This was in part due to many factors, including the fact that because of past 

33 discrimination, blacks had lower income and educational levels than whites in Mississippi, 

34 making it more difficult for them to overcome administrative barriers, such as dual registration 

35 requirements. 

36 Many communities, particularly small communities in the Delta, were located far from 

37 the nearest registrar’s office. Blacks were far less likely than whites to have access to an 

38 automobile, and many other findings that documented the discriminatory effect of this dual 

39 registration requirement. So as a result of the litigation, the requirement was eliminated, and 

40 Mississippi went to a unitary system where registering once would make you eligible for all 

41 elections. 

^2 Unfortunately, that situation did not last, because in 1994, Mississippi began preparations 

43 to implement the requirements of the newly enacted National Voter Registration Act of 1 993, the 

44 motor voter law, which required states to offer registration at driver’s license offices, public 

45 officials offices, and so forth. 

46 
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1 And although the requirements of the NVRA applied directly only to federal elections, virtually 

2 every state decided to implement those provisions fully for ail elections, because they recognized 

3 that a system of dual registration is not only confusing to voters, but is incredibly expensive, 

4 cumbersome, and inefficient to run. 

5 Well, in Mississippi, things turned out a little bit differently. The State actually started 

6 out with the intention of creating a unitary system and began conducting registration under a 

7 unitary system believing that the Legislature in Mississippi would pass implementation 

8 legislation. Several thousand voters were registered in the firet part of 1985 under a unitary 

9 NVRA system believing that this legislation would pass. 

10 And the Justice Department precleared the administrative manual that provided for these 

1 1 procedures. Unfortunately, the Legislature never did pass the implementing legislation. State 

12 Senator Kay Cobb, the chair of the Mississippi Senate Elections Committee, unexpectedly tabled 

13 the bill. 

i 4 She later explained her position on this in part by focusing upon the registration 

1 5 opportunities offered to welfare recipients under the NVRA saying that people who, quote, "care 

1 6 enough to go get their welfare and their food stamps but not walk across the street to the circuit 

1 7 clerk should not be accommodated." 

1 8 Then Governor Kirk Fordice later sounded the same theme in opposing NVRA 

1 9 implementation saying the legislation should be called welfare voter rather than motor voter 

20 because of the assistance it provided to public assistance recipients. 

2 1 And, of course, when white politicians in Mississippi started invoking the image of lazy 

22 welfare recipients, everyone understands that this is an appeal to racial prejudice. And, in fact, 

23 editorial writers around the State condemned this as racist, rather. 

24 So the result of this legislative impasse was that Mississippi implemented the NVRA 

25 procedures only for federal elections, because that was required by federal law, but not for state 

26 elections. And this, of course, changed the entire nature of their process, because no one had ever 

27 contemplated that this system would be implemented only for federal elections, and their 

28 administrative procedures did not contemplate that. 

29 The State certainly never sought Section 5 preclearance for a dual system of that nature. 

30 But the State, nevertheless, went forward with a set of instructions at that point to the circuit 

3 1 clerks and to the county election commissions announcing that Mississippians who have 

32 registered to vote under NVRA will also need to register under Mississippi election law to be 

33 eligible to vote in ail elections. 

34 They directed the registrars to set up separate poll lists segregating the names of NVRA 

35 only registrants from those who would be eligible for all elections. In other words, Mississippi 

36 once again was going to have a dual registration system, and the electorate was divided into two 

37 groups: One of which could vote in all elections, and the other of which could only vote in 

38 federal elections, even though these voters have exactly the same qualifications for voting. All 

39 of them were required to be 1 8, to be citizens of the State for a certain period, and so forth. In 

40 other words, this was a system that simply had no logical or rational purpose, other than to 

41 disenfranchise people. 

42 What should have happened next was for Mississippi to submit this system of dual 

43 registration to the Department of Justice for preclearance review to determine if it might have a 

44 racially discriminatory purpose or impact. The State refused to do so, and have refused to do so 

45 even after the Department of Justice formerly wrote to them and said this system has to be 

46 submitted for preclearance. 
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1 So accordingly, the only way to force the State to comply with Section 5 was once again 

2 to go to federal court, this time with a Section 5 enforcement action. And I think the fact that we 

3 had to do this 30 years after the Voting Rights Act was first enacted speaks volumes about the 

4 State’s history of resistance to the requirements of the law. 

5 We had to litigate the Section 5 enforcement action all the way to the Supreme Court, 

6 which unanimously held that Mississippi had violated Section 5 by refusing to submit its federal 

7 election only plan for preclearance review. 

8 And when after almost two years of litigation Mississippi was forced to submit it for 

9 preclearance, the Justice Department objected and found that the confusing system had, in fact, a 

1 0 disproportionate impact on black citizens and had been enacted for what appeared to be a racially 

11 discriminatory purpose. 

12 So the department Section 5 objection meant that Mississippi had been conducting voter 

1 3 registration for over two years under a patently unlawful system, but even then, the State did not 

14 cure the problem. Governor Fordice vetoed legislation in 1998 that would have created a unified 

1 5 system in order to cure the Section 5 violations, 

16 And, therefore, in the summer of 1998, we had to return to the federal court once again to 

17 urge and to get a remedy. And, finally, the three judge district court noting the failure of the State 

1 8 of Mississippi to enact remedial legislation after full and fair opportunity to do so entered an 

19 order enjoining the State from denying the right to vote in any state, county or municipal election 

20 to any voter who is registered and qualified to vote in federal elections under the N VRA. And as 

21 a result of the order, thousands of voters in Mississippi were restored to the voting rolls for full 

22 eligibility in all Mississippi elections. So as I mentioned at the outset, this battle over dual 

23 registration is just one small chapter in the struggle for voting rights in Mississippi. But I think 

24 it’s a good illustration of the State’s entrenched resistant to full voting rights, a persistence in 

25 State officials in finding new excuses to create barriers to the right to vote, the critical role of 

26 Section 5 in protecting the right to vote, and the continued need for reauthorization to protect the 

27 hard won gains that have been made. Thank you. 

28 CHAIRMAN DAVIDSON: Thank you, Ms. Wright. Ms. Deborah McDonald. 

29 MS. MCDONALD: Thank you very much. I am a practicing attorney in Natchez, and IVn 

30 still practicing in election contests, as well as Carroll and 1 have done some 

31 reapportionment. And what I want to speak to is to bring up to today, this year, a case that I was 

32 involved in, and weVe still looking at it down in Woodville, which there are several reported 

33 decisions of cases Carroll and I have done in that area. That’s in southwest Mississippi. There 

34 was a mayoral election in Woodville this year of a black candidate, which that particular county 

35 and the city is probably 75 percent black, he lost the election by 1 3 votes. We looked at it as an 

36 impossible election contest. What had occurred is that for some reason, and I still haven’t been 

37 able to understand, there’s an election commission in the city that is five whites. 

38 And at the polls, there were people who were - and it was that same dual registration 

39 problem. They had been voting in the county for just ever, and they go to the city to vote, and 

40 they’d say, well, you’re not on the voter rolls. So for whatever reason, the people were told, well, 

4 1 you got to prove that you can vote. You need a voter registration card or you need a utility bill to 

42 show us that you live in the city. 

43 Some of these people who we have -- we do have a transcript of that. Some of them 

44 would come, present themselves. You can’t vote. It’s 6:30 in the evening. They just got off work. 

45 Go home and get a utility bill. They would go home to try to get the utility bill, and, of course, 

46 by the time they got back, the polls were closed. 
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1 Those people were verified voters of the City of Woodville, but they were denied the 

2 right to vote. It was our understanding that there was as many 75 people. So in other words, 

3 there’s never been a black mayor in the City of Woodville, and there was no black mayor then, 

4 but I think the election was stolen. 

5 These are the types of impediments that I have encountered in my practice in southwest 

6 Mississippi. There has been illegal purging. There was a case of Hunter versus whoever the 

7 governor was then. I can’t remember. But there was a case that would have been in the early ’90s 

8 where the sheriff of Wilkinson County was -- the black gentleman who was running for office 

9 won the election by about 16 votes. 

10 There was an election contest. He ended up having to run -- having to run again. And, 

1 1 basically, what occurred was a situation where black voters were purged. All of this since 1982. 

1 2 There were purged due to the fact that they had misdemeanor convictions. Now, if you’re aware 

13 that there is a case and that the 1890 Constitution, as Brenda stated, dealt with the issue of being 

1 4 purged because of these types of crimes. 

1 5 Now, that particular case, 1 think it was like 1 898, talked about white people being 

1 6 convicted of robust crimes, and well put the category of rapes and murders. That’s not a 

1 7 disenfranchising offense at that time. But petit theft and petit crimes were crimes that were 

1 8 disenfranchise. So as a result, these people were purged, and that is one of the things that is still 

1 9 going on. People are stilling purged from the voter rolls. 

20 And now, young black men who get incarcerated at higher rates, theyVe being told when 

2 1 they're incarcerated that you can no longer vote, no matter what the conviction is. And that is a 

22 really bad problem, 1 think, with judiciary action, informing or misinforming young black men 

23 and women that they cannot vote. And we have a real bad problem in our area, and I think in the 

24 entire State with that. 

25 So - and I would like to mention another case that I was involved in, just giving you 

26 antidotal information. It was in Amite -- well, it was actually in that same county, Wilkinson 

27 County, a young lady ran for the city council or the board of aldermen, and she lost by three or 

28 four votes. 

29 And what we ended up finding up is that the powers that be had intimidated white people 

30 by calling and saying, you better get over here and vote, even though they lived outside the city 

3 1 limits. It was a city election. You better get over here and vote. And the chief of police was doing 

32 that, and we found it out. 

33 So we subpoenaed the lady who we knew had been intimidated into voting in the city 

34 election, even though she lived in the county. She moved out a year or so ago. We subpoenaed 

35 her to trial. Once we subpoenaed her to trial, they basically backed off and agreed to a new 

36 election. But these are the kind of things that have been going on, are still going on. The racial 

37 appeals are still there. There’s no question about it. Rob mentioned the treasurer’s race in 

38 Mississippi. Gary Anderson was the gentleman’s name, black gentleman. He was doing just fine 

39 until there were television commercialsshowing his picture. Once that occurred, then all bets 

40 were off, and he ended up losing the election, and I think that was very crucial. 

41 So I guess what I would slate that there’s no question in my mind that the Voting Rights 

42 Act, in particular Section 5 enforcement, is very necessary. We are in a regressive state in 

43 Mississippi. We need stronger enforcement. Carroll’s statement about the judicial elections. Here 

44 we have now again at large elections in the judiciary. 

45 And I would submit to you that blacks will not be able to vote to win any of those at large 

46 positions. Now, you say, well, most of those, the black judges are in - still in the single member 



939 


1 districts, but the problem is we’re heading down a slippery slope. And I think Section 5 is 

2 necessary to stop that slippery slope. 

3 Now, with that said, we still have to have strong enforcement of Section 5. That's nothing 

4 that we can, I guess, deal with here today, but that is really, really important, because weVe not 

5 getting the support at the state or the national level that we need. As a matter of fact, at the state 

6 level, these disenfranchising felonies, when these young men go to vote, they Ve told you cant 

7 vote because of the — because you’ve been convicted. 

8 But some of these, the Secretary of State continues to expand the list of what comes 

9 under a disenfranchising felony. So to that extent, you know, I’m troubled by it, and I see it. And 

1 0 I have people call me about representing them in various ways. And for those reasons, 1 think 

1 1 that Section 5 needs to be reauthorized. 

12 I think the dual registration is a problem, and people are being turned away due to the fact 

1 3 that they are registered one place but not registered another. The circuit clerks and the municipal 

14 clerks arenf doing what they need to be doing to make the connection, because once youte 

15 registered in the county, you should be on the city rolls, but they're requiring more. Just like 

16 Brenda said. 

1 7 And 1 guess with that the only thing I would say is it’s a travesty to the extent that I 

1 8 remember as a child sitting in these mass meetings, because I grew up in Fayette, Mississippi, 

19 that’s where Charles Evers was elected in 1969, the first black mayor since reconstruction of a 

20 biracial town. But, anyway, I was - my parents, I used to sit with my parents in these mass 

21 meetings, and we used to talk about things, impediments to voting. 

22 And what 1 see now is the same thing. 1 see it ail over again. 1 think we’re in a second 

23 reconstruction. And for that reason, I think we need to be very forceful about the reauthorization 

24 of Section 5 and these other sections of voting rights. And 1 thank you for giving me the 

25 opportunity to speak, and 1 would just like to say to Brenda that youVe an honorary 

26 Mississippian. 

27 MS, WRIGHT: Thank you very much. 

28 CHAIRMAN DAVIDSON: Mr. Tumage, Mr. Ellis Tumage. 

29 MR. TURNAGE: Thank you. Welcome to Mississippi. Glad to have you here. Chairman, 

30 I wish you had been there for the recent Blues festival. The Chairman and I attended the 

3 1 Mississippi Blues Festival a number of years, so 1 just thought about you in that sense. 

32 CHAIRMAN DAVIDSON: 1 still got my T-shirt, by the way. 

33 MR. TURNAGE: 1 thank you for the opportunity to come and discuss the Voting Rights 

34 Act of 1965. 1 am a native of Mississippi. 1 was bom in 1956 in Rankin County, just east ofhere. 

35 I attended an all black elementary school out at Goshen Springs, Mississippi in Rankin County. 

36 From 1970 to 74, 1 attended an integrated school, high school, Pisgah High School in Rankin 

37 County. 

38 1 left high school and served in the United States Army in the Military Police Corps from 

39 1974 to 76. 1 returned to Mississippi, obtained a BS degree from Jackson State in 1980, and 

40 went on to Ole Miss Law School, and I graduated with a Juris Doctorate in 1982. Was admitted 

4 1 to the Bar on December the 20th, 1 982. 

42 While at the University of Mississippi, I attended a national Frederick Douglas moot 

43 court competition in 198involving the case of Rogers versus Lars, which was pending before the 

44 US Supreme Court at that time, involving the proper legal standard in adjudicating cases arising 

45 out of the 1 4th and 1 5th Amendment. They ultimately held that it had to be intentional, 

46 purposeful racial discrimination. 
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1 In the same year, Congress submitted the Voting Rights Act to apply the result tests on. 

2 All of this happened — that was my date with the destiny of the Voting Bhghts Act. That’s where 

3 it all started. Since then, I have litigated six Section 5 cases and over a hundred Section cases 

4 here in Mississippi involving mostly municipalities, county jurisdictions, and other cases. The 

5 State court judge case that we had, I rememher the day I talked to Fred Banks about filing that 

6 case. You were in private practice that day. I talked to Frank Parker, and both told me, Mr. Fred - 

7 - Fred told us that it didnt apply. At least it hadnH ever been applied, and I said, well, maybe that 

8 might be a good reason to apply it now or at least ask it. And that was how that case got started 

9 in 1983 or '84, somewhere along in there, 

10 But, anyway. 111 move on. 1 want to talk specifically about the six Section 5 cases I was 

1 1 involved in. And by the way, I have one set for a three judge court hearing on Monday here in 

12 Jackson at 9:00 o’clock. So 111 proceed with that. 

1 3 Basically what I have seen is cases where the Attorney General fails to object. And I’ve 

14 been involved in several cases of determining whether or not he timely objected, because if he let 

1 5 the 60 days pass, it’s going be precleared by law. 

16 And there's a 1977 Supreme Court case, Morris versus Versett, that holds that the 

17 Attorney General’s failure to interpose Section 5 objection is not judiciary reviewable, even if he 

1 8 said I’m going to let — IVn not going to object, and Ilm going to sit back and do nothing, because 

19 your state voted right in the last election. I’m just going to let it go. It’s nonrenewable. 

20 The fact that that changes is very significant. It puts the burden on the individual voters to now 

2 1 go forward and prove the case, rather than keeping the burden on the State jurisdiction to prove 

22 that it does not have effective discrimination under Section 5. It’s a big difference. In addition to 

23 reauthorizing, in my view, the issue of judicial reviewability needs to be reconsidered and argued 

24 before Congress. 

25 They need to make clear that the burden will remain with the jurisdiction, the submitting 

26 jurisdiction, rather than shifting it to the poor protected voter. You can see that from a case that 1 

27 was involved in recently, Public versus Grenada. This is a published opinion, but in essence, 

28 what happened, the city of Grenada had become majority black. The whites recognized it, and 

29 they ran out and did a big annexation. 

30 And it got tied up in court. They didnt get it through in time for the next election, 

3 1 because if the election had been held, African-Americans were going to have a majority on the 

32 city council, and they knew that. They went to state court and got an order from the Mississippi 

33 Supreme Court to stay that election. 

34 After we filed the Section 5 case in federal court, the federal court eventually let the 

35 election go forward. Yes, it was a Section 5 violation. Ordered the election held, and guess what 

36 happened? More blacks got elected. They took control of the city. 

37 Well, they then - the Bill Clinton Justice Department objected to this Section 5 

38 annexation that brought in about 1300 more white voters than black voters. So it was 54, 55 

39 percent majority black from a special census that was done in 1977. This annexation would have 

40 returned the city to being majority white. 

4 } Now, this year the courts ordered Grenada to make a submission — no, they didnt order 

42 Grenada to make a submission. The Attorney General on his own, the Republican Justice 

43 Department, the Bush Justice Department say we Ye going review - we Ye going to rereview this 

44 matter. And guess what? They withdraw the objection, and the annexation goes through. The 

45 election is set for Tuesday, and you had an African-American mayor that was elected. Grenada 

46 did not have a majority vote requirement. Two whites ran, one African-American. Ms. Freelon 
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1 won the election. Come back now the Justice Department has withdrawn its objection. The 

2 federal court — the white voters got the federal court in Oxford to order a new election, to clear 

3 and vacate all the seats, to give the voters in the annexedarea an opportunity to vote. In this case, 

4 even though it has been Grenada’s past practice to use a plurality win, this election by federal 

5 court order imposes a majority vote requirement, by court order, federal court order. Even 

6 though the city’s own practice had been to u^ only a plurality. They didn’t conduct primary 

7 elections. They only hold one election, a genera! election. And if two whites ran and one 

8 African-American ran, you could win with a plurality of the vote. And that’s how Ms. Freelon 

9 got in. 

1 0 So my point of all of this is that with the Republican Justice Department overruling I 

1 1 guess a Clinton Justice Department decision, the federal court coming in, applying a majority 

1 2 vote where there had been done, there^ definitely a need for continuing to enforce the Voting 

13 Rights Act. And 1 would urge you to argue for a change in the judicial reviewabilities. And 111 

14 tell you, that trend of state courts’decrees stopping elections. I ran across that is Kilmichael, 

15 Mississippi. Section 5 violation was adjudicated. Kilmichael was another interesting situation. 

1 6 The majority - the black voters in Kilmichael decided they wanted to change it, and they 

1 7 went down and registered. They got almost everybody in town registered. And the whites 

1 8 realized what was fixing to happen, and they go to the Montgomery County Circuit Court and 

19 get a court order stopping the election. A clear Section 5 violation. 

20 We go to federal court, prove the Section 5 case, order the election. Guess what happens? 

21 Just what they predicted -- the blacks were going to take over. In McComb, Mississippi, this is 

22 the interesting case for Monday, a state representative also serves as city council member in 

23 McComb, David Meyers. 

24 Due to " on the city council, McComb wanted to have some type of tax that 

25 municipalities were authorized to have, a tourism tax, by state statute, but in order to get it, 

26 you’ve got to have a private deal, which requires all the state representatives and state officials 

27 from that county to sign on to it. 

28 David would not sign on to it, because he knew that all the money was going to be spent 

29 over the white part of town, and he pleaded with them to set aside one-third of it for some parks 

30 over in the black part of town. They didnt want to do that, so he didn’t sign off on it. 

3 1 So what they did was they started and went to state court, filed a lawsuit against him 

32 saying that his dual service as state representative and city councilman in McComb violated the 

33 Mississippi Constitution of 1 890, separation of powers doctrine and the ancient doctrine of 

34 common law of incompatibility to hold office. 

35 Guess what? State court obliged him. Gave it to him. June 13th of this year, or May 13th 

36 of this year, found that his dual service violated the Mississippi Constitution of 1 890, and the 

37 doctrine of incompatibility, vacated his seat, refused the state order pending appeal, and the 

38 Mississippi Supreme Court refused the State order pending appeal. 

39 So we filed in federal court saying, hey, this is a Section 5 change. It changes who can 

40 serve as a candidate. It’s a candidate qualification and requirement case. So that’s what weVe set 

41 for. The precedent here is now you go to state court and get you a friendly judge to sign off on 

42 whatever voting procedure you want to implement. That has been the practice here. Luckily 

43 weVe been able to stop all the ones so far, but it’s a trend. Those are my comments at this time 

44 about Section 5. And I, again, thank you for giving me the opportunity to come forward and glad 

45 that you came down to address this important issue. 
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1 CHAIRMAN DAVIDSON: Thank you, Mr. Tumage. Before we begin asking the 

2 panelists questions, I would simply like to recognize the presence of US Representative Benny 

3 Thompson here in the audience. And, Mr. Thompson, would you stand in case there’s somebody 

4 who might not recognize you? 

5 (APPLAUSE.) 

6 CHAIRMAN DAVIDSON: Well, we will begin with Judge Banks. Do you have any 

7 questions that you would like to ask Mty of die panelists? 

8 HONORABLE BANKS: One question to Mr. Rhodes. What’s the status of the change in 

9 the judicial election prior to preclearance? 

1 0 MR. RHODES: It was submitted to Justice back in July for Section 5 review. The 

1 1 Magnolia Bar and others submitted comments urging the Justice to object. But on September the 

1 2 1 5th, Justice precleared, and what I can’t understand why they precleared it is because Justice 

1 3 had initially entered a Section 5 objection to the numbered post feature in 1 986. 

14 And when the State first submitted this voting change during the Kirkland versus Allain 

1 5 and Martin versus Allain litigation in 1986, Justice objected to the numbered post feature. And a 

16 three judge federal court entered a permanent injunction permanently barring the State of 

1 7 Mississippi from using the numbered post feature for judicial election. The same Justice 

1 8 Department precleared it on September 1 5th. 

19 CHAIRMAN DAVIDSON: Mr. Derfher? 

20 MR. DERFNER: I guess IVn just taken aback. 1 thought I had a skeptical view of how 

2 1 much peoples hearts and minds have changed over the years. The hearts and minds of those who 

22 are in control and detemiined to remain in control, but I’m just blown away by this testimony. 

23 Witness after witness has talked about things in the past year, in the past two years in which 

24 changes that have a -- that are identifiably and well known to be discriminatory, they go back 

25 and do them again and again and again. 

26 I guess the one question I would have, Mr. Tumage referred to a question about 

27 reviewability. Do any of the panelists have any other thoughts about ways in which the Act 

28 might in fact be strengthened? Do you think that an extension of the Act as it is is satisfactory? 

29 Will that do the job, or are there other things that we ought to consider? 

30 MS. WRIGHT: 111 jump in on that. I think there are definitely a couple of areas where I 

3 1 would hope to see the Act strengthened, or actually I would probably say restored, to what it’s 

32 original intent was. One of those areas would be to undo some of the damage that was done by 

33 the Supreme Court’s Bossier Parish decision in January 2000 where they essentially, you know, 

34 without going into a lot of detail, simply read the purpose test out of Section 5. They said that 

35 even if you have a voting change that is intentionally racially discriminatory, the Justice 

36 Department has to preclear it unless it was infected by a so-called retrogressive intent. So, in 

37 other words, if you have - if you had a jurisdiction that had been successful throughout history 

38 in drawing redistricting plans that prevented blacks from ever electing a candidate of choice, and 

39 after the new census results come out and they submit a new redistricting plan, they deliberately 

40 go out and create a plan to maximize white voting strength and minimize minority voting 

41 strength, the Justice Department has to preclear it, because although the intent may have been 

42 racially discriminatory, it wasn’t actually retrogressive. 

43 Since blacks had no power to begin with, it wasn’t retrogressive of black voting strength. 

44 And that, you know, is a very, very shorthand description of the 2000 Bossier Parish decision. I 

45 think that has done a lot of damage to the Justice Department’s ability to properly review Section 

46 5 and object to racially discriminatory voting changes. 
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1 The other area is probably Georgia versus Ashcroft where the court really created a very 

2 confusing set of standards that make it much more difficult now to determine when a plan is, in 

3 fact, retrogressive. The one thing we all thought we understood pretty well that made it much 

4 easier for jurisdictions to reduce black voting strength in legislative districts, and I think that’s 

5 had a very harmful effect as well. 

6 MR. RHODES: I would like to add in addition to restoring the original intent, I think the 

7 Section 5 review process needs to be amended or expanded to include also the ability of both the 

8 three judge district court in D.C. and the Attorney General to review voting changes to determine 

9 whether or not they result in discrimination and know that the US Supreme Court says that the 

1 0 results of the test should not be used. 

1 1 And the reason I say that is because it’s terribly expensive for litigants to litigate under 

1 2 Section 2, and a lot of voting changes do result in discrimination, and they might very well have 

13 the intent to discriminate. But officials in the South have changed from the 1960s. 

14 In the 1960s, they would say the reason they were doing something they did not want 

15 blacks to be in office. They would just come out and say it. But somewhere along the line, 

1 6 they’ve got it into their heads that they cant say that anymore, because they would automatically 

17 lose whatever they’re trying to do. 

18 So they have developed more sophisticated ways of still getting the results that they want 

1 9 by discriminating without actually coming out with the purposeftxl language or intentional 

20 language. The intent to discriminate is awful hard to prove. Results is easier to prove. 

2 1 And I think that if Justice could review changes to determine if they result in 

22 discrimination, it would lessen litigation and, for the most part, these enforcement efforts are 

23 now brought by poor people. Individuals, they cant afford to litigate this stuff in court. So if they 

24 go back to restore the intent test, but also add the results test as welt. Thank you. 

25 CHAIRMAN DAVIDSON; Mr. Rogers, do you have some questions? 

26 MR. ROGERS: I do. Thank you, Mr. Chairman. As I was listening to all of your 

27 testimony (inaudible) testify, because there’s a commonality that runs across the board to each of 

28 your testimony regarding essentially the way you all see Mississippi in existence today. And Ifn 

29 struck by that, given to some extent your comment that you made just there, Mr. Rhodes, and I’m 

30 trying to testify to this. Essentially you described a world in which you have change in language. 

3 1 Folks canf just say outright I donf want black folks to be elected to office anymore. So the 

32 language has changed, but you said the purpose is still the same. 

33 So it’s difficult to prove intent necessarily. They intended to do this based upon the fact 

34 they just didnt want me in office. But it’s easier to prove a fact, so to speak. That’s what the 

35 result of it is. What I found interesting, though, in listening to all of your testimony, you all 

36 essentially described this as being purpose. 

37 The purpose is to limit black folks from opportunities, the purpose is to change the rules 

38 of the game continually so that you don it have access to opportunity in terms of black folks being 

39 elected to various positions here. 

40 You describe a world in which that is the absolute purpose, not effect. But you describe it 

4 i as the purpose of what is taking place here. But I kind of think to some extent what you just said 

42 just there, Mr. Rhodes. You said essentially if they came out and said what they really meant, if 

43 we used the language, so to speak, in this instance we donf want black folks going into office 

44 that they would automatically lose. 

45 Ita trying to contrast that statement with Mr. McDuffs statement about racially polarized 

46 voting, (inaudible) on statements about the fact that essentially white folks don't cross over to 
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1 vote for black folks, period. How do you automatically lose in this State today in Mississippi if 

2 the result is still racially polarized voting as you all described in a world in which you do not use 

3 that language? 

4 Do you have a world here where white folks essentially say we don’t want to use the 

5 language anymore, but we still want to essentially practice the same? Practicing the same. 

6 Forgive me that long question, but it represents to some extent what I think is to some extent the 

7 messages that you all are bringing, which is a common message. 

8 I’m sorry IVn not as articulate on this question. There's kind of message that you all are 

9 bringing without necessarily using the language to describe, if you will, what is exactly going on 

10 here. Forgive me, Mr. Chairman. I need to ask that question better. 

1 1 What I really want to ask here 1 guess at the end of the day is: What is happening in 

1 2 Mississippi? Do you have a (inaudible) effect? Are white folks here essentially saying, listen, 

1 3 this is what we do to conspire to prevent blacks folks from obtaining power? Is there private 

14 meetings that take place among white folks here that essentially work in fact to say this is what 

15 we will do, and they do that in fact? 

16 Is there just sort of blatant understanding among white folks in Mississippi non-spoken 

17 of that essentially says this is what we do as it relates to black folks in Mississippi? Can I ask you 

1 8 that question in that way, if you dont mind? And forgive me for the introduction that I gave you 

19 to that, but in the essence of the end of the day. I’m really trying to get the essence of what you 

20 all are saying. 

2 1 MR. RHODES: I’d like to taking a stab at trying to respond, and go back a little 

22 bit further in history in Mississippi. After Brown versus Board of Education was decided in 

23 1954, there was a real uproar in Mississippi, because at the time, separate but equal was the law 

24 of the land. There was no mixing of the races, as white politicians say. 

25 And almost every politician who ran for governor in 1 955 would say that weVe not going 

26 to allow race mixing. WeVe going to maintain separate but equal. But there was one candidate 

27 running for governor who was a brilliant lawyer, and he had been a circuit judge. He had been a 

28 district attorney. He had been an Associate Justice of the Mississippi Supreme Court. His name 

29 was J. P. Coleman. 

30 And J. P. Coleman, at the time, said that you do not have to use all this rhetoric that these 

3 1 people are running around using. But he said that there are ways to do things without coming out 

32 and actually saying it. 1 remember one instance in his inaugural address in 1 956, he said it would 

33 be easier to dip the Atlantic Ocean dry with a teaspoon than it would be to allow mixing of the 

34 races in Mississippi. 

35 He said one of the things you do is you enact laws, and before they can have those laws 

36 struck down by the federal court or the Supreme Court, you come back and enact new laws. So 

37 he was telling white people in Mississippi then you don’t need to be hotheads and go out here 

38 and use all of this language of intentional discrimination, because you're going to lose those 

39 battles, but you can get the same thing accomplished without using that language, 

40 And 1 think J. P. Coleman was one of Mississippi’s most effective leaders as far as 

4! maintaining racial discrimination in this State, because after that - the climate changed after then 

42 and into the ’60s, white politicians moved away from blatant race discrimination. But white 

43 voting ballots had not changed over this period of time. 

44 Primarily in most elections, we have an African-American candidate mnning against a 

45 white. You’re going to have probably 90 percent of white voters voting for that white candidate, 
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1 or higher. You’re not going to have any of the white voters cross over and vote for the black 

2 candidate. 

3 Will Kalone was a black Republican in Mississippi who ran for state treasurer I believe in 

4 1983, and he received the Republican nomitmtion, but he did not receive the votes of white 

5 people. They voted for the Democratic nominee. 

6 WeVe talked about the race that was in 2003, Gary Anderson. He was an African- 

7 American that received the Democratic nomination, and people said he was far more qualified 

8 than Tate Reeves, who was 29-years-o!d, a Republican. But Gary Anderson did not get the 

9 overwhelming majority of the white vote; Tate Reeves did. 

1 0 1 guess I\n saying that white folks dont have to come out and say we’re not going to put 

1 1 black folks in office. If you look at the results, if you look at the elective returns in whitemajority 

12 precincts, you see that that is what has happened, that they did not vote for. And there has been 

13 some discussion within the last few years, and I do not buy into it, that it’s not race based voting, 

14 but it’s party voting. People vote along partisan lines, as opposed to racial lines. But in 

1 5 Mississippi, there’s not that much difference between a white Republican and a white Democrat. 

1 6 But when you have a black in the race, that black would get far fewer votes than the white, 

1 7 whether that white person be Democrat or Republican. 

i 8 MR. TURN AGE: I would like to address that briefly as well. You know, in 1 964, when 

19 Fannie Lou Hamer challenged the all white Republican delegate to the national convention in 

20 Atlantic City, that same year the white folks really left the Democratic party. They wanted to be 

21 Republican. 

22 They had always been closet Republicans, or at least -- well, not — I wont say closet 

23 Republicans. They had voted for in 1948 the governor Strom Thurmond and Fielding Wright, 

24 who was the Governor of Mississippi, was his vice presidential candidate, they voted for the 

25 Dixiecrats. They were Dixiecrats. That’s really what they were. They werent Democrats. They 

26 were Dixiecrats. 

27 So after that, the ’64 election, in 168, Nixon saw the strategy. I mean, it was simple. They 

28 said exactly what they wanted to say. We’re against bussing. Wefe against all of these blacks 

29 running around up there in the streets in Chicago. No law and order. We want law and order. 

30 They adopted - we donf want bussing. We think you should have neighborhood schools. We 

31 against that. And they all voted for the Republicans. TheyVe been voting for them ever since. 

32 Now they don’t say we dont want the blacks. Theyll fly President Bush down here to DeSoto 

33 County and Rankin County in Airforce One and tel! them vote Republican, vote Republican. 

34 National Democrat party, they for abortion. They want Ted Kennedy. He’s a Liberal. A white 

35 Democrat running Mississippi, they trying to tie the National Democratic Party around his neck. 

36 Haley Barbour was running with Amy Tuck as Lieutenant Governor, they had never ran as a 

37 team, you know, before. 

38 But now you had Musgrove, the Democratic governor candidate, incumbent, running 

39 with Barbara Blackmon who was running for lieutenant governor. Now all the sudden every time 

40 you see Musgrove ’s face, you see Barbara Blackmon’s black face sitting right beside him. And 

41 so, now they say, okay, vote Barbour and Tuck. We’re Republican. We ask for your vote. Well, 

42 now there’s a correlation. Mississippi Republican party’s almost all white. Very few blacks in the 

43 Republican party. So they switched from being Dixiecrats to full out Republicans. Now all they 

44 have to say is that vote Republican, because there’s a correlation between Republicans and 

45 racists. It’s all white. That’s how they do it. It’s easy. 
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1 Todd McGinnis (sic) is a Democratic candidate saying that he’s for abortion and has no 

2 moral values and all of this stuff on the socially conservative issues, you've got 95 percent of the 

3 white voters lined up in your pocket. That’s the way it works. 

4 MR. MCDUFF; Let me add one thing if 1 can. I think Ellis ’description of the creation of 

5 the Mississippi or the rise of the Mississippi Republican party as a refuge for white people who 

6 did not want integration in this State, Democrats, who left - in mass left the Democratic party in 

7 1 964 and joined the Republican party, and the continued growth of the Republican party in 

8 Mississippi, the policy that it has adopted to depress poor people to prevent serious economic 

9 racial integration in this State is just one of the major problems we’re dealing with right now in 

10 Mississippi. 

1 1 I think Ellis hit the nail on the head when he talked about that as a real impediment to 

! 2 progress. There has been progress. There is integration of some governmental bodies. There is 
1 .3 some integration in the workplace, not nearly as much as there should be, and as a result, some 

14 people’s attitudes have changed. 

1 5 Over-racial comments and racial actions characterized as such by the promoters are fewer 

16 and further between than they were before. They still occasionally happen. We saw Senator Lott 

17 say a couple of years ago that he wished Strom Thurmond had been elected president in 1948. 

18 We see what’s happening in Grenada that Ellis described, where as soon as the city 

1 9 becomes majority black, or as it is about to become majority black, the majority of white city 

20 couneilmen annexes white areas and gets state courts to go along with it, 

2 1 And although the Clinton Justice Department, we see 1 3 years later, aided and abeted by 

22 the Bush Justice Department and a Reagan appointee to the federal bench, that gets undone. And 

23 what was nationally a majority black city has now become a majority white city because of very 

24 over-racial actions taken by the white — former white city council members in Grenada. 

25 So it still happens. But 1 think another part of the problem is when people get into voting. 

26 The majority of the white people in this State, unfortunately, even though they may not admit it 

27 to others and some may not even admit it to themselves, will still fall back on those old habits of 

28 voting for their own kind. And, unfortunately, we still in this State, and in so many parts of the 

29 country, still look at it as our own kind along racial lines. 

30 And political and economic lines correlate with racial lines. And so, that is still a major 

3 1 problem. And we see what happened in 2003 with this treasurer’s election which we’ve talked 

32 about so much. 

33 And 1 can tell you, if the races of the two candidates were reversed — the 29-year-old 

34 white candidate who won, if he were black, and the 47-year-old black candidate were white, the 

35 guy who ended up winning the election wouldnj have gotten 1 5 percent of the vote. He was so 

36 unqualified. He shouldnf have even been in the election, but he won because he was white. 

37 There’s no question about it. No question about it. 

38 So weVe still got these problems. The Voting Rights Act has brought a lot of change to 

39 Mississippi, but we’ve got to do everything we can to keep it from slipping back. And Section 5 

40 of the Act is such an important part of the change that has occurred here. We cannot let it slip 

41 back. 

42 MS. MCDONALD: Let me just add. Also the flag vote, 1 donl know if you all are 

43 familiar with it, but the flag vote came in, what, 2002? Whatever the year. It’s been in the last 

44 five years. And basically, it was to retain the Mississippi flag which has the Confederate emblem 

45 on it. And that vote also was along racial lines. It’s no question about it, you know. It reflected 

46 the black/white split. 
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1 And there may have been ~ I would say maybe 5 to 10 percent, and 1 may be off on that, 

2 but 1 think it was somewhere in that range, of white people who actually did vote against the 

3 flag. But for the most part, it was along racial lines. Some of the organizations which supported 

4 that flag vote Governor Barbour appeared on a website with them when he was running for 

5 office, and people asked him to renounce the group, and he refused to do so. 

6 So that is the kind of thing that webe dealing with. I got appointed to a judicial 

7 recommendation commission here a year or so ago. And I was appointed &om the wrong 

8 Supreme Court district. I immediately notified the Governor who had issued my commission, 

9 and nobody did anything. Nine or ten months later, I called to find out how a candidate would go 

1 0 about applying for a judicial position that had come open, and the next day, 1 got a call removing 

1 1 me from the commission. 

12 So, I mean, nothing has really changed. 1 mean, things have changed - like Rob said, 

13 things have changed. There are more blacks elected, and that’s a good thing, because we need 

14 diversity in this State. I mean, I think that the black population in this State is probably more 

1 5 Iike40 percent. A lot of people donl get counted in the census. 

1 6 But be that as it may, there is a lot that needs to be done. And the extension of the Voting 

17 Rights Act I think is crucial, is absolutely crucial to the work that wete trying to do and to the 

18 continued existence of blacks in the political system, because weVe being weeded out. Wefe 

19 being weeded out by the convictions. 

20 In the criminal justice system, Rob can speak to this, a lot of times young white men that 

21 do things don’t even get to the system. It’s taken care of before it gets to the system. But the black 

22 young men and women go through the system, and as a result, they Ve disenfranchised, or they’re 

23 told they're disenfranchised even if they’re not. 

24 So to that extent — you know. I’m not saying — and your question is, you know, are you 

25 telling me that things havenf changed and there’s been no progress? No, we’re not saying that, 

26 but we’re saying that if the Voting Rights Act is not extended, youVe going to see a serious 

27 regression of what has been accomplished in the last 40 years. 

28 MR. ROGERS: I have to tell you that that of all the states weVe been to throughout the 

29 United States, Mississippi in and of itself is unique to some extent, and this is why I find this 

30 panel and your conversation about this to some extent so unique. 

3 1 Martin Luther King described Mississippi as a place unlike any other state, that there was 

32 something so unique about this State and it’s intrinsic sort of holding on to, if you will, 

33 segregation, noticeable separation of races, implicit superiority in white folks as it relates to 

34 black folks. An implicit almost assumption, if you will, even by many blacks in this State to a 

35 status of (inaudible). Those things, as I remember, in particular as talked about by Martin Luther 

36 King made this State so unique in and of itself. 

37 And yet, to hear your descriptions of Mississippi today, the numbers that you talked 

38 about before, one black person elected in 1967 to the State Legislature, the number of black 

39 elected officials as you described it, going up to, as you described it, virtually none in the 1960s 

40 up to 19 percent or so the State is now - not consistent, Mr. Rhodes, with what youVe talking 

41 about, what the numbers ought to be, 4,76elected officials, only 89of which are black. 

42 But even when I consider the dramatic progress (inaudible) minority that’s been made 

43 here, you’ve had - here are you with the state with the largest black population in America. 

44 YouVe had a significant increase in black elected officials. Mr. Espy, as you serve in your 

45 capacity, Mr. Thompson, you inherited Mr. Espy’s seat previously. 
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1 So youVe had these gains arguably that have been made in this State, and yet, you still 

2 talk about a world in which despite that progress, you are holding on to notions of the past. And 

3 to me, it’s an interesting - it bodes interestingly perhaps for the rest of the country as we begin to 

4 become more of a culture in which you will have minorities continuing to increase in the basic 

5 population. 

6 And if you want to talk about a world of retrogression or regression, in which essentially 

7 even though youVe made progress, you have this inclination to still go back, if we don\ 

8 reauthorize Section 5, then we see a world in which weVe going to go back in time. You all said 

9 that. Things go backwards, not forwards. 1 fmd that remarkable. 

10 And this is too long of a comment on my part, and I don’t want to do that at all, but I find 

1 1 it remarkable given the substance of Mississippi in the country in our view of issues. 

1 2 MS. McDonald: Let me just say that almost every issue that comes to the forefront in 

1 3 Mississippi, the issue of race underlies it I mean, almost every -- if there are ten issues, nine of 

14 them are going to be based on race as to what position the political leadership will take. Wouldnl 

1 5 you agree with that, Carroll? 

1 6 MR. RHODES: Yes. And I would also like to add that Mississippi politicians, black 

i 7 politicians in the past have fought every effort to get black majority districts and to get blacks 

1 8 elected. But then, they also go out and tell the nation that we have more black elected officials 

1 9 than anywhere in the nation. But they fought that. 

20 And in 1999, there was a black Republican running for agricultural commissioner, Roger 

21 Crowder, and he lost, and essentially political proponents (sic) said he lost because he ran against 

22 Lester Spell, who was more qualified. 

23 2003, Gary Anderson, more qualified black elected official -- i mean, black candidate 

24 running for state treasurer, but he lost, and he lost to a white Republican and political proponents 

25 say he lost because he was running against a Republican. So when a black run as a Republican, 

26 they cani; win, and when they run as a Democrat, they can't win for a statewide office. And the 

27 reason they can\ win for a statewide office is because black’s only 33 percent of the population, 

28 and you have to have white votes in order to win. You have to — you need a significant number 

29 of white votes to win in a state that’s 33 percent. And if you still have white black voting in 

30 extremely high numbers, then it is difficult. 

3 i And what we are saying is that those patterns, those voting patterns haven’t changed 

32 much since the Voting Rights Act was initially enacted. And if those voting patterns haven’t 

33 changed, if Section 5 is not reauthorized, you’re going to have stuff like the Mississippi 

34 Legislature coming back and saying, well, we need to go back and have at large election for 

35 judges. 

36 That’s something that the Legislature, the state Attorney General agreed to strike down in 

37 a federal court case in 1989 and in Legislature they enacted in 1 994, but then they come back 

38 and reintroduce it in 2005, just lyears later. 

39 MR. TURNAGE: Carroll, I would point out also, and that this is what you said, Roger 

40 Crowder did run. He ran twice. The first time a Democrat, second as a Republican. They beat 

41 him out of the Democrats. Then they come back and beat him out of the Republicans. And Will 

42 Kalone ran for Attorney General in addition to the treasurer’s race, and they beat him down both 

43 times. 

44 So the message is this, and it’s plain to see. With statewide offices, white voters in 

45 Mississippi don’t want integration. And they havent given any. I mean, on the Supreme Court, 
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1 nine positions, weVe never had more than one at a time. That’s Ipercent. One out of nine is 

2 Ipercent. And we can’t get anymore. 

3 Three highway and public service commissioners, three of them, each one of them, that’s 

4 six offices, we’ve never been able to elect any. They don't want any diversity. They don’t want 

5 any integration. And all you’ve got to do is go ^d look at the voting returns in these heavily 

6 white precincts, and you’ve got a whole bunch of them. Some counties in Mississippi have 

7 probably less than 500 blacks. 

8 It was told to me yesterday, the judge from Tishomingo County, she said I think we’ve 

9 got 1 67 blacks in my county. And all you Ve got to do is go and look at these returns. If it’s two 

10 white candidates running, white voters will sometimes split, but usually they go 95 percent the 

1 1 same way. 

12 Now, you get down on the local level, you know, like state representative, we have races 

1 3 that we were able to win to put a Democrat in office in Cleveland, because it was two white guys 

14 that were running, and they both were local, and they knew everybody. They split their vote, the 

15 black voters went in and lined up behind the Democratic candidate, and we was able to win that 

16 election. 

17 But for statewide races, and the higher you go up the ballot, there’s no integration, and 

1 8 they dont want any. 95 to 98 percent of them voting the same way with 70 percent of the turnout 

19 being white, the result is predictable. We already know what the outcome is going to be. So, 

20 yeah, it happens. And we made progress, but the federal court drug them all the way. So it wasn’t 

21 like it was voluntaiy that white voters gave black voters all of these offices. We had to drag — the 

22 federal court dragged them across the line. So it’s still here. It’s stillgoing on. I was in a case 

23 yesterday in Como, Mississippi that I tried an election contest up there. Como is probably 65 

24 percent African-American, but it’s a poor town. A lot of poor people. 

25 The election — my candidate John Walton, was certified the winner with 253 votes. This 

26 is an at large position for alderman. The other candidate, the white candidate, Dr. Ruell, who is a 

27 medical doctor, had 244. So it was a nine vote margin. And it was 53 absentee ballots voted in 

28 that election. 

29 And in Mississippi law, certain people have to go to the clerk’s office and vote. That’s the 

30 only place you can vote under the present law. But certain people who are 65 years and older and 

31 who have physical disabilities can call in and request a ballot, the clerk can mail it to them, and it 

32 has to be attested by a person 1 8 years or older. And if any voter assistance was given, he’s got 

33 another certificate that has to be filled out. 

34 Well, they left off the certificate for voter assistance. And it turned that all 33 voters that 

35 needed assistance were black, they voted for the black candidate. The judge threw the election 

36 out, because these 33 ballots that were printed did not have that last form on it, the attestation for 

37 the person providing voter assistance, and they threw it out. 

38 So now, you tell me, do we still need it. They purged - testimony came up in the trial 

39 that they had purged at least 50 African-American voters from the list right up before the 

40 election. There’s no Section 5 preclearance for it at all. This came up during the State court case. 

41 So, now, next week I got to go back and work on the Section 5 issue. 

42 It’s still going on. All you got to do is go around and watch the election, municipal 

43 elections, county elections, state elections, whatever level. 95 to 100 percent of the white voters 

44 are going to go the same way, unless it’s two white candidates running. You may get some split. 

45 But on the statewide level, if it’s a Democrat, 95 percent of white folks are going Republican. 

46 That’s it. Thank you for listening. 
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! CHAIRMAN DAVIDSON: Congressman, do you have any questions? 

2 MR. BUCHANAN: Mr. Chainnan, it’s time for me to testify. 

3 CHAIRMAN DAVIDSON; We have this moment (inaudible). 

4 MR. BUCHANAN: I had a question, but Commissioner Derfner, being highly intelligent 

5 and perceptive, he read my mind and answered my question, because 1 wanted to hear what you 

6 all think might need to be strengthened in the Voting Rights Act. Late President Lyndon Johnson 

7 1 think was the one who said politics is the art of impossible. 

8 And I don't know whether it’s impossible, but it seems to me we do need as a part of the 

9 record of this Commission to have people like you tell us what you think needs to be 

1 0 strengthened, not what needs to be sustained. But he stole my question, so I have to testify. 

1 1 When 1 was a freshman my first in the conference 1 helped the steering of the investigation of the 

12 K.lu KJux Klan, and 1 really felt (inaudible). There was a newspaper editor, an African-American 

13 whom 1 highly respected, he said, you know, 11m not so worried about those with hoods over 

1 4 their heads. The ones that really worry me are all those with hoods over their hearts. 

15 I’m afraid that still exists in your state and mine. And it makes me heartsick, 

1 6 Commissioner Derfner, to hear that testimony. I wish 1 heard something else that doesn’t ring 

1 7 true to me. 1 think we ought to hold our Bibles a little more closely. It does appear that what you 

1 8 are saying is accurate, and 1 wish we could clone (inaudible). 1 know cloning is supposed to be 

1 9 wrong. 

20 I wish we could clone you. 1 wish you were sitting here in the United States Senate or the 

2 1 United States House of Representatives as a committee that would be dealing with this 

22 legislation, because I think your testimony has been clear, and I thank you for it. I wish I 

23 believed that we had improved as much as I think we should have improved and not look toward 

24 each other. 

25 It hasnf completely happened yet. 1 think it’s not quite as dark as has been portrayed by 

26 this panel, but when it comes to what the law should be, John Thompson, Senior, the former 

27 basketball coach at Georgetown University, said the world is a pretty nice place if youVe got a 

28 hammerlock on it and force it to be. The father of the Declaration of Independence ironically 

29 said, Thomas Jefferson said, "You must define men by the chains of law." 

30 It would appear to me that it’s necessary — from your testimony one can get a clear 

3 1 impression it is necessary to have the law as it is and possibly strengthened in order to 

32 (inaudible) purposes of the Voting Rights Act of 1965 and then through the years, and make sure 

33 that - that pressure is privilege and (inaudible) basically Democrat society of every person 

34 having the right to vote and every vote being counted. 

35 And it seems to me that if wefe going to have that in the 2 1 st century, you make a strong 

36 case that we need to sustain the laws (inaudible). And 1 just want to thank this panel. You 

37 represent — I started out talking about the Mississippi that was and the Mississippi that is and the 

38 Mississippi that it yet might be. Seems to me you represent the Mississippi that ought to be, 

39 including you honorary Mississippians. Thank you. End of testimony. 

40 CHAIRMAN DAVIDSON: 1 have a few questions here before the panel ends, and 

41 they’re mostly efforts to just get my notes straight here. One of the reasons I became a university 

42 professor is because I much preferred lecturing people than taking notes, and Ita not a very good 

43 note taker. 

44 And the first question here is for Mr. Rhodes. You mentioned, as 1 understood you, 300 

45 acts of the Legislature before 198that were not submitted for preclearance. Did 1 get that right? 

46 MR. RHODES: Yes, between ~ 
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1 CHAIRMAN DAVIDSON; 65. 

2 MR. RHODES; 1965 - 

3 

4 CHAIRMAN DAVIDSON; And Bl. Do you have any estimation of how many 

5 acts of any governmental body in Mississippi that have not been submitted for preclearance since 

6 1982? And let me put it slightly differently. Are you confident that jurisdictions in Mississippi 

7 are now abiding by the law that requires them to submit all proposed changes? 

8 MR. RHODES; Unfortunately most - 1 think most jurisdictions, they would think certain 

9 things will need to be submitted, like redistricting plans. But they donf view everything as a 

1 0 change in voting, so they dont submit everything. So there are a lot of voting changes that have 

1 1 not been submitted, and as we catch them, like Ellis said, then we bring litigation to try to force 

12 them to be submitted. 

1 3 But they only submit that that have been tested time and time again, and they know that 

14 that needs to be submitted along the local level, and even in the Mississippi Legislature, Even 

15 after we brought the lawsuit Murphy versus Pitman to force them to submit all those changes. 

16 Since then, there have been voting changes that slipped through the crack. 

17 CHAIRMAN DAVIDSON; Along the same lines, let me simply pose this question to 

1 8 Ms. Wright, and that’s with regard to the motor voter dual registration requirement there. You 

19 said, I believe, that when the Legislature went to the dual system, or passed a bill to that effect, 

20 that it was not submitted, and so you had to then institute an enforcement action to get them to 

2 1 submit it, and it went all the way to Supreme Court. 

22 And Ita just curious as to what their reasons were at the beginning as to why it was not 

23 necessary to submit that change for preclearance in a Section 5 state. 

24 MS. WRIGHT: Well, to be accurate, they didnt — the legislature didn’t enact a dual 

25 system. What they simply did was administratively — there was no new legislation. They simply 

26 administratively started implementing the NVRA for federal elections, and not for any other 

27 elections, but using all of the same forms and procedures that have been set up in contemplation 

28 of a unified system. 

29 For example, the voter registration form that they were using for NVRA registration was 

30 entitled something like "Mississippi Voter Registration Form." It was nothing on it that would 

3 1 tell you that if you use that form to register, you were only going to be registered for federal 

32 elections and not for all elections. 

33 But this was not done by the Legislature. It was done administratively. However, it’s 

34 absolutely clear, and it has been since Allen versus Board of Election in I think 1 969, that even 

35 administrative changes, all kinds of changes, no matter who makes them, have to be submitted 

36 for preclearance. 

37 Another reason they gave for not submitting this program for preclearance was that it 

38 wasnf really a change because we’re just trying tocomply with a federal law, the motor voter 

39 law. But as we pointed out, that argument also had been disposed of in the Allen versus State 

40 Board of Elections case, because one of the changes that the court in that case held to be covered 
4! by the preclearance requirement was a change that Virginia enacted for the very purpose of 

42 complying with the Voting Rights Act itself 

93 And the reason that even those changes that are meant to comply with federal law have to 

44 be submitted for preclearance is that there’s always a lot of discretion in the way, you know, a 

45 particular law might be implemented. There’s always room for doing it well, doing it poorly, 

46 doing it in a way that fully enfranchises people or in a way that it doesn’t. 
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1 And so, there were a series of arguments that if you ignored al! past Supreme precedents, 

2 you know, they sounded plausible, but they were really we felt foreclosed by precedents. And, 

3 you know, we did get a unanimous decision in the Supreme Court, which is not — you know, 

4 when you get Justice Cooley and Justice Thomas on your side together with all the other justices, 

5 you feel like you probably have had a pretty good case going in. 

6 CHAIRMAN DAVIDSON: Thank you. Iht struck in listening to the testimony of several 

7 of you with regard to Section 5 enforcement that while this Commission has a good 

8 comprehensive list of Department of Justice enforcement actions, we dont have anything 

9 approximating a good list of enforcement — Section 5 enforcement actions that have been 

1 0 brought by individual citizens. 

1 1 And 1 would very much hope that each of you could submit to us after your testimony 

1 2 today any list that you might have or be able to compose without too much difficulty of Section 5 

1 3 enforcement actions here in Mississippi, or for that matter elsewhere, but particularly Mississippi 

1 4 that you have been involved in. That would be very helpful to the Commission. 

1 5 1 know Mr. Tumage mentioned several of those actions that he personally had been 

1 6 involved in, and 1 would really like to get a list of cases if 1 could. 

1 7 MR. TURNAGE: Tim, 1 thiitk it was a list attached to my CV that I think that — 

1 8 CHAIRMAN DAVIDSON: Good, thank you. Thank you very much. That may be the 

1 9 easiest way for each of you to get a list to me here. 

20 MR. BUCHANAN: Mr. Chairman, while you’re looking, may 1 make one more brief 

2 1 comment? 

22 CHAIRMAN DAVIDSON: Certainly. 

23 MR. BUCHANAN: 1 just want you Mississippians to know you may be unique, but you 

24 got a lot of kissing cousins in Alabama. 

25 CHAIRMAN DAVIDSON: This question is again for Mr. Rhodes. You mentioned I 

26 believe it was this past year that the Legislature reinstituted a number of posts in 19 - was that 

27 legislative districts or some kind of districts. 

28 MR. RHODES: That was a judicial district. 

29 CHAIRMAN DAVIDSON: Judicial districts. And I take it that that change was 

30 submitted to the Justice Department for preclearance. 

3 1 MR. RHODES: It was submitted in July of this year, July 2005, and Justice precleared it 

32 September the 1 5th. 

33 CHAIRMAN DAVIDSON: They precleared it. 

34 MR. RHODES: They precleared it, even though it was retrogressive. And several 

35 organizations and individuals submitted comments to the Justice urging an objection because it 

36 was retrogressive, and Justice had objected to these same changes that were submitted in 1986. 

37 On July the 1st, 1986, they entered an objectional letter to Mississippi’s change from single 

38 member districts to at large with a numbered post feature. 

39 And they objected as it being retrogressive. And then we obtained a federal court 

40 injunction with the State of Mississippi agreeing and Justice being a party in 1989 outlawing the 

4 1 numbered post feature. And then, the Mississippi Legislature enacted legislation increasing the 

42 number of districts and outlawing the numbered post feature in 1994. But when they came back 

43 and submitted it in 2005, Justice precleared it. 

44 CHAIRMAN DAVIDSON : Would it be possible for you to send to the Lawyers’ 

45 Committee, mainly the Commission here, the comments that you mentioned that various 
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1 organizations made about the appropriateness, or lack thereof, of that failure to object on the part 

2 of the Justice Department. 

3 MR. RHODES: HI be more than happy to, 

4 CHAIRMAN DAVIDSON: Okay. Thank you. 

5 MR. GREENBAUM: Mr. Rhodes, did that apply to all of the judicial districts in the State 

6 or just those that did not have a majority of black districts? 

7 MR. RHODES: That applied to the ones that did not have a majority of black districts. 

8 What had happened, Mississippi had a hodgepodge election mechanism after the Kirkland versus 

9 Lane and Martin versus Lane case. In areas where you had sufficiently large black population 

1 0 where you could draw single member districts, you had sub-districts divided for election 

1 1 purposes. 

12 But in areas where you did have sufficiently large black populations to draw a single 

1 3 member sub-district, then single shot voting was permitted. The numbered post feature was 

14 outlawed, and people were allowed a single shot vote. And blacks were elected as judges in those 

1 5 areas where they could single shot vote between 1 989 and 1 994. 

16 MR. MCDUFF: There were some -- were and are some majority white judicial districts 

1 7 that did have numbered posts, because there had been no objection under Section 5 to the 

1 8 numbered posts in those districts in the late ’80s, because there hadn’t been seats added to be 

1 9 precleared and that sort of thing. So it isn’t every majority black district from which numbered 

20 posts were abolished, and there were 19 of them. 

21 MR. RHODES: There were 19. 

22 CHAIRMAN DAVIDSON: And I have a question for Ms. McDonald who talked at some 

23 length about the purging of African-American voters ft-om roils, and I believe you referred to 

24 some of those as illegal purges. Has there been any legal action taken to get the people back on 

25 the rolls who have been purged? 

26 MS. MCDONALD: Well, Carroll and 1, the c^ I mentioned, we had a case where the 

27 sheriff in Wilkinson County was - they did - mounted an election contest, and he had to run 

28 again. 

29 But the problem was there had been 60 or 70 voters purged. He lost - well, he won by 16 

30 votes anyway, but there had been 60 or 70 black voters purged a couple of weeks before the 

31 election. And as a result, we filed a lawsuit challenging that action under and stating that Section 

32 24of the Mississippi Constitution was -- the whole basis of it was intent, the 1 890 Constitution. 

33 And there was a case out of Alabama, I believe, that had declared the same statute in 

34 Alabama unconstitutional. But it’s interesting to note that constitutional provision is still -- you 

35 know, it’s still a valid constitutional provision that is used by the Secretary of State to determine 

36 which are the disenfranchising actions. 

37 And basically, I mean, there’s — they Ye expanded as a municipality or a coimty rights end 

38 to say is this a disenfranchising action under 24or a crime under 24 1 . Then the Secretary of State 

39 sends back and says, oh, yes, it is. And when we call, and we say, well, now, that’s not 

40 specifically stated in Section 24 1 . And then the Secretary of State said, well, that’s been the 

41 interpretation. 

42 So that is, I guess, the Attorney General and the Secretary of State. So we have a problem 

43 of, I guess like Brenda said, these ~ and Carroll - there are a lot of Section 5 changes that arent 

44 called Section 5 voting changes by the Legislature. They Ve administrative changes, and they go 

45 on from the election commissioners all the up to the Secretary of State’s office. 
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! CHAIRMAN DAVIDSON; You obviously consider these to be changes that should be 

2 precleared. Are they ever submitted, or do you try to enforce preclearance with regard to this 

3 expanding list of disenfranchising measures you^ talking about. 

4 MS. MCDONALD: I don’t think there^ been any organized effort to say write Justice and 

5 say that there’s been a change here, and this needs to be precleared, or you need to interpose an 

6 objection. I don\ think there is that mechanism in place. But there needs, I believe, to be a 

7 comprehensive study of the types of administrative changes. 

8 Because I think they’re more — I think diey’re more hurtful to the voting process really 

9 than these overt changes that the Legislature does. You know, the Legislature writes up a bill, 

10 and they send it into Justice, and whether it’s in force or not, a lot of them arent, but there are 

1 1 lots of other things that are going on. There are impediments to voting that are just as bad as pre- 

12 ’65 impediments. 

1 3 MR. TURNAGE: Jim, I had - on the same note, I had a case - it wasnt to the voter. It 

14 was to the candidate, alderman candidate in Canton, Mississippi. It’s a published opinion. 

1 5 McLaughlin versus The City of Canton. 

1 6 What this case is about, my client beat an incumbent alderman in the primary election, 

1 7 and she found out that he had pled guilty. He wrote a bad check to *- well, his wife wrote the bad 

18 check to one of her employees. It was cashed at a grocery store in Canton. 

1 9 And the lady that he beat found out about this check, and she went to justice court and 

20 got a copy of his record and gave it to the City of Canton Election Commission, and said, hey, 

21 he’s a convicted felon — I mean, false pretenses, even though it’s a misdemeanor charge in 

22 Mississippi. 

23 But the underlying fact in the case is that it was a bad check charge, which is a separate 

24 statute. False pretenses, what they charged him with falls within Section 241 , and it is 

25 disenfranchising. But Judge Wingate found that to deprive a misdemeanor of the right to vote is 

26 inconsistent with equal protection laws, and he struck it down. But now, that was the only time 

27 I’ve run into that. 

28 But Ibi sure, Ibi confident, and I hear in a lot of towns that like people who have been to 

29 the penitentiary - and this is - it’s only nine under Section 241 , if I remember, murder, rape, 

30 bigamy, false pretenses, and I can’t tell you all of them. Theft, which would be a misdemeanor as 

31 well. 

32 But, basically, the point Itn getting at is these correctional officers, these parole officers 

33 telling these people, hey, you can’t vote. You’ve been convicted of a felony, even though it’s not 

34 one in Section 24that’s enumerated. The word is out there if you’ve been to prison, you cant vote. 

35 And since we disproportionately go to prison, especially in the Delta counties I see it all 

36 the time, the people are being told that they can’t vote for those reasons. 

37 CHAIRMAN DAVIDSON: This, to me at any rate, raises an interesting legal question. If 

38 people make these statements to prisoners more or less on their own. 1 mean, they’re prison 

39 officials, I gather, of some kind or other, it in some sense or other becomes a practice or a quasi- 

40 legal or administrative decision. 

4 ] And in some sense or other, you would read Section 5 to say that that kind of an 

42 administrative interpretation ought to be precleared, but how you would go about enforcing that 

43 kind of an administrative decision that may be the work of one person or a few people just kind 

44 of taking the law into their hands is a mystery to me. As a non-lawyer, 1 just don’t have any idea 

45 how you would deal with that. 
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1 MR. MCDUFF : Well, we Ye actually hoping in the near future to deal with a larger 

2 problem, because we Ye doing some historical research right now on the 1890 constitutional 

3 provisions and the amendments to it in 1950 and 1968 to try to mount a 14th Amendment equal 

4 protection challenge against the entire constitutional provision, which tells people they cant vote 

5 if they've been convicted, similar to the one that succeeded in Alabama. 

6 There’s a Fifth Circuit precedent that creates a problem, but we Ye trying to put together 

7 the research to work around that, and hopefully well be filing a court action in the near future. If 

8 we read the whole thing, then, yeah, maybe the word will get out that once people - that people 

9 are not necessarily disenfranchising because they’ve been convicted of a felony in Mississippi. 

1 0 But that’s an obstacle we Ve got to overcome or work on. 

1 1 CHAIRMAN DAVIDSON : On behalf of the Commission, I want to thank you from the 

1 2 bottom of my heart for appearing here today and giving such excellent testimony. I assure you it 

13 will be made use of as we prepare a report, and I just thank you, and I know that all of the other 

14 Commissioners thank you as well, and it’s a pleasure listening to you testify. Thank you. 

15 (APPLAUSE.) 

16 CHAIRMAN DAVIDSON: If there are people now who would like to testify, members 

1 7 of the public to the Commission, I urge them to come forward and do so. 

18 (Off the record.) 

1 9 CHAIRMAN DAVIDSON; Ladies and gentlemen, we Ye ready to convene our second 

20 panel consisting of people who have come forward with testimony to give to our Commission. 

21 The three panelists are Lawrence Gill, John Walker, and Carlton Reeves. We will try to keep 

22 each person’s testimony to ten minutes or less. If you have any prepared or written comments 

23 that you would like to also give to the Commission, we would be very happy to receive those. 

24 And I would like each of you to begin by telling us a little bit about yourself and then giving us 

25 your testimony. So I will begin. You’re Mr. Gio; is that right? 

26 MR. WALKER: No, I ’m John Walker. 

27 CHAIRMAN DAVIDSON: Wrong end. All right. I’m sorry. You Ye Gyot? Gyot, Ita 

28 sorry. 

29 MR. WALKER: That’s all right. YouYe in a lot of company. 

30 MR, ROGERS: How do you spell that, Mr. Gyot? 

31 MR. GYOT: G-Y-O-T. 

32 CHAIRMAN DAVIDSON: So it’s Mr. Reeves? 

33 MR. WALKER: Mr. Walker. 

34 CHAIRMAN DAVIDSON: Mr. John Walker, would you commence, please. 

35 MR. WALKER: I just want to thank the members of the Commission. My name is John 

36 Walker. I’m an attorney here in Jackson, Mississippi, lYn what I would call a blue collar, shirt 

37 sleeve lawyer in Jackson, Mississippi, and have been since 1971, and have been involved in 

38 Mississippi elections since 7 1 . 

39 I came here this morning just to hear this testimony, but after hearing it, I felt compelled 

40 to step forward to buttress some of the testimony that was presented here this morning. Since 

41 1973, 1 also started representing now Congressman Thompson. When he was the Mayor of 

42 Bolton, 1 served as his city attorney until 79, and then helped with his campaign when he 

43 became a Hinds County supervisor, and then worked on his campaign when he was elected in 

44 1 993 to Congress, 

45 IVe been actively involved in Mississippi elections since 1971, and I would just echo 

46 what the first panel stated, and this - 1 would also say this for the record. The members of the 
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1 first panel, these were the cream of the crop. These were probably the - if not the best, some of 

2 the best lawyers in the areas voting rights in this country, and they have had remarkable success 

3 and achievements in that area. And I think that their testimony is testimony that is very credible 

4 and very worthy of consideration. 

5 But in terms of the Voting Rights Act, I cannot urge the importance of it being reenacted. 

6 I would say that the Voting Rights Act is the 5,000 (inaudible), and weVe seen all in the news 

7 about Hurricane Katrina. Well, I would say that the Voting Rights Act are the levees that keep 

8 repression out of Mississippi. 

9 If not for the Voting Rights Act, if that levy is broken, New Orleans would look like a 

1 0 Sunday School picnic compared to what will happen in Mississippi, because the oppression will 

1 1 rain down. And what Ihi saying is that the forces are here to come forward with oppression. We 

1 2 only have to look at the -- and as Carroll Rhodes accurately described, the Mississippi power 

1 3 structure now knows not to use the "N" word, and basically, you know — basically screw folks 

14 with a smile. 

i 5 And so — but as you can see in their actions that if the Voting Rights Act is not reenacted, 

16 it will be a whole cascade of repressive actions and activities. You dont have to look at the 

1 7 recent Supreme Court raised up Justice James Graves where the advertisements of his opponents 

1 8 was that he was one of us. And this was the message. His — the white opponents campaign, 

19 where all of his campaigners were each one of us. 

20 At every election there’s voter intimidation in the blacks precincts. You know, where 

21 the road meets the road in the elections. lYn on the ground in the precincts during elections. And 

22 in the black precincts -- and it starts back in the early ’80s when Nora (sic) Stewart, who was 

23 Justice Banks former law partner, she ran for county judge here in Jackson. And in the election, 

24 her opponents, they came in with all these security guards into the black precincts and was 

25 stopping black voters as they were coming into the precinct asking for IDs, where there was no 

26 ID requirement. They had video cameras to intimidate voters, And this thing is just - this is an 

27 intimidating thing for people who are not used to confronting the power structure to go exercise 

28 their right to vote, and it’s a deterrent. 

29 But, fortunately, because of the fact that we had some organization, we were able to bring 

30 a counterforce up of community folks who confronted these security guards and ran them off, 

31 But, I mean, this should not have to happen. And what Ifri saying is because of the Voting Rights 

32 Act, people, you know, sometimes -- are sometimes reticent to do, engage in this conduct, 

33 because they don’t want to end up in some sort of lawsuit. 

34 What Deborah McDonald stated is very true about the administrative changes. I think she 

35 and Carroll were mentioning that. That really changed voters procedures and have an impact on 

36 voting. And one of them is for instance a situation of what they call affidavit ballots. The law is - 

37 - it goes back and forth on these affidavit ballots. 

38 An affidavit ballot is basically where when a person goes to the poll to vote, and for 

39 whatever reason, his or her name is not on the poll vote there, they have to vote what’s on the 

40 affidavit ballot. Well, whether or not that affidavit ballot is counted is determined by the election 

4 1 commission after the poll closes. 

42 And what is supposed to be the determining factor, if that person’s name is >- if that 

43 person is actually registered, but it was inadvertently left off the role. Well, one of the issues that 

44 comes up with these affidavit ballots is whether the poll manager initials that ballot. 

45 And in many instances, poll managers don’t know of any requirement to initial the ballot, 

46 Therefore, do not initial it, put it in the envelope, the voter doesn’t know any better, and the 
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1 ballot goes down to the election commission, and the election commission — depending on the 

2 mindset of the election commission, it will detennine whether or not they’re counted depending 

3 on whether they te saying it should be initialed. 

4 In 1 99 1 , we had a situation here in Hinds County when Benny Thompson was still the 

5 supervisor, there was a lady, a black lady by the name of Peggy Hopson who ran for supervisor, 

6 she lost on the machines. She lost on the machines in Hinds County in a supervisor race. 

7 However, then Benny Thompson at that time was a supervisor. He was at the election 

8 commission, saw all of the boxes coming in, and saw a large number of affidavit ballots out of 

9 her precincts. 

1 0 And so, therefore, we monitored that process and found out that she had enough votes to 

1 1 win if those affidavit ballots were counted. And the long and short of it is a decision was made 

1 2 by the election commission that they would not count those affidavit ballots, because they were 

13 not initialed. 

14 A court challenge was brought, and eventually there was a ruling by the Supreme Court 

15 that they did not have to be initialed. They were counted, and she was — became the victor by 

16 about five or six votes. Now, since that time -> I mean, that’s a reported Supreme Court case. But 

1 7 since that time, election commissioners in this State still do not count affidavit ballots unless they 

1 8 are initialed. I mean, they 11 make that decision. Unless the candidate is there and has an 

19 aggressive force of people with him or her, they will not count it. And even if they have an 

20 aggressive force, they will say they aren’t going to count it, you can take it to court. And that 

21 shouldnibe. 

22 But because of the Voting Rights Act, some election commissions when you bring that 

23 up, say, weVe going to -- weVe going to bring a suit, they 11 back off and go ahead and do the 

24 right thing. So, as I said, it’s the levees that keep the repression from raining back and running 

25 back into Mississippi. 

26 And, I mean, that’s something that has, you know, been a major problem in terms of the 

27 powers of these election commissioners to make decisions in which — and many times are 

28 changes in the voting laws in terms of the decisions that they make whether or not to count these 

29 votes, because, I mean, that^ where a lot of discretion and judgment exists. 

30 And the law is not clear, and -• 1 mean, there’s a probably a lot of Section 5 violations 

3 1 going on in those areas. And they also depend on interpretations of the law by the Secretary of 

32 State. And the interpretation you get from the Secretary of State depends on who’s giving the 

33 interpretation. You know, one person in that office will give one interpretation, and another one 

34 will give a different one. 

35 So I would say that it’s very important. And just in terms of improvements, that was a 

36 question that was asked before, I mean, one thing that’s always I guess concerned me and 

37 puzzled me is, you know, when you have these federal reserves. And, you know, who basically 

38 come and take notes, and you never know what happens after they take the notes. 

39 First of all, I think that when you have the federal observers, it’s important that the people 

40 that they send to be federal observers are people who are supportive of the objectives of the 

41 Voting Rights Act, who are interested in seeing it, as opposed to IVe seen where people say, you 

42 know, a federal observer, they say, Hn here because I was told to be here. And they have no 

43 interest in making sure that the purposes of the Voting Right Acts are carried out. 

44 But over and above that, they have no power. All they can do is take notes. In terms of 

45 any observable abuses that are going on in their presence, they have no power to act or do 

46 anything at that time to curtail that particular practice from going on. So I think it would be 
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1 important that — you know, that would be a positive change that where the observers would be 

2 people who are supportive and would have some power or authority to do something to curtail 

3 the practice that’s going on. 

4 

5 Like, for instance, 1 stated about Nora Stewart, there were federal observers there, and 

6 they were just taking notes. And we said, well, do something about this. We cant do anything 

7 about this, except take notes. So I urge you that the — for the record to reflect that the Voting 

8 Rights Act needs be reenacted and strengthened to keep the repression from returning. Thank 

9 you. 

10 CHAIRMAN DAVIDSON: Thank you, Mr. Walker. Mr. Reeves. 

1 1 MR. REEVES: Yeah. I’d like to thank the Commission for being here. My name is 

1 2 Carlton Reeves, and I’m here in a couple of different capacities. I am the secretary of the 

13 Magnolia Bar Association, which is a bar association of mostly black attorneys in the State of 

14 Mississippi. 

1 5 Although we’re primarily black attorneys, we’re certainly not exclusive for black 

16 attorneys, and any white attorneys who are also members of the Magnolia Bar. The Magnolia 

1 7 Bar Association has stood on the forefront of fighting the battle toward reenactment of the 

1 8 Voting Rights Act of 1 982, as well as our efforts through election contests and otherwise. Since 

1 9 that time, weVe making sure that the right to vote for African- Americans is protected. 


20 So I come in that capacity. In my personal capacity. I’m from Yazoo City, Mississippi, a 

2 1 native of Yazoo City, having lived there through the 160s and 70s and been involved in elections 

22 in my hometown in the State of Mississippi since the 1970s as a young kid, and further - and 

23 even today. 

24 1 have served as the — I have served as an associate in a private law firm in town, and 

25 after having a stent at the State Supreme Court where I was a law clerk and staff attorney. My 

26 other jobs included chief of the civil division for the United States attorney’s office here in 

27 Jackson, Mississippi from 1995 to 2001. 

28 Since 2001 , 1 Ve been in private practice of a small law firm here in Jackson. I just want 


29 to emphasize a couple of things. We understand that you cannot look at political races and 

30 political things in a vacuum. We cannot look at things in a vacuum. There was much talk earlier 

31 about the Gary Anderson race, for example. The Gary Anderson and Tate Reeves race. You 

32 talked about the schism between the experiences of the two candidates and all everyone is 

33 emphasized the relatively inexperience of Tate Reeves of whom there is no kin. Ita not any kin 

34 to him all. And the inexperience of Tate Reeves versus Gary Anderson. 

35 We can look at another race at that election cycle. Two guys with about the same amount 

36 of experience in different capacities, and that was the Attorney General’s race between Jim Hood 

37 and Scott Newton. And theyfe relatively about the same age, Scott Newton being the Republican 

38 candidate who lost resoundly to Jim Hood, the Democratic candidate. And Jim got those votes in 

39 Rankin County and other counties that Gary Anderson did not get. MR. ROGERS: Was Scott the 

40 black candidate? 

41 MR. REEVES: No, Scott was a white candidate. So these are two white candidates. So 

42 do not be confused about whether or not there would be crossover votes, because I think if you 

43 look at the Tate Reeves and the Gary Anderson race, people say, well, it’s not about race. It’s 

44 about experience or whatever it’s about. 

45 You just look at a race on the Attorney General side where you have a former district 

46 attorney, Jim Hood, running in his first statewide race against Scott Newton, the Republican guy 
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1 who is former a assistant US attorney, former FBI agent, and you put those two candidates and 

2 the scores that they got in their elections, and you will see that white people will vote for 

3 experience on the state side, because they voted overwhelming for Jim Hood, who was a 

4 Democratic candidate, for Attorney General. 

5 And, obviously, he had some appeal to people who voted Republican for the governor’s 

6 race, people who voted Republican for the lieutenant governor’s race, and people who voted 

7 Republican in the treasurer’s race. So it’s not solely experience when you look at the Gary 

8 Anderson race. Obviously, Gary was far more experienced than Tate Reeves, but for some 

9 reason, white people did not vote for Gary Anderson, and those same people voted for Jim Hood. 

10 With respect to the race that Mr. Walker talked about with — the Supreme Court race of 

1 1 Justice James Graves, it’s interesting that his challenger, Samac Richardson who is a Circuit 

1 2 Court in Madison, Rankin County areas did say that — in his brochures and filings said that he 

1 3 was one of us, and it’s so interesting that Judge Richardson comes from and is a native of 

1 4 Neshoba County, Mississippi and the City of Philadelphia area. 

15 We know what those signals mean, being one of us. Well, we know what that association 

16 is. And so, the other thing you look at in these other judicial races on the Supreme Court, all the 

1 7 black justices of the Supreme Court were first appointed. No Justice has been elected first. There 

1 8 comes — something comes with incumbency, for example, and people might otherwise vote for 

1 9 Supreme Court justices who have been there for a period of time. 

20 And, you know, there’s -- if an election is started with two new candidates, one black and 

21 one white, it may not end in that same result with the black candidate having won. Reuben 

22 Anderson was first appointed. Justice Fred Banks was first appointed, and so was Justice James 

23 Graves. 

24 Each one of them brought incumbency into their first election. And that, I think, sort of 

25 begs the question of whether or not whites will vote for black candidates. And also, there is a 

26 commitment among, as quiet as it kept, the business community and otherwise. 

27 Some people sort of stay out of those races, because I do believe that Mississippi does not 

28 want to give the image that it’s reverting back to an all white Supreme Court, an all white 

29 Supreme Court. So you might not see as much effort to de-elect or de-select the black incumbent 

30 in those circumstances. 

3 1 The Court of Appeals in the Mississippi Supreme Court, initially that is a new creature. It 

32 is about - it is less than 1 5-years-old, and when there was an opportunity to carve out or to 

33 create the new Supreme Court, the -- excuse me, the Court of Appeals, the Supreme Court 

34 initially went to a magistrate system first, a three judge magistrate system. 

35 And I do believe those three judges back in the 1 990-9were appointed by the Supreme 

36 Court to serve in that gap filling capacity, and those were three white males who served as the 

37 magistrates prior to the formation of the Court of Appeals. 

38 I also bring to you some practical experience as and some antidotal stuff 1 served as co- 

39 counsel with Rob McDuff on at least a couple of cases. One of which is the case of Johtmy 

40 Johnson up in Drew, Mississippi. Drew, for those who don’t know, is in the area with Fannie Lou 

4 1 Hamer comes from. But Drew being a city that’s probably about 80 percent Afncan-American 

42 have never had a majority black city council. 

43 Johrmie Johnson ran for alderman at large. Her race, several of her votes were thrown 

44 out, and we mounted an election contest, and eventually we challenged some of the votes that the 

45 other side received. But more interestingly, we got votes counted that had been rejected by the 
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! local commission. The end result was it ended in a tie after the trial. It ended in a tie, so the judge 

2 ordered a new election. 

3 The most striking thing for me having grown up in the 70s and "SOs was to bring forth 

4 black women who obviously still worked. Some of whom still worked for many people in power 

5 in Drew and Sunflower County, to come forth during the trial and testify, 1 cast my vote, and I 

6 intended for my vote to count, because the election commission had actually thrown out some of 

7 their votes because you did not have signatures and because you did not have — well, because 

8 you did not have initials. 

9 Those people cast their votes, came to the voting polls, did everything that they were 

1 0 supposed to do, so why should their vote have been rejected because a person in power or a 

1 1 person in control did not do what he or she was supposed to do, i.e., initial the ballot? 

12 They had done everything else. They’d signed their ballot, they gave it to them, they put it 

1 3 in their control. It should have been counted. Eventually, after the new election, Johnny Johnson 

1 4 became the alderman at large, and the City of Drew had its first African-American predominant 

1 5 city councilman. 

1 6 CHAIRMAN DAVIDSON: Mr. Reeves, at this point 1 have to tell you that weVe got ten 

17 minutes before we have to leave, and if you can wrap it up and go on to Mr. Gyot I’d appreciate 

18 it. 

19 MR. REEVES: Okay. The final case is the Michael Cathey case up in Senatobia, 

20 Mississippi. Michael Cathey was the only black African-American on the city council there, and 

2 1 there was a movement among the other members of the city council to have him removed from 

22 the board and claimed that he had moved outside of his district. Obviously, a challenge had to 

23 come on that, and we prevailed for Mr. Cathey, and he still serves. 

24 

25 CHAIRMAN DAVIDSON: Thank you very much. I’m sorry to push you here, but weVe 

26 just running out of time. Mr. Gyot. 

27 MR. GYOT; Thank you, Mr. Chairman. I am Lawrence Gyot. Dn a citizen of the State of 

28 Mississippi and a resident of the District of Columbia, citizenship by affirmation. I know of no 

29 greater state who has fought. Mississippi is why the Voting Rights Act exists. We attempted to 

30 bring the federal government into the voting question in the case of United States versus Woods 

31 in 1962. 

32 We then got them committed to the United States versus Mississippi, which incidentally 

33 challenged the legitimacy and the constimtionality of all the voting laws in the State of 

34 Mississippi. At the same time, the State of Mississippi was attacked by the Mississippi 

35 Democratic party under Section of the 1 4th Amendment challenging the constitutionality of the 

36 seating of the Congressional Delegation of the State of Mississippi. 

37 To his credit. Congressman McMullough, a Republican from Ohio, said this when the 

38 challenge was considered: We have a choice. We can unseat the Mississippi delegation, or we 

39 can strengthen the Voting Rights Act. That’s how Section 5 came into existence. Let us 

40 understand that the fight to create Section 5, the fight to utilize it, Allen versus The Board of 

4 1 Elections was my idea, and Armand Derfher helped implement it. 

42 We filed the suit here. So let’s be very clear. The whole ~ and, Mr. Rogers, Ita glad you 

43 asked the question that you asked. 1 want to quote a couple of people to you. Mr. Wilkins, the 

44 head of NAACP and the documentary eyes on the price said Mississippi is such a (inaudible) 

45 state, committed to savagery, that it should be cut off and allowed to drift into the sea. Lyndon 

46 Johnson said, there’s America, there’s the South, and there’s Mississippi. The uniqueness of 
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1 Mississippi is its total commitment. See, the reason Ita so proud to be a Mississippian is in 

2 Mississippi, throughout its history, everything has been political. Whether you got pavement, 

3 whether you were in jail, whatever you wanted was framed - that could be framed in a political 

4 lexicon was deliverable here. 

5 So this State has been challenged on the Fannie Lou Hamer and others joined with the 

6 Mississippi Democratic party. We challenged the seating of the regular Democratic party at the 

7 National Democratic Convention. Now, various people give various reasons for the passage of 

8 the Voting Rights Act. Mary King in her book, "Freedom Song," said it was a congressional 

9 challenge that passed the Voting Rights Act. 

1 0 John Lewis - we all know who they are -- said that it was a summer project. Julian Bond 

1 1 says it was a combination of the two. But there’s -- I’d like to refer you to the galleys of the book 

1 2 now being written called "Authors of the Liberation of the Mississippi Freedom Democrats and 

13 the Redefinition of Politics." It’s written by — 

14 CHAIRMAN DAVIDSON: Who’s the author of this. 

15 MR. GYOT: By Michael Paul Sistrom. 

16 MR. ROGERS: Who was that? 

17 MR. GYOT: The author. Ita sorry, hold on. Yes, "Authors of the Liberation of the 

1 8 Mississippi Freedom Democrats and the Redefinition of Politics" by Mike Paul Sistrom. He says, 

19 since 1965, the consensus has been to incorrectly give the Selma march (sic) sole credit in 

20 prompting Congress to pass the Voting Rights Act, while taking almost no notice of the 

21 contribution of the 1 964 Freedom Summit and the Mississippi Freedom Democratic 

22 congressional challenge. 

23 Historian David Garros (sic) observed that scholars have suggested, often with 

24 decrepitation, that had it not been for Selma, there would have been no initiative on voting rights 

25 in 1965. Such an account, Garros concludes, is not implausible, but when the actual evidence 

26 weighed, it is clearly incorrect. 

27 Now, let us be clear. In my opinion, Lyndon Johnson could have given this speech. He 

28 could have said, Ita supporting the passing of the Voting Right Acts because of the State of 

29 Mississippi that has fought for years, that has been the most oppressed. I fought the Klan. The 

30 Klan burned torches in 6of Scounties in Mississippi in 1 964 when the Selma project was 

31 announced. Selma project brought America to Mississippi. 

32 Lyndon Johnson could have given credit to Mississippi, but he had a problem, because in 

33 64, who did we have to fight in Atlantic City? Lyndon Johnson. Read "Judgement Days" by 

34 Nick Kotz. He documents the relationship between Martin Luther King and Lyndon Baines 

35 Johnson. He talks about the need for Lyndon to stop us in ’64. Why? Because he thought he 

36 would lose the white vote himself. Preposterous, but that was Lyndon. 

37 Now, my concern is if you - and 1 want to point out. You Ve heard from two -- youVe 

38 heard Neshoba County and you Ve heard McComb. I want to make it very clear: 1 dont 

39 contradict. I donl dilute in any way the testimony of all previous witnesses, because I think it’s 

40 been excellent, 

41 But 1 want to say to you, there’s a coalition in Neshoba County of blacks, whites, and 

42 they did a couple of things. They said weVe going to reopen the Schwemer, Chaney, and 

43 Goodman convictions, and that led to the conviction of Mr. Killen. They sa id more than that. 

44 Said we’re going to change the name of the highway to Schwemer, Chaney, and Goodman 

45 Highway. 
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1 They brought it to the State Legislature. Not one member voted against it. I’m saying in 

2 McComb, this book is the foundation for education, in Neshoba County and in McComb. This 

3 book is created by us. It’s called putting the movement back into civil rights teaching, which 

4 demonstrates how to teach the civil rights movement from K through 1 with all of the myths 

5 removed. 

6 So let me say this, it is -- William Winter and I were on a panel in Minnesota, and we 

7 were talking Mondell’s roll in Atlantic City, and William Winter said it was a civil rights 

8 movement in Mississippi that freed me and other white people. Now, all of you know William 

9 Winter is the former governor and a member of President Clinton’s commission on race. Let me 

1 0 say that there is a possibility of racial reproach tomorrow in Mississippi, but it will only remain a 

1 1 possibility as long as Section 5 exists. I don\ want you to leave, Mr. Rogers, with the feeling that 

12 there is no racial possibilities of reproach anymore in Mississippi, but they only exist because of 

1 3 the political nightmare created by Voting Rights Act. 

1 4 And if you remove Section 5, the day you remove — Section 5 is weakened or removed, 

1 5 we will have a return that will make savages shudder, because the fight in Mississippi is about 

16 raw political power. But I wanted to say to you, if the collision in Neshoba County can come out 

17 openly on the question of race, I think theyVe leading the country on the question of race. If 

1 8 McComb can say this is going to be the foundation for the educational system, I think what 

1 9 we Ve hit up on is that education might be the antidote around — the solvent around which we can 

20 all galvanize, because I can say to you confidentially, young white Mississippians are no better 

2 1 educated than young black Mississippians. 

22 And unless this country can deal with the question of race, and I think this is an 

23 opportunity. I think it is in the national interest to see that Section 5 is passed, that it’s intact, 

24 because until we solve the question of racial in American, not only do 1 support the testimony of 

25 everyone here, but it could be universal in this application. 

26 We re becoming a country that is more racially polarized, and there are very few people 

27 who are prepared to speak out on it. So this is about race, it’s about fairness, it’s about the most 

28 successful legislation ever designed by the Congress. And it is in the national interest to 

29 preserve, protect and correct it. 

30 CHAIRMAN DAVIDSON: What a note to end these hearings on, folks. 

31 (APPLAUSE.) 

32 CHAIRMAN DAVIDSON: I want to thank each of you for your testimony. It’s moving. I 

33 have a hard time controlling my own emotions, but thank you. 

34 MR. GYOT: Mr. Chairman, I want to do one thing. I want to enter this testimony by 

35 Meredith Bell Flats in your record. It’s the best IVe heard on why Section 5 should be continued. 

36 HONORABLE BANKS: Just one question to Mr. Reeves, because he’s contrasted the 

37 race between Attorney General Hood and his opponents, and Mr. Anderson and his opponents. 

38 He said it wasn\ about experience. 1 think the statement was it wasn’t about experience, it was 

39 about party. And the contrast there does belie that claim in that Attorney Genera! Hood was 

40 experienced as a former Assistant Attorney General and a District Attorney, and he was a 

41 Democrat, and he won over. 

42 And the candidate Anderson was experienced in governmental financial affairs, and he 

43 was a Democrat, and he lost pretty clearly to a person that was clearly less qualified than him. So 

44 it could not have been his party, is that what you -« 

45 MR. REEVES; Thank you. Justice Banks, for that clarification. That is absolutely what I 

46 was referring to. 



CHAIRMAN DAVIDSON: Thank you very much. 
(Hearing concluded at 12:30 p.m,) 
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Introduction 


This year marks the fortieth anniversary of one of the most remarkable and consequen- 
tial pieces of congressional legislation ever enacted. The Voting Rights Act of 1965 (“the 
VRA”) targeted massive disenfranchisement of African-American citizens in numerous 
Southern states. It imposed measures drastic in scope and extraordinary in effect. 

The VRA eliminated the use of literacy tests and other “devices” that Southern jurisdic- 
tions had long employed to prevent black residents from registering and voting.' The 
VRA imposed on these jurisdictions onerous obligations to prove to federal officials 
that proposed changes to their electoral system would not discriminate against minori- 
ty voters.^ 

Resistance was immediate both in the streets and in the courts, but the VRA 
withstood the challenge.’ The result was staggering. The VRA ended the long- 
entrenched and virtually total exclusion of African Americans from political participa- 
tion in the South. Black voter registration rose and black participation followed such 
that, by the early 1970s, courts routinely observed that black voters throughout the 
South were registering and voting without interference. That increased participation 
exposed less blatant inequalities and problems-complex issues such as racial vote dilu- 
tion, the contours of which courts are still tackling today. 

These persistent problems have led Congress to extend and expand the VRA 
each time its non-permanent provisions were due to expire. The ban on literacy tests, as 
well as the “preclearance” provisions contained in Section 5, initially were enacted to 
last for only five years. Nonetheless, Congress decided to extend these provisions in 
1970, again in 1975, and for twenty-five more years in 1982. During the last renewal. 
Congress also expanded the terms of the core permanent provision of the Voting Rights 
Act-Section 2. 

Four decades after their original enactment, the non-permanent provisions of 
the VRA are once again set to expire.* Congress must once again determine whether it 
should renew these provisions, make substantive alterations to them, or simply let them 
lapse. To make this determination. Congress needs information about the past and 
present status of minority participation in the political process. 

The Voting Rights Initiative (“VRI”) at the University of Michigan Law School 
was created during the winter of 2005 to help address this need and to help inform the 
nationwide discussion on voting rights now under way. A cooperative research venture 
involving 100 students working under faculty direction set out to produce a detailed 
portrait of litigation brought since 1982 under the core permanent provision of the 
Voting Rights Act. This Report evaluates the results of this survey. The comprehensive 
data set may be found in an analytically structured as well as searchable form at 
http://www.votingreport.org. The aim of this report, the accompanying website, and 
the project as a whole is to contribute to a critical understanding of current opportuni- 
ties for effective political participation on the part of those minorities the Voting Rights 
Act seeks to protect. 
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The Project: Background, Goals, and Methods 


STATUTORY BACKGROUND 

The Voting Rights Act of 1965 was enacted in response to the continued, massive, and 
unconstitutional exclusion of African Americans from the franchise. Despite the 
ratification in 1870 of the Fifteenth Amendment, which prohibits denying or abridging 
the right to vote on the basis of race, color, or previous condition of servitude, state 
voting officials continued to devise mechanisms to exclude African-Americans from the 
franchise.’ Judicial invalidation of one such practice prompted the creation of another 
to achieve the same result. Moving from outright violence to explicit race-based exclu- 
sions to “grandfather clauses,” literacy tests, and redistricting practices, many former 
Confederate states (and several others) successfully prevented African-Americans from 
participating in elections for nearly a century.* 

Prompted by several notorious attacks on civil rights activists and recognition 
of the scope of African-American disenfranchisement, Congress and the President 
acted to remedy the ineffectiveness of existing anti-discrimination provisions in 1965. 
The statute they created would both reaffirm the basic constitutional prohibition 
against race-based exclusions from the franchise and make those constitutional prohi- 
bitions effective. 

The central provision of the Voting Rights Act is Section 2, which, as originally 
enacted, closely tracked the wording of the Fifteenth Amendment.’ To this Congress 
added Section 4, which suspended the use of particular exclusionary practices, and 
Section 5, which demanded that jurisdictions with extremely low levels of voter regis- 
tration and turnout seek “preclearance” from federal officials before implementing any 
changes to their voting laws and procedures.* The non-permanent provisions of the 
Voting Rights Act, including Section 5, were extended in 1970, 1975, and 1982, and are 
due for re-authorization in 2007. 

Congress enacted the current version of Section 2 when it amended the statute 
in the course of reauthorizing the nonpermanent provisions in 1982. The amendment 
was a response to the Supreme Court’s interpretation of the VRA in a case brought by 
African-American residents in Mobile, Alabama. 

By the summer of 1975, black citizens in Mobile were registering and voting 
without hindrance, a feat that would have seemed impossible a decade earlier. And yet, 
ten years after passage of the Voting Rights Act, black residents in Mobile noticed that 
their participation seemed to be making little difference to the substance and structure 
of local governance. At the time, African Americans comprised approximately one third 
of the city’s population, white and black voters consistently supported different candi- 
dates, and no African-American candidate had ever won a seat on the three-person city 
commission. Housing remained segregated, black city employees were concentrated in 
the lowest city salary classification, and “a significant difference and sluggishness” char- 
acterized the City’s provision of city services to black residents when compared to that 
provided to whites.’ Since 1911, Mobile had chosen its commissioners in city- wide at- 
large elections. 

In June of 1975, African-American residents in Mobile filed a class action law- 
suit challenging the city’s at-large electoral system. Two lower federal courts held that 
this system unconstitutionally diluted black voting strength.” 
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In 1980, the Supreme Court reversed. In City of Mobile v. Bolden," the Court 
held that neither the Constitution nor Section 2 of the Voting Rights Act prohibited 
electoral practices simply because they produced racially discriminatory results. The 
Court determined that these provisions proscribed only those rules or practices enacted 
with racially invidious intent. Mobile’s at-large system remained permissible unless the 
plaintiffs could demonstrate that the city adopted the at-large system for the purpose of 
diluting black voting strength.'^ 

In 1982, Congress responded to Mobile by amending Section 2 to create an 
explicit “results”-based test for discrimination in voting. As a result. Section 2 provides 
today; 

No voting qualification or prerequisite to voting or standard, practice, or 
procedure shall be imposed or applied by any State or political subdivision 
in a manner which results in a denial or abridgement of the right of 
any citizen of the United States to vote on account of race or color, or [on 
account of statutorily designated language minority status]." 

Determining whether a particular electoral rule results in a denial or abridgment of the 
right to vote is a complex inquiry. The statute indicates that to prevail under Section 2, 
plaintiffs must demonstrate that, “based on the totality of circumstances.. .the political 
processes leading to nomination or election in the State or political subdivision are not 
equally open to participation by members of a (racial or language minority].” Plaintiffs 
must show that members of these protected classes “have less opportunity than other 
members of the electorate to participate in the political process and to elect representa- 
tives of their choice.” Relevant to the inquiry is “the extent to which members of a pro- 
tected class have been elected to office in the State or political subdivision,” although 
the statute is explicit that it creates no right to proportional representation.'" 

The Senate Judiciary Committee issued a report to accompany the 1982 amend- 
ment to Section 2, now known as the Senate Report." The Supreme Court has since 
described this report as “the authoritative source” on the meaning of the amended 
statute.'" The Report identified several factors, now known as “the Senate Factors,” for 
courts to use when assessing whether a particular practice or procedure results in pro- 
hibited discrimination, in violation of Section 2. Derived from the Supreme Court’s 
analysis in White v. Regester," and the Fifth Circuit’s subsequent decision in Zimmer v. 
McKeithen," these “typical” factors are: 

1. The extent of any history of official discrimination in the state or political 
subdivision that touched the right of the members of the minority group to 
register, to vote, or otherwise to participate in the democratic process; 

2. The extent to which voting in the elections of the state or political subdivi- 
sion is racially polarized; 

3. The extent to which the state or political subdivision has used unusually 
large election districts, majority vote requirements, anti-single shot provi- 
sions, or other voting practices or procedures that may enhance the opportu- 
nity for discrimination against the minority group; 

4. If there is a candidate slating process, whether members of the minority 
group have been denied access to that process; 


Documenting Discrimination 3 



970 


5. The extent to which members of the minority group in the state or politi- 
cal subdivision bear the effects of discrimination in such areas as education, 
employment and health, which hinder their ability to participate effectively 
in the political process; 

6. Whether political campaigns have been characterized by overt or subtle 
racial appeals; 

7. The extent to which members of the minority group have been elected to 
public office in the jurisdiction.’^ 

The Senate Report also identified two additional factors that have “probative value” in 
establishing a plaintiff’s claim under the amended statute, often considered Senate 
Factors 8 and 9, namely whether “there is a significant lack of responsiveness on the 
part of elected officials to the particularized needs of the members of the minority 
group”; and whether the justification for the policy behind the practice or procedure is 
“tenuous.”’" 

The 1982 amendment to Section 2 dramatically altered voting rights litigation 
nationwide. While prior to 1982 plaintiffs had rarely invoked Section 2 in its original 
form, most plaintiffs alleging racial vote dilution since 1982 have consistently brought 
their claims under Section 2.’' 

In 1986, the Supreme Court issued its first major decision addressing the 1982 
amendments to Section 2. In Thornburg v. Gingles, African-American voters in North 
Carolina challenged a state-wide legislative districting plan, seeking to replace some of 
the plan’s multi-member districts with single-member districts in which black voters 
would comprise a majority. The Court used the case as a vehicle to articulate a three- 
part test for bringing a Section 2 claim: the minority group must demonstrate that, 
first, it is “sufficiently large and geographically compact to constitute a majority in a 
single-member district;” second, that it is “politically cohesive;” and, third, that “the 
white majority votes sufficiently as a bloc to enable it — in the absence of special cir- 
cumstances, such as the minority candidate running unopposed — usually to defeat the 
minority’s preferred candidate.”’’ The Gingles case itself involved a challenge to multi- 
member districts, but courts soon extended its framework to cases where plaintiffs 
challenged single member districts.” 

Eight years later, the Supreme Court decided Johnson v. De Grandy, which made 
clear that the Gingles' preconditions were precisely that, preconditions, and not a sub- 
stitute to adjudication under the totality of circumstances test. Courts that find the pre- 
conditions met must proceed to evaluate whether under the totality of circumstances 
relief is warranted. De Grandy found such relief unwarranted in the case before it-a 
challenge to statewide districting plan brought by African-American and Latino plain- 
tiffs. The Court concluded that plan achieved “proportionality” because “both minority 
groups constitute effective voting majorities in a number of state Senate districts sub- 
stantially proportional to their share in the population.”” 

Two years ago, the Supreme Court handed down Georgia v. Ashcroft, in which it 
evaluated whether Georgia could replace several of its majority-minority districts with 
districts where minority voters constituted only a plurality. In concluding that nothing 
in Section 5 of the Act prevented Georgia from doing so, the Court relied significantly 
on its own precedent construing Section 2.” Recent Section 2 decisions now discuss 
Georgia v. Ashcroft vAien assessing challenges to various districting practices.” 
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RESEARCH OBJECTIVES 

A detailed understanding of Section 2 litigation informs several issues Congress must 
confront as it evaluates the reauthorization of the expiring provisions of the Voting 
Rights Act. First, the record of judicial implementation of Section 2 will inform the 
question whether the auxiliary provisions, such as Section 5, are still helpful today. To 
be sure, Section 5 is distinct from Section 2 in that compliance with Section 2 is neither 
necessary nor sufficient to obtain preclearance from the federal government. 
Nonetheless, analyzing the judicial record of Section 2 decisions-including the struc- 
tured nature of the judicial inquiry under the Senate Factors-helps illuminate the 
extent to which meaningful minority participation in elections has been a reality in 
recent times. Put another way. Section 5 was originally enacted because “Congress had 
found that case-by-case litigation was inadequate to combat wide-spread and persistent 
discrimination in voting, because of the inordinate amount of time and energy 
required to overcome the obstructionist tactics invariably encountered in these law- 
suits.”" Even though the Voting Rights Act successfully reduced the incidence of those 
tactics, the persistence of many such “obstructionist tactics,” as this study documents, 
suggests that Section 5 remains a useful tool today to protect the basic right to political 
participation. 

Second, the record of judicial implementation of the core provisions of the VRA 
provides helpful evidence in determining whether the constitutional predicate neces- 
sary for Congress to exercise its legislative powers in this area exists. Recent Supreme 
Court decisions have demanded increased scrutiny of the connection between the per- 
ception of a constitutional evil and the remedy enacted under Congress’s power to 
enforce the Civil War amendments. In City ofBoerne v. Flores, the Supreme Court 
announced a rule that Congress could only invoke its legislative powers under Section 5 
of the Fourteenth Amendment where the Congressional legislation was “congruent and 
proportional” to “remedy or prevent” an underlying constitutional violation.^* The 
same is true for the power to enforce the Fifteenth Amendment pursuant to Section 2 
of that amendment.” 

To be sure. Section 2 prohibits more than the Fifteenth Amendment itself pro- 
hibits. In particular. Section 2’s “results-based” test goes beyond what the Fifteenth 
Amendment alone commands. As a consequence, the record of Section 2 violations 
does not necessarily indicate the existence of constitutional violations, and therefore 
does not necessarily provide the proper predicate for Congress’s exercise of its enforce- 
ment powers under the Fifteenth Amendment. 

And yet, an examination of Section 2 cases can provide the requisite foundation 
for Congress’s exercise of its enforcement powers. As an initial matter, some Section 2 
violations are constitutional violations.* These may figure directly into the calculus of 
whether the predicate for Congress’s exercise of its enforcement powers exists. Moreover, 
courts assessing the Senate Factors in the course of adjudicating Section 2 cases have 
documented evidence that reveals a wide range of unconstitutional conduct by state and 
local officials in specific regions across the Nation. While these judicial findings are not 
formal adjudications of unconstitutional conduct, they represent the considered judg- 
ments of federal judges nationwide that the evidence they reviewed reveals conduct that 
runs afoul of the Constitution. These findings accordingly provide a basis on which 
Congress can rely in determining the scope of unconstitutional conduct and the need for 
a federal law that goes beyond the simple prohibition of the unconstitutional act itself. 
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Third, Section 2 decisions tell a powerful story about the health of minority 
political participation throughout the United States since 1982. And they do so in 
Congress’s own terms — in the way Congress asked courts to assess political equality and 
to determine whether to issue a remedy. Any examination of Congressional policy in 
this area should therefore begin with how the courts have addressed minority political 
participation in the course of implementing the VRA. 

Fourth, an examination of these decisions illustrates how both claims and reme- 
dies have changed over the years. Enacted by Congress in 1965 to address the specific 
problem of black disenfranchisement in the South, the Voting Rights Act has been 
amended to protect language minorities and today is invoked by several different 
minority groups to challenge a host of electoral practices throughout the country. The 
findings in these cases offer a lens, that Congress itself defined, through which varia- 
tions in political participation over time and region may be viewed and evaluated. 
Finally, the re-authorization of the Voting Rights Act’s non-permanent provisions pro- 
vide an opportunity for Congress to give further guidance on how it believes the law as 
a whole should operate. Documentation of the judicial record in Section 2 cases — in 
particular, courts’ analysis of the various Senate Factors and the judicial choice of reme- 
dies — therefore may be useful to inform Congress on how federal judges have under- 
stood the instructions contained in the VRA and whether those instructions are in need 
of revision. 


RESEARCH PROJECT AND DESIGN 

The Voting Rights Initiative is a faculty-student research collaborative established in 
January, 2005 at the University of Michigan Law School. Working under the direction 
of Professor Ellen Katz, a group of more than 100 Michigan law students set out to 
document the nature and scope of litigation brought under Section 2 of the Voting 
Rights Act since 1982. 

Researchers began by searching the federal court databases on Westlaw and 
LexisNexis to identify electronically published decisions addressing a Section 2 claim. 

To develop this list, researchers searched these databases for every federal court decision 
that cited 42 U.S.C. § 1973 since June 29, 1982, when Section 2 was amended. The 
resulting list was then narrowed by identifying cases in which plaintiffs had filed an 
actual claim under Section 2, and removing all decisions that merely reference Section 2 
without involving a claim brought under that provision.” 

Researchers then located on these databases all related decisions and organized 
them by lawsuit with a single “litigation” title for quick reference.” Within each lawsuit, 
researchers determined which opinion provided the “final word”” for the purposes of 
this project, since many lawsuits included multiple appeals and remands. The final 
word case in each lawsuit is usually the last case in the lawsuit that assessed liability on 
the merits and determined whether Section 2 was violated. If there was no such case to 
analyze, researchers coded as the final word the last published case in the lawsuit mak- 
ing some other determination for or against the plaintiff, including whether to issue a 
preliminary injunction, whether to order a settlement, what remedy to order, and 
whether to grant fees.” In these latter cases, the contours of the underlying Section 2 
claim group and the court’s analysis of it were often difficult to discern as the reported 
decision was addressing a distinct question. Still, these cases, especially preliminary 
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injunction cases, sometimes included reference to some Senate Factors or other sub- 
stantive Section 2 criteria, and where possible researchers documented these findings. 
Even where nothing more than the fact of decision could be discerned from these deci- 
sions, researchers included the lawsuit in the overall list of lawsuits to attempt to give as 
broad a picture as possible of Section 2 litigation. 

Researchers reviewed each case within a litigation string and followed a stan- 
dard checklist (see Data Key located at www.votingreport.org) to catalogue the infor- 
mation discussed and determine the outcome in each lawsuit analyzed. Researchers 
recorded which of the nine Senate Factors, if any, the reviewing court found to exist, 
and whether the court ultimately found a violation of Section 2. Researchers also 
tracked how courts have treated the so-called “Gingles” threshold test (set forth by the 
Supreme Court in its 1986 opinion Thornburg v. Gingles’'), the law or practice chal- 
lenged in each lawsuit, the implicated governing body, the state of origin, the minority 
groups bringing the claim, the involvement of expert witnesses, and other basic case 
data such as the judges and lawyers involved with the case. 

Each case was read and catalogued by multiple researchers working independ- 
ently — then by research directors and then checked for consistency by editors. The 
case reports are available at: http://wvw.votingrights.org. 

Since the completion of the case reports, searches have been designed and the 
database used to document and analyze the particular findings in this report. All of 
case reports and searches to access this data are available at www.votingrights.org. This 
site includes lists of cases, organized by lawsuit and by state, that: identify a violation of 
Section 2; identify such violations in covered jurisdictions; find each of the Senate 
Factors; challenge specific types of electoral practices; challenge certain governing bod- 
ies; and involve particular minority groups. 
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The Findings: Documenting Discrimination 


OVERALL RESULTS 

The Numbers 

This study identified 323 lawsuits, encompassing 748 decisions that addressed Section 2 
claims since 1982.“ These lawsuits, of course, represent only a portion of the Section 2 
claims filed or decided since 1982. Of the total number of cases filed, some plaintiffs 
failed to pursue their claims, many settled, and others saw their cases go to judgment, 
but the courts involved did not issue any published opinion or ancillary ruling published 
on the electronic databases surveyed (i.e., Westlaw, LexisNexis). The total number of 
claims filed under Section 2 since the statute was amended is accordingly not known. 

The ACLU has recorded that approximately 1 out of 5 of their plaintiffs’ Section 
2 cases filed in Georgia and in South Carolina ended with a reported decision.” In 
Texas, the Section 2 litigation record of attorney Rolando Rios shows that 8 of 21 1 or 
3.8% of his law firm’s filed Section 2 lawsuits ending with a reported decision." Insofar 
as these ratios of filings to reported decisions are at all representative, this study’s com- 
pilation of 323 lawsuits suggests more than 1600 Section 2 filings nationwide with 
filings in covered jurisdictions possibly exceeding 800 filings. 

Of these lawsuits, 208 produced at least one published liability decision under 
Section 2, The remaining 1 15 include lawsuits in which the only decisions published on 
Westlaw or LexisNexis addressed preliminary matters (74 decisions) or fees, remedy, or 
settlement issues (41 decisions).” Of the 208 lawsuits that ended with a determination 
of liability, 97 (46.6%) originated in jurisdictions covered by Section 5 of the Voting 
Rights Act, and 1 1 1 (53.4%) were filed in non-covered jurisdictions.* 

Of lawsuits identified, 86 documented a violation of Section 2 — either on the 
merits or in the course of another favorable determination for the plaintiff. Another 28 
lawsuits made a favorable determination for the plaintiff (such as issuing a preliminary 
injunction, granting a settlement, awarding fees, or crafting a remedy) without deciding 
whether Section 2 was actually violated. Plaintiffs accordingly succeeded in 35.3% of 
the lawsuits identified in this study.” 

Plaintiffs won more Section 2 lawsuits in Section 5 -covered jurisdictions than 
they did in non-covered jurisdictions. Of the 114 successful plaintiff outcomes docu- 
mented, 64 originated in covered jurisdictions and 50 elsewhere,” even though less 
than one-quarter of the U.S. population resides in a jurisdiction covered by Section 5.” 
Plaintiffs in covered jurisdictions also won a higher percentage of the cases decided 
than did those in non-covered ones. Thirty percent of the 164 lawsuits published in 
non-covered jurisdictions ended favorably for plaintiffs, while 40.5% of the 158 law- 
suits from covered jurisdictions produced a result favorable to the plaintiffs. 

Courts identified violations of Section 2 more frequently between 1982 and 1992, than 
in the years since. Of the 86 total violations identified, courts found 61.6% of them 
during the first period, 38.4% since then." 

In all, 138 of the 323 total lawsuits challenged at-large districts, and of these, 52 
held the practice to violate Section 2.« In addition, 8 lawsuits challenging at-large elec- 
tion systems otherwise ended with a favorable outcome for the plaintiff (such as a set- 
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tlement, remedy or fees case if not a published violation finding). A total of 106 law- 
suits challenged reapportionment, i.e., multiple district plans. Of those, 42 ended with a 
favorable outcome for the plaintiffs (of which 30 found a violation of Section 2). Thirty 
chaUenged election procedures (e.g. voter registration or residency requirements, 
polling place action by election officials), and 13 of these ended with a favorable out- 
come for the plaintiff (including 7 violations found). Eleven lawsuits challenged major- 
ity-vote requirements, such as a run-off requirement, anti-single shot provisions, or 
numbered-place system.® Six of these held the practice to violate Section 2; with no 
other favorable outcomes reported." Thirty-two challenges addressed annexations, 
felon disfranchisement provisions, and appointment practices and none of these ended 
with a favorable outcome for the plaintiff. In some lawsuits, plaintiffs challenged multi- 
ple electoral practices. 

The nature of Section 2 litigation has changed during the past twenty-three 
years. There were 142 lawsuits that ended during the first decade after the 1982 
Amendments, the most common among those lawsuits were challenges to at-large elec- 
tions (76 or 53.5%). Since 1992, there have been 181 lawsuits with published opinions. 
Of these lawsuits, 65 (35.9%) challenged at-large elections, and 67 (36.8%) challenged 
reapportionment plans with multiple, single-member districts. 

African-American plaintiffs have brought the vast number of claims (250) under 
Section 2 since 1982, with an increasing number of cases involving Latino (91), Native 
American (12) and Asian American (8) plaintiffs. African-American plaintiffs remain 
most likely to win, and were plaintiffs in 96 (84.9%) of the successful decisions (and 74 
of the violations) overall, and 47 (81.6%) of the 59 total successes for plaintiffs since 
1990. Of all successful lawsuits, 12 involved multiple minority group plaintiffs* — 
including only African Americans and Latinos. In addition. Latino plaintiffs won 7 law- 
suits independently. Native American plaintiffs won an additional 5 published lawsuits. 
Sixty-six lawsuits identified the remedy granted for a Section 2 violation. Of these, 25 
(38%) replaced an at-large system with a single district system;* 27 (40.9%) ordered 
new multi-district lines to be drawn; ” 15 (22.7%) ordered something else, such as 
changes to election administration procedures changes to the actual outcome of an 
election,” or affirmative steps (such as targeted community voter registration and edu- 
cation) to encourage minority political participation.” 

In several lawsuits, courts addressed the constitutionality of Section 2 and all 
upheld that statute.” 


The Trends 

The Persistence of Discrimination 

Four decades after the enactment of the Voting Rights Act, racial discrimination in vot- 
ing is far from over. Federal judges adjudicating Section 2 cases over the last twenty- 
three years have documented an extensive record of conduct by state and local officials 
that they have deemed racially discriminatory and intentionally so. Judicial findings 
under the various factors set forth in the Senate Report reveal determined, systematic, 
and recent efforts to minimize minority voting strength. 

Examples abound.” Last year’s decision in the Bone Shirt litigation documents 
how county officials in South Dakota have purposely blocked Native Americans from 
registering to vote and from casting ballots. The Charleston County, South Carolina lit- 
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igation reveals deliberate and systematic efforts by county officials to harass and intimi- 
date African-American residents seeking to vote. The North Johns litigation in Alabama 
describes the town mayor’s refusal to provide African-American candidates registration 
forms required by state law. The Harris litigation in Alabama tells of Jefferson County’s 
refusal to hire black poll workers for white precincts — and the blind eye state govern- 
ment turned to the voting discrimination perpetuated at local polls. A Philadelphia 
lawsuit describes a deliberate and collusive effort by party officials and city election 
commissioners to trick Latino voters into casting illegitimate absentee ballots that 
would never be counted. The Town of Cicero litigation categorizes an 18-month resi- 
dency requirement deliberately designed to stymie Hispanic candidacies. A dozen more 
cases tell of state and local authorities drawing district lines for the express purpose of 
diminishing the influence of minority voters, or to protect partisan interests knowing 
that doing so will hinder minority voting strength. 

Section 2 lawsuits also catalogue formal and informal slating procedures imple- 
mented by party officials and private associations that function to deny minority candi- 
dates meaningful access to the ballot — from the local Democratic party in Albany, NY, 
the Republican party in Hempstead, NY, informal groups in Texas and Louisiana, to the 
state-funded firefighters on the Eastern Shore of Maryland.^ Federal judges further 
have identified a host of campaign tactics nationwide designed to appeal to base racial 
prejudice, tactics that include manipulating photographs to darken the skin of oppos- 
ing candidates, allusions or threats of minority group “take over,” or imminent racial 
strife, and cynical attempts to increase turnout among voters perceived to be “anti- 
black.”” 

Courts have also documented some instances of suspicious or “tenuous” poli- 
cies guiding jurisdictions’ intentions — as when the legislature in Alabama removed the 
only majority-minority district from its reapportionment plan after the governor 
threatened a veto.™ Courts also carefully considered the ways in which local and state 
governments responded to minority needs — noting, for example, a Colorado school 
board’s refusal to provide requested bilingual and Native American educational pro- 
grams in order to keep the curriculum “ethnically clean.”” 

The Power of Partisanship 

Courts adjudicating Section 2 claims must confront the significance of the tight linkage 
between race and party in many parts of this county. This issue has taken on greater 
importance with the emergence of the Republican Party as a vibrant and influential 
force in the Southern United States, a development that complicates claims of racial 
vote dilution, as traditionally alleged. Courts must now assess how partisan affiliation 
affects minority electoral success and the legal significance to accord to that relationship. 

Courts adjudicating Section 2 lawsuits confront this issue at numerous junctures, 
but do so most prominently when assessing racial bloc voting. The LULAC v. Clements 
litigation famously declared that Section 2 is “implicated only where Democrats lose 
because they are black, not where blacks lose because they are Democrats.”" The major- 
ity of courts today will examine the claim that party, rather than race, causes minority 
electoral defeats. Many Section 2 plaintiffs falter on this requirement, particularly as 
numerous Section 2 lawsuits document the increasing willingness of white Democrats 
to support minority-preferred candidates in the general election. 

Concerned that party affiliation masks instances of racial discrimination among 
voters, some courts are looking more frequently to the primary elections as a gauge of 
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minority political opportunity. A host of recent Section 2 lawsuits document that 
significant racial polarization in voting remains prevalent at this juncture of the elec- 
toral process, notwithstanding the willingness of voters, minority and nonminority 
alike, to support the party nominee in the general election. With the proliferation of 
noncompetitive districts in the United States, the primary now forms the critical locus 
for political participation today such that the racial composition of the primary elec- 
torate is often critical to minority electoral opportunity than is the composition of the 
district as a whole. 

Emphasis on the centrality of party as an organizing principle in American pol- 
itics may also obscure the ways in which partisan conduct itslef may diminish opportu- 
nities for minority political participation. State-mandated white primaries are long 
gone, but party officials, acting formally or ad hoc, continue to implement slating pro- 
cedures that stymie minority candidacies. Some lawsuits document what might aptly be 
labeled backstabbing by party officials who omit minority candidates from party cam- 
paign literature or otherwise fail to support their parry’s minority candidates. 
Numerous courts now label the knowing sacrifice of minority interests to the quest for 
partisan gain a form of intentional race discrimination.*' 


THE GINGLES THRESHOLD 

The Supreme Court’s 1986 decision Thornburg v. GingJes distilled three “preconditions” 
from the totality of the circumstances test that Section 2 requires. Satisfaction of these 
conditions does not establish a Section 2 violation, but failure to meet them almost 
always brings a plaintiff’s case to an end. 

Since the Court decided Gingles, 163 lawsuits addressed its preconditions, and 
64 lawsuits found them to be satisfied.® Most (52) of these suits proceeded to a favor- 
able outcome for the plaintiff. In many of these cases, courts have engaged in only a 
perfunctory review of the Senate Factors. Since Johnson v. De Grandy, moreover, a num- 
ber have restricted their inquiry to assessing whether the challenged practice achieved 
“proportionality,” and finding a Section 2 violation only if it did not."’ 

In 99 lawsuits, courts held that plaintiffs failed to establish one or more of the 
Gingles factors."* A few of these courts nevertheless proceeded to evaluate plaintiffs’ 
claims under the totality of the circumstances, typically finding that plaintiffs lose 
under this test as well.® In a few cases, courts have analyzed claims under the totality of 
circumstances without engaging in review under Gingles at all.“ 

Since Gingles, only 7 cases have identified a violation of Section 2 without 
addressing the Gingles factors." Some courts acknowledge that the Gingles factors may 
“foreclose a meritorious claim,” but find that they serve a useful gate-keeping function 
because “in general they will ensure that violations for which an effective remedy exists 
will be considered while appropriately closing the courthouse to marginal cases.”" 

Plaintiffs crossing the Gingles threshold are more likely to prevail in covered 
jurisdictions than in non-covered ones. Twenty-seven lawsuits originating in covered 
jurisdictions found the Gingles factors, and, of these, 24 (88.8%) also held Section 2 to 
be violated.® In non-covered jurisdictions, 37 lawsuits found all three Gingles factors, of 
which 26 (70.2%) found a violation.™ 
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Gingles I: Sufficiently Large and Geographically Compact 
Sufficiently Large 

The first component of the Gingles test requires a minority group to demonstrate that it 
is “sufficiently large and geographically compact to constitute a majority in a single 
member district.” Courts addressing Gingles 1 have generally engaged in two inquiries: 
(1) assessing when the minority population is “sufficiently large,” and (2) determining 
whether a proposed district encompassing that population is “geographically 
compact.”'' 

Discussion of the “sufficiently large” prong has focused primarily on the size of 
the population needed to establish a majority in a single member district. Most courts 
define the relevant majority to be the voting age population, reasoning that absent a 
majority among voters, the minority group will not be an effective majority.” Where, 
however, the minority group contains a large proportion of non-citizens, some courts 
have required that plaintiffs demonstrate the feasibility of creating a district in which 
the group constitutes a majority of the citizen voting age population.” Finally, a few 
courts rely on the overall minority population when assessing Gingles I.” 

Lower rates of voter registration and turnout in some minority communities 
have led some courts to require that minority voters (or the minority population over- 
all) constitute more than simply a majority, but in fact a supermajority. Some courts 
have suggested that population percentages as high as 65% are needed to constitute an 
effective majority.'-' Others, however, expressly reject an assessment of likely turnout 
among minority voters when assessing the size of an effective majority under Gingles.’’’ 

Several lawsuits involved claims brought by more than one minority group. 
These plaintiffs argued that, if members of the two (or more) groups were placed 
together in a single district, they would constitute an effective majority within the 
meaning of Gingles I. The vast majority of courts view this type of claim as cognizable 
under the statute, so long as the groups can demonstrate political cohesiveness under 
the second Gingles factor,” a requirement on which many aggregation claims falter.'® 

Influence Districts: In an increasing number of lawsuits, plaintiffs are raising Section 2 
claims on behalf of minority groups too small in number to constitute a majority in a 
single-member district. Typically, these plaintiffs take issue with district lines that 
divide the minority group members among several districts, and argue that the chal- 
lenged districting plans hinder their ability either (1) to elect representatives of choice 
by forming coalitions with other voters (“coalition districts”), or (2) more amorphous- 
ly, to influence elections (“influence districts”).'’ 

Some courts reject the notion of influence entirely.® These courts express con- 
cern that allowing influence claims will eviscerate the gate-keeping function performed 
by Gingles I and open federal courts to inundation by "marginal” Section 2 claims.*' As 
such, no plaintiffs have succeeded on an influence claim absent an indication that they 
would have the ability to elect candidates of choice. Courts have shown more openness 
to coalition claims, but still cite two key problems. For some, the cross-over votes that 
define coalition districts suggest that voting is not polarized, and thus present an obsta- 
cle for plaintiffs trying to establish white bloc voting under Gingles III.® Other courts 
require assurance that minority-preferred candidates will prevail, something they 
maintain a coalition district cannot provide. These courts thus conclude that plaintiffs 
suffer no injury when a jurisdiction fails to include a sufficient number of minority 
voters to give rise to a coalition district.® 
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In recent years, courts have been increasingly receptive to the viability of coali- 
tion districts.'"' In the Armour litigation, for example, the appellate court suggested that 
African-American voters in a 36% black district might be able to elect their preferred 
candidate, given that Democratic primaries in the region typically determined the win- 
ner in the general election, and at least some white voters were willing to support the 
black-preferred candidate." In this circumstance, the court held, the jurisdiction’s deci- 
sion to split the black community between two districts might violate Section 2.“ 

Employing similar reasoning, the Page litigation rejected a Section 2 challenge 
to New Jersey’s decision to replace several majority-minority districts with districts in 
which African-American voters constituted a mere plurality." The court noted that 
support from Latino and white voters meant that black-preferred candidates could win 
elections in districts where the African-American population was less than fifty 
percent." In this circumstance, the state’s decision not to create majority-black districts, 
even though such districts were feasible, did not violate Section 2.® 

In the Martinez v. Bush litigation,* black plaintiffs challenged a redistricting 
plan that replaced majority-minority districts with districts in which the black voting 
age population was less than fifty percent. Plaintiffs argued that, as a result of the 
change, they were no longer assured that their preferred candidate would win in the 
affected districts. The court held, however, that because blacks were the majority of 
Democrats, and Democrats were the majority of the district, blacks were likely to elect 
their candidate of choice even when comprising only 41.8% of the voting age popula- 
tion. The district court deemed Gingles 1 satisfied, arguing that the Gingles I “majority” 
requirement should not be interpreted literally," but rather that it defines any situation 
where the district is likely to result in the election of minority candidates of choice in 
most elections." 

The courts in Armour, Page, and Martinez all recognized that in safe Democratic 
districts, the Democratic primary dictates the outcome of the general election such that 
the racial composition of the primary electorate is a more probative gauge of minority 
voting strength than is the racial composition of the general electorate. Minority voters 
in safe Democratic districts need not constitute a majority of the district’s electorate to 
elect candidates of choice, particularly when they represent a majority of voters eligible 
to participate in the primary. Such majority-minority primaries yield results much like 
majority-minority districts, but do so with fewer minority voters overall. The efficacy 
of the majority-minority primary in this regard suggests a Section 2 claim might lie 
where jurisdictions opt to create or maintain majority-minority districts, notwithstand- 
ing the ability of minority voters to elect preferred candidates from plurality districts 
where the primary is majority-minority 

Black plaintiffs unsuccessfully pursued a related claim in the Perry litigation 
where they challenged a districting plan that reduced the black population in a district 
where black voters previously had comprised 21.6% of the voting age population." The 
plaintiffs argued that, prior to the redistricting, they constituted an effective majority 
for purposes of Gingles I notwithstanding their minority status because they controlled 
the Democratic primary and Anglos and Latinos voted “either in the Republican pri- 
mary or not at all, but returnjed] home out of party loyalty in the general election.”" 
The Perry court, however, viewed black influence exerted through the majority-minori- 
ty primary simply as a facet of party politics rather than a locus for meaningful black 
political participation that the courts in Armour, Page, and Martinez viewed as worthy 
of cognizance under Section 2.* For the Perry court, the primary was relevant only 
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insofar as it showed that black and Latino voters did not vote cohesively and hence 
could not combine their strength for the purposes of claiming entitlement to majority- 
minority district.* 

The plaintiffs in Perry relied on the Supreme Court’s statement in Georgia v. 
Ashcroft that a coalition district may sometimes provide effective representation to 
minorities* to argue that the requirements of Gingles I had been “effectively overruled” 
and that influence districts are entitled to protection under Section 2.* The Perry court 
read Ashcroft differently, finding in it no obligation for states to preserve coalitions: 

“[t]o so conclude would have profound consequences, freezing ephemeral political 
alliances, which are the bull’s eyes of partisan redistricting.”” 

In the Rodriguez litigation, plaintiffs were similarly unsuccessful in seeking to 
establish that New York violated Section 2 by “cracking” the minority population 
among several districts, in a context were a majority-minority district was not possi- 
ble.‘“ Unlike Perry, the claim here was not that an existing coalition district had been 
destroyed, but instead that district lines continued to divide rapidly growing minority 
communities.'”' The court found no injury, and, like the Perry court, held that Georgia 
V. Ashcroft, while recognizing the ability of states to create influence districts, “does not 
broaden the power of federal courts under section 2 of the VRA to require state legisla- 
tures to protect or create such “ability to elect” districts.”'® To hold otherwise would 
open a “Pandora’s box” because “‘Ii]nfluence’ cannot be clearly defined or statistically 
proved,”'”’ 

Thus, Perry and Rodriguez read Ashcroft to provide authority for jurisdictions 
to choose between influence and majority-minority districts,'”’ but neither court inter- 
prets Ashcroft to require that jurisdictions protect these districts where they already 
exist.'”’ In dicta, however, the Perry court evinces a preference for the creation of 
influence or coalition districts where possible."* Some other courts have displayed a 
similar preference for influence over minority-majority districts’”’ but doubts remain 
about determining when an influence district should be created and whether it will bet- 
ter serve minority voters. 

Geographically Compact 

Courts have consistently used a few different criteria for assessing compactness under 
Gingles I, and have often used them in combination. Courts examine the proposed dis- 
trict’s shape,'”’ the extent to which it comports with the jurisdiction’s traditional dis- 
tricting principles,"” and how it compares to other proposed or existing districts."' 
Some courts view compactness as a “practical or functional” concept to be assessed in 
terms of whether the district captures a community."’ 

Since 1994, courts have invoked Shaw v. Reno and its progeny"’ when discussing 
compactness under Gingles I."’ The Showcases require close scrutiny of districting 
plans in which racial considerations predominate over traditional districting principles 
in the drawing of district lines. An oddly shaped district is not a prerequisite to a Shaw 
claim, but courts often look to shape to assess whether race was the primary considera- 
tion when the district was drawn. Since Shaw, some courts have invoked bizarre shape 
to measure compactness under Gingles I,"’ and generally consider districts compact 
when they appear more compact than those struck down in the Shaw cases."” Some 
courts have, moreover, invoked Shaw and its progeny to voice concern that plans seek- 
ing to increase minority voting strength do not pay adequate heed to traditional dis- 
tricting principles."’ 
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Gingles 11 and III: Racial Bloc Voting 

Racial polarization in voting, also known as racial bloc voting, constitutes a critical 
component of a Section 2 claim."' The vast majority of Section 2 violations identified 
in this study found legally significant racial bloc voting."’ 

Racial bloc voting factors into the evaluation of Section 2 claims at two junc- 
tures. The second and third of the Gingles “preconditions” to a Section 2 claim call for 
an inquiry into racial polarization in voting. They require courts to determine whether 
minority voters are politically cohesive, and whether white voters vote sufficiently as a 
bloc to defeat the minority-preferred candidate.'® Courts who so find (and also find 
the first Gingles factor'") must then evaluate whether the plaintiffs can sustain their 
claim under “the totality of circumstances.”'® This inquiry includes analysis of the 
Senate Factors, one of which is the extent of racially polarized voting.'” 

In practice, however, the majority of courts that consider racial bloc voting 
engage in one inquiry, typically under the Gingles factors.'” Of those that deem Gingles 
satisfied and proceed to the totality of circumstances review, some simply refer back to 
their previous analysis of racial bloc voting under Gingles, if in fact they return to racial 
bloc voting at all.'” 

Of the lawsuits analyzed, 186 considered the extent of racially polarized voting, 
91 found the factor to exist, and 65 of these identified a violation of Section 2 (another 
3 granted a preliminary injunction). In covered jurisdictions, 44 lawsuits found racial 
bloc voting; 47 in non-covered. Of the 27 lawsuits that found racial bloc voting but not 
a Section 2 violation, three deemed plaintiffe likely to succeed on the merits of the 
Section 2 claim. The 23 remaining lawsuits found racially polarized voting but ulti- 
mately did not end in a favorable outcome for the plaintiffs.'” Eight deemed Gingles I 
or II unsatisfied,'"’ eight identified “rough proportionality” as defined in Johnson v. 
DeGrandy,'^ two remanded the case for further review,'"’ six declined to find a violation 
under a more general totality of the circumstances review.'* 

Several recurring issues pervade judicial analyses of racial bloc voting. The first 
concerns the identification of the minority-preferred candidate, the second, the role of 
causation, and the third, the existence of “special circumstances” that might warrant 
disregarding particular elections. These are discussed below. 

Identifying the Minority- Preferred Candidate 

Courts assessing racial bloc voting must identify the minority-preferred candidate in 
order to determine whether “the white bloc usually votes to defeat” this candidate. In 
making this determination, courts overwhelmingly agree that the race of the candidates 
must inform the analysis at least to some degree. Courts have thus flatly rejected Justice 
Brennan’s position in Thornburg v. Gingles that a candidate’s race should be irrelevant 
when assessing racial bloc voting.'" 

Most courts, for example, more easily identify a minority candidate as minori- 
ty-preferred than a non-minority candidate, while some implicitly or explicitly assume 
the minority candidate is the minority- preferred candidate.'* Others demand some evi- 
dence on point, although typically far less than what they require to demonstrate a 
white candidate is minority-preferred.'” No court today holds that white candidates 
cannot be minority-preferred.'* 

Decisions in the Third, Eighth, Tenth, and Eleventh Circuits hold that courts 
there will engage in a searching inquiry before they will identify a white candidate as 
minority-preferred. This approach, typically associated with the Jenkins litigation that 
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articulated it, deems election results only a preliminary component of the inquiry.'” 
Courts must determine not only who gets minority votes, but also the depth and vigor 
of minority support for that candidate, the scope of that candidate’s interest in the 
minority community, whether and why a viable minority candidate did not run, and 
whether minority candidates had run previously. This approach implicitly imports 
into the racial bloc voting inquiry some of the Senate Factors such as candidate slating 
typically reviewed only after the Gingles threshold is crossed.'” 

Courts in the Second, Sixth, and Ninth Circuits expressly reject this approach, 
maintaining that this “subjective” inquiry into minority preferences is inappropriate 
and impractical.'** These courts posit that the inquiry should be limited almost exclu- 
sively to election results to identify the minority-preferred candidate. With a few 
caveats, these courts define the preferred candidate as the one who receives the most 
votes from minority voters.'” While the Fourth Circuit has not explicitly followed this 
approach, recent decisions suggest it may be using an analogous approach."" 

In practice, however, many courts have not strictly adhered to one or the other 
of these tests. For instance, after adopting the Jenkins approach,'” the Eighth Circuit 
in Clay v. Board of Education of St. Louis, noted “it is a near tautological principle that 
the minority-preferred candidate “should generally be one able to receive [minority] 
votes.”"’ Likewise, the Eleventh Circuit facially relies on the totality of the circum- 
stances to demonstrate that a white candidate is minority-preferred, but its most recent 
decisions treat the candidate who receives the majority of the minority vote and elec- 
tion results as minority-preferred."* In the context of multi-seat elections, moreover, 
where voters are permitted to cast as many votes as there are seats, both the Fourth and 
Eleventh circuits have combined the quantitative and subjective approaches to assess 
the status of candidates that do not place first among black voters, but do receive a sub- 
stantial percentage of the black vote.'** 

Probative Elections: Courts in most circuits generally place more weight on elections 
involving a minority candidate than on those involving only white candidates.'*" Some 
courts discount elections out of concern that the candidate receiving minority votes is 
not truly minority-preferred.'*' Other do so because of concern that these elections 
mask polarized voting patterns that should be deemed legally significant.'*® Not infre- 
quently, candidates preferred by minority voters in elections between white candidates 
prevail. These victories suggest that white voters are not voting sufficiently as a bloc to 
defeat minority-preferred candidates. And yet, minority candidates in the same juris- 
dictions are often defeated even though they receive overwhelming support from 
minority voters.'*’ These elections suggest white voters are voting as a bloc within the 
meaning of the third Gingles factor. Discounting elections between white candidates 
consequently helps courts discern polarization of a sort that might otherwise be 
obscured. 

For similar reasons, courts have increasingly looked to primary elections to 
determine which candidate is minority-preferred. Because primary elections remove 
party as a causal explanation for voting patterns, some courts view these elections as 
allowing better focus on the role of race in voter decisionmaking.'*" Primaries, more- 
over, are increasingly the only election of consequence as noncompetitive districts have 
proliferated nationwide.'*' 

Many courts, consequently, discount minority support for a particular candi- 
date in the general election where minority voters supported another candidate in the 
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primary.'*- A few courts have also held that white support for a minority-preferred can- 
didate in the general election does not bar finding the third Gingles factor, where white 
voters supported a different candidate in the Democratic primary.'” Highlighting this 
point, the district court in the Black Political Task Force litigation observed that “black 
and white voters in Boston preferred the [black] Democratic candidate at a general 
election is hardly news....[and! says less about race than partisan politics.”'” 

Courts have also relied on primary election results to examine whether two 
minority groups seeking to aggregate their voting strength in a Section 2 claim share a 
preferred candidate. Several decisions find that party affiliation masks a lack of cohe- 
siveness between, for example, black and Hispanic voters. In this context, evidence that 
members of the minority groups supported different candidates in the primary weighs 
against finding political cohesion, even if voters from both groups supported the same 
candidate in the general election.'” As such, voting patterns in primary elections are 
probative on the issue of cohesion because such elections remove partisanship as a 
cause explanation for voting behavior.'” 

Although no court has expressly rejected consideration of primary elections, 
some courts have identified reasons that suggest caution in weighing primary elections 
too heavily. For example, some courts have expressed concern that the preferences of 
politically active members of the minority community should not define the candidate 
preferred by the minority community as a whole.'” To the extent that primary voters 
are fewer in number and more extreme in political persuasion than those participating 
in the general election, the candidate who garners minority group support in the pri- 
mary may not be the preferred candidate of most minority voters. 

Finally, some courts have questioned whether general election results should 
be discounted simply because minority voters supported a different candidate in the 
primary. These courts suggest that doing so privileges minority voters to an improper 
extent, effectively relieving them of the obligation to “pull, haul, and trade” that all 
voters confront.'** 

Causation 

The justices in Thornburg v. Gingles disagreed about the role causation should play in 
the racial bloc voting inquiry. Justice Brennan rejected causation in his plurality opin- 
ion, arguing that “it is the difference between the choices made by blacks and whites — 
not the reasons for that difference” that is important.'” Justice O’Connor, however, 
thought the inquiry should address “evidence that the divergent racial voting patterns 
may be explained in part by causes other than race, such as an underlying divergence in 
the interests of minority and white voters.”'" Justice White was the critici fifth vote on 
the issue and his separate opinion did not definitely resolve the question. 

Lower courts ever since have disputed the role causation should play in the racial 
bloc voting analysis. Courts in nine judicial circuits now expressly incorporate causa- 
tion in the racial bloc voting analysis, either under the third Gingles factor or as part of 
the totality of circumstances.'*' Two circuits have not expressly adopted an approach to 
causation,'” while the Ninth Circuit appears to reject causation, though not explicitly.'" 

When courts consider causation, they all ask the same underlying question: 
namely, whether race, as opposed to partisanship or some other factor, best explains 
why white voters failed to support the minority-preferred candidate. And yet, courts 
suggest that the juncture at which they ask this question matters. A finding that politi- 
cal party best explains divergent voting patterns under Gingles means that the court will 
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not find legally significant racial bloc voting and necessarily that plaintiffs’ claims fail.'” 
Consideration of causation within the totality of the circumstances review means that 
the plaintiffs have already satisfied the Gingles preconditions and, as a result, an infer- 
ence usually comes into play that “racial bias is at work.”'® In the Mount Holyoke litiga- 
tion, the appellate court posited that “cases will be rare in which plaintiffs establish the 
Gingles preconditions yet fail on a Section 2 claim because other facts undermine the 
original inference.”'® 

In practice, however, the juncture at which courts consider causation may mat- 
ter less than these courts suggest. Regardless of where they consider causation, courts 
do not typically require that plaintiffs disprove that factors other than race caused 
divergent voting patterns,'” but most require that plaintiffs demonstrate that race is the 
causal linkage when defendants proffer evidence supporting an alternative explana- 
tion.‘“ Proving the linkage is difficult regardless of the juncture, and numerous lawsuits 
have held that plaintiffs failed to meet their burden on this point.'® Plaintiffs rarely suc- 
ceeded in rebutting defendant’s evidence.'™ 

Political Cohesion and multi-race claims 

Several courts confronted Section 2 claims where the plaintiffs argued that the injured 
minority included members of two or more minority groups. Often, these claims arose 
where a single minority group would not satisfy the size and compactness requirements 
of Gingles I.'^' Most courts that faced a multi-minority claim concluded that these 
coalition claims were permissible and could result in a finding of a Section 2 violation 
provided that 1) together the minority groups satisfied the requirements of Gingles I 
and 2) they demonstrated political cohesiveness under Gingles II.'™ 

To determine whether minority groups were politically cohesive, courts exam- 
ined varied types of evidence, including electoral results, defendants’ stipulation, testi- 
mony from community leaders, and evidence of social interaction.'” Some courts con- 
cluded that elections that pitted one minority candidate against another minority can- 
didate may indicate an absence of minority political cohesiveness.'” Evidence that 
members of the minority groups supported different candidates in the primary 
weighed against finding political cohesion, even if the groups supported the same can- 
didate in the general election.'” 

Other courts have confronted the claim that one minority group is part of the 
white bloc.'™ Thus, in some multi-race claims where the plaintiffs can establish Gingles 
I, the categorization of the other minority group remains a hindrance on their ability to 
satisfy the preconditions. A failure to find the other minority group votes cohesively 
with the white bloc makes it significantly more difficult to prove that the white bloc 
usually votes to defeat the minority-preferred candidate.'” 

Special circumstances 

Courts have identified a variety of “special circumstances” that influence the racial bloc 
voting inquiry and have excluded or discounted elections involving such special cir- 
cumstances as distinct from the “usual predictability” of voting patterns.'” Some cir- 
cuits have identified numerous special circumstances, others few or none. Typically, the 
recognition of special circumstances makes an ultimate finding of racial bloc voting 
more likely. A few cases, however, have discounted elections where the minority-pre- 
ferred candidate was defeated due to special circumstances, thus having the opposite 
effect.'” Some recent decisions voice resistance to discounting elections because of spe- 
cial circumstances, preferring instead to consider all the evidence presented.'*" 
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Incumbency: Numerous courts have held that legally significant white bloc voting may 
exist, notwithstanding white support for a black candidate, if the black candidate is an 
incumbent. 181 Others disagree, finding that “incumbency plays a significant role in the 
vast majority of American elections,” such that it use as a special circumstance “would 
confuse the ordinary with the special.”'® 

The majority-minority district: Several courts have identified the majority-minority dis- 
trict as a “special circumstance” that alters the conventional racial bloc inquiry. In such 
districts, white voters, are by definition, a minority of the population, and thus, these 
courts have reasoned that their inability to defeat the minority-preferred candidate is 
less probative evidence of a decline in racial bloc voting than it would be elsewhere. 

The Ninth Circuit said that “ [ t]o do otherwise would permit white bloc voting in a 
majority-white district to be washed clean by electoral success in neighboring majority- 
Indian districts.”"’ 

Post lawsuit elections: Some courts discount the results of elections occurring after the 
lawsuit at issue had been filed. This approach is premised on the view that the very 
filing of a Section 2 lawsuit makes white voters more likely to support the minority- 
preferred candidate and that this support is somehow not genuine. The concern is that 
post-lawsuit elections might “work a one-time advantage for [minority] candidates in 
the form of unusually organized political support by white leaders concerned to fore- 
stall single-member districting.”'® Other courts will consider such elections, either out- 
right,'® or with the caveat that plaintiffs are unable to show unusual white support for 
the minority-preferred candidate. 

Unusual Elections: Courts have held that the success of minority-preferred candidates 
may be discounted when reason exists to view voting behavior as unusual. Courts have 
excluded elections based on a plurality victory,'® an atypical primary, an unopposed 
candidacy,"’ or a candidacy against only a third-party candidate.'* Courts have also 
excluded elections based on unusual political circumstances (i.e., a minority candidate 
who is seen as “anti-busing” while local school desegregation lawsuit was pending,"' a 
candidate under federal indictment at the time of the election,'” a winning black candi- 
date who had been a professional athlete,'” or a well-financed campaign amidst anti- 
incumbent sentiment.'”) Further, courts discount elections not involving serious or 
well-known candidates,'” and some have approved discounting minority success when 
the race of the candidate was not widely known.'* Courts are often skeptical, however, 
of special circumstances that simply illustrate good campaigning on the part of the 
minority candidate. 

Low turnout: Several courts have been unwiUing to find white bloc voting where minor- 
ity voters did not turnout to vote in substantial numbers.'* Some courts phrase this 
issue as one of causation: namely, those plaintiffs must establish that white bloc voting 
caused the minority defeat, as opposed to an independent cause such as low turnout.'* 
The premise is that if there had been higher minority turnout, the minority-preferred 
candidate might have been elected. Other courts warn that indicators of vote dilution, 
such as official discrimination, may contribute to low turnout.™ A third approach does 
not consider turnout a special circumstance, but views it as relevant to an evaluation of 
other factors, such as minority candidate success,®' 
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THE SENATE FACTORS 


SENATE FACTOR i: History of official Discrimination that Touched the Right to Vote 

The first factor listed in the Senate Report ssks courts to assess “the extent of any history 
of official discrimination" in the jurisdiction that “touched the right of the members of 
the minority group to register, to vote, or otherwise to participate in the democratic 
process.”"^ Courts assessing Factor 1 have documented scores of instances in which 
state and local officials engaged in intentional race discrimination in recent years. These 
judicial findings record the nature, frequency, and recentness of this conduct. 

One hundred and forty-eight lawsuits considered Factor 1.“’ The lawsuits that did not 
consider this factor generally never reached the Senate Factors at all, finding instead 
that Section 2 did not apply to the plaintiffs’ claim,* or that, if it did, the plaintiffs had 
failed to satisfy the threshold Thornburg v. Gingles test* 

Of the lawsuits considering this factor, 137 (or 92.5%) found that there was a 
history of official discrimination. Of these, only 107 lawsuits actually found that Factor 
1 was met.* The remaining thirty cases concluded that plaintiffs had faded to establish 
that the identified history “touched” the present-day ability of members of the minority 
group to participate in the political process.* 

Of the 107 lawsuits that found Factor 1, 65 also found a violation of Section 2 
or otherwise issued a decision favorable to the plaintiffs.* Seven lawsuits found a viola- 
tion of Section 2 without considering Factor 1 at all* Ten others identified a violation 
of Section 2 after considering but not finding Factor 1.-'° 

Lawsuits finding Factor 1 most often found that three additional Senate Factors 
were satisfied; 66 found racially polarized voting (either in the Gingles threshold test or 
when considering Factor 2), 70 found ongoing socioeconomic effects (Factor 5), 67 
found lack of candidate success (Factor 7).^" 

Many courts assessing Factor 1 discussed instances of discriminatory conduct 
dating from the nineteenth century and through much of the twentieth. These accounts 
addressed literacy tests, grandfather clauses, poll taxes, white primaries, racially dis- 
criminatory voter registration requirements as well as state laws mandating segregation, 
the separation of names by race on voter registration lists, and other official discrimi- 
natory practices in education, employment, and housing.^'^ 

Seventy lawsuits considering evidence of Factor 1 identified official discrimina- 
tion post-dating the enactment of the VRA.“’ A number of these focused on instances 
of discriminatory conduct during the period between 1965 and the 1982 amendments 
to the VRA. These cases cited official resistance to school desegregation orders, employ- 
ment discrimination settlements and judgments against local governments,'" and viola- 
tions of the VRA itself.'" Courts took note of various states’ and counties’ failure to hire 
minority poll officials,'" a county registrar’s refusal to register black citizens as voters,'" 
the “hostility and uncooperation” displayed by public officials in Texas when Mexican- 
American candidates ran for office,"® and the race-based retention of a majority-vote 
and post system in Georgia."’ The City o/Smrfce litigation noted the City’s failure to 
repeal unenforceable statutes mandating segregation."” 

Official Discrimination Since 1982 

Twenty-four lawsuits identified more than one-hundred instances of intentionally dis- 
criminatory conduct in voting since 1982."' Eight of these lawsuits originated in cov- 
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ered jurisdictions; 14 in non-covered. While several findings identified intentional dis- 
crimination in the drawing of state reapportionment plans, conduct by local govern- 
mental officials accounted for the vast number of instances of official discrimination 
identified, as described below. 

Judicial findings documenting official discrimination occurring since 1982 
encompass a wide range of conduct by public officials. Public conduct found by courts 
to constitute intentional race-based discrimination is listed below, with the findings 
from jurisdictions covered by Section 5 cited first, followed by findings in non-covered 
jurisdictions. 


Findings of Intentional Discrimination in Section 5 Covered Jurisdictions Since 1982 

IN CHARLESTON COUNTY, SOUTH CAROLINA 

— The “consistent and more recent pattern of white persons acting to intimidate and 
harass African-American voters at the polls during the 1980s and 1990s and even as late 
as the 2000 general election,” including “significant evidence of intimidation and 
harassment” that was “undeniably racial” and that “never occurred at predominantly 
white polling places, including those that tended to support Democratic candidates.”^^ 

— The harassment by county officials, including at least one member of the Charleston 
County Election Commission and at least one county-employed poll manager,^” as par- 
ticipants in the Ballot Security Group which, in the 1990 election, “sought to prevent 
African-American voters from seeking assistance in casting their ballots.”^* 

— The county’s assignment of white poll managers, described by some as “bulldogs,” in 
unspecified recent elections since 1982, to majority African-American precincts, where 
they “caused confusion, intimidated African-American voters, . . . had the tendency to 
be condescending to those voters,” and engaged in “inappropriate behavior.”^” 

— The “routine” assignment by “the Election Commission... (of) one particularly prob- 
lematic poll manager to predominantly African-American polling places in different 
parts of the County during the 1980s and early 1990s. At the poUs, this poll manager, 
who is white, routinely approached elderly African-American women seeking to vote.” 
He would often “make a scene:” approaching them, putting his arm around them and 
speaking loudly, when “[t]hey just wanted to come in and sign up and vote. And it hap- 
pened repeatedly just to that class of voter.”™ 

— The “recurring” official harassment of elderly African-American voters during the 
1980s and 1990s, so severe that that the Charleston County Circuit Court “issuejdj a 
restraining order against the Election Commission requiring its agents to cease interfer- 
ing with the voting process.”"' 

— The persistence of problematic “treatment of African-American voters by some white 
poll managers, even though the Election Commission has provided training to poll 
managers on this subject.”"* 

— The refusal of county workers at the polls to provide African-American voters with 
legally required voting assistance, in elections from 1992-2002; including: 

the discriminatory practice employed by white poll managers working at 
black-majority precincts of hassling African-American voters who asked for 
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help voting, including “asking questions such as: ‘Why do you need assis- 
tance? Why can’t you read and write? And didn’t you just sign in? And you 
know how to spell your name, why can’t you just vote by yourself? And do 
you really need voter assistance?’” 

the absence of comparable questioning of white voters who were allowed to 
have their voting assistor of choice without being challenged: “no evidence 
exists of any instances of harassment, intimidation, or interference directed 
against white or African-American voters at predominantly white polling 
places."™ 

— The county’s retention of a poll manager who had exhibited a “threatening attitude” 
toward black voters at the loseph Floyd Major Precinct in the 1996 election, after his 
refusal to respond to a county election commissioner’s reprimand; and the retention of 
this poll manager as a county employee at majority-African-American polls in 
Charleston County in 2004.“' 

— The decision of “the Charleston County Council [to reduce] the salary for the 
Charleston County Probate Judge in 1991, following the election of the first and only 
African-American person elected to that position” from $85,000 to $59,000 annually.’’”^ 

— The state legislative delegation’s proposal to replace single member districts with an 
at-large system following African-American success in School Board elections in 2000, 
without communicating at all with members of the School Board at the time.”’ 

IN THURSTON COUNTY, NEBRASKA 

— The County’s refusal to adjust its 1990 redistricting process to address a documented 
increase in the Native American population, and instead to maintain its existing dis- 
tricting system, a course of action found to embody discriminatory intent.”* 

IN SOUTH DAKOTA”’ 

— The display of discriminatory, “negative reactions” by county voter registrars to 
Native Americans during voter registration drives in the 1980s, ranging from the 
“unhelpful to hostile.” 

— The limitation imposed by county officials on the number of voter registration 
forms given to people intending to register Native Americans voters despite the absence 
of a legal limit on the provision of such forms;™ 

— The refusal of county officials to accept Internet voter registration forms from Native 
American voters.’” 

— The “erroneous rejections of registration cards” by county officials whom, later (after 
apparent protest) accepted them without explaining why they had first been rejected.”" 

— The 1986 refusal of the Dewey County Auditor to provide Native Americans with 
sufficient voter registration cards to conduct a voter registration drive on the Cheyenne 
River Reservation, conduct that prompted a court order instructing the auditor to sup- 
ply 750 additional cards and extend the registration deadline.”’ 
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—The 1984 refusal of the Fall River County Auditor “to register Indians who had 
attempted to register as part of a last-minute voter registration drive on the Pine Ridge 
Reservation,” a refusal that led to a court order the day before the election requiring 
that voters be allowed to register and cast their ballots.™ 

— The 2002 refusal of Bennett County commissioners to move two polling places to 
Indian housing areas that would “increase convenience for Indian voters,” after Indian 
residents petitioned the County for the stations.^'" 

— Wholly unsubstantiated public claims made by Bennett County officials just before 
the 2002 election that Indians involved in voter registration were engaged in voter 
fraud; and investigations that followed these claims in Pine Ridge and Rosebud, that 
produced no actual charges but “intimidated Indian voters.”™ 

— The state’s requirement that voters have photo identification and other new voting 
requirements enacted by the South Dakota legislature foUowing the 2002 election,”^ 
passed after a legislative debate that included the following: 

Statement by Rep. Van Norman that in passing these provisions, “the legisla- 
ture was retaliating because the Indian vote was a big factor in new regis- 
trants and a close senatorial race.”""' 

Statement by Rep. Ted Klaudt defending driver’s license requirements by 
referring to Native American voters: “The way I feel is if you don’t have 
enough drive to get up and drive to the county auditor ... maybe you 
shouldn’t really be voting in the first place.”™ 

Statement by Rep. Stanford Adelstein opposing provisions that would have 
made voting registration easier and, in reference to Native American voters, 
claiming: “Having made many efforts to register people ... I realize that 
those people we want to vote will be given adequate opportunity. I, in my 
heart, feel that this bill ... will encourage those who we don’t particularly 
want to have in the system.... I’m not sure we want that sort of person in the 
polling place. I think the effort of registration ... is adequate.”^* 

— The state legislature’s 1996 decision to replace two single-member house districts 
with a multi-member at-large house district for District 28, an action that rendered 
District 28 as a whole a majority-white district and that was taken soon after an Indian 
won the Democratic primary in 1994 in majority-Indian District 28A.“''' 

— The discriminatory retention by Buffalo County of “[a] redistricting plan, which had 
been in use for decades, confined virtually all of the county’s Indian population to a 
single district containing approximately 1500 people,” leaving white voters in control of 
the remaining two districts, “which essentially gave them control over the county gov- 
ernment,” an arrangement that prompted a lawsuit settled in 2004, in which the county 
“admitt[ed] that the plan was discriminatory.”™ 

— The 1999 refusal by Day County officials to let Native Americans vote in a sanitary 
district election, an action that prompted a lawsuit which ended in a settlement under 
which “the county and the district admitted that the district’s boundaries unlawfully 
denied Indian citizens’ right to vote.”^*’ 
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IN BLECKLEY COUNTY, GEORGIA 

— The county’s 1984 decision to replace numerous polling places that “provid[ed] 
ready access to voters in the outlying areas,” with a single precinct for the 219 square 
mile county and to locate this single precinct in an “all-white civic club” (the Jaycee 
Barn in Cochran); and the county’s decision to use the precinct as the sole polling place 
for county commissioner and county school board elections throughout the 1980s and 
up to the court’s 1992 decision.™ 

IN DALLAS, TEXAS 

— The city’s attempts to keep a partially at-large election system after minority voters 
petitioned for its change and city officials recognized the existing system “denied both 
blacks and Hispanics access to any of the 3 at-large seats.””' 

IN NORTH JOHNS, ALABAMA 

— The town mayor’s 1988 selective refusal to provide registration forms required by 
state law to two African-American city council candidates, the first African-Americans 
to run for town office after the entry of a consent decree that replaced an at-large 
regime with a districted one, where “[t]he mayor was aware that Jones and Richardson, 
as black candidates, were seeking to take advantage of the new court-ordered single- 
member districting plan and that their election would result in the town council being 
majority black.” 

— The town’s prosecution of the two successful black candidates for failing to file the 
forms required by state law that the mayor refused to give them, a failing a federal court 
later found occurred only because of the mayor’s intentionally discriminatory actions 

— The town’s refusal to seat the candidates after they were elected in 1988 until a feder- 
al court ordered the town to do so.”’ 

IN BIG HORN COUNTY, MONTANA™ 

— The use of a voter registration process, and the appointment of deputy registrars and 
election judges in 1986 with “an intent to discriminate” against Native Americans.™ 

— The county’s failure to include “the names of Indians who had registered to vote 

on voting lists in 1982 and 1984” and the county’s removal of the names of Indians 
who had voted in primary elections from voting lists such that they were not allowed to 
vote in the subsequent general election.™ 

— The county’s refusal to provide “[a]n Indian candidate for the state legislature . . . 
voter registration cards in 1984, forcing her to obtain them at the State Capitol.”’” 

—County officials’ refusal to provide a Native American man more than a scant number 
of voter registration cards based on the claim that few cards remained, even though the 
official shortly thereafter provided a white woman with fifty more cards than the man.”* 

— The subjection of Native Americans to a more technical and more difficult voter reg- 
istration process than whites, in which county officials “looked for minor errors in 
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[Native American] registration applications and used them as an excuse to refuse to 
allow registration.”^*’ 

IN lEFFERSON COUNTY ALABAMA (AND THE STATE OF ALABAMA)’® 

— The express refusal of Jefferson County officials to appoint black workers in white 
precincts in 1984 on the ground that white voters will not listen to black poll officials, a 
refusal found to amount to “open and intentional discrimination” that “is lawless and 
inexcusable.” The court stated that “tryfingj to excuse the practice under cover of the 
purported intolerance of their own constituents is indefensible and repugnant.”’*' 

— The intentional failure of the Governor and Attorney General of Alabama to remedy 
past discrimination or ongoing racial harassment at the polls.’® 

— The conduct of white poll officials who “continue to harass and intimidate black vot- 
ers” including “detailed numerous instances of where white poll officials refused to help 
illiterate black voters or refused to allow them to vote, where they refused to allow black 
voters to cast challenged ballots, and where they were simply rude and even intimidat- 
ing toward black voters.”’” 

IN MONTGOMERY, ALABAMA 

— City ordinance proposed by mayor in 1981, following a series of annexations, to 
lower the African-American population in majority-black district 3 to “the lowest level 
he understood to be legally possible in order to reduce the possibility that district 3’s 
council member could be reelected.”264 The ordinance was still in place as of 1983 and 
was found to be “in substantial measure the product of a scheme purposefully designed 
and executed to decrease the voting strength of the black electorate in district 3.”’“ 

IN TERRELL, TEXAS 

— City’s reliance on at-large elections with staggered terms for five member city council, 
adjudicated on the merits to constitute intentional racial discrimination.’* 

— The city’s settlement of a lawsuit “alleging that poll workers improperly refused to let 
certain black citizens vote.”’® 

— The city’s refusal in 1983 to establish a polling place repeatedly sought by black 
residents’* 


Findings of Intentional Discrimination in Non-Covered Jurisdictions Since 1982 

IN BERKS COUNTY. PENNSYLVANIA’" 

— Hostile public statements by officials at the polls to Hispanic and Spanish-speaking 
voters,’™ statements such as ‘This is the U.S.A.-Hispanics should not be allowed to have 
two last names. They should learn to speak the language and we should make them 
take only one last name,’ and ‘Dumb Spanish-speaking people ... I don’t know why 
they’re given the right to vote.’ 
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— The subjection of Hispanic voters: “to unequal treatment at the polls, including 
being required to show photo identification where white voters have not been required 
to do so.””^ 

— The county’s refusal to “appoint!] bilingual persons to serve as clerks or machine 
inspectors, and to fill vacant elected poll worker positions” showing an “apparent 
unwillingness to ensure that poll workers included persons reflective of the community 
....Berks County did not provide bilingual oral assistance at the polls prior to this 
Court’s preliminary injunction” ordering Defendants to translate all written election- 
related materials and appoint bilingual interpreters.™ 

— The conduct of poll officials in the City of Reading, who “turned away Hispanic vot- 
ers because they could not understand their names, or refused to ‘deal’ with Hispanic 
surnames.”'^'' 

— The County’s imposition of more onerous requirements for applicants seeking to 
serve as translators at the polls than those applying to be other types of poll officials, a 
requirement that impeded the court’s order requiring the County to hire bilingual poll 
officials.”' 

— Boasts by county officials and poll workers, flaunting their racial discriminatory 
motivations and practices to federal officials observing elections in May 2001, November 
2001, May 2001 and November 2002, including statements from poll officials in the 
City of Reading to Justice Department observers “boast] ing] of the outright exclusion 
of Hispanic voters... during the May 15, 2001 municipal primary election.”™ 

IN MONTEZUMA COUNTY, COLORADO 

— The refusal of county officials during the 1980s-early 1990s to allow residents to reg- 
ister to vote at Towaoc on the Ute Reservation, even though the county created satellite 
registration in the non-Indian communities of Mancus and Dolores.”' 

— The county’s imposition of significant limitations on the hours it would make avail- 
able mobile voter registration on the Ute reservation, after the County decided to allow 
such registration in the 1990s.”* 

IN PHILADELPHIA, PENNSYLVANIA 

— The operation by city election commissioners in conjunction with campaign workers 
of a fraudulent “minority absentee ballot program” to manipulate the outcome of a 
1993 city election; efforts that included “specifically targetfing] Latino and African- 
Americans as groups to saturate with the Ulegal absentee ballot program;”™ and 
“deceiving Latino and African-American voters into believing that the law had changed 
and that there was a ‘new way to vote’ from the convenience of one’s home.”'*” 

ON THE EASTERN SHORE OF MARYLAND 

— The operation of “a kind of unofficial slating organization for white candidates” by 
some all-white, but state-funded, volunteer fire departments on the Eastern Shore” 
until at least the mid-1980s."' 
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—The failure of the State of Maryland to stop funding departments engaging in this 
practice, until an amendment to the Code of Fair Practices the Governor made upon 
the recommendation of the Attorney General in 1988.’“ 

— The discriminatory location of polling places, that continues “[e]ven today, [of] 
counties on the lower Shore.. .in white-dominated volunteer fire companies, a hostile 
environment that may depress black electoral participation.”®’ 

IN LITTLE ROCK. ARKANSAS 

— Decisions in recent years (1980s) by county officials to move polling places on short 
notice.®’ 

— The county’s appointment, “with isolated exceptions,” of deputy voting registrars 
“only as a result of litigation;” other recent, unspecified efforts to “intimidate black 
candidates.”®’ 

— The intimidation in 1986 by an unnamed white county sheriff of a black lawyer, Roy 
Lewellen, running for State Senate, including; 

first, warning him “not to run,” and, 

second, when that advice was ignored, an unnamed prosecutor’s “institution 
[of] a widely-publicized criminal prosecution against Mr. Lewellen for wit- 
ness bribery”;®* treatment that “a white lawyer, even one who opposed the 
political powers that be” would not have received;®’ and conduct amounting 
to “racial intimidation” that shows “that official discrimination designed to 
suppress black political activity is not wholly a thing of the past, at least not 
in the Delta.”®* 

IN BOSTON. MASSACHUSETTS 

— The enactment of a redistricting plan described by the court as “a textbook case of 
packing. ..concentrating large numbers of minority voters within a relatively small 
number of districts,” devised by the House leadership, which “knew what it was doing.”®’ 

—The manipulation of district lines “to benefit two white incumbents” where the State 
House did not “pausfe] to investigate the consequences of its actions for minority voting 
opportunities,” thereby using race “as a tool to ensure the protection of incumbents.”’” 

IN NEW ROCHELLE, NEW YORK 

— The enactment of a city council redistricting plan that diluted minority voting 
strength by replacing a majority-minority district with a plurality district, a plan 
reflecting “a course of conduct which can only be characterized as intentional and 
deliberate.””' 

IN LOS ANGELES COUNTY, CALIFORNIA 

— The County’s reliance in 1990 on a districting plan that had been found to be dis- 
criminatory’” because it “intentionally fragmented the Hispanic population among the 
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various districts in order to dilute the effect of the Hispanic vote in future elections and 
preserve incumbencies of the Anglo members of the Board of Supervisors.”®’ A concur- 
ring judge observed that this conduct illustrated the County’s “single-minded pursuit of 
incumbency,” which led it to” run roughshod over the rights of protected minorities.”®’ 

IN CHICAGO, ILLINOIS 

— The retention and defense in a 1984 lawsuit of a city districting plan that “packed” 
and “fractured” minority voters to ensure the reelection of an incumbent senator, a plan 
that exposed how “the requirements of incumbency are so closely intertwined with the 
need for racial dilution that an intent to maintain a safe, primarily white, district for 
Senator Joyce is virtually coterminous with a purpose to practice racial discrimination.”®’ 

IN ILLINOIS 

— The state legislature’s retention and defense in a 1983 lawsuit of its districting plan 
for the state legislature, which diluted minority voting strength in order to protect two 
incumbent white senators in Chicago. 

— The state redistricting commission’s drawing of district lines with “the immediate 
purpose. ..to preserve the incumbencies of two white state Senators.””* “[T]his process 
was so intimately intertwined with, and dependent on, racial discrimination and dilu- 
tion of minority voting strength that purposeful dilution has been clearly demonstrated 
in the construction of Commission senate districts 14, 17 and 18.””’ 

IN WESTERN TENNESSEE 

— “[VJoting rights violations by public officials in rural west Tennessee as late as the 
1980’s.... Official discrimination not only prevents blacks from electing representatives 
of their choice, it also leads to disillusionment, mistrust, and disenfranchisement. These 
feelings last beyond the current election, and can cause black voters to drop out of the 
political process and potential black candidates to forgo an election run.” 

— The city council’s amendment of the Bolivar city charter creating a majority-vote 
requirement for mayoral elections “in response to the success of two black candidates 
for mayor,” which was challenged in a 1983 lawsuit against the city of Bolivar. “The dis- 
trict court approved a class action settlement setting up a new ‘system which will ensure 
the opportunity of black citizens of Bolivar to meaningfully participate in the political 
process’.... [Cjases challenging newly adopted election systems indicate to the court that 
official discrimination against blacks in voting is not entirely a thing of the past in west 
Tennessee.”®’ 
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In addition, some courts have credited allegations of current official discrimination in 
the course of issuing Section 2 plaintiffs a preliminary injunction, action that reflects 
the view of these courts that plaintiffs were highly likely to prevail on their claims, but 
that did not reach the question of whether Section 2 had been violated on the merits.™ 

Examples include; 

IN CICERO, ILLINOIS 

—Town board’s adoption in January 2000 of an 18-month residency requirement to 
register to vote, and placement on the March primary ballot, a requirement that “was 
adopted, at least in part, with the racially discriminatory purpose of targeting potential 
Hispanic candidates for disqualification and thereby seeking to prevent Hispanic voters 
from having the opportunity to vote for and/or elect candidates of their choice, in vio- 
lation of Section 2 of the Voting Rights Act.””' 

IN CRENSHAW COUNTY, ALABAMA 

— The consistent and repeated creation of at-large systems for local governments by 
the Alabama legislature, “during periods when there was a substantial threat of black 
participation in the political process.” 

— Barriers “consistently erected” by the state “[fjrom the late 1800’s through the pres- 
ent [1986] to keep black persons from full and equal participation in the social, eco- 
nomic, and political life of the state,” where these systems “are still having their intend- 
ed racist impact.”™ 

— The creation of these “systems.. .in the midst of the state’s unrelenting historical 
agenda, spanning from the late 1800’s to the 1980’s, to keep its black citizens economi- 
cally, socially, and politically downtrodden, from the cradle to the grave.””’ 

IN HAYWOOD COUNTY, TENNESSEE 

— The 1982 decision by the Haywood County Commission to replace 10 district seats 
for the Road Commission with 9 seats elected at-large after the first black road com- 
missioner was elected, a decision the court “finds from the evidence in the record . . . 
occurred as a result of the purposeful intention to dilute black voting strength in 
Haywood County, Tennessee.””'' 


Sources 

Of the 107 lawsuits finding Factor 1, 32 lawsuits (30%) did so without reference to any 
evidence,”’ and another 7 (6.5%) did so based upon defendants’ stipulation to a history 
of official discrimination. Courts addressing lawsuits in Section 5-covered jurisdic- 
tions were no more likely than those in non-covered jurisdictions simply to assume or 
take judicial notice of Factor 1, without any evidentiary discussion. Most courts assess- 
ing Factor 1 examined various types of evidence. Sixty-five (or 60.7% of those consid- 
ering Factor 1) cited statutes or other official policies.”' Thirty-five (or 32.7%) noted 
actions and statements taken by public officials;™ 24 (22.4%) cited expert testimony;’® 
sixteen ( 14.9%) mentioned history books, newspapers or scholarly articles,”" fifteen 
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(14%) mentioned other witness testimony.^" Some listed the jurisdiction’s status as a 
covered (or non-covered) jurisdiction under Section 5 of the Voting Rights Act.’” 

Fifty-six lawsuits (52.3% of those finding Factor 1) looked to prior judicial deci- 
sions identifying official discrimination in a range of conduct.’” Some of these deci- 
sions found such discrimination in education, housing, employment. Others 
specifically addressed claims of discrimination in voting, including a jurisdiction’s fail- 
ure to comply with the requirements of Section 5 of the VRA.’” Numerous cases 
addressing Factor 1 cited as evidence the Factor 1 findings from a prior Section 2 case 
in the same state or jurisdiction.’” This earlier decision typically engaged in lengthy 
analysis of the historical record, and the subsequent suit in the state cited back to that 
decision, sometimes without making further findings.’” 

Some lawsuits (23 or 21.5% of all lawsuits finding the factor) included within 
their Factor 1 analysis examples of private or unofficial discrimination, although no 
court relied exclusively on such evidence in finding Factor 1.’” For example, in the 
Armour Litigation in Ohio, the court included within Factor 1 the media’s use of racial 
labels to describe an African-American candidate in 1985, the failure in the same year 
of party officials to support a minority candidate ”* and the 1970 bombing (allegedly by 
private individuals) of the house of the first African-American member of the 
Youngstown School Board in Youngstown, Ohio.”’ 


Discounting History 

Forty-one lawsuits addressed but did not find Factor 1.’" Some courts deemed 
instances of discrimination too remote in time to count towards Factor I.”' Six lawsuits 
found that plaintiffs presented no evidence of official discrimination, and refused to 
take judicial notice of this factor without such evidence.”’ Several courts deemed 
Section 5 coverage alone insufficient to satisfy Factor 1, and instead have demanded 
evidence of official discrimination in the specific locality in question.”’ 

Courts in covered and non-covered jurisdictions alike have deemed evidence of 
intentional discrimination in a neighboring locality inadequate, even when that dis- 
crimination was of recent vintage.’” Three lawsuits specifically found evidence 
insufficient because it was not linked to the specific, local jurisdiction. In the Alabama 
lawsuit Chapman v, Nicholson, the court found Factor 1 absent because “[tjhere was 
certainly no evidence that black citizens in Jasper have had as much difficulty in voting 
as has been experienced by black citizens in some Southern communities.””’ Similarly, 
in the Rodriguez litigation, the court acknowledged as “troubling” the evidence of dis- 
crimination from recent litigation in the City of Yonkers, but deemed this evidence 
insufficient to establish Factor 1 in a challenge to a proposed state senate district, 
because only a fraction of the challenged district’s residents came from Yonkers.”* Most 
lived in the Bronx, where, the court noted, “FJispanics — and the various ethnic groups 
that fall under that label — have very actively participated in local Bronx politics.””’ 
Finally, in the Kent County litigation, the district court found that evidence of a city’s 
official discrimination was not relevant to a Section 2 challenge to a county’s actions.”* 

Thirty of the lawsuits addressing but not finding Factor 1 parsed the factor into 
two components. These cases all identified a history of official discrimination, but 
deemed insufficient evidence showing that this past history “touched” on the right to 
vote today.’” All read Factor 1 as requiring a showing that the official discrimination 
hindered present-day minority political participation.”" Under this approach, much 
evidence of historic discrimination in voting is irrelevant absent linkage to contempo- 
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rary problems. Thus, in the Liberty County Commissioners litigation the defendants 
conceded an extensive history of official discrimination and the court recounted this 
history in detail.”' The court then assessed “the extent to which that discrimination still 
affects the rights of blacks to have equal access to the political process,"’” and, on this 
question, the court concluded that it did not. The primary example of more recent 
official discrimination was a school employment lawsuit decided in 1986, which “indi- 
cate[d] lingering prejudice on the part of whites even in their official capacity ... did 
not touch the issues involved in a determination of whether the Voting Rights Act is 
being violated.”’” 

For some courts, affirmative steps taken by a jurisdiction to improve voting 
rights ameliorated evidence of historical discrimination. The Aldasoro litigation, for 
example, recounted thirty years of California legislation designed to “improve minority 
voting participation and to liberalize the political process.””’ Some deemed the absence 
of contemporary examples of discrimination reason to discount past evidence. The 
court in City ofWoodville, for example, acknowledged a past history of discrimination 
and the fact that the city “remains a place of almost total racial segregation on a social 
level,” but it nevertheless minimized this finding because “Blacks and Whites are oper- 
ating a government which is fair and responsive to Blacks in a community atmosphere 
of cooperation between the races and devoid of intimidation.”’" So too, the court in a 
1997 case in Massachusetts noted that “[t]he 1995 election witnessed the complete 
absence of election-related problems that plagued elections in the 1980’s.”’’‘ 

For other courts, the very prevalence of discrimination meant it should be dis- 
counted. Thus, while courts in southern States assumed or outlined a long local and 
state history of official discrimination,”’ some maintained that this discrimination was 
too common and too widepsread to weigh heavily within the Section 2 analysis.”* The 
court in City ofWoodville explained that the city “has a past history of racial discrimi- 
nation as does every other Mississippi town or city,” thus minimizing that history.”’ 

Some courts in Northern states minimized a local history of discriminatory 
practices by contrasting that history what the record of what occurred in the South. In 
the Butts litigation, for example, the appellate court took issue with the district court’s 
identification of numerous official practices targeting black and Hispanic voters and its 
suggestion that racial discrimination in voting is hardly confined to the South.’" The 
appellate court stated that “[ujnlike many of the jurisdictions typically involved in Voting 
Rights Act cases, New York has ensured to black citizens the right to vote on the same 
terms as whites since 1874 (when the fifteenth amendment was ratified).”’" In another 
New York lawsuit against the Town of Babylon, the district court noted that “[nojthing 
in the history of New York even remotely approaches the systematic exclusion of blacks 
from the political process that existed in the South.””’ 
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SENATE FACTOR 2: Extent of Racially Polafized Voting 

Senate Factor 2 calls for an evaluation of the extent of racially polarized voting. As dis- 
cussed above, courts analyzed this issue typically do so when evaluating the Gingles factors. 


SENATE FACTOR 3: Usc of Enhancing Practices: At-largc elections, 
majority vote requirements 

Factor 3 inquires about the “extent to which the state or political subdivision has used 
unusually large election districts, majority vote requirements, anti-single shot provi- 
sions, or other voting practices or procedures that may enhance the opportunity for 
discrimination against the minority group.”" Section 2 did not categorically outlaw the 
practices identified in Factor 3, even though numerous decisions have invalidated 
specific uses of such practices as violations of the statute. 

Fifty-three lawsuits found that at least one enhancing practice existed in the 
jurisdiction.”" 

Of those finding Factor 3, 35 (or 66.0%) also identified a violation of Section 2 
(and 1 additional lawsuit ended with a settlement favorable to the plaintiffs). Thirty- 
two lawsuits found majority-vote requirements,”’ 26 found anti-single shot provisions, 
such as staggered terms and/or numbered-place requirements,”’ 23 found the use of at- 
large elections,’"’ 1 1 found unusually large districts,'"* and 6 found other enhancing 
practices, including the use of an automatic voter removal or “purge” law (based upon 
voting frequency), a short interval between an initial election and the runoff election, 
candidate registration fee, candidate residency requirement, or low financial compensa- 
tion for elected officials.'"’ 

Thirty-four (64.2%) of the lawsuits finding Factor 3 arose in covered jurisdic- 
tions.”’ Of these, 23 also found Section 2 was violated.”' Of the 19 lawsuits (35.8%) 
finding this factor in non-covered jurisdictions, 12 also found a violation of Section 2.”’ 

Factor 3 differs from the other Senate Factors in that courts addressing it usually 
engaged in virtually no analysis. Unlike, for example, identifying a racial appeal (Factor 6) 
or an exclusive slating process (Factor 4), identifying Factor 3 devices is almost always 
perfectly obvious. The jurisdiction either uses an at-large system or it does not. Most 
courts have found little to analyze and little to say apart from identifying the practice. 

Even so, some courts that found Factor 3 discounted its import, typically by deem- 
ing the identified practice as having a minimally discriminatory effect on the ground.’” 
These courts suggested that while Factor 3 practices may generally foster discriminatory 
results, no evidence establishing that effect was presented in the particular case. 

The Senate Report’s inclusion of the practices identified in Factor 3 in the totali- 
ty of the circumstances recognizes the history underlying these practices. Legitimate 
reasons may exist for their continued use, but numerous notorious and historic exam- 
ples attest to their adoption and use as devices for limiting political participation by 
racial minorities, and, in particular, participation by African Americans in the South.”" 
The Senate Report recognizes this by providing that a jurisdiction’s decision to use of 
such practices is evidence, albeit hardly dispositive standing alone, that Section 2 may 
have been violated. 
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SENATE FACTOR 4; Candidate Slating 

Factor 4 asks whether members of the minority group have been denied access to a 
candidate slating process, assuming such a process exists in the jurisdiction. A denial of 
such access was an important component of a Section 2 claim prior to the 1982 amend- 
ments,’® but the factor appears to be of diminished importance under the amended 
provision. Sixty-four lawsuits determining Section 2 was violated did not find Factor 4.’® 
More than 20 lawsuits specifically addressed evidence relating to Factor 4. Ten 
of these found the existence of a discriminatory slating process. Of these 10 lawsuits, 

4 originated in jurisdictions covered by Section 5. All but one also found a violation 
of Section 2. Five of the 10 involved challenges to at-large districts. Eight also found 
racially polarized voting existed; all courts in these 10 lawsuits also found that the 
minority group had difficulty getting elected.’” 

While the term “slating” is not defined by the Senate Report, the Fifth Circuit 
has described it as “a process in which some influential non-governmental organization 
selects and endorses a group or ‘slate’ of candidates, rendering the election little more 
than a stamp of approval for the candidates selected.”®* Courts finding the factor have 
identified slating in four general circumstances. 

Official Slating 

Three courts identified instances where official party conduct constituted discriminato- 
ry slating. The Town of Hempstead litigation documented a slating process under which 
the Republican Party Chairman for the County selected candidates to run for office 
subject to approval by the Party’s 69-member executive committee.'® Deeming this 
process racially exclusive within the meaning of Factor 4, the district court noted that 
the executive committee invariably approved the Chairman’s selections without debate, 
making the participation of three African Americans on the committee of little conse- 
quence. The only African-American candidate ever slated was not initially supported by 
a town-based organization of African-American Republicans, but instead was “a close 
friend and tennis partner” of the party chairman.’" These circumstances led the appel- 
late court to observe that, in this predominantly white, predominantly Republican 
town, the lack of access to the Republican slating process meant that “blacks simply are 
unable to have any preferred candidate elected to the Town Board.”’*' 

Similarly, in the City of New Rochelle litigation the district court found that can- 
didate selection by party members placed barriers on non-party affiliated candidates 
and limited the prospects for candidates preferred by the African-American community 
to gain access to the ballot.**’ Finally in the Albany County litigation the district court 
found a lack of access based on anecdotal evidence coupled with the major parties’ fail- 
ure ever to nominate a minority candidate for county- wide office.”’ 

Unofficial Party Slating or Backstabbing 

Two courts found unofficial conduct by party officials to constitute slating.’" In the 
City of Springfield litigation, the court called unofficial party endorsements and support 
in ostensibly nonpartisan elections “a subtle and covert” form of slating, one that con- 
tributed to the failure of African-American candidates to be elected.’*’ In the Bone Shirt 
litigation the court found that informal activities by the party organizations stymied 
Native American candidacies. The court highlighted as evidence the conduct of the 
chairman of the Democratic Central Committee, who campaigned against his own 
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party’s nominees for county commissioner in the 2002 general election after Indian 
candidates unseated non-Indian incumbents in the primary.”* 

Although not characterized as “slating,” conduct documented in two other law- 
suits may be similarly understood. In the Armour litigation, the court cited the failure 
of party officials to support minority candidates despite rules requiring such support.’® 
The City of Philadelphia litigation cited campaign materials distributed by the 
Democratic Party listing all city council candidates running at-large except for one 
African-American and one Latino candidate.’*' 

Private Slating 

Three courts found that conduct by private organizations denied minority candidates 
access to slating processes.”’ In the City of Chicago Heights litigation the court identified 
such conduct in the activities of an organization called the Concerned Citizens Group, 
a group that had no African-American members and chose candidates for city council 
elections. The court noted the absence of evidence showing either that black voters had 
input into this slating process or that they could gain access to the ballot absent access 
to that process.”" In the City of Gretna litigation, the district court found that electoral 
success hinged on the endorsement of a local political faction known as the Miller- 
White Ticket, and that the Ticket routinely blocked black candidates.”' In the Pasadena 
Independent School District litigation, the court noted that essential campaign contribu- 
tions flowed to candidates endorsed by a group called Communities United for Better 
Schools (“CUBS”). Since a CUBS endorsement typically led to candidate success on 
election day, and because CUBS had only once endorsed a Hispanic candidate, the 
court concluded that Factor 4 was satisfied.™ 

In the City of Dallas litigation the district court noted that an organization 
known as the Citizen’s Charter Association had denied black and Latino candidates 
access to slating through 1977.’” Because the group no longer existed, however, the fac- 
tor was not found. 

Inference of Slating 

One court inferred a denial of access to slating processes given the absence of African- 
American candidates running for office.’” 

Slating Not Found 

In an additional 13 cases, plaintiffs introduced what they contended was evidence of 
slating but courts did not find that minority candidates had been denied access. Courts 
in 5 cases rejected evidence regarding private slating processes either because the slating 
organizations were defunct by the time litigation was initiated'” or because the activi- 
ties of the group in question did not fit the court’s definition of a slating organiza- 
tion.’” Anecdotal evidence of slating was conclusorily rejected in another two law- 
suits.’” 

Three lawsuits viewed electoral success by minority candidates as evidence of 
access to slating processes. Additionally, in the Alamosa County litigation,”* the court 
assumed without deciding that the Democratic Central Committee played a functional 
role in the selection of county commission candidates, but concluded that anecdotal 
testimony about ethnically biased comments and “boorish behavior” by some members 
of the committee was insufficient to establish a “policy or practice” that denied non- 


Doaimenting Discnmination 34 



1001 


white candidates access to slating. Finally, 2 lawsuits attributed the exclusion of minori- 
ty candidates from slating processes to partisanship rather than race.”’ 


SENATE FACTOR 5 : Ongoing Effects of Discrimination (Education, Employment, Health) 

The fifth Senate factor calls for evaluation of “the extent to which members of the 
minority group bear the effects of discrimination in such areas as education, employ- 
ment and health, which hinder their ability to participate effectively in the political 
process.” Of the 129 lawsuits addressing this factor, 84 found the factor to be met. 
Forty-five lawsuits finding Factor 5 originated in jurisdictions covered by Section 5 of 
the VRA. In 50 lawsuits finding Factor 5, Section 2 was violated, and an additional 4 
lawsuits ended favorably for the plaintiffs.*® Courts have evaluated Factor 5 in several 
different ways. 

Depressed Socio-Economic Status Alone 

Several courts found Factor 5 based on a finding of historic discrimination and some 
showing that the minority group experiences comparatively low socio-economic status. 
In 12 lawsuits, courts used this approach and found the factor met.*" 

Nexus Between Discrimination and Participation 

Most courts require some kind of nexus not only between a history of discrimination 
and lowered socio-economic status, but also between depressed socio-economic status 
and the ability to participate in the political process. In 31 cases, courts assumed or 
deduced, sometimes aided by expert testimony, that lower socio-economic status hin- 
dered the minority group’s ability to participate effectively in the political process and 
found the factor met.*“ These courts pointed out, for example, that depressed socio- 
economic status hinders one’s ability to raise money and mount a campaign,*” and to 
campaign in large districts.384 Moreover, lower socio-economic status often creates 
geographic and social isolation from other members of the community, connection 
with whom may be critical to engage in effective political action.*” One district court 
specifically noted that depressed socio-economic status makes it difficult for minority 
candidates to run for particularly low paying public positions.’” 

Proof of Depressed Participation 

In the majority of lawsuits, however, courts concluded that Factor 5 requires concrete 
evidence of depressed participation as measured through voter registration and turnout 
statistics. Out of the 35 cases quantifying minority political participation according to 
voter registration and turnout statistics, 24 found Factor 5 based on depressed minority 
registration and turnout,’” while eleven courts found the factor unsatisfied when pre- 
sented with nearly equal voting participation rates.’” As a measure of political partici- 
pation, several courts view turnout as more probative than registration rates.”’ 

In an additional 2 cases, the courts made conclusory assertions that socio-eco- 
nomic disadvantage did not hinder political participation by the minority group in 
question.’” In another 10 cases, the court did not find Factor 5 met because plaintiffs 
had not presented sufficient evidence to show whether or not the minority group actu- 
ally suffered from lower political participation.”' 
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Holistic Approach to Participation 

Other courts considered statistical measures of voting participation but did so in com- 
bination with significant testimonial evidence. Five courts, for example, examined 
under Factor 5 the effect of various forms of de facto racial segregation on the ability of 
minority groups to participate in the political process.”’ For example, the district court 
in the Charleston County litigation noted severe societal and housing segregation and 
found that this ongoing racial separation “makes it especially difficult for African- 
American candidates seeking county-wide office to reach out to and communicate with 
the predominately white electorate from whom they must obtain substantial support to 
win an at-large elections [sic].”™ The district court in the Neal litigation likewise con- 
cluded that similar segregation meant “that whites in the County have historically had 
little personal knowledge of or social contact with blacks. ..Quite simply, whites do not 
know blacks and are, as a result, highly unlikely to vote for black candidates.’”” 

Causation and Voter Apathy 

Five courts refused to find Factor 5 even in the face of specific evidence of both 
depressed socio-economic status and low levels of political participation.”5 These 
courts required additional evidence showing that discrimination directly caused 
depressed participation. 

Some defendants have argued that low participation is not the result of discrim- 
ination, but is instead caused by voter apathy. Courts have disputed the relevance of 
voter apathy within this inquiry into causation. Four courts concluded that voter apa- 
thy, as opposed to socio-economic status, best explained low levels of political partici- 
pation by minority voters in the jurisdiction.™ At least 5 other courts, however, attrib- 
uted voter apathy to the very sources of discrimination Factor 5 identifies.”' In the City 
of Gretna litigation, for example, the district court held that voter apathy was not an 
independent cause of low political participation, but was instead a product of the very 
discrimination that depressed black socio-economic status. The court noted that 
“[djepressed levels of participation in voting and candidacy are inextricably involved in 
the perception of futility and impotence” engendered by “severe historical disadvan- 
tage.”™ The court concluded that “[t]hese historical disadvantages continue through 
the present day and undoubtedly hinder the ability of the black community to partici- 
pate effectively in the political process within the City of Gretna"’” 

Significance of Past Discrimination 

In one case, the district court required plaintiffs to establish that official discrimination 
caused the current socio-economic disparities.™ In another, the district court conclud- 
ed that plaintiffs had not carried their burden of proof because they could not show 
that socio-economic disparities were the specific result of discrimination within the 
challenged jurisdiction itself.*” In three cases, district courts discounted evidence of low 
socio-economic status amongst Latinos because the evidence did not distinguish recent 
immigrants from longstanding residents. This approach posits that new immigrants 
cannot bear the effects of discrimination in housing, employment or health within the 
meaning of Factor 5 and thus the failure to distinguish them from other members of 
the minority group leaves courts unable to find the factor satisfied.™ 
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Intransigence of Inequality 

Some courts discounted evidence of low socio-economic status because they deter- 
mined that the status was too intransigent to receive significant weight.®’ In the 
Magnolia Bar Association litigation, the district court found sufficient evidence to estab- 
lish the factor," but concluded that Factor 5 described a condition too common to 
weigh heavily in plaintiffs’ failure. The court observed that because “the socioeconomic 
standing of blacks vis-a-vis whites has changed little and it is unlikely that standing will 
improve markedly in the foreseeable future,” continuing socio-economic effects of dis- 
crimination “will be a factor on which the plaintiffs in voting rights cases will always 
win in the foreseeable future. The issue thus becomes one of weight to be afforded this 
factor.®’ 


SENATE FACTOR 6: Racial Appeals in Campaigns 

The sixth factor in the Senate i?eport instructs courts to assess whether political cam- 
paigns have been characterized by overt or subtle racial appeals. Of the cases surveyed, 
48 lawsuits considered evidence addressing this factor. Thirty-one of these identified 
such an appeal and found the factor met. Seventeen (or 54.8%) of these 31 lawsuits 
were in covered jurisdictions, while 14 were in non-covered jurisdictions. Eighteen also 
held that Section 2 was violated and another issued a preliminary injunction. Of the 
successful lawsuits finding this factor, 12 (or 63.2%) occurred in covered jurisdictions.* 
Some courts noted that campaigns generally have been marked by racial 
appeals,®’ but most decisions finding Factor 6 identified appeals in specific campaign 
years. These courts have identified racial appeals in 59 specific elections occurring in 
1950, 1954, 1960, 1968, 1970, 1971, 1972, 1975, 1976, 1977, 1982, 1983, 1984, 1986, 
1987, 1988, 1989, 1990, 1991, 1992, 1995, 2000 and 2002.®’ Courts finding Factor 6 
identified 42 specific racial appeals or campaigns characterized by racial appeals since 
1982.®’ Of these, 27 occurred in covered jurisdictions.*® 

While some courts have stated without elaboration that elections have been 
marked by racial appeals,*" others have identified racial appeals in a wide range of con- 
duct. Courts have disagreed, however, as to whether any particular conduct should be 
considered a racial appeal. 

Identification of the candidate’s race 

In 6 lawsuits, courts identified as racial appeals a variety of statements in which a can- 
didate’s race was identified, including comments by white candidates or their campaign 
workers that their opponent was black,*® statements by minority candidates in which 
they identified their minority status,*" and newspaper articles that mentioned the race 
of the candidates.*'* 

Photographs 

Numerous courts have identified the use of photographs in campaign flyers and adver- 
tisements as racial appeals. The majority of these cases involved campaign materials 
distributed by a white candidate or the candidate’s supporters that featured the photo- 
graph of an African-American opponent.*® 

No court has deemed the decision by a newspaper to publish candidates’ photo- 
graphs a racial appeal.*® In the City of Jackson litigation, for example, the district court 
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acknowledged that the publication of candidates’ photographs might prompt “some 
white voters [to] vote for a white candidate and some black voters [to] vote for a black 
candidate,” but, the court concluded, “that is merely a fact of political life in Jackson.””' 
Two lawsuits characterized as racial appeals the manipulation of photographs to darken 
the skin of opposing candidates, be they minority or white.”' The Charleston County 
litigation recounted the use of this tactic in three separate campaigns occurring in 
1988, 1990, and 1992. In each instance, white candidates and their campaigns distrib- 
uted official campaign literature or placed newspaper ads featuring the darkened pho- 
tos of African-American opponents.'" The City of Philadelphia litigation discussed the 
use of similar tactics in two different campaigns. In a state senate campaign in the early 
1990s, one white candidate published a brochure containing a darkened photograph of 
his white opponent next to a photograph of Philadelphia’s black mayor.'" The other 
involved a televised campaign advertisement in the 1985 district attorney campaign 
that portrayed light-skinned African-American candidates as having much darker skin.'” 

The Specter of Minority Governance 

Courts have held Factor 6 satisfied by a variety of allusions or threats of minority con- 
trol of government. Conduct of this sort includes references by white candidates or 
their campaigns that minority voters will engage in “bloc voting” and turn out in high 
numbers,'" that a minority will be elected if whites don’t turn out,'” and that minority 
candidates, when elected, will appoint other minorities to positions of power.'” 
Similarly characterized are statements by white candidates that the minority communi- 
ty wants to “take over” the local government, and the country.'” 

In the Armour litigation, for example, campaign workers for a white 1985 may- 
oral candidate went door to door telling voters that if the black candidate was elected, 
“his cabinet would be black.” They also drove a sound truck around Youngstown 
announcing that should the minority candidate be elected “we will have a black police 
chief, we will have a black fire chief,” and adding “we cannot have that.”'" More recent- 
ly, in the Bone Shirt litigation, the district court identified racial appeals occurring dur- 
ing the 2002 primary elections for county commission, in which three Native American 
candidates confronted accusations that Indians were seeking to “take over the county 
politically... [and] trying to take back land and put it in trust.”'" 

in-group and Out-group 

Two courts identified as racial appeals campaign advertisements making reference a 
candidate’s being “one of us”'" or promising to stand against vandalism and crime that 
“drive our people and our businesses out” of the community.'" In the City of Holyoke 
litigation the district court categorized as a racial appeal the “us versus them” sentiment 
featured in one candidate’s 1987 campaign materials where “the ‘us’ was fairly clearly 
the longtime white residential community, the ‘them’ the more recent Hispanic minori- 
ty.”'*’ The district court noted, for example, the campaign’s focus on “teach [ing] the 
‘Spanish’ English ...as an answer to increasing crime and vandalism” and featured an 
advertisement with a “large picture of an Hispanic young man, cigarette dangling from 
his lips and the caption ‘The people who really should read this, can’t.’ 

Race-baiting 

In the Charleston Counfy litigation, the district court identified as a racial appeal the 
efforts to increase turnout among voters perceived to be “anti-black.”'" In 1990, the 
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campaign of a candidate for Lt. Governor of South Carolina paid Benjamin Hunt, Jr., 

“a nearly illiterate African-American man” to run in a congressional primary.”' The 
candidate took no part in the campaign beyond allowing his picture to be taken while 
standing in front of a Kentucky Fried Chicken restaurant. A consultant hired by the 
would-be Lt. Governor’s campaign mailed out thousands of leaflets featuring this pic- 
ture with the caption “Hunt for Congress.”'”* 

The Portent of Racial Strife 

Also counting as racial appeals are statements suggesting racial strife or even violence 
will ensue if minority candidates or candidates associated with minority interests were 
supported or elected.*” 

Guilt By Association 

Efforts to link a candidate with polarizing figures or organizations have been deemed 
racial appeals. Four courts, for example, have identified as racial appeals statements by 
white candidates linking a minority candidate with Jesse Jackson*’" or Louis Farrakhan 
and the Nation of Islam.*" Another characterized as a racial appeal statements by an 
African-American candidate that his white opponent was supported by the Ku Klux 
Klan.*’» 

Courts have also found evidence supporting a finding of Factor 6 in efforts to 
link a white opponent with minority elected officials or issues of minority concern. For 
example, two district courts classified as racial appeals the campaign literature of white 
candidates who featured photographs of their opponents, also white, alongside pictures 
of unaffiliated African-American elected officials.*" Another district court identified as 
a racial appeal a private slating organization’s reference to a white candidate’s association 
with a black candidate and his support for voter registration in the minority community.**" 

Discussion of Racially Charged Issues 

In 5 lawsuits courts identified as racial appeals candidates’ statements on certain racially 
charged issues. These issues included illegal immigration,**' low income housing,**’ bus- 
ing and school desegregation,**’ and crime.*** In the Town of Hempstead litigation, the 
district court found a racial appeal in a campaign brochure distributed by a candidate 
for town council in 1997. The brochure noted the candidate’s awareness of “his com- 
munity’s proximity to the City of New York,” his opposition to those who would seek to 
“Queensify” the town, and his concern about the danger of “urban crime spilling over 
the county border.” The brochure celebrated the candidate’s efforts to “sensitized local 
patrolmen to the special concerns of the community,” a statement the court identified 
as a reference to an “unofficial border patrol policy” under which the police were to 
stop black youth from Queens, “find out their business and ensure that they ‘go back 
where they belong.’’’**'* 

One district court identified as a racial appeal public debate on a racially 
charged issue, absent any linkage to any particular candidate or campaign.**" Another 
viewed such debate as evidence supporting the inference that other campaigns are char- 
acterized by racial appeals.**’ 

Not all courts treat the presence of racially charged issues in campaigns or gen- 
eral public debate as racial appeals. Three district courts rejected plaintiffs’ contentions 
that candidates’ discussion of busing and school desegregation should be classified as 
racial appeals.*** The district court in the City of Norfolk litigation stated that the inclu- 
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sion of such issues in campaigns was of “legitimate public concern and not an appeal to 
racial prejudices ” and noted that both black and white candidates addressed the issue 
of busing “reluctantly and often only when questioned by the public about their 
stance.”"" Similarly, the court in the City of St. Louis litigation stated that while school 
desegregation has “an undeniable racial dimension,” plaintiffs presented no evidence 
that the issue was raised “in an effort to appeal to members of a particular race.”"® In 
the Red Clay School District litigation, plaintiffs introduced into evidence a candidate’s 
flyer that warned of increasing percentages of minority students at local high schools 
and the potential for “major disruption for our children.” The flyer stated that “Bill 
Manning is the only candidate who has said over and over again that he favors stability. 
To deal with overcrowding, he supports change within our same feeders, keeping our 
children together.” While the court characterized the flyer as “shrill,” it declined to char- 
acterize it as a racial appeal because it does not identify the race of any candidate nor 
does it “malign one of the candidates or his supporters because of race.”®' 

One district court refused to characterize debate about at-large and single- 
member districts as a racial appeal.®^ Another district court refused to “consider every 
discussion of or question about” Indian exemption from certain taxes a racial appeal, 
notwithstanding the district court’s recognition that “white voters harbor a resentment 
over this issue, making white support for Indian candidates unlikely.”*® 

Racial Bias in Press Coverage 

Racial bias exhibited by the press has been deemed a racial appeal in 2 cases. In the 
Bone Shirt litigation, the court credited as evidence of racial appeals unsubstantiated 
and false news stories circulating throughout 2002 linking Native Americans to voter 
fraud.*® Likewise, in the City o/Da/ias litigation, a 1989 newspaper column warning 
that a vote for the African-American candidate running against the incumbent white 
mayor “could lead to racial violence and white flight” was classified as a racial appeal.*” 

Candidate Intimidation 

Some courts have characterized as racial appeals conduct directed at minority candi- 
dates as opposed to voters. In the Jeffers litigation, for example, the court termed a 
racial appeal a black candidate’s receipt of anonymous calls where the caller used 
obscenities and racial slurs as well as a later incident in which the same candidate was 
run off the road by a group of individuals wearing hoods.'® Jeffers also deemed a racial 
appeal government retaliation against an unsuccessful minority candidate. Prior to his 
political involvement, the candidate had enjoyed a business relationship with the coun- 
ty that was terminated after his campaign.*” 

In the Garza v. Los Angeles litigation, the district court cited “substantial evi- 
dence” of racial appeals including hostility directed at a Latino candidate for city coun- 
cil who “had doors slammed in his face” while campaigning in a predominantly white 
neighborhood."’ It similarly characterized the destruction of the candidate’s campaign 
literature. 

Racial Slurs or Stereotypes 

Courts have also deemed a racial appeal the public use of racial epithets and slurs by 
white candidates running against black candidates.*” One district court found a white 
official’s admission before the court in 2002 that he casually and regularly uses the 
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word “nigger” to be a racial appeal, even though the plaintiffs made no allegation that 
racial appeals existed.*® 

So too, courts have identified condescending stereotypes about minority candi- 
dates’ lack of qualifications as racial appeals. For example, the district court in the City 
of Dallas litigation so classified a 1970 ad where the white incumbent described his 
opponent simply as “A black man (no qualifications of any kind).”*' In the same case, 
the district court also noted a boast made by a white female candidate and printed in 
the League of Women Voters 1972 voter guide that “evidence of [her] proven ability” 
was the fact that no white men opposed her, and that her only opponents were black 
men.*® Although more subtle, the district court in the Neal litigation identified a similar 
type of racial appeal in an editorial run in the local newspaper. The editorial announced 
the race of two black candidates only to go on to urge voters “not to vote on account of 
race, but rather on merit.” StiU, the editorial noted that one of the races involving an 
African-American candidate was “of great concern to many county residents” because 
the black candidate could win “solid black support” and defeat the white incumbent. 
The editorial weighed in for the re-election of the “more experienced” incumbents.*''' 

Sources of Evidence 

In most cases, plaintiffs seeking to prove Factor 6 introduce earlier campaign literature 
and advertisements, documentation of media coverage, and witness testimony from 
minority and non-minority candidates, elected officials, and community members. In 
two cases, however the court looked beyond these normal sources of evidence in 
finding the presence of racial appeals. In the Wamser litigation, the district court found 
the defendant’s expert testimony attempting to refute plaintiffs’ showing of racial 
appeals not to be credible seemingly on the basis of the Judge’s own experiences — “Dr. 
Wendel’s observation that other political campaigns are devoid of racial appeals would 
be most credible perhaps to persons who were not in St. Louis during the recent cam- 
paign for the City school board.”*** In the City of Philadelphia litigation, the court cred- 
ited as Factor 6 evidence complaints of racial appeals received from voters and investi- 
gated by a local non-profit commission. 

Discounting Racial Appeals 

Several lawsuits identifying racial appeals discounted their import. Some characterized 
the appeals as merely “isolated” incidents.*® Others called the appeals ineffective because 
the targeted candidate was elected, at times with significant white support.*® In the 
Alamosa Counfy litigation, the court identified “a fiindamental electoral truth — that to 
be elected in Alamosa County, a candidate must appeal to both Anglo and Hispanic 
voters,” such that racial appeals by Hispanic candidates certainly did not weigh in favor 
of a finding of vote dilution.**' 

Eight lawsuits held that racial appeals occurred too long ago to be probative in 
contemporary claims.*® Appeals deemed too remote include ones occurring more than 
thirty years earlier,*® as well as ones occurring a decade past.*™ Two courts discounted 
evidence of racial appeals as dated by noting a new political reality characterized by 
“racial harmony.”*" 

In the Charleston County litigation, the court identified numerous racial 
appeals, but concluded without explanation that“[e]vidence of racial appeals has not 
materially assisted the Court in reaching a conclusion” on Section 2 liability.*" Likewise, 
in the Magnolia Bar Association litigation, the district court acknowledged the presence 
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of both overt and subtle racial appeals in campaigns, while concluding that “the appeal 
for voters by both black and white candidates crosses racial lines, thereby minimizing 
the importance of this factor under the totality of the circumstances.”"’ 


SENATE FACTOR /: Success of Minority Candidates 

Under Senate Factor 7, courts must evaluate the “extent to which members of the 
minority group have been elected to public office in the jurisdiction.”"’ Of the lawsuits 
analyzed, 137 specifically addressed this factor, and 85 found a lack of minority candi- 
date success. Of these, 60 (71%) also found a violation of Section 2. Two additional 
lawsuits ended in outcomes favorable to plaintiffs, albeit not with an adjudicated 
Section 2 violation. Twenty-five lawsuits found Factor 7 but did not find a violation of 
the statute. Fifty-two lawsuits addressed but did not find Factor 7, and of these,"’ only 
one found a Section 2 violation. Forty-nine (57.6%) of the Factor 7 findings were in 
covered jurisdictions, while 36 (42.4%) were in non-covered jurisdictions."’ 

Courts evaluating Factor 7 looked primarily at election results and counted the 
number of minority candidates elected. Courts generally examined minority success 
over the course of several elections, typically occurring over decades."’ Several cases 
distinguished election results occurring before the lawsuit was initiated and those after- 
ward, and often discounted evidence of post-filing minority success as strategic efforts 
to frustrate the lawsuit."* 

Unsurprisingly, Factor 7 weighed heavily in the plaintiffs’ favor in cases where 
electoral results revealed a total feilure or near total failure of minority candidates to be 
elected. Courts have repeatedly found a lack of minority success in this situation."’ On 
the other hand, Factor 7 favored defendants where electoral results showed significant 
success of minority candidates.**” 

Electoral results do not constitute the entire inquiry under Factor 7. Numerous 
courts have also considered the record of minority electoral success in conjunction with 
population statistics. Because Section 2 is explicit that the statute provides no right to 
proportional representation,**' some courts have deemed an absence of proportional 
representation irrelevant to the Factor 7 analysis.**” Others, however, have viewed pro- 
portional minority representation (or its absence) as informing the Factor 7 inquiry. 
Several courts deemed the absence of such representation to suggest a lack of minority 
electoral success under Factor 7,483 while others viewed evidence that minority 
officeholders approached or exceeded the proportion of minorities in the electorate as 
proof of minority electoral success.*’* Still, some courts concluded that greater-than- 
proportional electoral success did not compel a finding that Factor 7 was unsatisfied.**’ 

The nature and prominence of the offices to which minority candidates had 
been elected also informed the Factor 7 inquiry. Some courts deemed the absence of 
minority candidates in top offices evidence of a lack of minority success, notwithstand- 
ing minority election to “lesser” positions.** Other courts viewed minority success in 
these “lesser” elections as sufficient evidence of minority electoral success, even where 
minority candidates did not win top offices.*" For some courts, the success of minority 
candidates in exogenous elections was sufficient evidence of minority electoral success, 
even where minority candidates did not win any office in the challenged jurisdiction.*” 
Many courts compared minority electoral success in endogenous elections to other 
elections for city, county or statewide offices. Most, however, emphasized that exoge- 


Documenting Discrimination 4^ 



1009 


nous elections were less probative of electoral difficulty or success.”’ Some courts 
accorded almost no weight to exogenous electoral evidence,"” and several appellate 
courts reversed district court decisions finding that plaintiffs failed to meet Factor 7 
based on exogenous electoral success."' 

Some courts cited the appointment of minority officials to support a finding 
that Factor 7 had,"” or had not been met."’ For instance, in the Town of Hempstead liti- 
gation, the appellate court acknowledged that black Republicans had been appointed to 
various offices in the surrounding area and to “a number of positions” in the Town, but 
emphasized that the “only one black . . . elected to Town office since the establishment of 
the Town Board . . . [wasj a Republican who was appointed to the Board in 1993 and 
elected the same year.”"’ Thus, where minority electoral “success” hinges on the advantages 
of incumbency secured through appointment, some courts have found that such “suc- 
cess” has little bearing on the ability of minority candidates to win elections generally. 

Several lawsuits looked beyond electoral results to assess the number of minori- 
ty candidates participating in given races. Some courts noted that the failure of minori- 
ty citizens to “offer themselves” as candidates weighed against finding a lack of minority 
electoral success.’” In the Red Clay School JDistricf litigation, for example, the district 
court noted the absence of black candidates running for the school board in several 
elections. Although it acknowledged that “a sustained inability to elect black preferred 
candidates could create an atmosphere” that might discourage African-American candi- 
dacies, the court found evidence supporting the existence of such an “atmosphere” 
lacking in the case before it. It noted in particular the success of one black candidate 
and the absence of an onerous slating process.’” Other courts, however, considered the 
possibility that a dearth of minority candidates might itself stem from “the very barri- 
ers to political participation that Congress has sought to remove” and weighed the 
small number of minority candidates in favor of plaintiffs.’” 

A few lawsuits included within the Factor 7 inquiry an examination of the 
qualifications of successful and unsuccessful minority candidates. Evidence suggesting 
that minority candidates were not serious or viable weighed against plaintiffs in the 
Fort Bend Independent School Disfrict litigation,"* while the defeat of well-qualified 
minority candidates contributed to findings of a lack of minority electoral success in a 
small number of cases.’” The failure of prominent white Democrats to rally behind a 
minority candidate contributed to finding Factor 7 in at least one case.'® 

In 12 lawsuits, courts distinguished minority candidates from minority-pre- 
ferred candidates. Seven of these courts seemed willing to gauge minority electoral suc- 
cess based on the success of minority-pre/erred candidates, even when those candidates 
themselves were non-minority.^' In 5 lawsuits, courts were more skeptical about 
whether non-minority candidates were minority-pre/erred.®’ In the City of Cincinnati 
litigation, for example, the appellate court stated that “the Act’s guarantee of equal 
opportunity is not met when . . .‘candidates favored by blacks can win, but only if the 
candidates are white.’ The court suggested that the inability of black voters to elect 
their preferred candidate unless that candidate is white signals that black voters have 
been denied an “opportunity enjoyed by white voters, namely, the opportunity to elect 
a candidate of their own race.”*’ 

Under certain circumstances, courts discounted evidence of minority electoral 
success or an apparent lack thereof. Some lawsuits, for example, viewed the defeat of 
minority candidates by relatively small margins as mitigating evidence of limited 
minority electoral success.’® At least one lawsuit discounted the election of a minority 
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candidate where that candidate was “emphatically not the candidate of choice of the 
county’s African-American voters.”* 

Several courts examining Factor 7 tended to discount minority electoral success 
absent evidence that the minority candidate received the support of white voters. 
Apparently agreeing with the Supreme Court’s characterization of the majority-minori- 
ty district as the “politics of second best,”®' these courts seemed to place more weight 
on minority success in at-large elections than in majority-minority districts.* So too, a 
few courts discounted as evidence of minority electoral success the experience of an 
African-American official, first appointed to the city board and then re-elected because 
the official not only enjoyed the benefits of incumbency but also never faced a white 
opponent.* Conversely, another court credited as evidence of minority electoral success 
the election of candidates who had originally been appointed to office where evidence 
established that these candidates subsequently developed “sustained biracial coalitions” 
and retained their positions through more than “sheer power of incumbency.””" 


SENATE FACTOR 8: Significant Lack of Responsweness 

In addition to the seven “typical” factors listed above, the Senate Report adds two addi- 
tional factors “that in some cases have had probative value” in establishing a Section 2 
violation. The first is whether there “is a significant lack of responsiveness on the part 
of elected officials to the particularized needs of the members of the minority group.””' 
Of the lawsuits surveyed, 106 lawsuits addressed this factor and 19 (or 17.9%) found 
responsiveness lacking.”^ Of those finding the factor, 13 (or 68.4%) ended favorably for 
the plaintiffs.”" Thus, only 4 lawsuits (21%) that found a significant lack of responsive- 
ness found in favor of the defendant. Thirty-two lawsuits that addressed but failed to 
find Factor 8 also held Section 2 to be violated."" Thirteen cases considered lack of 
responsiveness but made no finding.”" 

Nine (47.4%) of the lawsuits that found a significant lack of responsiveness 
were in jurisdictions covered under Section 5; ten (52.6%) were not."" Of the 19 law- 
suits that found a significant lack of responsiveness, all found a history of discrimina- 
tion, 14 found Factor 1 was met, 15 found the minority candidate had difficulty getting 
elected, and 14 found racial bloc voting.*'" 

Courts addressing responsiveness took varying approaches to evaluating the fac- 
tor and what it encompasses. The Senate Report did not define the term, and courts have 
rarely attempted a general definition, opting instead to evaluate the factor based on 
specific examples presented in any given case."'* Nevertheless, the cases suggest that courts 
view responsiveness as having two distinct components: substantive and procedural. 

Substantive responsiveness 

In the majority of lawsuits addressing Factor 8, courts viewed the responsiveness 
inquiry as requiring examination of the substantive policies enacted or implemented by 
the jurisdiction at issue. Courts applying this approach nevertheless disagreed 
significantly about which substantive policies signal responsiveness and which do not. 

Numerous courts have held that evidence of affirmative discrimination directed 
at the minority group established a lack of responsiveness to that community."'" Courts 
have cited adjudicated court decisions addressing school desegregation, employment 
discrimination and a violation of Section 5 of the Voting Rights Act;"" resistance to 
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school desegregation orders;“‘ evidence of disparate treatment;^^ and instances of racial 
hostility.’" In making this determination, courts generally restricted their inquiry to 
conduct within the jurisdiction of the governing body, be it a school board™ or a gen- 
eral local government.’" Courts generally did not consider discriminatory conduct 
when outside the jurisdictional authority of the challenged governing body.’" 

In 25 lawsuits, courts held that elected officials are responsive absent evidence 
they engage in affirmative discrimination against the minority group.’" In this context, 
courts have cited the absence of evidence establishing such discrimination, including 
the nondiscriminatory provision of city services,”* and in particular road paving 
policy.’" Courts have also deemed as responsive efforts by local officials to address or 
correct discriminatory practices. For instance, courts have deemed “responsive” govern- 
ing bodies that achieves “unitary” status for previously de jure segregated schools,’” that 
enters into consent decrees,”' or that change to randomized selection of jury roles from 
a system where commissioners choose who will serve on grand and petit juries.”' For 
other courts, the failure of localities to make similar efforts to remedy past discrimina- 
tion is evidence of unresponsiveness.’” Courts have also held that a jurisdiction’s failure 
to remedy evident inequalities absent a court order or other compulsion suggests unre- 
sponsiveness.”* while a willingness to provide such remedies absent legal compulsion 
favors finding the jurisdiction responsive to minority needs. Thus, the Red Clay School 
District’s recalcitrance in implementing a school desegregation plan signaled its unre- 
sponsiveness, while Monroe County’s initiative in being one of the first Mississippi 
counties to implement randomized jury selection weighed in its favor.’” 

In lawsuits challenging judicial elections, courts also equated nondiscrimination 
with responsiveness. None of the 8 lawsuits to address unresponsiveness in this context 
found the factor to be present.’” Four expressly state that the only type of responsiveness 
a judge may properly demonstrate is to be fair and impartial,’” and 3 deemed the absence 
of evidence suggesting judges were unfair or biased proof that Factor 8 was not met.”* 

Thirty-one lawsuits suggested that nondiscrimination alone was insufficient to 
establish responsiveness.”’ These courts looked for evidence of affirmative measures 
serving the minority community before finding responsiveness.’** 

A few lawsuits deemed the failure to adopt an affirmative action policy evidence 
of unresponsiveness;”' while others cited such a policy to support finding responsive- 
ness.’*' Several courts viewed the failure to hire or to appoint minority employees evi- 
dence of a lack of responsiveness,”’ while in 16 lawsuits, courts viewed jurisdictions as 
responsive because they employed or appointed minorities or were making a good faith 
effort to do so.’** Further, the provision of bilingual education supported a finding of 
responsiveness.’*’ 

Numerous courts have focused on funding decisions in assessing responsive- 
ness.’" As noted above, several courts have held that failure to provide equal funding 
for projects in minority neighborhoods shows unresponsiveness,’*' while others courts 
cited the absence of discrimination in funding decisions sufficient to establish respon- 
siveness.’*’ Some courts, by contrast, have suggested that equal funding of particular 
projects, road paving in particular, insufficient to establish responsiveness, where the 
needs of minority communities had long been neglected.’*’ Six courts found a lack of 
responsiveness where elected officials failed to fund projects in minority neighbor- 
hoods,”' (particularly while funding comparable projects in white neighborhoods”'), or 
failed to participate in federal programs which would fund such projects for the minor- 
ity community.’” In 14 lawsuits, courts have found responsiveness where officials pro- 


Documenting Discrimination 45 



1012 


vided minority communities disproportionately large amounts of funding^’ and direct- 
ed funds to minority neighborhoods for improvements.^^ 

A few courts viewed the acceptance of federal aid or efforts to secure such aid 
directed to minority interests as evidence of responsiveness.®* In other lawsuits, however, 
courts viewed the same conduct as bearing little weight on the responsiveness inquiry. 
The Fifth Circuit suggested such evidence was “suspect” in making a responsiveness 
finding because the funding showed no actual commitment on the part of the jurisdic- 
tion to minority interests.*® 

Finally, some courts have discounted conduct that might otherwise count as 
responsive when the jurisdiction implementing it does so under legal or economic 
compulsion.”* Thus, increased efforts toward hiring minorities do not establish respon- 
siveness where the threatened withdrawal of federal funds propelled the action.*** 
Similarly, desegregating long-segregated schools does little to show responsiveness 
where the school board pursues this course only after threats from the state board of 
education.*” 

Procedural responsiveness 

A number of courts viewed responsiveness more as a question of process than of out- 
come. Here, courts focus on communication between elected officials and their minority 
constituents and the extent to which elected representatives advocate for measures that 
serve the particularized needs of the minority community. The effort to secure enactment 
or implementation of such measures matters as much as, if not more than, achieving 
the desired outcome. 

Officials are unresponsive under this model when they actively oppose or other- 
wise evince hostility to the desires of minority community.*® They are also unrespon- 
sive when they fail to address policies that the minority community seeks to have 
addressed, or do not respond to requests from or advocate for needs of the minority 
community.**' For instance, in Jeffers litigation, the district court considered under 
Factor 8 the reluctance of white legislators to co-sponsor “bills of interest to black vot- 
ers-for example, the bill to create a holiday in honor of Dr. Martin Luther King, Jr.”*“ 
The district court noted the difficulties faced by both black constituents and black 
members of the Arkansas State Legislature when lobbying for such support.*** 

By contrast, evidence that an official supports causes championed by minorities 
weighs in favor of responsiveness. The focus is less on securing the desired outcome 
than on the official’s engagement with the issue.*** In the Cincinnati litigation, the court 
considered that the minority community “vocally protested that the at-large election 
system dUutes their voting strength, and has demanded change,” and found “the City 
Council has debated the issue a number of times and several proposed ordinances have 
been before the Council. Council-members have made statements supporting change 
and decrying the lack of minority proportional representation on City Council.”*** This 
provided evidence of the city’s responsiveness. 

A lack of responsiveness is also displayed when an elected official simply ignores 
minority requests or complaints,*** or refuses or otherwise fails to meet with minority 
constituents.**' The district court in the Jeffers Litigation, for example, recounts an inci- 
dent in which at least one white state representative referred black constituents to black 
members of the state legislature, rather than meeting with them.*** Similarly, courts 
have found evidence of unresponsiveness when white elected officials were unable to 
identify any concerns particular to their constituent minority community.*” 
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Meeting with or generally being available to meet with minority constituents, by 
contrast, favors of responsiveness,™ as does seeking out minority groups or purposely 
including them in the decision making process.”' For instance, in the Terrazas litigation 
the court considered the process the county went through to adopt a redistrict plan and 
found “far from evidencing official discrimination, [the plan] convincingly evidences 
full minority access to the redistricting process and a willingness on the part of almost 
all involved in that process to consider and effectuate minority proposals.””' 

In 13 lawsuits, courts found responsiveness when an elected official was 
dependent on minority votes either for election or to implement a desired policy."” 
Many of the courts simply asserted that officials dependent on minority voters will be 
respondent to these constituents. Similarly, courts considering this dependency often 
consider Factor 8 based on electoral mechanisms such as a plurality feature,”’ or racially 
polarized voting.'” These electoral mechanisms affect the chances that a candidate will 
be “dependent” on them. Implicit in some of these cases and explicitly stated others is 
the observation that dependency on minority votes prompts responsiveness largely of a 
procedural sort. These “dependent” officials will meet with their minority constituents, 
seek out their views, be familiar with their concerns, and advocate on their behalf. 

In related reasoning, four lawsuits suggest that responsiveness is shown by can- 
didates who actively solicit minority votes, either via “door-knocking,” or seeking 
endorsements from minority organizations.™ Further, 6 lawsuits held that evidence 
that elected officials promoted voter registration, or otherwise encouraged political par- 
ticipation by the minority community established responsiveness."” Thus, efforts to 
facilitate black voter registration through home visits and special assistance available at 
voting precincts demonstrated that jurisdiction’s responsiveness.”* 

Finally, courts in 4 lawsuits found a significant lack of responsiveness where 
jurisdictions did not facilitate minority political participation by failing, for instance, to 
establish a polling place in a minority community or appoint as volunteer registrars 
minority community members offering their services.™ All of these lawsuits happened 
within the first five years of the passage of the 1982 amendments to Section 2. 


SENATE FACTOR 9; Tenuous PoUcy Justification for the Challenged Practice 

The second additional factor the Senate Report lists for consideration, called in this 
report Factor 9, is “whether the justification for the policy behind the practice is tenu- 
ous.”'" Governmental policy underlying a practice is “less important under the results 
test” than it was under the intent test. It remains relevant, however, both because a bad 
purpose or policy “is circumstantial evidence that the device has a discriminatory 
result,” and because “the tenuousness of the justification for a state policy may indicate 
that the policy is unfair.””' 

Of the lawsuits analyzed, 66 lawsuits considered whether the policy underlying 
the challenged practice or procedure was tenuous. Twenty-two of these lawsuits held 
the identified justification to be tenuous, twelve coming from Section 5-covered juris- 
dictions and 10 from non-covered. Of this total, 20 lawsuits also held Section 2 was vio- 
lated.'*' Of the lawsuits that found this factor, 20 also found Factor 1, 20 found legally 
significant racial bloc voting, 19 found Factor 5, and 21 found Factor 7. Sixty-six law- 
suits found a Section 2 violation or ended with a successful outcome for the plaintiffs 
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without finding Factor 9. Of these, 55 did not consider tenuousness, and the remainder 
accepted the justification proffered,®’ 

Twelve lawsuits addressed Factor 9 in cases where defendants offered no 
justification for the challenged policy.* In this circumstance, 8 courts deemed the 
justification (or lack thereof) tenuous.®’ Four did not, either because the plaintiffs pre- 
sented no evidence on tenuousness, or because the court itself came up with a legiti- 
mate justification for the policy.®® 

Defendants offered a number of substantive justifications for plans challenged 
under Section 2. Most courts accepted these justifications as not tenuous. Those that 
did not generally deemed the reason proffered to be (1) false, (2) impermissible, or (3) 
outweighed by other considerations. 

In a number of cases, for example, defendants claimed challenged districting 
plans preserved municipal and other political boundaries. Most courts accepted this 
justification as nontenuous,®’ although one deemed this goal tenuous where the juris- 
diction did not consistently adhere to it.™ So too, when defendants claimed the chal- 
lenged policy was based on political will, some courts accepted this justification,®’ but 
others did not where they found it was not the true underlying reason for the policy.’* 

Several jurisdictions defended their at-large districts on the ground that the 
practice fostered accountability and responsiveness among elected representatives. 

Many courts accepted this policy justification as nontenuous,”' but some did not, 
including a few that rejected the argument because they had already found the jurisdic- 
tion was unresponsive under Factor 8.’* Courts, however, have consistently upheld as 
nontenuous the claim that defendant jurisdictions designed at-large systems for elect- 
ing judges to prevent judges from being too accountable or responsive to particular 
constituents.’” 

Many jurisdictions defended their districting choices or other electoral practices 
on the ground that the plans or practices protected incumbents or other political allies. 
Some courts accepted this justification as nontenuous.”' A number of courts, however, 
deemed this justification tenuous when protecting white incumbents necessarily diluted 
minority voting strength and the jurisdiction knew of this consequence.”’ Indeed, some 
courts have concluded that these policies amount to intentional racial discrimination.”' 

In several lawsuits, jurisdictions defended challenged practices on grounds of 
efficiency or ease of administration, and many courts accepted these justifications.’” 

The court in the Operation Push litigation, however, deemed administrative ease tenu- 
ous as a justification for a dual registration system, concluding that “[mjere inconven- 
ience to the state is no justification for burdening citizens in the exercise of their pro- 
tected right to register to vote.””* 

In several lawsuits, jurisdictions invoked historical practice to justify challenged 
electoral practices. Most courts accepted this justification as nontenuous.”’ In 
Milwaukee NAACP litigation, for example, the court noted that Wisconsin’s historic 
practice of electing judges at-large, a practice dating to 1848, set the default basis for 
what was reasonable in the state.*® In the Kirksey v. Attain litigation, however, the court 
deemed historic practice a tenuous justification for using a numbered post system 
because other judicial bodies in the state no longer used it.®' 

Some jurisdictions defended challenged practices on the ground that the 
Fourteenth Amendment and Voting Rights Act required the adopted policy. Some 
courts have held such claims to be nontenuous,®* but, in the Bone Shirt litigation, the 
district court found this justification to be tenuous, holding that Section 2 did not 
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require South Dakota to create a district that was 90% Native American, and rejecting 
the State’s claim that low turnout among Native American voters rendered such a dis- 
trict necessary in order Native Americans to elect their preferred candidate. Bone Shirt 
held that not only does Section 2 not compel a district with this concentration of 
minority residents, but that the statute in fact prohibits packing of this sort as a form of 
racial vote dilution. " 


Proportionality as a Tenth Factor? 

Eleven years ago, Johnson v. De Grandy introduced “proportionality” as a consideration 
in the totality of the circumstances analysis.®* The Court stated that proportionality, 
which “links the number of majority-minority voting districts to minority members’ 
share of the relevant population,” is not a “safe harbor” insulating a jurisdiction from 
liability under Section 2, but that its existence weighs against a finding of vote dilution."’ 

Seventeen lawsuits both considered and made a finding on proportionality or 
the lack thereof, treating it as a distinct factor under the totality of the circumstances 
test.™ The eleven lawsuits that found proportionality identified no violation of Section 
2 607 pjyg lawsuits found a lack of proportionality,™ and of these 4 identified a Section 2 
violation."’ One lawsuit found neither proportionality nor a violation of section 2.610 
Most courts considered proportionality one of many factors, though in the City of St. 
Louis litigation, the appellate court affirmed the grant of summary judgment in favor of 
defendants solely on the basis of “sustained proportionality.”*" 

De Grandy spoke of proportionality as involving districts with a “clear majority” 
of minority voters.*'^ One court has consequently refused to consider the presence of 
“opportunity” or “coalition” districts when assessing proportionality.*” Another deemed 
an absence of “mathematical” proportionality inconsequential where the proposed 
additional majority-minority district was one with a bare 50.3% Hispanic majority, and 
consequently not one the court thought would yield “effective” electoral opportunity.*'* 
De Grandy found proportionality by comparing the number of majority- 
Hispanic districts to the proportion of Hispanics of voting age living in the Miami- 
Dade area, as opposed to making that comparison statewide.*” The courts in the Rural 
West I and 11, Bone Shirt and Austin lawsuits followed this approach and limited the 
proportionality inquiry to subregions of the state, rather than applying the concept 
statewide in challenges to statewide districting plans.*'* The Rural West I court acknowl- 
edged the difficulty it faced “in using regional statistics. . . because there are several 
equally valid ways to decide precisely which districts should be included in a regional 
analysis.”"’ In Rural West 11, a subsequent challenge to a redistricting plan for the 
Tennessee House of Representatives, the Sixth Circuit explained its regional, rather than 
statewide, focus, finding that “neither over-proportionality in one area of the State nor 
substantial proportionality in the State as a whole should ordinarily be used to offset a 
problem of vote dilution in one discrete area of the State.”"* The district court in Austin 
offered a distinct explanation for its regional focus, pointing out that it limited “the 
geographic scope of [its] assessment to Wayne and Oakland Counties, because the 
plaintiffs d[idl not dispute the State’s drawing of district lines except in those areas.”"’ 
Still, not all courts addressing statewide districting plans examined proportionality only 
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by region. The district court in Perry examined proportionality statewide" while the 
appellate court in Old Person found disproportionality under both regional and 
statewide analyses and thus found it unnecessary to choose between the two.“' 

Two courts substituted proportional representation for proportionality when 
confronted with challenges to at-large elections for which no majority-minority dis- 
tricts existed.®^ The district court in the Liberty County litigation made the same substi- 
tution,®’ but the appellate court reversed, emphasizing that proportionality and pro- 
portional representation are distinct concepts, and that“[s]ection 2 explicitly disclaims 
any ‘right to have members of a protected class elected in numbers equal to their pro- 
portion in the population.’” 
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VOTING RIGHTS INITIATIVE ENDNOTES AS OF 11/17/05 

Endnotes are still being fuUy integrated into the final report - if you have any questions 
about any endnotes, please email: echeusefijumich.cdu. The final edition of the report and notes 
will be available on-line soon after Thanksgiving. 

1 . As originally enacted, the Act banned the use of any “test or device,” such as a 
literacy test for five years, in areas of the country where a significant portion of the 
voting age population either was not registered to vote or failed to vote in the 1 964 
presidential election. See 42 U.S.C. § 1973b (2000) as amended Pub. L. 94-73, tit. I, § 
101, tit. II, §§ 201-203, 206, Aug. 6, 1975, 89 Star. 400-402 (making ban permanent 
and nationwide). 

2. Section 5 of the Act required that these so-called “covered” jurisdictions obtain 
federal “preclearance” before they changed any aspect of their electoral rules. 42 
U.S.C. § 1973c (2000). Covered jurisdictions may obtain a declaratory judgment to 
this effect from the United States District Court for the District of Columbia, or, 
alternatively, submit a preclearance request to the United States Department of 
Justice. Id. § § 1973b, 1973c. The Act required that these jurisdictions demonstrate 
that the new practice did “not have the purpose and will not have the effect of 
denying or abridging the right to vote based on race.” Id. § 1973c. 

3. See South Carolina v. Katzenbach, 383 U.S. 301 (1966) (upholding constitutionality 
of major portions of VRA of 1965). 

4. These provisions are the preclearance requirements of Section 5, the federal election 
monitoring and observer provisions set forth in Sections 6, 7, 8 and 9 federal 
election monitoring, and the language minority ballot coverage provisions of 
Sections 203 and 4(f). See 42 U.S.C. § 1973b(a)(8) (setting 2007 as the next required 
reauthorization date). 

5. U.S. Const, amend. XV. 

6. See generally Qltet Revolution in the South: The Lmpact of the Voting 
Rights Act 1965-1990, at 3 (Chandler Davidson & Bernard Grofman eds., 1994) 
[hereinafter Quiet REVOLUTION]. 

7. “The right of citizens of the United States to vote shall not be denied or abridged by 
the United States or by any state on account of race, color, or previous condition of 
servitude.” U.S. CONST, amend. XV § 1. 

8. 42 U.S.C. § 1973c (2000). 

9. Bolden v. City of Mobile, 423 F. Supp, 384, 391 (S.D. Ala. 1976). 

10. Id, aff’dSlX F.2d 238 (5th Cir. 1978), reyV446 U.S. 55 (1980). 

11. City of Mobile v. Bolden, 446 U.S. 55, 60-61 (1980) (“[I]t is apparent that the 
language of § 2 no more than elaborates upon that of the Fifteenth Amendment,. . . 
[and] that it was intended to have an effect no different from that of the Fifteenth 
Amendment itself.”). 

12. Id. On remand, the district court struck down the at-large system based on evidence 
of such intent. See SAMUEL ISSACHAROFF, PAMELA S. KARIAN & RICHARD H. 
PlLDES, Law of Democracy 711 (2d ed. 2002) [hereinafter ISSACHAROFF, Karlan 
& PlLDES]; Peyton McCrary, The Significance ^Mobile v. Bolden, in MINORITY VOTE 
Dilution 47, 48-49 (Chandler Davidson ed. 1989). 

13. 42 U.S.C. § 1973(a) (2000). 

14. Id. § 1973(b). 
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15. S. Rep. No. 97-417 (1982), reprinted m 1982 U.S.C.C.A.N. 177 [hereinafter ‘'SENATE 
Report"]. 

16. Thornburg v. Gingles, 478 U.S. 30, 43 n.7 (1986). 

17. 412 U.S. 755 (1973), 

18. 485 F.2d 1297 (5th Cir. 1973) (en banc), ajfd sub nom. East Carroll Parish Sch. Bd. v. 
Marshall, 424 U.S. 636 (1976) (per curiam). 

19. .Veaoite Report at 27-30. 

20. Id. 

21. ISSACHAROFF, KARU5N & PiLDES, ra/>ra note 12, at 747. 

22. Thornburg v. Gingles, 478 U.S. 30, 50-51 (1986). 

23. See Emjson v. Growe, 507 U.S. 25, 39-40 (1993). 

24. Johnson v. De Grandy, 512 U.S. 997, 1024 (1994). 

25. Georgia v. Ashcroft, 539 U.S. 461 (2003). 

26. See, e.g.. Perry Ling., discussion at 298 F. Supp. 2d 451, 481 (E.D. Tex. 2004); 
Rodriguez Lidg., discussion at 308 F. Supp. 2d 346, 384 (S.D.N.Y. 2004). 

27. South Carolina v. Katzenbach, 383 U.S. 301, 327-28 (1966). 

28. City of Boerne v. Flores, 521 U.S. 507, 519-20 (1997). 

29. Id. at 5 1 8 (discussing “Congress’ parallel power to enforce the provisions of the 
Fifteenth Amendment” as co-extensive with Secdon 2 of the Fourteenth 
Amendment). 

30. See, e.g., Black Political Task Force Litig., 300 F. Supp. 2d 291 (D. Mass. 2004) 

(finding the state legislature had used race as a proxy to protect incumbents, and in 
so doing had engaged in an intentional violation of Section 2, therefore not reaching 
the constitutional claim also raised by the plaintiffs); Harris v. Graddick Litig., 695 F. 
Supp. 517 (M.D. Ala. 1988) (finding intentional and results-based discrimination 
under Section 2 in the Governor’s failure to remedy the lack of African-American 
poll workers); Harris v. Graddick Lidg., discussion at 601 F. Supp. 70 (M.D.Ala. 

1984) (enforcing a preliminary injunction against Jefferson County for failing to hire 
African-American poll workers). 

31. The resulting list includes decisions also published in the federal reporters, as well as 
some only published on the electronic databases. The list also includes a few 
lawsuits decided after the 1982 amendment to Section 2 but which did not apply the 
new results test. See, e.g. , Brown v. Board of School Comm’rs, 706 F.2d 1 103 (1 Ith 
Cir. 1983) (finding that the at-large system to elect the Mobile, Ala. School District 
was enacted with unconstitutional intent and consequently not evaluating it under 
the new results test); Cross v. Baxter, 704 F.2d 143 (5th Cir. 1983) (remanding case 
for consideration under newly amended results test, outcome unclear). 

32. The Master Lawsuit List, located at: www. voringreport.org or 
www.sitemaker.umich.edu/votingrigbts/files/masterlist.xls, sorts all lawsuits by state, 
and then by the shorthand litigation title given each lawsuit. The litigation title 
includes the jurisdiction challenged wherever possible; if not included as a party 
name, however, one or sometimes both of the party names is used as the litigation 
title. Note that this Report regularly cites to a litigation as a whole using these titles. 
This Report also cites sometimes to the discussion of a factor or issue within a 
litigation by naming the litigation and then citing to the case that includes that 
discussion. 

33. Mosr litigation strings have only one final word case. In die rare situations in which 
merits issues were severed (e.g. by racial gfoup or by practice challenged) and 
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addressed in separate proceedings, a lawsuit may have more than one “final word” 
case, each corresponding to the final decision on one such issue. Many lawsuits may 
also contain decisions subsequent to the final word opinion, that addressed other 
matters, such as fees, remedies or other related claims. VRI has included these other 
cases to give a full view of the lawsuit as a whole. 

34. These miscellaneous types of cases were coded as falling into four main categories: 1) 
preliminary (only deciding whether to issue a preliminary injunction, whether to 
dismiss for failure to state a claim or some other pre-merits question), 2) settlement 
(only deciding whether to allow a case to setde by consent decree or other 
agreement), 3) remedy (only deciding, after a violation found, how to fix it), or 4) 
fees (only deciding whether to grant attorney’s or expert fees or both). 

35. Thornburg v. Gingles, 478 U.S. 30 (1986). 

36. See Master Lawsuit List. 

37. See American Civil Liberties Union Voting Rights Project, Post-1982 Litigation 
Report, 2005 (forthcoming) (on file with the Voting Rights Initiative). 

38. See List of Cases Litigated by Rolando L. Rios, Law Office, sometimes in 
cooperation with the Mexican American Legal Defense and Education Fund or with 
Texas Rural Legal ,Aid (on file with the Voting Rights Initiative). 

39. See Master Lawsuit List. 

40. U 

41. Id. 

42. See Master Lawsuit List. 

43. The raw numbers are 67,767,900 out of 281,421,906. See U.S. Census 2000 Data, 
www.census.gov (last visited Nov. 1, 2005). 

44. Of these 86 lawsuits, 53 found violations between 1982 and 1992, 25 between 1993 
and 2002, and 8 from 2003 through the date of this report. See Master Lawsuit List. 

45. See Master Lawsuit List. 

46. See infra, discussion of part in.C.3 (Use of Enhancing Practices). 

47. See Master Lawsuit List. 

48. See Master Lawsuit List. 

49. Charleston County Litig. (SQ, 365 F.3d 341 (4th Cir. 2004); Blaine County Dtig. 
(MT), 363 F.3d 897 (9th Cir. 2004); Town of Hempstead Litig. (NY), 180 F.3d 476 
(2d Cir. 1999); Pittsburgh litigation in PA, 686 F. Supp. 97 (3d Cir. 1998) (approving 
single member district plan settlement agreed to by defendant and class counsel); 
Marylanders Dtig., 849 F. Supp. 1022 (D. Md. 1994) (ordering the state to submit 
proposal that creates a single-member district with a majority African-American 
voting-age citizen population); Autauga County Dtig., 859 F. Supp. 1118 (M.D. Ala. 
1994) (approving single member district settlement in determining attorney fees); 

Fort Lauderdale Litig. (FL), 985 F.2d 1471 (1 1th Cir. 1993); Kershaw County Dtig., 
838 F. Supp. 237 (D.S.C. 1993) (ordering a combination of at-large and single 
districts in remedy proceedings following earlier determination of liability); Love 
Litig., No. CV 679-037, 1992 WL 96307 (S.D. Ga. Apr. 23, 1992) (approving the 
settlement plan which created single member districts); Clark Litig., 777 F. Supp. 44 
p. La. 1990) (ordering sub-districts in the “guilty districts”); City of Norfolk Litig. 
(VA), 883 F.2d 1232 (4th Cir. 1989); Bladen County Litig., No. 87-72 -CIV-7, 1989 
WL 253428 (E.D.N.C. Dec. 11, 1989) (ordering a combination of at-large and single 
districts and determining whether Plaintiffs are entitled to attorney’s fees); Dillard v. 
Chilton litigation in AL, 699 F. Supp. 870 (M.D. Ala. 1988) (approving setdement 
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plan to create single member districts and establish cumulative voting); Granville 
County Litig., 860 F.2d 100 (4th Cir. 1988) (approving the countys single district 
remedial plan in remedy proceeding following determination of liability'); Dillard v. 
Baldwin Board of Ed Litig., 686 F. Supp. 1459 (M.D. Ala. 1988); Smith-Crittenden 
County Litig., 687 F. Supp, 1310 (E.D. Ark. 1988) (ordering the parties to submit 
proposals for single election districts); LULAC-Midland Litigation in TX, 829 F.2d 
546 (5th Cir. 1987); County of Big Horn Ling., 647 F. Supp. 1002 (D. Mont. 1986); 
Washington County litigation in FL, 653 F. Supp. 121 (N.D. Fla. 1986) (approving 
defendants single member district plan in remedial proceeding following 
determination of liability); City of Stateville litigation, 606 F. Supp. 569 (W.D.N.C. 
1985) (ordering a combination of at -large and single districts in a consent decree); 

• Marengo County Litig., 623 F. Supp. 33 (S.D. Ala. 1985); City of Greenwood I Litig., 
599 F. Supp, 397 (N.D. Miss. 1984) (ordering the city to submit a proposal for the 
election of council members other than the mayor by single districts or wards); 
Lubbock Litig. (TX), 727 F.2d 364 (5th Cir. 1984); Mobile School Board Litig. (AL), 
706 F.2d 1 103 (1 1th Cir. 1983) (affirming trial court remedy of dividing county into 5 
single member districts, 2 of which were majority African American). 

50. Bone Shirt Litig. (SD), 336 F. Supp. 2d 976 (D.S.D. 2004); Black Political Task Force 
Litig. (MA), 300 F, Supp. 2d 291 (D. Mass 2004); City of New Rochelle Litig,, .308 F. 
Supp. 2d 152 (S.D.N.y 2003); Rural West II Litig. (TN), 209 F.3d 835 (6th Cir. 

2000); Boniila-Barnett Litig., 17 F. Supp. 2d 753 (N.D. III. 1998) (ordering legislature 
to come up with new lines); Wilson Litig. (LA), 135 F.3d 996 (5th Cir. 1998) 

(ordering new district lines in determining attorney fees); Lafayette County Litig., 20 
F. Supp. 2d 996 (N.D. Miss. 1998); Chickasaw County' II Litig., No. CIV.A. 
1;92CV142-JAD, 1997 U.S. Dist. LEXIS 22087 (N.D. Miss. Oct. 28, 1997) (ordering 
parties to attempt to reach agreement on a plan with a majority' African-American 
district); Walthall County litig., 157 F.R.D. 388 (S.D. Miss. 1994) (approving new 
district lines in settlement plan); Texarkana Litig., 861 F. Supp. 756 (W.D. Ark. 

1992); Elections Board Utig., 793 F. Supp. 859 (W.D. Wis, 1992); Wesch Litig., 785 
F. Supp. 1491 (S.D. Ala. 1992) (approving new districting plan in settlement 
proceedings following determination of liability); Jefferson Litig. (LA), 926 F.2d 487 
(5th Cir. 1991); Armour Litig., 775 F. Supp. 1044 (N.D. Ohio 1991); Garza Litig. 
(CA), 918 F.2d 763 (9th Cir. 1990); Monroe County litig., 740 F. Supp. 417 (N.D. 
Miss. 1990); Grema Dog. (LA), 834 F. 2d 496 (5th Cir. 1987); Mehfoud Dtig., 702 F. 
Supp. 588 (E.D. Va. 1988); Neal Dtig., 689 F. Supp. 1426 (E.D. Va. 1988); Reyes v. 
Stefaniak Dtig., No. 93 C 308, 1995 WL 38958 (N.D. 111. Jan. 30, 1995) (finding that 
the new single district plan with one majority-minority district entided Plaintiff to 
attorney fees); Chickasaw County I Dtig., 705 F. Supp, 315 (N.D, Miss, 1989); Fifth 
Ward Dtig., CIV.A. No. 86-2963, 1989 WT. 3801 (E.D. La. Jan. 18, 1989) (approving 
single district settlement plan following determination of liability); City of Cry stal 
Springs, 626 F, Supp. 987 (S.D. Miss 1986) (ordering new district lines in 
determining attorney fees); Rybicki Dtig., 574 F. Supp. 1147 (N.D. 111. 1983); Buskey 
V. Oliver Dtig., 565 F. Supp. 1473 (M.D. Ala. 1983); Major Dtig., 574 F. Supp. 325 
(D. La. 1983); Grenada County Dtig., No. WC84-136-S-0, 1989 WL 251321 (N.D. 
Miss. Sept. 13, 1980) (approving new district lines in setdement plan). 

51. Beaufort County Litig. (NC), 936 F.2d 159 (4th Cir. 2004) (approving consent degree 
agreed to by parties wWch created sta^ered elecdons with limited voting); Common 
Cause Dtig., No. 01-03470 SVW'(RZX), 2002 WL 1766436 (C.D. Cal. Feb. 19, 2002) 
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(approving consent decree for punch-card systems to be replaced); Towm of Cicero 
Litig., No. Civ. A. OOC 1530. 2000 WL 34342276 (N.D. 111. Mar. 15, 2000) (ordering a 
preliminary injunction preventing the town from enforcing certain requirements on 
absentee voting and candidacy requirements); Dillard v. Chilton Litig., 699 F. Supp. 
870 (M.D. Ala. 1988) (approving settlement plan to create single member districts 
and establish cumulative voting); Madison County Litig., 610 F. Supp. 240 (S.D, 

Miss. 1985) (ordering the Board of Election Commissioners to convene and make a 
determination as to which absentee ballots were properly cast); Dean Litig., 555 F. 
Supp. 502 (D.R.l. 1982) (ordering polling place not to be moved from public 
housing community center by preliminary injunction). 

52. Williams Litig. in TX, 734 F. Supp. 1317 (W.D. Tex. 1990) (ordering special election 
to remedy effects of the at-large system); Dillard Litig. in AL, 717 F. Supp. 1471 
(M.D. Ala. 1989) (ordering that plaintiffs be certified as elected members of the city 
council); Marks-Philadelphia Board of Elections, No. CIV. A. 93-6157, 1994 WL 
146113 (E.D. Pa. Apr. 26, 1994) (enjoining the certification of one of the candidates 
and ordering the certification of another, ordering changes to the processes used for 
absentee ballots). 

53. Berks County Dtig. in PA, 277 F. Supp. 2d 570 (E.D. Pa. 2003) (ordering county to 
allow federal officials to oversee election processes, provide election material in 
Spanish, and provide bilingual poll officers or interpreters); White v. Alabama Litig., 
867 F. Supp. 1519 (M.D. Ala. 1994) (held that the setdement reached by the State 
and plaintiffs was reasonable, ordering the following: 1) each appellate court’s size 
would increase by 2 seats, 2) a new “judicial nomination commission” would 
recommend 3 African-American judge candidates to the Governor & the Governor 
would choose to appoint 2 to each court, and they would serve a 6-year term, before 
standing for re-election under state law) (this remedy was later found 
unconstitutional under Holder v. Hall); City of Tampa litig. in FL, 693 F. Supp. 1051 
(M.D. Fla. 1988) (approving setdement by parties which agreed to provide voter 
instructions, voter education programs, and outreach); Harris v. Graddick Litig., 695 
F. Supp. 517 (M.D. Ala. 1988) (ordering state to have African-American poH workers 
and submit proposals to rectify the current effect of discriminatory laws and 
procedures); Campaign for a Progressive Bronx Litig. in NY, 631 F. Supp. 975 
(S.D.N.Y 1986) (ordering bilingual voter education, outreach, and election officials in 
fees proceeding following liability determination); Citizen Action Litig., Civ. No. N 
84-431, 1984 U.S. Dist. Lexis 24869 (D. Conn. Sept. 27, 1984) (ordering registrar to 
authorize volunteers to conduct registration drives and provide materials Spanish in 
preliminary injunction proceeding). 

54. Blaine County- Litig. (MT), 363 F.3d 897, 904 (9th Cir. 2004) (declining to consider 
whether Section 2 is constitutional because of the summary affirmance in Mississippi 
Kepnblican Executive Committee v. Brooks, 469 U.S. 1002 (1984), and further stating “in 
the Supreme Court’s congruence-and-proportionality opinions, the VRA stands out 
as the prime example of a congruent and proportionate response to well documented 
violations of the Fourteenth and Fifteenth Amendments. Most tellingly, when the 
Supreme Court first announced the congmence-and-proportionality doctrine in City 
of Boeme v. Flores, 521 U.S. 507 (1997), it twice pointed to the VRA as the model 
for appropriate prophylactic legislation.); Alamosa County Litig., 306 F. Supp. 2d 
1016 (D. Colo. 2004) (declining to reopen the issue, finding both the Tenth Circuit 
and the Supreme Court had affirmed its constitutionality); Sanchez -Colorado, 97 
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F.3d 1303, 1314 (10th Cir. 1996) (“Just as the Court has affirmed its unfailing 
championship of the Fourteenth and Fifteenth Amendments in Shaw 11 and Bush, it 
has also declared the constitutionality of § 2 of the VRA, observing, “it would be 
irresponsible for a State to disregard the § 2 results test.” Bush, 116 S. Ct. at 1969. 
(O’Connor,), concurring, joined by Stevens, Ginsburg, Breyer, Souter, JJ.).”); 
Elections Board Litig., 793 F. Supp. 859, 868-69 (W.D. Wis. 1992) (“The Voting 
Rights Act authorizes and in some instances compels racial gerrymandering in favor 
of blacks and other minorities. Because the Act implements the Fifteenth 
Amendment, it is constitutional despite its discriminatory character. United Jewish 
Organization v. Carey, 430 U.S. 144, 159, 51 L. Ed. 2d 229, 97 S. Ct. 996 (1976).”); 
Wesley Litig., 605 F. Supp. 802, 808 (M.D. Tenn. 1985) (citing Marengo County)-, 
Lubbock Litig., 727 F.2d 364, 375 (5th Cir. 1984) (considering the record before 
Congress in 1982 and stating “Where Congress, on the basis of a factual 
investigation, perceives that a facially neutral measure carries forward the effects of 
past discrimination. Congress may even enact blanket prohibitions against such rules. 
See South Carolina v. Katzenbach, 383 U.S. at 334, 86 S. Ct. at 821 (literacy tests). 
Here, Congress has taken the more modest step of shifting to states and 
municipalities the burden of accommodating their political systems when that system 
seriously prejudices minority groups, even though the result is either unintended or, 
at least, not demonstrably intended.”); Jordan Litig., 604 F. Supp. 807 (N.D. Miss. 
1984) (citing Major v. Treen and declining to re-open the question); El Paso 
Independent School District, 591 F. Supp, 802 (W.D. Tex. 1984) (following 
hubbocHj-, City of Greenwood Litig., 599 F. Supp. 397 (N.D. Miss. 1984) (citing 
Lubbock and Marengo County)-, Marengo County Litig. (AL), 731 F.2d 1546, 1558 (11th 
Cir. 1984) (considering Congressional enforcement power in Kahfnbach v. Morgan, 
South Carolina v. Katt^enbach, and Oregon v. Mitchell and holding, “The 1982 amendment 
to Section 2 of the Voting Rights Act is clearly within the enforcement power. 
Congress conducted extensive hearings and debate on all facets of the V odng Rights 
Act and concluded that the “results” test was necessary to secure the right to vote 
and to eliminate the effects of past purposeful discrimination. The Senate 'Report 
explains in detail why the results test was necessary and appropriate.” The court 
further considered congressional findings in the Senate Report)-, Major litig., 574 F. 
Supp. 325, 345 (E.D. La. 1983) (citing Katzenbach v. Morgan and Fullilove v. 
KJutznick for the proposition that “congressional authority [embodied in § 2 of the 
Fifteenth Amendment] extends beyond the prohibition of purposeful discrimination 
to encompass state action that has discriminatory impact perpetuating the effects of 
past discrimination.”). 

55. See infra, part III.C.l (History of Official Discrimination that Touched on the Right 
to Vote Senate Factor) 

56. See infra, part III.C.4 (Candidate Slating Senate Factor). 

57. See infra, part 1U.C.6 (Racial Appeals in Campaigns Senate Factor). 

58. See infra, part III.C.9 (Tenuous Policy' Justification for Challenged Practice). 

59. See infra, part III.C.8 (Significant Lack of Responsiveness Factor). 

60. LULAC v. Clements, 999 F.2d 831, 854 (5th Cir. 1993). 

61. See, e.g., Garza v. Los Angeles ling. (CA), 918 F.2d 763 (9th Cir. 1995); City' of New 
Rochelle litig., discussion at 308 F. Supp. 2d 152, 158 (S.D.N.Y. 2003); Kctchum 
Litig. (IL), discussion at 740 F.2d 1398, 1408 (7th Cir. 1984). 

62. See Master Lawsuit List. 
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63. See, e.g.. Little Rock Litig. (AR), 56 F.3d SKM, 910 (8th Cir. 1995) (assuming that 
plaintiffs can meet their burden on die Gingks threshold factors, equating 
proportionality with the presence of proportional representation, and ultimately 
finding in favor of defendants); Austin litig., 857 F. Supp. 560, 569-570 (E.D. Mich. 

1 994) (assuming for purposes of this challenge that the Gingks factor can be met, 
equating proportionality with the presence and continued likelihood of proportional 
representation, and ultimately finding in favor of defendants); see also City of St. 

Louis Litig. (MO), 54 F.3d 1345 (8th Cir. 1995) (holding that the district court 
properly granted summary judgment in favor of defendants on the basis of 
substantial proportionality alone). 

64. Alamosa County Litig., 306 F. Supp. 2d 1016 (D. Colo. 2004); Bexar County Litig., 
385 F.3d 853 (5th Cir. 2004); City of Cleveland Litig., 297 F. Supp. 2d 901 (N.D. 

Miss. 2004); City of MinneapoUs Ling., No. 02-1139(JRT/FLN), 2004 U.S. Dist. 

Lexis 19708 p. Minn. Sept. 30, 2004); Meza Utig., 322 F. Supp. 2d 52 p. Mass. 
2004); Perry Litig., 298 F. Supp. 2d 451 p.D. Tex. 2004); Rodriguez Litig., 308 F. 
Supp. 2d 346 (S.D.N.Y. 2004); South Carolina Democratic Party Litig., No. C/A 4- 
04-CV-2171-25, 2004 U.S. Dist. LEXIS 27299, 2004 WI. 3262756 p.S.C. Sept. 3, 
2004); Sensley Dtig., 385 F.3d 591 (5th Cir. 2004); Forest County Litig., 336 F. 3d 
570 (7th Cir. 2003); Kingman Park Litig., 348 F..3d 1033 p.C. Cir. 2003); Parker v. 
Ohio litig., 263 F. Supp. 2d 1 100 (S.D. Ohio 2003); Campuzano Litig., 200 F. Supp. 
2d 905 (N.D. 111. 2002); Cano Litig., 211 F. Supp. 2d 1208 (C.D. Cal. 2002); Hamrick 
Utig., 296 F.3d 1065 (11th Cir. 2002); Balderas Utig., 2001 U.S. Dist. LEXIS 25006 
(E.D. Tex. 2001); Page Utig., 144 F. Supp. 2d 346 p.N.J. 2001); DeSoto County 
Utig., 204 F.3d 1335 (1 1th Cir. 2000); Anthony Utig., 35 F. Supp. 2d 989 p.D. 

Mich. 1999); Belle Glade Utig., 178 F..3d 1175 (11th Cir. 1999); France Utig., 71 F. 
Supp. 2d 317 (S.D.N.Y. 1999); Mallory-Ohio Utig., 173 F.3d 377 (6th Cir. 1999); 
Pasadena Independent School District Utig., 165 F.3d 368 (5th Cir. 1999); African 
American Legal Defense Fund Utig., 8 F. Supp. 2d 330 (S.D.N.Y. 1998); Bradley v. 
Work Utig., 154 F.3d 704 (7th Cir. 1998); Brooks Utig., 158 F.3d 1230 (11th Cir. 
1998); Cousin Utig., 145 F.3d 818 (6th Cir. 1998); Davis v. Chiles Utig., 139 F.3d 
1414 (11th Cir. 1998); African-American Voting Rights LDF Utig., 994 F. Supp. 

1105 (E.D. Mo. 1997); Campos v. Houston Utig., 113 F.3d 544 (5th Cir. 1997); City 
of Holyoke Utig., 960 F. Supp. 515 (D. Mass. 1997); City of Miami Beach Utig., 

113 F.3d 1563 (11th Cir. 1997); City of Rome Utig., 127 F.3d 1355 (11th Cir. 1997); 
Lulac V. Roscoe I.S.D. Utig., 123 F.3d 843 (5th Cir.1997); Milwaukee NAACP Utig., 
116 F. 3d 1194 (7th Cir. 1997); Alamance County Utig., 99 F.3d 600 (4th Cir. 1996); 
St. Louis Board of Education Utig., 90 F.3d 1357 (8th Cir.1996); Fort Bend 
Independent School District Utig., 89 F.3d 1205 (5th Cir. 1996); Kent County Utig., 
76 F.3d 1381 (6th Cir. 1996); Town of Babylon Utig., 914 F. Supp. 843 (E.D.N.Y. 
1996); Aldasoro v. Kennerson Utig., 922 F. Supp. 339 (S.D. Cal. 1995); Al-Hakim 
Utig., 892 F. Supp. 1464 (M.D. Fla. 1995); Uttle Rock Utig., 56 F.3d 904 (8th Cir. 

1995) ; Southern Christian Ix;adership Utig., 56 F.3d 1281 (11th Cir. 1995); 

Armstrong v. AUain Utig., 893 F. Supp. 1320 (S.D. Miss. 1994); Cincinnati Utig., 40 
F.3d 807 (6th Cir. 1994); City of Columbia Utig., 33 F.3d 52 (4th Cir. 1994); Howard 
Litig., Civ.A. No. 93-900 SSH, 1994 WL 118211 (D.D.C. Mar. 31, 1994); Nipper 
Utig., 39 F.3d 1494 (1 1th Cir. 1994); Emison Litig., 507 U.S. 25 (1993); Lulac v. 
Clements Utig., 999 F.2d 831 (5th Cir. 1993); Magnolia Bar Association Utig., 994 
F.2d 1143 (5th Cir. 1993); Quilter Utig., 507 U.S. 146 (1993); Rangel Utig., 8 F.3d 
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242 (5th Cit. 1993); San Diego County Lidg., No. 92-55661, 1993 m 379838 (9th 
Cir. Sept. 27, 1993); Fund for Accurate and Informed Representation Litig., 796 F, 
Supp. 662 (N.D.N.Y. 1992); Harrison Litig., Civ. A. No. 92-0603, 1992 WL 95909 
(E.D. Pa. Apr. 21, 1992); Nash Litig., 797 F. Supp. 1488 (W.D. Mo. 1992); National 
City Litig., 976 F.2d 1293 (9th Cir. 1992); Orange County Litig., 783 F. Supp. 1348 
(M.D. Fla. 1992); Stockton Litig., 956 F.2d 884 (9th Cir. 1992); SW Texas Juinor 
College Dist, litig., 964 F.2d 1542 (5* Qr. 1992); West litig., 786 F. Supp. 803 
(W.D. Ark. 1992); Turner Dtig., 784 F. Supp. 553 (E.D. Ark.. 1991); Hardee County 
Litig., 906 F.2d 524 (1 1th Cir. 1990); White Litig., 909 F.2d 99 (4th Cir. 1990); Bond 
Litig., 875 F.2d 1488 (10th Cir. 1989); Chula Vista Litig., 723 F. Supp. 1384 (S.D. 

Cal. 1989); City of Austin Litig., 871 F.2d 529 (5th Cir. 1989); City of Woodville 
Utig., 881 F.2d 1327 (5th Cit. 1989); Brewer Utig., 876 F.2d 448 (5th Cir. 1989); 
Houston V. Haley Litig., 869 F.2d 807) (5th Cir. 1989); Pomona Litig., 883 F.2d 1418 
(9th Cir. 1989); Williams v. State Bd. of Elections Litig., 718 F. Supp. 1324 (N.D. 111. 
1989); Springfield Park District Dtig., 851 F.2d 937 (7th Cir. 1988); Carrollton 
NAACP Utig., 829 F.2d 1547(1 1th Cir. 1987); Sisseton Independent School District 
Litig., 804 F.2d 469 (8th Cir. 1986). 

65. See, e.g.. Town of Babylon Litig., at 914 F. Supp. 843 (E.D.N.Y. 1996); Meza Litig., 
discussion at 322 F. Supp. 2d 52, 69 (D. Mass. 2004) (declining to find for the 
defendant based solely on plaintiffs’ failure to meet the third Gingles factor and 
instead “turning] to the totality of the circumstances.”). 

66. Lucas litig. (GA), 967 F.2d 549 (1 1th Cir. 1992); Marks-Philadelphia Litig., No, CIV. 
A. 93-61.57, 1994 WL 146113 (E.D. Pa. Apr. 26, 1994); Maxcy litig.. No, 91 Civ. 

7328 (TPG), 1996 WL 529024 (S.D.N.Y. Sept. 18, 1996); Montiel v. Davis Dtig., 215 
F. Supp. 2d 1279 (S.D. Ala. 2002); Muntaqim Utig. (N'O, 366 F..3d 102 (2d Cir. 
2004); Salt River Project Utig. (AZ), 109 F.3d 586 (9th Cir. 1997); Operation Push 
Litig. (MS), 932 F.2d 400 (5th Cir. 1991); Osburn Utig. (GA), 369 F.3d 1283 (11th 
Cir. 2004); Prejean Utig. (LA), 83 Fed.Appx. 5 (5th Cir. 2003); Prewitt v. Moore 
Utig., 840 F. Supp. 436 (N.D. Mi.ss. 1993); Town of Northjohns Utig., 717 F. 

Supp. 1471 (M,D. Ala. 1989); U.S. v. Jones Utig. (AL), 57 F.3d 1020 (11th Cir. 1995); 
Varner V. Smitherman Utig., CIV. A. No. 92-0586-BH-M, 1993 WL 663327, 1993 
U.S. Dist. IJEXIS 17721 (S.D. Ala. Dec. 8, 1993). 

67. Berks County Utig., 277 F. Supp. 2d 570 (E.D. Pa. 2003); Arakaki Utig., 314 F.3d 
1091 (9th Cir. 2002); Marks-Philadelphia Litig., No. CIV. A. 93-6157, 1994 WI- 
146113 (E.D. Pa. Apr. 26, 1994); Elections Board Utig., 793 F. Supp. 859 (W.D. 

Wis. 1992); Harris v. Graddick Utig., 695 F. Supp, 517 (M.D. Ala. 1988); Operation 
Push Litig., 932 F.2d 400 (5th Cir. 1991); Town of North Johns Utig., 717 F. Supp. 
1471 (M.D. Ala. 1989). 

68. See, eg.. City of Springfield Litig. (IL), discussion at 851 F.2d 937, 943 (7th Cir. 1 988). 

69. See Master Law-suit List. 

70. See id. 

71. Other courts have simply asserted in conclusory terms that Cngks I is, or is not, 
satisfied, or have noted that the parties stipulated to its existence. See e.g.. Rural West 
II Utig. (TN), discussion at 209 F.3d 835, 8.39 (6th Cir. 2000) (noting that the parties 
stipulated that Gingles I and II were met); Qty of LaGrange Utig., discussion at 969 
F. Supp. 749, 774 (N.D. Ga. 1997) (“Plaintiffs have established the first Gfiis/es 
factor — that the African-American community in LaGrange is sufficiently large and 
geographically compact to constitute a majority in a single member district.”); 
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Blytheville School District IJtig., discussion at 759 F. Supp. 525, 526 (E. Ark. 1991) 
(“The black population in the School District is geographically compact.”); 
Chattanooga Litig., 722 F. Supp. 380, 390 (E.D. Tenn. 1989) (“There is no doubt 
whatsoever that the black population of Chattanooga is sufficiently compact and 
numerous as to be an effective majority in various combinations of single member 
districts.”). 

72. See, e.g.. Black Political Task Force Litig., discussion at 300 F. Supp. 2d 291, 300 (D. 
Mass. 2004) (using voting age population statistics in the Gingks I analysis); Hamrick 
Litig. (GA), discussion at 296 F.3d 1065, 1067 (11th Cir. 2002) (finding that ““it is 
clear that blacks could not constitute a majority of the voting age population in 
Proposed District 3, and, thus, plaintiffs have failed to satisfy prong one of 
Gingles”); Old Person Dtig. (MT), discussion at 230 F.3d 1113, 1121(9th Cir. 

2000) (upholding the district court’s finding that Gingles I was met where “American 
Indians would represent 55% of the voting age population” in the proposed district); 
Marylanders Litig., 849 F. Supp. 1022, 1051 (D. Md. 1994) (finding the first Gingles 
prong met where “African-Americans comprise well over 50% of both the total 
population and the voting-age population”); Brewer Litig. (TX), discussion at 876 
F.2d 448, 452 (5th Cir. 1989) (“Only voting age persons can vote. It would be a 
Pyrrhic victory for a court to create a single-member district in which a minority 
population dominant in absolute, but not in voting age numbers, continued to be 
defeated at the polls. Thornburg implicidy recognized this fact. . .”); Springfield Litig. 
(IL), discussion at 851 F.2d 9.37, 945 (T'° Cir. 1988)(“The threshold requirement 
roughly measures minority voters’ potential to elect candidates of their choice. 
Because only minorities of voting age can affect this potential, it is logical to assume 
that the [Gingles] Court intended the majority requirement to mean a voting age 
majority.”); cf. Dickinson Litig. (IN), 933 F.2d 497 (7th Cir. 1991) (finding that the 
lower court erred in finding the first Gingles factor not met where plaintiffs were 
50.27% of the total population and observing that the Gingles court required only a 
simple majority, but indicating that the court should explore the “facts surrounding 
the proposed district”). 

73. See, e.g, Meza Dtig., discussion at 322 F. Supp. 2d 52, 59 (D. Mass. 2004); Pasadena 
Independent School District Dtig. (TX), discussion at 165 F.3d 368 (5'*’ Cir. 1999); 
City of Chicago-Bonilla litig. (IL), discussion at 141 F.3d 699, 705 (7th Cir. 1998); 
Nipper Litig. (FL), discussion at 113 F.3d 156.3, 1569 (IT^ Cir. 1994); Pomona Litig., 
883 F.2d 1418, 1426 (9th Cir. 1988); see also Suffolk County Dtig., discussion at 268 
F. Supp. 2d 243, 263 (E.D.N.Y. 2003) (holding that plaintiffs’ two plans both failed 
to consider citizenship of Latino population, and that even if they had they could not 
show Latino VAP in the proposed districts), Cano Litig., discussion at , 211 F. Supp. 
2d 1208, 1234 (C.D. Cal. 2002) (noting that the Ninth Circuit considers CVAP the 
proper measure, but holding that, where CVAP data had not yet been released by the 
census bureau, “the ability to construct a district that is so substantially Latino both 
in overall population and in VAP is sufficient to raise a genuine issue of material fact 
as to the first Gingles pre-condition.”). 

74. See, eg, Albany County Litig., discussion at No. 03-CV-502, 2003 WL 21 524820, at 
*5 (N.D.N.Y. Jul. 7, 2003) (“[A] majority group is sufficiently large if it comprises 
more than 51% of the population of the voting district”); City of New Rochelle 
Litig., discussion at 308 F. Supp. 2d 152, 159 (S.D.N.Y. 2003)(finding Gingles I 
“dearly established” where 60.5% black district was replaced by a “mere plurality 
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district”); see a/xo Thurston County Ling. (NE), 129 F.3d 1015, 1025 (8th Cir. 1997) 
(finding Gingks I not met in part because “[u]nder the proposed plans, if 4 or 5 
Native Americans moved from the proposed majority-minority districts created for 
the School Board and Village Board, respectively, and they were replaced by non- 
Native Americans, the majority-minority composition would be destroyed.”); 

Aidasoro v. Kennerson Litig., 922 F. Supp. 339, 372 (S.D. Cal. 1995) (finding 
Gingles I not met because at the time the white bloc voting occurred Hispanics did 
not constitute a majority). 

75. See, e.g, Campuzano Litig., discussion at 200 F. Supp. 2d 905, 910 (N.D. 111. 2002) 

(“In the absence of more reliable data regarding African-American voting strength, 
courts employ the general guideline that African-Americans must comprise 65% of a 
district’s total population to control the electoral outcome in that district. . .When 
reliable VAP statistics are available, we may instead evaluate minority voting strength 
by using a 60% VAP rule of thumb.”); African-American Voting Rights Legal 
Defense Fund Litig. (MO), discussion at 54 F.3d 1345, 1348 n.4 (8th Cir. 1995) (“We 
conclude that either 60% of the voting age population or 65% of the total 
population is reasonably sufficient to provide black voters with an effective 
majority.”); Elections Board Litig., discussion at 793 F. Supp. 859, 869 (W.D. Wis. 
1992) (adopting 60% voting age population as the size required “to give blacks a 
reasonable assurance of obtaining a majority of votes in a district”); City of Norfolk 
Litig., discussion at 679 F. Supp. 557, 566 (E.D. Va. 1988) (finding Gingles I met, 
but holding that the black population was sufficiently large and compact to create 
only two, rather than three, “safe” districts with 65% black population); United 
Jewish Org. v. Carey, 430 U.S. 144, 163-64, 51 L. Ed. 2d 229, 97 S. Ct. 996 (1977) 
(reasoning that at 65% minority population in a district is required to yield a majority 
of minority voting age population), cf. Alamosa County Litig., discussion at 306 F. 
Supp. 2d 1016, 1028 (D, Colo. 2004) (“Although the current precinct lines cannot be 
used to create a single-member district with a majority of Hispanic registered voters, 
the Government has proposed three hypothetical districts in which Hispanic 
residents would comprise at least 60% of the voting age population.”); Kingman 
Litig., 348 F.3d 1033, 1042 (D.C. Cir. 2003) (assuming without deciding Gingles I 
was met while noting that a reduction of the black population from 68.7% to 62.3% 
in D.C’s Ward Six “might deprive African Americans of an ‘effective’ or ‘safe’ voting 
majority”). 

76. See, eg. Old Person Litig, discussion at 230 F.3d 1 1 13, 1 121-23 (9th Cir. 2000) 
(upholding district court finding that rejected defendants argument that proposed 
district would “be insufficient to confer effective voting power” because of low 
turnout); Red Clay School District Litig., 780 F. Supp. 221, 226 n.9 (D. Del. 1991) 
(“n3 Although the Defendants agree that the Plaintiffs’ evidence satisfies the first 
Gingles factor, they question whether such a district would allow the black citizens 
to consistently elect one candidate of their choice. This concern, however, does not 
negate a finding that the Plaintiffs have proven the first Gingles factor.”) (citation 
omitted); Mehfoud Dtig., discussion at 702 F. Supp. 588, 592 (E.D. Va. 1988) 
(“Plaintiffs need not demonstrate that blacks could comprise a majority of those 
actually turning out to vote, but rather, must show that blacks would comprise a 
majority of the voting age population.”). 

77. See, eg, Albany County Litig., discussion at No. 03-CV-502, 2003 21 524820, at 

*6 (N.D.N.Y. July 7, 2003); City of Baytown Litig. (TX), discussion at 840 F.2d 1240, 
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1244 (5th Cir. 1988); Hardee County Litig., discussion at 906 F.2d 524, 526 (1 1th Cir. 
1990); 56 Brewer Litig. (TX), discussion at, (ff*" Cir.]989)(finding Gingles I unsatisfied 
because no district could be created large enough to have clear majority-minority 
voting age population, even if black, Hispanic, and Asian populations were 
combined). But see Kent County Litig., 76 F.3d 1381 (6th Cir. 1996) (en banc)(not 
allowing multiple minority groups for purposes of the Gingles I analysis). 

78. See e.g.. Perry litig., discussion at 298 F. Supp. 2d 451 (E.D. Tex. 2004) 
(acknowledging that the Fifth Circuit precedent permits plaintiffs to combine 
minority groups to satisfy Gingles majority requirement provided the groups ate 
politically cohesive, but concluding that plaintiffs failed to demonstrate political 
cohesiveness); Rodriguez Litig., discussion at 308 F. Supp. 2d 346, 409 (S.D.N.Y. 
2004) (allowing coalition claim, but concluding that plaintiffs failed to show that 
blacks and Hispanics were cohesive); Forest County Litig.(WI), discussion at 336 
F.3d 570, 575-76 (7*' Cir. 2003) (finding that blacks and Indians had clearly divergent 
interests); San Diego County Utig,, discussion at 794 F. Supp. 990, 998 (S.D. Cal. 

1 992) (allowing aggregation, but concluding that plaintiffs had failed to show that 
Hispanics, Afncan Americans, and Asian Americans were politically cohesive); 
Stockton Ling. (CA), 956 F.2d 884, 886 (9th Cir. 1992) (affirming the district court’s 
finding of lack of Hispanic-black political cohesion); Hardee County Litig. (FL), 
discussion at 906 F.2d 524, 527 (11th Cir. 1990) (finding that blacks and Hispanics 
were not sufficiently cohesive to satisfy Gingles II); Pomona Litig. (CA), 883 F.2d 
1418 (9th Cir. 1989) (assuming “a^regation theory” is cognizable but finding no 
cohesion between the minority groups). Plaintiffs do sometimes succeed in proving 
cohesiveness, however, and are thus allowed to proceed to the first Gingles 
precondition. See, e.g County of Albany Litig., discussion at No. 03-CV-502, 2003 
WI. 21524820, at *11 (N.D.N.Y. July 7, 2003), France Litig., 71 F. Supp. 2d 317, 327 
(S.D.N.Y. 1999);LULAC-North East Independent School District Litig., discussion 
at 903 F. Supp. 1071, 1092 (W.D. Tex.1995); Baytown Dtig. (TX), discussion at 840 
F.2d 1240, 1248 (5th Cir.1988); f. De Grandy Litig., discussion at 815 F. Supp. 1550, 
1570-71 (N.D. Fla. 1992) (finding that Cubans and non -Cuban Hispanics were 
cohesive in spite of party differences, because Hispanic democrats will vote for 
Hispanic republicans and because both groups have similar views on education, 
housing, medical aid, and civil rights). 

79. Gingles itself expressly left open this question. See Gingles Ijtig., discussion at 478 

U.S. 30, 46 n.l2 (U.S. 1986) (reserving the question of “whether § 2 permits, and if it 
does, what standards should pertain to, claim brought by a minority group, that is 
not sufficiendy large and compact to constitute a majority in a single-member 
district, alleging that the use of a multimember district impairs its ability to influence 
elections”). The Supreme Court again reserved the question in the litigation, 

507 U.S. 146 U.S. (1993) (assuming but not deciding that influence districts are a 
cognizable claim under Section 2), 

80. See e.g. Fifth Circuit: Perry Drig., discussion at 298 F. Supp. 2d 451, 485 (E.D. Tex. 
2004) (“Considering that District 24 as a pure influence district is unprotected by § 2, 
w’e are persuaded that alterations to it raised questions primarily of § 5, which have 
been answered by the Department of Justice.”); Alamo Heights Indep. School 
District Litig. (TX), discussion at 168 F.3d 848, 853-54 (5th Cir. 1999) (rejecting 
plaintiffs’ claim that they can satisfy Gingles I with less than a 50% majority and 
reaffirming Fifth Circuit precedent requiring plaintiffs to prove that they constitute 
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more than 50% of the relevant population in their demonstration district”); 

Concerned Citizens Litig. (TX), discussion at 63 F.3d 413, 416-17 (5th Cir. 1995) 

(“As blacks do not constitute a majority in any of the four extant JP Precincts in 
Orange County, CCE cannot satisfy the first Gingks precondition,”); Brewer Litig. 
(TX), discussion at 876 F.2d 448, 450 (5th Qr. 1989) (affirming district court’s 
requirement that plaintiffs present evidence that they can constitute more than 50% 
of voting age population in a proposed district); Kirksey v. Allain Litig., discussion at 
658 F. Supp. 1183, 1204 (S.D. Miss. 1987) (declining to “design single- member 
districts to raise the black voter percentage by concentrating blacks in order to 
‘influence’ the outcome of the elections” in districts where “black majority single- 
member sub-districts” could not be drawn); Sixth Circuit: Parker Litig., discussion at 
263 F. Supp. 2d 1 100, 1105 (E.D. Ohio 2003), summarily affirmed by 540 U.S. 1013 
(2003), (“Because influence claims are not cognizable in our circuit and the plaintiffs 
have failed to establish the first Gingks precondition. ..[t]he plaintiffs’ claim under 
Seitim 2 of the Voting Vdghts Act must fail.”); O’Lear v. Miller litig., discussion at 222 
F. Supp. 2d 850 (E.D. Mich. 2002) (following Cousin Litig.); Cousin Litig. (TN), 
discussion at 145 F.3d 818, 828 (6th Cir. 1998) (“As the following analysis will 
indicate, we would reverse any decision to allow such a claim to proceed since we do 
not feel that an “influence” claim is permitted under the Voting Rights Act.”); 

Seventh Circuit: LaPaille litig., discussion at 786 F. Supp. 704, 715 (N.D. 111. 1992) 
(citing McNeil v. Springfield Park District and refusing to recognize “influence 
districts” because of the “lack of an objective limit to such claims.”); City of 
Springfield Lidg., discussion at 851 F.2d 937, 947 (7*' Cir. 1988) (refusing to 
“consider claims that muld-membet districts merely impair plaintiffs’ ability to 
influence elections. Plaintiffs’ ability to win elections must also be impaired.”); 
Williams v. State Bd. of Elections Litig., discussion at 718 F. Supp. 1324, 1333 (N.D. 
lU. 1989) (rejecting influence districts because “even if all eligible black voters 
supported a single candidate in the proposed single-member district, that candidate 
muld not be assured of electoral success” (emphasis in original)). But see Elections 
Board Litig., discussion at 793 F. Supp. 859, 869 (W.D. Wis. 1992) (distinguishing 
Springfield Dtig. and considering the creation of a “stronger influence district ... .a 
modest plus” in favor of a proposed redistricting plan). Ninth Circuit: San Diego 
County Litig., discussion at 794 F, Supp. 990, 996 (S.D. Cal. 1992) (following Chula 
Vista Dtig.); Chula Vista Litig., discussion at 723 F. Supp. 1384, 1392 (S.D. Cal. 

1989) (“Accordingly, the Court finds that there exists no legally cognizable 
“influence” claim under § 2 that would require a lesser standard of proof than set 
forth in Thornburgs’). 

81. Baldwin County Comm’n Litig. (AL), discussion at 376 F. 3d 1260, 1268-69 (11th 
Cir. 2004) (finding that “an unrestricted breach of this precondition "would likely 
open a Pandora’s box of marginal Voting Rights Act claims by minority groups of all 
sizes,”’ and seeing no way to award plaintiffs relief “without awarding similar relief to 
even smaller minority groups in future cases.”). See also Rodriguez Litig., discussion at 
308 F. Supp. 2d 346, 379 (S.D.N.Y. 2004) (“Allowing influence claims would open 
the door for a legal chaHenge any time a minority' population could be shifted to 
increase the minority population in a nearby district. It would open the door for 
cases like this one, where the plaintiffs are arguing that the defendants had an 
affirmative obligation to create a district that ha.s never existed in order to unite all 
minority communities in a particular region to maximize the proportion of a 
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minority in at least one district.”); Qty of Springfield litig., discussion at 851 F.2d 
937, 947 (T'' Cir. 1988) (“Courts might be flooded by the most marginal section 2 
claims if plaintiffs had to show only that an electoral practice or procedure weakened 
their ability to influence elections.”). 

82. See e.g., Metts Litig. (Rl), discussion at 363 F.3d 8, 12 (1“ Cir. 2004) (“To the extent 
that African-American voters have to rely on cross-over voting to prove they have 
the “ability to elect” a candidate of their choosing, their argument that the majority 
votes as a bloc against their preferred candidate is undercut.”); Turner Litig., 784 F. 
Supp. 553, 570-71 (E.D. Ark. 1991) (“[P]laintiffs argue here, contrar)' to the position 
of the plaintiffs in Jeffers, that if the percentage of black voters in District Four is 
increased from 27 percent (as it is under Act 1220 of 1 991) to 38 percent (as it would 
be under plaintiffs’ proposal), it will be easier for black voters to “elect 
representatives of their choice” by forming coalitions with white voters. nl5 Their 
argument not only ignores the need to prove under Gingles that polarized voting 
prevents this from happening, but it direcdy undercuts their Section 2 claim by 
showing that even absent a majority, they could elect candidates of their choice if 
they sought alliances and coalitions with other voters in the traditional political 
manner.”); cf. Brooks Litig. (GA), discussion at 158 F,3d 1230, 1237 (11th Cir. 1998) 
(noting, in the context of a challenge to runoffs in democratic primaries, the “fine 
line” between plaintiffs’ argument that minority candidates would be able to garner 
enough support to win the general election if they could succeed in the primary and 
plaintiffs’ claim of white bloc voting); City of Chicago Litig. (IL), discussion at 141 
F.3d 699, 703 (7th Cir. 1998) (stating that the court is not rejecting the notion of the 
influence ward by requiring majority minority districts to have a 65% minority voting 
age population, but finding the concept “inapplicable” to the facts of the case 
“because of the rigid racial bloc voting on all sides”). 

83. See eg., Rodriguez Litig., discussion at 308 F. Supp. 2d 346, 379 (E.D. Tex. 2004) (“If 
a minority population is too small to elect candidates of choice in a reconfigured 
district even with the assistance of reliable crossover voters, then it is the size of the 
population and not the voting practice or procedure that is preventing the minority 
group from electing representatives of their choice. Dilution of the ability to 
influence representatives is not an injury cognizable under section 2(b) of the 
VRA.”); Hall litig. (VA), discussion at 385 F.3d 421, 430 (4th Cir. 2004) (“[T)o 
establish a vote dilution claim under Section 2, minorities must prove that they have 
been unlawfully denied the political opportunity they would have enjoyed as a 
voting-age majority in a single-member district: namely, the opportunity’ to ‘dictate 
electoral outcomes independently’ of other voters in the jurisdiction.”). 

84. .fee fl/ro Jefferson Parish I Dtig., 691 F. Supp. 961, 1006 (E.D.La. 1988)(“P]laintiffs 
may have the legal ability to seek and obtain some relief if they prove that they are 
politically cohesive, that a majority voting bloc usually defeats its preferred 
candidates, and that they are geographically compact so that a proposed remedy will 
insure them equal access to the political process and provide them the ability to influence 
elections. The court possesses the equity power to fashion the relief to remedy the 
effects of the prior dilution and to give the minority group the opportunity to 
participate equally in the electoral process.” But “such relief does not mandate a safe 
district with a super majority of 60%.”) 

85. Armour Litig., discussion at 775 F, Supp. 1044, 1059-60 (N.D. Ohio 1991) (“In a 
reconfigured district plaintiffs will constimte nearly one-third of the voting age 
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population and about half of the usual Democratic vote. Therefore, the Democratic 
Party and its candidates will be forced to be sensitive to the minority population by 
virtue of that population’s size.”). 

86. See also Metts Litig. (MA), discussion at 363 F.3d 8, 11 (1® Cir. 2004) (articulating the 
court’s unwillingness “to foreclose the possibility that a section 2 claim can ever be 
made out where the African-American population of a single member district is 
reduced in redistricting legislation from 26 to 21 percent.”). 

87. Page Litig., 144 F. Supp. 2d 346 (D.N.J. 2001). 

88. U. at 362. 

89. Id. 

90. Martinez Litig., discussion at 234 F. Supp. 2d. 1275, 1316 (S.D. Fla. 2002). 

91. Id. at 1321 n.56. 

92. Id. at 1322. This court considered Gingles I in order to determine that the plaintiffs 
were protected by Section 2, before concluding that the districting plan did not 
violate Section 2. 

93. Perry litig., discussion at 298 F. Supp, 2d 451, 484-85 (E.D. Tex. 2004). 

94. at 484. 

95. W. at 481. 

96. Mat 484-85. 

97. Georgia v. Ashcroft, 539 U.S. 461, 481 (2003). 

98. Perry Litig., discussion at 298 F. Supp. 2d 451, 480 (E.D. Tex. 2004) . 

99. Id at 481. 

100. Rodriguez litig., discussion at 308 F. Supp. 2d 346, 373 (S.D.N.Y. 2004). 

101. Id. 

102. Id. at 384. 

103. Id. at .379. 

104. Perry Litig., discussion at 298 F. Supp. 2d 451, 481 (E.D. Tex. 2004); 
Rodriguez litig., discussion at 308 F. Supp. 2d 346, 384 (S.D.N.Y. 2004) (stating 
that, under Ashcroft, “states have the flexibility to choose between safe majority- 
minority districts... and “coalidonal” districts”). 

105. Petty Litig., discussion at 298 F. Supp. 2d 451, 481 (E.D. Tex. 2004); 
Rodriguez litig., discussion at 308 F. Supp. 2d 346, 384 (S.D.N.Y. 2004) (“While 
Ashcroft allows crossover districts under Section 5, its reasoning does not broaden the 
power of federal courts under section 2 of the VRA to require state legislatures to 
protect or create such “ability to elect” districts.”). 

106. Perry Litig., discussion at 298 F. Supp. 2d 451, 485 (E.D. Tex. 2004). 

107. Ruri West I Litig., discussion at 877 F. Supp. 1096, 1104 (NX’.D. Tenn. 1995). 

108. West y tig., discussion at 786 F. Supp. 803, 807 (W.D. Ark. 1 992) (“If the 
Act does not always require the maximization of minority voting power, how do we 
distinguish those cases in which an “influence” district should be created, from those 
in which it should not? Plaintiffs have su^ested no legal standards to differentiate 
these two kinds of cases. . .They are not numerous enough to elect a representative 
without help, and there is no proof that they would have enough help to elect a 
different representative, nor even that the same representative would behave 
differendy in some relevant way.”). Still other courts faced with influence claims 
have failed to address them, resolving lawsuits on other grounds. See e.g., Meza Litig., 
discussion at 322 F. Supp, 2d 52, 64 (D. Mass. 2004) (declining to decide whether 
plaintiffs may satisfy Gingles I without a numerical majority because the case could 
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be resolved on alternative grounds); City of Minneapolis Litig., No. 02- 
11390RT/FLN), 2004 U.S. Dist. Lexis 19708 (D. Minn. Sept. 30, 2004); Hardee 
County litig. (FL), discussion at 906 F.2d 524 (1 1th Cir. 1990). 

109. See e.g., Sensley Litig. (LA), discussion at 385 F.3d 591, 596 (5th Cir. 2004) 
(“[lit is clear that shape is a significant factor that courts can and must consider in a 
Giig/es compactness inquiry”); Mallory-Ohio Litig. (OH), discussion at 173 F.3d 377, 
382-83 (6th Cir. 2000) (upholding district court’s decision that plaintiffs “had the 
burden of showing that those minority voters lived in a geographically compact 
pattern such that it would be possible to draw a “majority-minority” district with a 
rational shape” and stating “But the only evidence submitted by the class to 
demonstrate geographical compactness was a set of maps that purported to show the 
concentration of African-American populations within each of Ohio’s largest 
counties.”); Montezuma-Cortez, Colo. Sch. Dist. Litig., discussion at 7 F. Supp. 2d 

1 1 52, 1 1 67 (D. Colo. 1998) (considering an existing plan in a case where defendants 
sought to get out of a settlement and return to an at-large system: “A simple visual 
inspection shows that District D is compact, normally shaped, completely rationale 
[sid^ in appearance and similar to all other districts contained in the exisdng plan.); 
Jefferson Parish I Litig., 691 F. Supp. 961, 1007 (E.D.La. 1988) (criticizing plaintiffs’ 
proposed plan: “[t]he district contains no less than 35 sides... ’j, Worcester County 
Litig., discussion at 840 F. Supp. 1081, 1086-87 (D. Md. 1994), rev’d in part on other 
grounds by 35 F.3d 921 (4th Cir. 1994) (“The plaintiffs’ proposed Plan 1 is not 
unreasonably irregular in shape, considering the population dispersal within the 
County.. .The districts may not be symmetrical, but they are compact. They do not 
rely on districts that run through several “tentacle-like corridors’ nor are the district’s 
boundary lines so unreasonably irregular, bizarre or uncouth as to approach obvious 
gerrymandering.”). 

1 10. See eg, City of Minneapolis Litig., No. 02-1 1 390RT/FLN), 2004 U.S. Dist. 
LEXIS 19708, at ’*’10 (Minn. Sept. 30 2004) (considering any plan must conform to a 
2:1 length to width ratio to comport with the city charter), Sensley Litig. (LA), 
discussion at 385 F.3d 591, 597-98 (5th Cir. 2004) (concluding that there was no 
clear error where the district court held the proposed districts not compact where 
they ignored traditional districting principles); Shin Litig., discussion at 336 F. Supp. 
2d 976, 989, 992 (D.S.D. 2004) (that the proposed plans adhered to state’s traditional 
redistricring principles, including respect for geographical and political boundaries, 
and protection of minority voting rights.”), Montezuma-Cortez, Colo. Sch. Dist. 
litig., 7 F. Supp. 2d 1 152, 1167 (D. Colo. 1998) (finding the district was drawn in 
adherence to traditional districting principles); Town of Hempstead Litig., discussion 
at 956 F. Supp. 326, 350 (E.D.N.Y. 1997) (“[PJlaintiffs have amply demonstrated 
that a majority-minority district can be fashioned without subordinating traditional 
districting principles to racial considerations). 

111. See eg Bone Shirt Litig., discussion at 336 F. Supp. 2d 976, 989, 

992 (D.S.D. 2004) (stating that there was no Shaw problem where districts, while 
irregular in shape, were no more irregular than those in the state’s plan); Town of 
Hempstead Litig. (NY), discussion at 180 F.3d 476, 492 (2d Cir. 1999) (“This 
proposed District 3 was found to be more compact than the average congressional 
district.”); City of Columbia Litig., discussion at 850 F. Supp. 404, 413 (D S.C. 1993) 
(finding compactness where “Plaintiffs’ single-member district plans are reasonably 
compact and are no more irregular in shape than the districts actually in use under 
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the existing 4-2-1 plan.”) Nash Litig., 797 F. Supp. 1488, 1497 (W.D. Mo. 1992) (“A 
visual inspection of the two plans demonstrates Dr, Jones’ plan is less compact than 
the Commission’s plan.”); Jeffers Litig., discussion at 730 F. Supp. 196 (E.D. Ark, 
1989) (noting plaintiffs’ proposed districts “look rather strange” but that they “are 
not materially stranger in shape than at least some of the districts contained in the 
present apportionment plan.”). 

112. See e.g., .Albritton Litig, (LA), discussion at 385 F.3d 591, 597-98 (5'*’ Cir. 

2004) (concluding that there was no clear error in the district court’s holding that 
compactness was lacking where proposed districts separated distinct communities); 
City of Chicago-Bonilla Litig., discussion at 17 F. Supp. 2d 753, 758 (N.D. 111. 1998) 
(considering and rejecting claims that displacement of part of the community “into 
another aldetmanic ward wiU result in the destruction of the community.”); 

Columbus County Litig., discussion at 782 F. Supp. 1097, 1105 (E.D.N.C. 1991) 
(finding compactness where the districts were not “so spread out as to prevent the 
constituents and their representative from communicating with each other” and 
“none of these districts are so convoluted that its members and representatives 
would not be able to tell who actually lived in each district.”); Jefferson Parish I 
Litig., 691 F. Supp. 961, 1007 (E.D. La. 1988) (“A proposed district is sufficiently 
compact if it retains a natural sense of community. To retain that sense of 
community, a district should not be so convoluted that its representative could not 
easily tell who actually lives within the district.”) Baldwin County Board of 
Education, 686 F. Supp, 1459 (M.D. Ala. 1988) (applying a functional approach and 
suggesting that a district would not be sufficiently compact, the court suggested, if it 
destroyed all “sense of community.”). 

113. Bush V. Vera, 517 U.S. 952 (1996); Miller v. Johnson, 515 U.S. 900 (1995); 
Shaw V. Reno, 509 U.S. 600 (1993). 

114. Sensley Litig. (LA), discussion at 385 F.3d 591, 596-98 (5th Cir. 2004); City 
of New Rochelle litig., discussion at 308 F. Supp. 2d 152, 159 (S.D.N.Y. 2003); 
France Litig., discussion at 71 F. Supp. 2d 317, 325-26 (S.D.N.Y. 1999); Town of 
Hempstead Litig., discussion at 180 F.3d 476, 492 (2d Cir, 1999); Lafayette County 
Litig., discussion at 20 F, Supp. 2d 996, 999-1000 (N.D. Miss. 1998); Davis v. Chiles 
Litig., discussion at 139 F.3d 1414 (11th Cir. 1998); City of Rome Dtig., discussion at 
127 F.3d 1355 (11th Cir. 1997); Chickasaw County II litig.. No. CIV, A. 1:92CV142- 
JAD, 1997 WL 33426761, at *1 (N.D. Miss. Oct. 28, 1997); Town of Babylon Litig., 
discussion at 914 F. Supp. 843, 873 (E.D.N.Y. 1996); Calhoun County Litig,, 
discussion at 881 F. Supp. 252, 253-54 (5th Cir, 1996); Marylanders Dtig., 849 F. 
Supp. 1022, 1056 (D. Md, 1994); Hamrick Litig. (GA),296 F.3d 1065 (llth 

Cir, 2002). 

115. See eg., City of VCnneapolis Litig., discussion at No. O2-11390RT/FLN), 

2004 U.S. Disc Lexis 19708, at *50-51 (D. Minn. Sept. 30, 2004) (“[EJxamination of 
the redistricting maps clearly demonstrates that the ward shapes in this case are 
neither bizarre nor irregular. The Courtis not alone in reaching this conclusion. 
Plaintiffs’ expert testified that “it would be hard to conclude that either [the previous 
wards or the redistricting plan wards] are bizarre.” (Charles Dep. at 220.) Similarly, 
defendant’s expert testified that, based on his review of numerous redistricting plans, 
he did not find any of the districts to be “bizarre in terms of their shapes.”); 
Thurston County Dtig. (NE), discussion at 129 F.3d 1015, 1025 (8th Cir. 1997) 
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(holding no violation of Section 2 for either the school board or the village board of 
elections because of their bizarre shape). 

116. See e.g., Montezuma-Cortez School District Litig., discussion at 7 F. Supp. 2d 
115, 1168 (D. Colo. 1998) (“A simple visual inspection shows that District D is 
compact, normally shaped, completely rationale [r/Vj in appearance and similar to all 
other districts contained in the existing plan. It is plainly not the kind of district 
criticized in Shaw t>. Rem and MUkrv. Johnson.'’)', Lafayette County Litig., discussion at 
20 F. Supp. 2d 996, 999-1000 (N.D. Miss. 1998) (“(T)he question is not whether the 
plaintiff residents’ proposed district was oddly shaped, but whether the proposal 
demonstrated that a geographically compact district could be drawn.” While both of 
plaintiffs’ plans had some “ragged edges,” and one district “even contain[ed] three 
thin appendages that reach[ed] awkwardly into minority communities located in and 
around the City of Oxford” the court found Gingks I met because “the Fifth Circuit 
has also reviewed the plans and concluded that at least one of them ‘is not nearly as 
“bizarre” as those rejected in Shaw v. Reno.”); Sanchez -Colorado litig,, discussion at 
97 F.3d 1303, 1315 (10th Cir. 1996) (“We would also note by comparison to the 
districts the Court recently found ‘bizarre’ in Shaw 11 and Bush, plaintiffs’ proposed 
district is nonobjectionable.”); Town of Babylon Litig., discussion at 914 F. Supp. 

843, 873 (E.D.N.Y. 1996) (noting although the districts were oddly shaped, they 
were not as odd as the ones in Shaw, so the district would not fail on this alone; it 
failed because the expert failed to adequately take traditional districting principles 
into account, including a consideration of similarity to existing districts in the 
county); Little Rock Sch. Dist. Litig. (AR), discussion at 56 F.3d 904, 912 (8th Cir. 

1995) (“[AJlthough the plaintiffs’ proposed zone boundaries are nowhere nearly so 
bizarre as the ones held presumptively unconstitutional by the Supreme Court in 
Shaw, they are markedly less regular and compact than those in LRSD’s adopted 
plan.). 

117. See e.g., Sensley Dtig. (LA), discussion at 385 F.3d 591, 596-98 (5'*' Cir. 2004) 
(citing Vera and Abrams v. Johnson, the court focused on the district’s odd shape 
and plaintiffs’ failure to observe traditional districting principles in holding that 
Gingles I was not met); France Litig., discussion at 71 F. Supp. 2d 317, 325-26 
(S.D.N.Y. 1999) (finding that plaintiffs’ plan was “primarily driven by considerations 
of race” and that plaintiffs “failed to meet their burden of showing that their 
districting plan takes into account traditional districting criteria such as compactness, 
geography, and the integrity of political subdivisions;” applying strict scrutiny and 
finding that the district was not narrowly tailored because it failed on the Gingles 
factors); Town of Babylon Litig., discussion at 914 F. Supp. 843, 873-74 (E.D.N.Y. 

1 996) (declining “to find that plaintiffs have met their burden of proof of showing 
that their districting plan, drawn with a near-exclusive focus on race, by chance 
adequately takes into account districting criteria such as compactness, respect for the 
Town’s geography, contiguity and the integrity of political subdivisions and 
communities of interests.”). Ba/ City of New Rochelle Litig., 308 F. Supp. 2d 152, 
159 (S.D.N.Y. 2003) (maintaining that a return to a prior districting plan would not 
be contrary to Shaw and Vera and that it was not “directing such a race conscious 
gerrymander; instead it is directing the restoration of the status quo ante, which was 
unnecessarily disrupted in violation of Plaintiffs rights under Section 2 of the Voting 
Rights Act”). 
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118. Unlike the other Senate Factors, which were largely derived from judicial 
decisions predating the 1982 amendments, racial bloc voting emerged as a formal 
element of the Section 2 inquiry for the first time in 1982. See, e.g., Lubbock Litig. 
(TX), discussion at 727 F.2d 364, 384 (5th Cir. 1984). Supporters of the 1982 
amendments to Section 2 invoked racial bloc voting as the critical restraint that 
would keep the amended statute from devolving into a mandate for proportional 
representation. “[0]ne factor that emer^s as central in the Senate Report is the 
extent to which voting is ‘racially polarized.’ This factor is nowhere directly 
mentioned in the White/Zimmer line of cases; it starts to rise in the Senate debates 
when proponents are forced to respond to Senator Hatch’s argument that the 
amended Section 2 will guarantee proportional representation along racial lines.” 
ISSACHAROFF, KAR1 j\N, Pildes, supra note 12, at 741. 

119. The exceptions are cases involving challenges to specific voting procedures 
that identified Section 2 violations without considering racially polarized voting, see 
Berks County Litig., 211 F. Supp. 2d 570 (E.D. Pa. 2003) (poll official conduct); 
Marks- Philadelphia Litig., No. CIV. A. 93-6157, 1994 WL 146113 (E.D. Pa. Apr. 26, 

1994) (absentee ballots); Operation Push Litig., 932 F.2d 400 (5th Cir. 1991) (voter 
registration system); Town of North Johns Litig., 717 F. Supp, 1471 (M.D. Ala. 

1 989) (withholding of candidacy filing forms); Harris v. Graddick Litig., 695 F. Supp. 
517 (M.D. Ala. 1988) (policy of appointing only white poll officials); Madison 
County Litig., 610 F. Supp. 240 (S.D. Miss. 1985) (invalidation of absentee ballots), 
and two cases that found a violation of Section 2 based on invidious intent without 
considering racially polarized voting, d'er Arakaki Litig. (HI),314F.3d l091(9thCir. 
2002); Rybicki Dtig., 574 F. Supp. 1147 (N.D. lU. 1983). 

120. See Ginglcs Litig. (NC), iscussion at 478 U.S. 30, 50-51 (1986). 

121. See id. at 32; see also supra Part III.B.l. 

122. See, e.g.. City of Holyoke Litig. (MA), discussion at 72 F.3d 973, 983 (1st Cir. 

1995) ; De Grandy Litig. (FL), discussion at 512 U.S. 997, 101 1-12 (1994); LUIAC v. 
Clements Litig. (TX), discussion at 999 F.2d 831, 850 (5th Cir. 199.3). 

1 23. See SENATE REPORT at 28-30. 

124. Decisions decided between the 1982 amendments and the Court’s decision in 
Gingks obviously do not employ the Gtngles test. Instead, these courts applied varied 
standards to evaluate racial bloc voting under Senate factor 2. See, e.g., Terrell Litig., 
discussion at 565 F. Supp. 338, 348-49 (N.D. Tex. 1983) (“Typically, the degree of 
racial polarity in voting is determined by examining election races in which blacks 
opposed whites, taking the percentage of voters who supported a candidate of their 
own race, and subtracting the percentage of voters who voted for a candidate of 
another race, to obtain a “racial polarization score.”). 

125. See, e.g.. Charleston County Litig., discussion at 316 F. Supp. 2d 268, 211-1% 
(D.S.C. 2003) (discussing racially polarized voting in totality review via a brief recap 
of experts’ statistics already analyzed under Gingles)-, Westwego litig. (LA), 946 F.2d 
1109, 1116 (5’’ Cir. 1991) (referencing Gingles analysis in totality of the circumstances 
review). Bar if. Chickasaw County II Litig., No. CIV.A. l:92CV142-jAD, 1997 Wl. 
33426761, at *3 (N.D, Miss. Oct. 28, 1997) (briefly concluding racial bloc voting 
under Gingles, with more discussion in the totality review). Many courts also hold 
that causation should be decided in the totality of the circumstances, see infra 
discussion on causation. Some courts then import the causation question into a 
consideration of factor 2, see, e.g., Alamosa County Litig., 306 F. Supp. 2d 1016, 1029- 
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33 (D. Colo. 2004) (finding Gmgks met, but no racially polarized voting due to 
causation), while others simply consider causation as a different part of the totality of 
the circumstances see e.g., Alamance County Litig. (NC), discussion at 99F.3d 600, 

604 (4th Cir. 1996)(“|T]he best reading of Gingks...vs, one that treats causation as 
irrelevant in the inquiry into the three Gmgks preconditions but relevant in the 
totality of the circumstances inquiry.”). 

126. See Master Lawsuit List. 

127. See eg., Baldwin County Commission Litig. (AL), 376 F.3d 1260 (11th Cir. 
2004) (defendant conceded that racial bloc voting existed); Sensley Litig. (LA), 385 
F.3d 591 (5th Cir. 2004) (parties stipulated that racial bloc voting existed); Baldwin 
County Commission Litig. (AL), 376 F.3d 1260 (1 1th Qt. 2004) (defendant 
conceded that racial bloc voting existed); DeSoto County (FL), 204 F.3d 1335 (1 1th 
Cir. 2000) (finding of Gingles I reversed thus appellate court never addressed district 
court’s finding of Gingles II or III); Pasadena I.S.D. Litig. (TX), 165 F.3d 368, 371 
(5th Cir. 1999) (“Although the district court found that plaintiffs failed to meet the 
first Gingles requirement, the court exhaustively considered the evidence presented, 
addressed the remaining two Gingles requirements, and considered the ‘totality of 
circumstances’ using the Zimmer factors.”); Davis v. Chiles litig. (FL), 139 F.3d 
1414, 1416 (11th Cir. 1998) (finding Gingles threshold met, but no remedy therefore 
modifying Gingles 1 to state it unmet); Hall Litig. (GA), 512 U.S. 874 (1994) (reversed 
on another factor and did not address bloc voting). 

128. See infra part III.C.IO (cases that found Gingles threshold but no violation due 
to proportionality). 

129. Gty of Chicago-BoniUa Litig. (IL), 141 F.3d 699 (7th Cir. 1998) (remanding 
for review of totality of circumstances); Carrollton NAACP Litig. (GA), 829 F.2d 
1547 (11th Cir. 1987) (remanding for a finding on the other two Gingles factors). 

130. Old Person Utig. (MT), 312 F.3d 1036, 1050 (9th Cir. 2002) (“This is one of 
those not unusual cases where our decision is controlled by the proper standard of 
review. On one side of the scale lies a history of official discrimination, the presence 
of racially polarized elections, the presence of socioeconomic factors limiting 
Indians’ political participation, the use of racial appeals in elections, and 
disproportionality. On the other side of the scale we see the absence of 
discriminatory voting practices, the viable policy underlying the existing district 
boundaries, the success of Indians in elections, and officials’ responsiveness to 
Native Americans’ needs. We have fully considered the legal issues presented and the 
detailed factual record with which the district court grappled. We cannot say that the 
district court’s determination that there was no vote dilution, considered in the 
totality of circumstances, was clearly erroneous.”); NAACP v. Fordice Litig. (MS), 

252 F.3d 361, 374 (5th Cir. 2001) (“In summary, the district court found that, 
although Mississippi has an undeniable history of official discrimination from which 
its African-American citizens still suffer the effects, Wilson failed to demonstrate 
that this reality hindered the ability of Mississippi’s African-American citizens to 
participate effectively in the state’s political process. Moreover, the court determined 
that the factors of majority vote requirement, the size of the contested electoral 
districts, candidate slating, responsiveness, and tenuousness did not favor Wilson. 

The record before us supports the district court’s determinations regarding these 
factors. As such, we cannot conclude that these findings were clearly erroneous.”); 
Liberty County Commissioners Litig. (FL), 221 F.3d 1218 (1 1th Cir. 2000); Niagara 
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Falls Litig. (NY), 65 F.3d 1002 (2d Cir. 1995); Democratic Party of Arkansas Dtig. 
(AR), 902 F.2d IS (8th Cir, 1990); City of Boston Dtig. (KL\), 784 F.2d 409 (1st Cir, 

1 986) (finding “moderate racially polarized voting” does not establish a Section 2 
violation when coupled with the lack of voting practices that minimize minority 
votes, the absence of racial motivation, the plan includes two minority districts, the 
results of the 1983 elections, in which several minorities were elected, and without 
clear proof an alternative plan would increase minority vote effectiveness without 
sacrificing other districting considerations), 

131, Gingles Litig,, 478 U,S, 30, 68 (1986). 

132. First Circuit: City of Boston Dtig. (MA), discussion at 784 F.2d 409, 413 (1st 
Cir. 1986) (assuming that black candidates ate the preferred candidates of black 
voters); cf. City of Holyoke Litig. (MA), discussion at 72 F,3d 973, 988 (1st Cir. 1995) 
(considering only elections in which Hispanic candidates ran for office); Second 
Circuit: Albany County Litig., discussion at No. 03-CV-502, 2003 WL 21524820, at 
*10-1 1 (N.D.N.Y. Jul. 7, 2003) (equating minority candidate with minority-preferred 
candidate by noting the absence of minority candidates for county-wide office and 
concluding that “no evidence exists as to whether white voters County-wide 
supported a minority-preferred candidate”); Green Litig., discussion at No. CV-96- 
3367 (CPS), 1996 WL 524395, at *10 (E.D.N.Y. Sept. 5, 1996) (“lN]o evidence has 
been presented that plaintiff voters and registered voters have been outvoted by a 
white majority class. According to the defendants, eight of the nine newly elected 
board members are African Americans . . . .”); of. Niagara Falls Lidg. (NY), 
discussion at 65 F.3d 1002, 1018-19 (2d. Cir. 1995) (holding that a white candidate 
may be minority-preferred and adopting a race-blind bright line rule for the Second 
Circuit); Third Circuit: Red Clay School District litig. (DE), discussion at 4 F.3d 
1103, 1 126 (3d Cir. 1993) (adopting presumption that the minority candidate is 
minority-preferred and noting that “experience does demonstrate that minority 
candidates will tend to be candidates of choice among the minority community,” but 
nevertheless insisting that plaintiffs must present some evidence establishing this 
presumption); Harrison Litig., discussion at Civ. A. No. 92-0603, 1992 U.S. Dist. 
LEXIS 5315, at *7-8 (E.D, Pa. Apr. 21, 1992) (agreeing with defendant expert 
testimony that African Americans tend to vote for African-American candidates); 
Fourth Circuit: Columbus County litig., discussion at 782 F. Supp. 1097, 1 100-02 
(E.D.N.C. 1991) (considering only black-white elections), hut see City of Hampton 
litig., discussion at 919 F. Supp. 212, 214 (E.D. Va. 1996) (“(Tjhe focus of the 
Plaintiffs’ presentation was the race of the candidate elected, whereas the focus of 
the Voting Rights Act is upon the opportunity of a minority to elect the candidate of 

its choice ”); Fifth Circuit: St. Bernard Parish School Board Litig., discussion at 

No, C1V.A. 02-2209, 2002 m. 2022589, at *6 (E.D. La., Aug. 26, 2002) (“In 
assessing whether racial bloc voting occurs, the appropriate focus is on elections in 
which a minority group member is a candidate”); LULAC v. Clements Litig. (TX), 
discussion at 999 F.2d 831, 864 (5th Cir. 1993) (citing City of Gretna for proposition 
that elections without a minority candidate are less probative because they do not 
provide minority voters with the choice of a minority candidate); Gretna Litig. (LA), 
discussion at 834 F.2d 496, 503 (5th Cir. 1987) (“We consider Jones to be an 
aldermanic candidate sponsored by Gretna’s minority group because he received a 
significant portion of the black vote, and because he is black.”) (footnote omitted); 
Sixth Circuit: Anthony Litig., discussion at 35 F. Supp. 2d 989, 992 (E.D. Mich. 
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1999) (finding all African-American candidates but one were the minority-preferred 
candidate); Rural West I Lidg., discussion at 877 F. Supp. 1096, 1108 (W.D. Tenn. 

1995) (“As a practical matter ... in most racially polarized districts where white 
voters prefer white candidates (as is effecdvely required by the third Gingles 
precondition to find a § 2 violation), black voters will choose to vote for black 
candidates. This is certainly true in Tennessee.”); Seventh Circuit; Campuzano Lidg., 
discussion at 200 F. Supp. 2d 905, 914 (N.D. 111. 2002) (“The parties agree that, with 
few exceptions, African-Americans overwhelmingly prefer representation by African- 
American candidates); City of Chicago Litig. (IL), discussion at 141 F.3d 699, 703 
(7th Cir. 1998) (dismissing arguments that white candidates in some areas with 
substantial minority populations are responsive to minority interests and explaining 
that “[i]t may be highly regrettable that a candidate’s race should matter to the 
electorate; but it does; and the cases interpreting the Voting Rights Act do not allow 
the courts to ignore that preference.”); Eighth Circuit: BlytheviUe School District 
Litig. (AR), discussion at 71 F.3d 1382, 1387-88 (8th Cir. 1995) (adopting Jenkins 
methodology for determining the minority-preferred candidate which includes a 
presumption in favor of the minority candidate). The Eighth Circuit, however, 
requires additional evidence to establish the minority-preferred candidate Ninth 
Circuit: The Ninth Circuit always requires evidence to establish the minority- 
preferred candidate. Tenth Circuit: Alamosa County Litig., discussion at 306 F. 

Supp. 2d 1016, 1029-33 (D. Colo. 2004) (permitting presumption that the minority 
candidate was the minority-preferred candidate to stand without independent 
evidence because both plaintiff and defendant expert agreed); Eleventh Circuit: 
Brooks Litig. (GA), discussion at 158 F.3d 1230, 1235, 1240 (11th Cir. 1998) 
(assuming without discussion that all black candidates are minority-preferred and all 
white candidates ate majority preferred); Southern Christian Leadership Conference 
Litig. (AL), 56 F.3d 1281 (11th Cir. 1995) (same); Holder v. Hall Litig. (GA), 
discussion at 955 F.2d 1563, 1571-72 (11th Cir. 1992) (same); Baldwin Board of 
Education Dtig., 686 F. Supp. 1459 (M.D. Ala. 1988) (same); Dillard v. 

Crenshaw, 640 F. Supp. 1347 (M.D. Ala. 1986) (same). 

133. The following circuits allow for a lesser burden to establish a minority 

candidate is minority-preferred: Third Circuit: Red Clay School District Litig. (DE), 
discussion at 4 F.3d 1103, 1129 (3rd Cir. 1993) (adopting a presumption that the 
minority is the minority-preferred candidate but allowing white candidate to be 
minority-preferred and adopting different tests for both); Fifth Circuit: Pasadena 
Indep. School District Litig., discussion at 958 F. Supp. 1196 (S.D. Tex. 1997) 
(discussing several elections in which, despite evidence of consistent Hispanic 
support for the Hispanic candidate at the polls, the plaintiffs’ expert wimess could 
not identify the Hispanic preferred candidate); LUIAC v. Roscoe I.S.D. Litig., 
discussion at Civ. A. No. 1:94-CV-104-C, 1996 WL 453584, *2 (N.D. Tex. May 14, 

1 996) (struggling to identify the minority-preferred candidate in an election with 
multiple Pfispanic candidates.); City of Dallas Dtig., discussion at 734 F. Supp. 1317, 
1393, 1395 (N.D. Tex. 1990) (suggesting that voting patterns and witness testimony 
can help identify the minority-preferred candidate); Gretna Litig., discussion at 636 
F. Supp. 1 1 13, 1 133 (D. La. i986)(“Unless it can be shown that an election occurred 
in which a white candidate ran on issues strongly affecting the black community and 
with an open, positive and strong identification with the black community - which 
has not been shown in this matter - candidacies of black persons are the proper 
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focus of inquiry concerning Ae extent to which elections are polarized.”); SevenA: 
Rockford Board of Education Litig., Ascussion at Civ.A. No. 89 C 20168, 1991 WL 
299104, at *4 (N.D. 111. Sept. 12, 1991) (“The African Americans in Ae School 
District have tended to vote as a group and to vote for African American 
canAdates.”); Springfield Park District litig. (IL), 851 F.2d 937 (7 A Cir. 1988) (citing 
trend in minorities voting for Ae minority canAdate found in district court); TenA 
CircAt: Sanchez -Colorado Litig. (CO), Ascussion at 97 F.3d 1303, 1320-21 (10th Cir. 

1 996) (adopting /es&W meAodology); Bond Litig. (CO), Ascussion at 875 F.2d 
1488, 1495 (lOA Cir. 1989) (holAng Ae minority-preferred canAdate does not have 
to be a minority and elections with oriy white candidates shoAd be given “such 
weight as Ae circumstances warrant”); Eleventh: De Grandy Litig. Ascussion at 815 
F. Supp. 1550, 1572-73 (N.D. Fla. 1992) (presuming Aat minority canAdates are 
minority-preferred after reviewing evidence that blacks and Hispames generally 
prefer canAdates of Ae own race). But see. City of Rome litig. (GA), Ascussion at 
127 F.3d 1355, 1377, 1379 n.9 (11 A Cir. 1997) (finAng that all black canAdates were 
strongly supported by the black commumty and were black preferred, incluAng one 
black canAdate who Ad not receive a plurality of Ae black vote, and Aen finAng 
that white canAdates minority where Aey had almost as much support as black 
candidates). 

Other circuits reqAre Ae same evidence regarAess of the canAdate’s race; 
First CircAt; Black Political Task Force Dtig., 300 F. Supp. 2d 291 (D. Mass. 2004) 
(relying on regression analyses of rmnority voting patterns to identify Ae minority- 
preferred candidate); Meza litig., 322 F. Supp. 2d 52 (D. Mass. 2004) (same); Second 
CircAt: Rodriguez Litig., Ascussion at 308 F. Supp. 2d 346, 388, 389 (S.D.N.Y. 2004) 
(noting Aat Ae “minority-preferred canAdate is generally Ae canAdate that receives 
the most votes from Ae relevant minority group” and citing Niagara Falls for Ae 
proposition Aat the courts must consider elections where the white majority defeats 
a minority-preferred white canAdate); FourA CircAt: Alamance County Litig. (NC), 
Ascussion at 99 F.3d 600, 615 (4'’’ Cir. 1996) (holding any canAdate who receives the 
plurality of the minority votes is the rAnority-preferred candidate); Sixth CircAt: 
QAlter Litig., discussion at 794 F. Supp. 695, 701 (N.D. OAo 1992) (criticizing 
plaintiffs expert for merely stating Aat “given Ae opportuAty Acre is a much higher 
percentage of black vote for black canAdates than wWte vote for black canAdates” 
and not finAng racial bloc voting); Armour litig., Ascussion at 775 F. Supp. 1044, 
1057 (N.D. OWo 1991) (finAng Ae minority canAdate was Ae preferred candidate 
because of testimony that Ae “Ae relationsAp between the canAdate’s race and the 
race of Ae voter was consistently near linear”); Eight CircAt: While Ae Eighth 
CircAt expressly follows Jenkins and allows a presumption Aat the lAnority 
canAdate is the minority-preferred, Ais presumption is insufficient to establish the 
minoritv-preferred canAdate Aone. See City of Mirmeapolis litig., Ascussion at No. 
02-1 139(|RT/FLN), 2004 U.S. Dist. Lexis 19708, at *28-32 (D. Minn. Sept. 30, 

2004) (demanAng evidence Aat Ae minority canAdate is rAnority-preferred); Clay 
County Board of Education Dtig., Ascussion at 90 F.3d 1 357, 1 362-64 (8th Cir. 
1996) (refusing to presume minority canAdate was minority-preferred absent 
independent evidence but acknowledging Ae candidate’s race should be considered); 
Nash Litig., Ascussion at 797 F. Supp. 1488, 1503 (W.D. Mo. 1992) (“We have, for 
purposes of Ais opiAon, arbitrarily deemed any canAdate receiving more Aan 65% 
of the black vote “minority-preferred.” There was some testimony to the effect Aat 


22 



1040 


Endnotes, Ellen Kat 2 et al.. Documenting Discrimination in Voting: judicial Findings 
Under Section 2 of the VoUngFdgfts A^ct Since 1982 (2005), www.votingreport.org 

black voters, given a choice, would vote only for black candidates, and that a white 
candidate receiving a majority of the black vote was probably not a “true” 
preference. There was also testimony indicating that if a white person received a 
majority of the black vote, any black candidates probably were not viable candidates. 
We refuse to impart these individual witnesses’ views to black citizens as a whole. 
Absent some indication that a particular white candidate was truly not preferred 
despite receiving over 65% of the black vote, or that a particular black candidate was 
not viable, we will not assume that the voters in a particular politica] contest would 
have voted for someone other than the person they voted for, nor will we assume 
that a white candidate receiving over 65% of the black vote was not preferred by the 
minority voters.”); Ninth Circuit: City of Santa Maria Litig. (CA), discussion at 160 
F.3d 543, 549-50 (9th Cir. 1998) (rejecting that only minority candidates could be 
minority-preferred and adopting a “bright-line” test for determining the minority- 
preferred candidate); National City Litig., discussion at No. 88-301-R(M), 1991 WL 
421115 (S.D. Cal. May 16, 1991) (looking at voting patterns and using regressions to 
determine the minority-preferred candidate); Watsonville Litig. (CA), 863 F.2d 1407 
(9th Cir. 1988) (holding courts should not look beyond voting patterns to determine 
the minority-preferred candidate, but not differentiating between the race of the 
candidates). 

134. Most circuits now hold that the minority-preferred candidate docs not have 
to be a minority; First Circuit: Black Political Task Force Litig., discussion at 300 F. 
Supp. 2d 291, 304 (D. Mass. 2004) (“We understand that black voters sometimes 
may consider a white candidate their representative of choice and vice-versa.”); 
Second Circuit; City of Niagara Falls Litig., discussion at 65 F.3d 1002, 1016 (2d Cir. 
1995) (refusing to “adopt an approach precluding the possibility that a white 
candidate can be the actual and legitimate choice of minority voters.”); Third Circuit: 
Red Clay School District Litig. (DE), discussion in 4 F.3d 1103, 1126 (3d Cir. 1993) 
(allowing either minority candidates or white candidates to be minority-preferred but 
adopting different tests for each); Fourth Circuit: Alamance County Litig., discussion 
at 99 F.3d 600, 608 (4th Cir. 1996) (stating that the minority-preferred candidate may 
sometimes be a white candidate); Fifth Circuit: LULAC v. Clements Litig. (TX), 
discussion at 999 F.2d 831, 882-83 (5th Cir. 1993) (“The black-preferred candidate in 
Harris County, regardless of race, was always the Democratic candidate.”); Sixth 
Circuit: Cincinnati Litig. (OH), discussion at 40 F.3d 807, 813 (6th Cir. 1994) 
(adopting a colorblind approach to determining the minority-preferred candidate); 
Seventh Circuit: Williams v. State Bd. of Elections Litig. (IL), 718 F. Supp. 1324, 
1325-26 (7th Cir. 1989) (finding that white candidates that earned a majority of the 
minority vote were minority-preferred candidates in spite of evidence of 
discrimination in the candidate slating process); see also City of Chicago Heights Litig. 
(IL), discussion at 824 F. Supp. 786, 791 (N.D. 111. 1993) (finding, in multi-member 
districts, candidates who receive the majority of the vote are not minority-preferred 
where “other candidates, preferred by a significandy higher percentage of the 
minority community. . . . were defeated in the same election”); Eighth Circuit: 
Blytheville School District Utig. (AR), discussion at 71 F.3d 1382, 1387-88 (8th Cir. 
1995) (adopting the Jenkins methodology); Ninth Circuit: City of Santa Maria Litig. 
(CA), 160 F.3d 543, 549-50 (9th Cir. 1998) (rejecting that only minority candidates 
could be minority-preferred and adopting a “bright-line” test for determining the 
minority-preferred candidate); Tenth Circuit: Sanchez-Bond Litig., 875 F.2d 1488, 
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1495 (10th Cir. 1989) (holding the minority-preferred candidate does not have to be 
a minority); Eleventh Circuit: City of Rome Litig. (GA), 127 F.3d 1355 (11th Cir. 

1997) (“[W]here every voter has to vote for three candidates, a white candidate is 
considered to be a black preferred candidate if (s)he receives nearly as much support 
from the black community as does a black preferred black candidate in that 
election,”). 

135. Red Clay School District Litig. (DE), discussion at 4 F.3d 1103, 1129 (3rd 
Cir. 1993). 

136. See, e.g.. Third Circuit: Red Clay School District litig. pE), discussion at 4 
F,3d 1103, 1129 (3rd Cir. 1993) (Evidence showing non- minority candidate to be 
minority-preferred includes evidence of minority “sponsorship” of the candidate, the 
level of attenuon the candidate pays to the minority community, the level of minority 
turnout for white-white elections compared to elections involving a minority 
candidate, the disincentives minority candidates confront and difficulties they face in 
qualifying for office, and the extent minorities candidates have run in the past); 

Eighth Circuit: Bone Shirt Otig., discussion at 336 F. Supp. 2d 976, 997-1017 
p.S.D. 2004) (considering anecdotal evidence such as the formation of advocacy 
organizations, political parties targeting the minority group, get out the vote efforts, 
and politicians testimony as well as statistical evidence in determining cohesion and 
bloc voting); BlyfheviUe School District Litig. (AR), discussion at 71 F.3d 1382, 1386 
(8th Cir. 1995) (stating circuit will follow Third Circuit’s approach in Jenkins); Tenth 
Circuit: Sanchez v, Colorado litig. (CO), discussion at 97 F.3d 1303, 1321 (10th Cir. 
1996) (adopting approach from Jenkins)-, Eleventh: Nipper Litig. (FL), discussion at 
39 F.3d 1494, 1540 (11th Cir. 1994) (requiring evidence of “strong preference” 
before white candidate will be considered minority-preferred and permitting such 
evidence to include anecdotal evidence, polling and turnout data, and a review of 
appeals made during the campaign), hut see supra note 134 (discussion of Cip/ of Rome 
litigation). 

137. Bond Litig. (CO), discussion at 875 F.2d 1488, 1496 (10th Cir. 1989) 
(determining that white candidates are minority-preferred based on Hispanic 
influence over the candidate slating process); City of St. Louis litig. (MO), 
discussion at 90 F.3d 1357, 1362 (8th Cir. 1996) (suggesting slating informs inquiry 
into minority-preferred candidates by stating: “Absent a showing that minority- 
preferred candidates are, for some reason, excluded from the ballot, it is a near 
tautological principle that the minority-preferred candidate ‘should generally be one 
able to receive [minority] votes.’ “); see also Williams v. State Bd. of Elections Litig., 
discussion at 718 F. Supp. 1324, 1329-30 (N.D. lU. 1989) (refusing to consider the 
slating process in Gingles inquiry as “turning] the Court’s language on its head and 
would have it refer to circumstances explaining the defeat of the minority’s 
candidate, such as exclusionary slating”). 

138. See, e.g., City of Santa Maria Dtig. (CA), discussion at 160 F.3d 543, 549-50 
(“[M]any of the extrinsic factors relied upon by the courts adopting the totality of the 
circumstances analysis do not necessarily bear a correlation with how aU minority 
voters feel about a candidate, only how activist groups feel. Whether minority voters 
mobilized to support a white candidate, a factor considered relevant by the Third 
Circuit, Jenkins, 4 F.3d at 1129, only indicates how those minorities willing to 
become politically active feel about a candidate; not all minorities may have the time 
or inclination to take such steps, even though they support that candidate, A bright- 
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line rule, on the other hand, is based on the premise “that the ballot box provides the 
best and most objective proxy for determining who constitutes a representative of 
choice.” Niagara Falls, 65 F.3d at 1019.”); Niagara Falls Litig. (NY), discussion at 65 
F.3d 1002, 1018 {2d Cir. 1995) (“We sympathize with these Circuits in their efforts to 
grapple with the often-conflicting requirements of the Voting Rights Act, but we 
believe that evaluating whether a person is, ‘as a realistic matter,’ minority-preferred - 
- based on subjective indicators such as “anecdotal testimonial evidence’ — is a 
dubious judicial task, and one that can degenerate into racial stereotyping of a high 
order. Questions such as whether a candidate, in a campaign, ‘addressed 
predominately minority crowds and interests’ suggest the existence of a racial 
political orthodoxy that courts should not legitimate, much less profess or 
promote.”). 

139. See, e.g., Second Circuit; Niagara Falls Ijrig. (NY), discussion at 65 F.3d 1002, 
1018-19 (2iCir. 1995) (defining the minority-preferred candidate as the candidate 
that receives more than fifty percent of minority votes in the at-large, general 
election, while providing that courts need not consider such a candidate minority- 
preferred if either (1) another candidate received mote than fifty percent of the 
minority vote in the primary and failed to reach the general election; or (2) another 
candidate received significandy higher support); Sixth Circuit: Cincinnati Litig. (OH), 
discussion at 40 F.3d 807, 810 n.l (6th Cir. 1994) (The Sixth Circuit has simply 
adopted this approach stating “courts generally have understood blacks’ preferred 
candidates simply to be those candidates who receive the greatest support from black 
voters.”); Ninth Circuit; City of Santa Maria Litig. (CA), discussion at 160 F.3d 543, 
552 (9th Cir. 1998) ( adopting a rule that any candidate who received the largest 
plurality of minority votes was the minority-preferred candidate); Watsonville Litig. 
(CA), chscussion at 863 F.2d 1407, 1416 (9th Cir. 1988) (“The court should have 
looked only to actual voting patterns rather than speculating as to the reasons why many 
Hispanics were apatheuc. In fact, there is nothing in the record to support the 
district court’s apparent conclusion that lack of enthusiasm for Hispanic candidates 
was responsible for the low rates of voter registration among Hispanics.”). 

140. Earlier cases in the Fourth Circuit allowed more room for subjective 
inquiries. Norfolk Litig. (VA), discussion at 816 F.2d 932, 937 (4th Cir. 1987) 
(“In elections in multimember systems, where successful candidates receive support 
from more than 50% of minority voters, but an unsuccessful candidate has received 
more minority votes, a court must “reviewQ” the situation “individually” to 
determine whether successful candidates “can be fairly considered as representatives 
of the minority community. The presumption must be that they cannot, if some 
other candidate has received significandy more minority votes.”); City of Norfolk 
Litig. (V A), 883 F.2d 1232, 1238 (4th Cir. 1989) (adding that in such a situation, “in 
addition to the bare statistics, it is appropriate to consider testimony revealing how 
political observers and the candidates themselves viewed the city’s claim that Howell 
and Staylor were the minority’s preferred candidates and representatives of choice.”) 
More recendy, however, the Fourth Circuit has moved closer to the Second Circuit’s 
approach. See Alamance County Ling. (NQ, discussion at 99 F.3d 600, 615 (4“’ Cir. 
1996) (“Where the first choice of black voters was successful, there is simply no 
reason to presume that the minority community has been unsuccessful in elecdng 
representatives of its choice. . . . we now hold that, in multi-seat elections in which 
voters are permitted to cast as many votes as there are seats, at the very least any 
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candidate who receives a majority of the minority vote and who finishes behind a 
successful candidate who was the first choice among the minority voters is 
automatically to be deemed a black-preferred candidate, just like the successful first 
choice. . .Candidates who receive less than 50% of the minority vote, but who would 
have been elected had the election been held only among black voters, are presumed 
also to be minority-preferred candidates, although an individualized assessment 
should be made in order to confirm that such a candidate may appropriately be so 
considered.”); see also Charleston County Litig., discussion at 316 F. Supp. 2d 268, 

278 (D.S.C. 2003) (following Alamance County), and discussion at 318 F. Supp. 302, 
310 (D.S.C. 2002) (focusing on the weight of the statistical data, rather than on 
defendants’ “anecdotal, deposition testimony of candidates who testify to being 
minority-preferred candidates”). 

141. While courts in the Fifth and First Circuits do not expressly adhere to the 

Jenkitts approach, they consider some similar factors (voting patterns, testimony from 
the community, and evidence of active minority support for a particular candidate). 
These courts do not state a presumption in favor of the minority being the preferred 
candidate, but they weigh elections with minority candidates more heavily. See First 
Circuit: Black Political Task Force Litig., 300 F. Supp. 2d 291 (D. Mass. 2004) 

(relying on regression analyses of minority voting patterns to identify the minority- 
preferred candidate); City of Holyoke Litig., (MA), discussion at 72 F.3d 973, 988 
(1" Cir. 1995) (considering only elections in which Hispanic candidates ran for 
office); Fifth Circuit: LL'LAC v. Roscoe I.S.D. Litig. (TX), discussion at 123 F.3d 
843, 848 (5th Cir. 1997) (relying on testimony from minority residents); LULAC v. 
Roscoe Independent School District litig., discussion at Civ. A. No. 1:94-CV-104-C, 
1996 WL 453584, at *2 (N.D. Tex. May 14, 1996) (listing election results and political 
aedvism in favor of a pardcular candidate as potential indicators that the candidate 
was preferred by the minority community); City of Dallas Litig., discussion at 734 F. 
Supp. 1317, 1393, 1395 (N.D. Tex. 1990) (suggesdng that voting patterns and 
witness testimony can help identify the minority-preferred candidate); Cf. LUIJVC- 
North East I.S.D. Litig., discussion at 903 F. Supp. 1071, 1092 (W'.D. Tex. 1995) 
(explaining decision to discount results of Anglo v. Anglo races on the grounds that 
“such elections fail to provide minority voters with the choice of a minority 
candidate”). 

The Seventh Circuit typically does not engage in any such inquiry' analysis to identify 
the minority-preferred candidate. Rather Seventh Circuit courts typically assume that 
the minority candidate is the minority-preferred candidate. See, e.g., Campuzano 
Litig., discussion at , 200 F. Supp 2d 905, 914 (N.D. 111. 2002) (finding that districts 
with between 50 and 60 percent minority voting age population are likely to perform 
for minorities in part because “evidence that African-American candidates enjoy 
greater support than white candidates within a district would suggest that the district 
provides African-Americans with effective opportunities to elect the candidate of 
their choice”); City of Chicago Litig. (IL), discussion at 141 F.3d 699, 702 (7th Cir. 
1998) (dismissing arguments that white candidates in some areas with substantial 
minority' populations are responsive to minority interests and explaining that “p]t 
may be highly regrettable that a candidate’s race should matter to the electorate; but 
it does; and the cases interpreting the Voting Rights Act do not allow the courts to 
ignore that preference”); Bradley v. Work Litig. (IN), discussion at 1 54 F.3d 704, 
710-11 (7th Cir. 1998) (finding that it is not clear that the third Gingles factor has 
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been met because two black candidates won retention elections, without any 
discussion of whether those candidates were minority-preferred). Those cases that 
do consider the question, however, have relied on objective indicators of voting, 
even where there are other indicators of lack of access. See, e.g., Williams v. State Bd. 
of Elections Litig. (IL), discussion at 718 F. Supp. 1324, 1325-26 (7th Cir. 1989) 
(finding that white candidates that earned a majority of the minority vote were 
minority-preferred candidates in spite of evidence of discrimination in the candidate 
slating process); see also. City of Chicago Heights I-itig., discussion at 824 F. Supp. 

786, 791 (N.D. 111. 1993) (finding, in multi-member districts, candidates who receive 
the majority’ of the vote are not minority-preferred where “other candidates, 
preferred by a significantly higher percentage of the minority community,. . .were 
defeated in the same election”). 

No D.C. Circuit case has had the opportunity to consider this issue. 

142. BlytheviUe School District Litig. (AR), 71 F.3d 1382 (8th Cir. 1995). 

143. Clay County Board of Education (MO), discussion at 90 F.3d 1357, 1362 
(8th Gr. 1996); see also City of Minneapolis Litig., discussion at No. 02- 
11390RT/FLN), 2004 U.S. Dist. Lexis 19708, at »28-32 p, Minn. Sept. 30, 2004) 
(noting the plaintiffs “did not otherwise explicitly identify candidates of choice or a 
methodology for making such a determination,” and therefore because plaintiffs 
failed to prove who the minority-preferred candidate was on an election-by-election 
basis, the court relied on the defendant’s statistical analysis which showed significant 
white cross-over votes.) 

144. Hamrick Litig. (GA), 296 F.3d 1065 (1 1th Cir. 2002) (treating minority- 
preferred candidate as candidate who receives majority of minority votes); Davis v. 
Chiles Litig. (FL), discussion at 139 F.3d 1414, 1417-18 (11th Cir. 1998) (considering 
white on white elections where blacks and whites supported different candidates 
rather than looking to subjective indications of minority support); City of Rome 
litig. (GA), discussion at 127 F.3d 1355, 1377, 1379 n.9 (11th Cir. 1997) (holding 
that white candidates can be considered minority-preferred based on anecdotal 
evidence, nirnout, polling data, and campaign appeals, but then assuming, in the 
absence of other information, that any white candidate receiving nearly as much of 
the vote as a black candidate is minority-preferred). 

145. Fourth Circuit: Alamance County litig. (SC), discussion at 99 F.3d 600, 614 
(4*’' Cir. 1996). (presuming minorities to be minority-preferred candidates, looking 
only at election returns and requiring an “individualized assessment” of all candidates 
who “receive less than 50% of the minority vote, but who would have been elected 
had the election been held only among black voters.”); Eleventh Circuit; City of 
Rome Dtig. (GA), discussion at 127 F.3d 1355, 1379 n.9 (11th Cir. 1997) (requiring 
typically a subjective assessment of the candidate’s support in the minority 
community, and holding the circuit will treat a white candidate as black preferred if 
that candidate receives “nearly as much support from the black community as does a 
black preferred black candidate in that election.” In the absence of other 
information, support can be measured by the percentage of minority vote received.). 

146. See First Circuit: City of Holyoke Litig. (MA), discussion at 72 F.3d 973, 988 
n. 8 (T' Cir. 1995) (“pEJlections in which minority candidates run are often especially 
probative on the issue of racial bloc voting.”); Second Circuit: The Second Circuit 
does not explicitly place more weight on elections with minority candidates. See 
Niagara Falls Utig. (NY), discussion at 65 F.3d 1002, 1018-19 (2d. Cir. 1995) 
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(holding that a white candidate may be minority-preferred and adopting a race-blind 
bright line rule for the Second Circuit); Butts v. NYC Litig., discussion at 614 F. 

Supp. 1527, 1546-47 (S.D.N.Y. 1985). rev’d on other grounds, 779 F,2d 141 (2d Cir. 

1 985) (considering only black-white elections); Third Circuit: Red Clay School 
District Litig. (DE), discussion at 4 F.3d 1103, 1128 (3rd Cir. 1993) (nodng that 
elections involving only white candidates are “much less probative of racially 
polarized voting” such that plaintiffs need not present evidence on these elections “if 
the) do not believe those elections are probative.”); Fourth Circuit: In general, the 
Fourth Circuit does not place more weight on racially contested elections. See, e.g., 
<\lamance County litig. (NC), discussion at 99 F.3d 600, 608, 610 (4th Cir. 1996) 
(holding that because the minority-preferred candidate may sometimes be a white 
candidate, district courts in determining whether such candidates are “usually” 
defeated “must consider, at a minimum, a representative cross-section of elections, 
and not merely those in which a minority candidate appeared on the ballot, at least 
where elections in which minorities were on the ballot do not constitute a substantial 
majority of the total number of elections;” not deciding if or to what extent white- 
white elections were entitled to less weight: “[i]t seems to us, however, that if white- 
white elections are entitled to less weight, then they arc so only on the question of 
whether racial polarization exists, not on the question of whether, because of that 
polarization, minority-preferred candidates are usually defeated.”); Fifth Circuit: 
Gretna Litig. (LA), discussion at 834 F.2d 496, 503-04 (.5"'’ Cir. 1987) (j'Cingles is 
properly interpreted to hold that the race of the candidate is in general of less 
significance than the race of the voter~but only within the context of an election that 
offers voters the choice of supporting a viable minorit)' candidate. . .[t]he various 
Gingks concurring and dissenting opinions do not consider evidence of elections in 
which only whites were candidates. Hence, neither do we.”). Although cases 
immediately following Gretna only considered elections in which a viable minority 
candidate ran, see eg., Baytown Litig. (TX), discussion at 840 F.2d 1240, 1245 (5th 
Cir. 1988), later Fifth Circuit cases have considered white-white elections, though still 
viewing them as less probative. See, e.g. Magnolia Bar Association Litig. (MS), 
discussion at 994 F.2d. 1143, 1149 (S'’ Cir. 1993) (stating that white-white elections 
will be considered if evidence is presented, but that black-white elections are more 
probative); Sixth Circuit: Cincinnati Litig. (OH), discussion at 40 F.3d 807, 813 (6th 
Cir. 1994) (holding the race of the candidate can matter); City of Jackson Litig., 
discussion at 683 F. Supp. 1515, 1531 (W.D. Tenn. 1988) (giving more weight to 
elections involving black and white candidates); if. Cousin litig. (TN), discussion at 
145 F.3d 818, 825 (6th Cir. 1998) (criticizing plaintiffs’ expert analysis because it 
excluded white on white elections); Seventh Circuit: City of Indianapolis Litig. (IN), 
976 F.2d 357 Q''' Cir. 1992) (finding no racial bloc voting where black Republicans 
are elected because it will not “disregard the race of the victors” but acknowledging 
that the minority community may prefer another candidate); Eighth Circuit: 
Texarkana litig., 861 F. Supp. 756 (W.D. Ark. 1992) (finding racially polarized 
voting without examining elections involving only white candidates because neither 
side presented this evidence); Jeffers Litig., discussion at 730 F. Supp. 196, 209 (E.D. 
Ark. 1989) (“Where two white candidates are running, for example, black voters can 
hold the balance of power. We do not wish to minimize this aspect of political 
reality, but we do not believe it has sufficient weight to negate the dear proof of 
polarization. . .'White voters, in short, can elect white candidates against black 
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opposition, but black voters cannot elect black candidates against white opposition, 
with insignificant exceptions.”); Smith-Crittenden County Lidg.,687 F. Supp. 1310 
(E.D. Ark. 1 988) (considering that minority candidates lose even if white minority- 
preferred candidates win evidence of racially polarized voting; Ninth Circuit: Old 
Person litig. (MT), discussion at 230 F.3d 1113, 1 127 (9th Cir. 2000) (“contests 
between white and Indian candidates ... are most probadve of white bloc voting.”); 
Santa Maria Litig., discussion at 160 F.3d 543, 553 (9th Cir. 1998) (“minority vs. non- 
minority election is more probative of racially polarized voting than a non-minority 
vs. non-minority election”); Tenth Circuit: Sanchez -Colorado Litig. (CO), discussion 
at 97 F.3d 1303, 1307-08 (10th Cir. 1996) (adopting Jenkins methodology); Bond 
Litig. (CO), discussion at 875 F.2d 1488, 1495 (10th Cir. 1989) (holding the minority- 
preferred candidate does not have to be a minority and elections with only white 
candidates should be given “such weight as the circumstances warrant”); Eleventh 
Circuit: Southern Christian Leadership Conference Litig. (AL), discussion at 56 F.3d 
1281, 1293 (11th Cir. 1995) (upholding district court decision to consider elections 
generally, but give greater weight to white on black elections, as a “searching and 
meaningful evaluation of all the relevant evidence”); see also Hamrick Litig. 

(GA), discussion at 296 F.3d 1065, 1076, 1078 (11th Cir. 2002) (finding that district 
courts may, but are not required to, give additional weight to elections involving 
minority candidates and upholding the decision of a district court assigning equal 
weight to elections involving minority candidates where all such elections involved 
two minority candidates running against each other). 

147. See, e.g., Black Political Task Force Litig., discussion at 300 F. Supp. 2d 291, 
304 (D. Mass. 2004) (“[TJhe choice presented to minority voters in an election 
contested only by two white candidates is somewhat akin to offering ice cream to the 
public in any flavor, as long as it is pistachio.”); City of Chicago Litig. (IL), discussion 
at 141 F.3d 699, 703 (7th Cir. 1998) (recognizing that white aldermen may be 
responsive to blacks, but asserting that “blacks would prefer to elect black 
aldermen”); Metro Dade County Litig., discussion at 805 F. Supp. 967, 984 (S.D. Fla. 
1992) (finding that “when elections do not include minority candidates, some Non- 
Black candidates will receive more of the black vote than other candidates, but this 
does not automatically make that candidate the minority-preferred candidate” and 
analogizing this “strained choice” to “Henry Ford’s statement that ‘any customer can 
have a car painted any color he wants so long as it is Black.’”); City of Dallas Litig., 
discussion at 734 F. Supp. 1317, 1388 (N.D. Tex. 1990) (“(W]hen there are only 
white candidates to chose from, it is virtuaUy unavoidable that certain white 
candidates would be supported by a large percentage of... black voters” (internal 
citations omitted)); rf. Old Person Litig. (MT), discussion at 230 F.3d 1 1 13, 1 126 (9th 
Cir. 2000) (in a claim brought by Native Americans, excluding evidence of white on 
white elections where the minority-preferred candidate was the same as the white 
preferred candidate because those elections did not “touchO on issues of heightened 
concern to the [minority] community”). 

148. See LULAC-North East l.S.D. Litig., discussion at 903 F. Supp. 1071, 1092 
(W.D. Tex. 1995) (noting that races that include a minority candidate “provide the 
most direct test of the hypothesis that race is a factor in the election system under 
scrutiny”); City of Columbia Dtig., discussion at 850 F. Supp, 404, 416 (D.S.C. 1993) 
(“If the whites who finished first among blacks are, however, considered the blacks’ 
candidates of choice, then blacks’ candidates of choice have not usually been 
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defeated. Indeed, their choices in at-large contests have been elected three out of 
three times for mayor and four of eight times for the at-large scats. Thus, whether 
black,s’ candidates of choice have usually been defeated depends upon whether the 
white candidates count as ‘candidates of choice.’”); Jeffers Litig., 730 F. Supp. 196 
(E.D. Ark. 1989) (considering that in all white elections the African-American vote 
holds the balance of power, but finding polarization because minority candidates 
regularly lose); Smith-Crittenden County litig., 687 F. Supp. 1310 (E.D. Ark. 1988) 
(finding racially polarized voting because while the minority'-preferred candidate 
sometimes wins in all white elections, s/he never wins when the candidate is a 
minority). 

149. See Smith-Crittendon County litig., discussion at 687 F. Supp. 1310, 1316 

(E.D. Ark,1988) (no black candidate had ever been elected, in spite of nine recent 
candidacies supported by an average of 89% of the black vote, but majorities of 
whites and blacks had voted for the same candidate in 54 out of 65 of the county- 
wide elections in the preceding 12 years); City of LaGrange Litig., 969 F. Supp. 

749 (N.D. Ga. 1997) (only one black has won a contested election when not running 
as an incumbent, but the candidate receiving the majority of the minority vote was 
elected in 6 of the last 10 elections.); Southern Christian Leadership Conference 
Litig. (AL), 56 F.3d 1281 (11th Cir. 1995) (The majority of blacks vote for the 
winning candidate in over 75% of elections, but black candidates rarely win); City of 
Starke Litig., discussion at 712 F. Supp. 1523 1530 (M.D. Fla. 1989) (finding racial 
bloc voting in black on white elections even though the candidate receiving the 
majority of the black vote won 78% of the time); City of Columbia Litig., discussion 
at 850 F. Supp. 404, 416 (D.S.C. 1993) (If the whites who finished first among blacks 
are, however, considered the blacks’ candidates of choice, then blacks’ candidates of 
choice have not usually been defeated. Indeed, their choices in at-large contests have 
been elected three out of three times for mayor and four of eight times for the at- 
large seats. Thus, whether blacks’ candidates of choice have usually been defeated 
depends upon whether the white candidates count as ‘candidates of choice.’ “); 
Nipper litig., discussion at 795 F. Supp. 1525, 1534, 1548 (M.D. Fla. 1992) (All six 
black candidates have lost, but blacks vote for the winner 68% of the time.); Jeffers 
Litig., 730 F. Supp. 196 (E.D. Ark. 1989) (considering that in all white elections the 
African-American vote holds the balance of power, but finding polarization because 
minority candidates regularly lose); Smith-Crittenden County Litig., 687 F. Supp. 

1310 (E.D. Ark. 1988) (finding racially polarized voting because while the minority- 
preferred candidate sometimes wins in all white elections, s/he never wins when the 
candidate is a minority). 

150. See, e.g.. Perry Utig, discussion at 298 F. Supp. 2d 451, 478 (E.D. Tex. 2004) 
(highlighting evidence gleaned from primary elections where minority' voters 
“allegiance is free of party affiliation”); Black Political Task Force Litig., discussion at 
300 F. Supp. 2d 291, 305-06 (D. Mass. 2004) (noting that general elections in Boston 
are not helpful to the racially polarized voting analysis because the vast majority of 
voters vote Democratic); Anthony Utig., 35 F. Supp. 2d 989 (E.D. Mich. 1999); 
Cousin Litig. (TN), 145 F.3d 818 (6th Cir. 1998); LULAC v. Clements litig. (TX), 
discussion at 999 F.2d 831, 884 (5th Cir. 1993) (relying on evidence from the 
Democratic primary, “where party affiliation plays no part,” to refute plaintiffs claim 
that racially motivated voting accounted for black Democrats’ failure to achieve the 
electoral success of their white counterparts); Chattanooga Litig., 722 F. Supp. 380 
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(E.D. Tenn. 1989); City of Starke litig., discussion at 712 F. Supp. 1523, 1534 (M.D. 
Fla. 1989) (discrediting testimony from defendant’s expert because he failed to 
consider a number of primary elections in a “heavily Democratic community” where 
“it would be expected that in general elections both white and black voters would 
register as Democrats and would generally vote for the same Democratic 
candidate”); County of Big Horn (Windy Boy) Litig., discussion at 647 F. Supp. 1002 
(D. Mont. 1986). 

151. See, e.g., City of Starke Dtig., 712 F. Supp. 1523 (M.D. Fla. 1989);Black 
Political Task Force Litig., 300 F. Supp. 2d 291, 305-06 (D. Mass. 2004). 

152. See Niagara Falls Litig. (NY), discussion at 65 F.3d 1002, 1019 (2d Cir. 1995) 
(“When a candidate receives support from 50% or more of minority voters in the 
general election, a court need not treat the candidate as minority-preferred when 
another candidate receiving greater support in the primary failed to reach the general 
election.”); see abo Nash Litig., 797 F. Supp. 1488 (W.D. Mo. 1992). re« Alamance 
County Litig. (NC), discussion at 99 F.3d 600, 616 (4th Cir. 1996) ((The stamte thus 
requires that minorities have an equal opportunity to participate not only in primary 
elections but also in general elections. From this, we believe it follows that the results 
in these two phases of the single election cycle must be separately considered and 
analyzed, and, in recognition of this statutory requirement, that Cingks' third 
precondition can be satisfied by proof that, in either the primary or the general 
election, the minority-preferred candidate is usually defeated by white bloc toting. 
Not to separately consider primary and general elections risks masking regular defeat 
in one of these phases with repeated successes in the other, and thereby 
misperceiving a process that is palpably in violation of the Voting Rights Act, as not 
violative of the Act at aU.”). 

153. See, e.g.. Black Political Task Force Litig., discussion at 300 F. Supp. 2d 291, 
305-06 (D. Mass. 2004) (discounting evidence of white support for a minority 
candidate in the general election because the candidate represented the dominant 
political party in the area); Garza v. Los Angeles Litig. (CA), 918 F.2d 763 (9''’ Cir. 
1990) (excluding Republican Primary results because all Hispanic candidates who had 
won in the district did so running as Democrats). This approach attempts to address 
the same concerns that the courts address in limiting consideration of white on white 
elections in single party districts, see supra note 149 (discussing the impact of giving 
equal weight to white on white elections). 

154. Black Political Task Force Ling., 300 F. Supp. 2d 291, 3006 (D. Mass. 2004). 

155. See, e.g., Rodriguez litig., discussion at .308 F. Supp. 2d 346, 389, (S.D.N.Y. 
2004) (primaries more probative in determining black/Latino cohesiveness since 
members of both groups generally vote for Democrats); Perry Litig., discussion at 
298 F. Supp. 2d 451, 478 (E.D. Tex. 2004) (“Here, there is no serious dispute but 
that Blacks and Hispanics do not vote cohesively in primary elections, where their 
allegiance is free of party affiliation.”); Pomona litig. (CA), discussion at 883 F.2d 
1418, 1426 (9th Cir. 1989) (considering the Hispanic and black minorities voted 
differently in the primaries and finding no political cohesion), hut see France Litig., 
discussion at 71 F. Supp. 2d 317, 327 (S.D.N.Y. 1999) (finding political cohesion 
among black and Latino voters despite testimony from plaintiffs’ expert witness that 
black and Latino voters were “more likely than not to support different candidates in 
primary elections”). 
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156. See Rodriguez Litig., discussion at 308 F. Supp. 2d 379, 421 (S.D.N.Y. 2004); 
County of Big Horn (Windy Boy) Litig., 647 F. Supp. 1002 (p. Mont. 1986) (refusing 
to consider defendant’s argument that it was party, not race because defendant did 
not evaluate the primary elections where party wouldn’t be an issue); see also Pern' 
litig., discussion at 298 F. Supp. 2d 451, 478 (E.D. Tex. 2004); Page Litig., 
discussion at 144 F. Supp. 2d 346 p.N.J. 2001) (considering only Democratic 
primaries in determining racial bloc vorin^. 

1 57. City of Santa Maria Litig. (CA), discussion at 160 F.3d 543, 552 (9''’ Cir. 1 998) 
(“[w]hether minority voters mobilized to support a white candidate, a factor 
considered relevant by the Third Circuit, Jenkins, 4 F.3d at 1 129, only indicates how 
those minorities willing to become politically active feel about a candidate; not all 
minorities may have the time or inclinadon to take such steps, even though they 
support that candidate. A bright-line rule, on the other hand, is based on the premise 
‘that the ballot box provides the best and most objective proxy for determining who 
constitutes a representative of choice.’ Niagara Fails, 65 F.3d at 1019.”); Nash litig., 
discussion at 797 F, Supp. 1488, 1503 n.29 (W.D. Mo. 1992) (considering primary 
elections but noting ‘‘[tjhere was some testimony to the effect that black voters, 
given a choice, would vote only for black candidates, and that a white candidate 
receiving a majority' of the black vote was probably not a ‘true’ preference. There was 
also testimony indicating that if a white person received a majority of the black vote, 
any black candidates probably were not viable canchdates. We refuse to impart these 
individual wimesses’ views to black citizens as a whole. Absent some indication that 
a particular white candidate was truly not preferred despite receiving over 65% of the 
black vote, or that a particular black candidate was not viable, we will not assume 
that the voters in a particular political contest would have voted for someone other 
than the person they voted for, nor will we assume that a white candidate receiving 
over 65% of the black vote was not preferred by the minority voters.”). 

158. City of Rome Litig. (GA), 127 F.3d 1355, 1378-79 (11th Cir. 1997) (following 
De Grandj reasoning that the Voting Rights Act does not exempt minority candidates 
from the requirement to “pull, haul, and trade” because if black preferred candidates 
must represent the needs of the black community “without regard for the white 
community, the white community is quite naturally going to vote against the black 
preferred candidates almost every time.”); Alamance County Litig. (NC), discussion 
at 99 F.3d 600, 615, (4'’’ Cir. 1996) (rejecting the proposition that the success of a 
minority-preferred candidate in a general election is entided to less weight when a 
candidate with significandy more minority support was defeated in the primart', the 
court stated: “Such a view is grounded in the belief that minority voters essentially 
take their marbles and go home whenever the candidate whom they prefer most in 
the primary does not prevail, a belief about minority voters that we do not share. 
And such a view ignores altogether the possibility that primary election winners will 
become the minority’s preferred candidate during the general election campaign, or 
that where, as here, the overwhelming majority of blacks vote in the Democratic 
primary, that a Republican could in fact become the black-preferred candidate in the 
general election by addressing himself to issues of interest to the minority' 
community' in a way that appeals to them as participants in the political process.”). 

159. 478 U.S. 30,64(1986). 

160. Id. at 100 (“Evidence that a candidate preferred by the minority group . . . 
was rejected by white voters for reasons other than those which made the candidate 
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the preferred choice of the minority group would seem clearly relevant in answering 
the question whether bloc voting by white voters will consistently defeat minority 
candidates.”). 

161. See, e.g., First Circuit: City of Holyoke Litig. (MA), discussion at 72 F.3d 973, 
983 (1 St Cir. 1 995) (stating that satisfying the Gingks factors gives rise to inference of 
racial animus; if defendants present evidence that facts other than race caused the 
polarization, the court must still “determine whether, based on the totality of the 
circumstances (including the original inference and the factual predicate that 
undergirds it), the plaintiffs have proven that the minority group was denied 
meaningful access to the political system on account of ctictjy,.ef. City of Holyoke 
Litig., discussion at 960 F. Supp. 515, 521-25 (D. Mass. 1997) (Upon remand, the 
district court pursued its causation inquiry under the third prong of Gi/igles rather 
than under the totality of the circumstances analysis.); Second Circuit: Town of 
Hempstead Litig. (NY), discussion at 180 F.3d 476, 493 {2d. Cir. 1999) (We think 
the best reading of the several opinions in Gingks. . .is one that treats causation as 
irrelevant in the inquiry into the three G/nj/ur preconditions... but relevant in the 
totality of circumstances inquiry”); see also Rodriguez Litig., discussion at 308 F. Supp. 
2d 346, 393 (S.D.N.Y. 2004) (acknowledging that Town of Hempstead controls but 
warning that, in the context of such a rule, relaxing the first Gingks precondition may 
cause the third precondition to be “effectively eviscerated”); Fourth Circuit: 
Charleston County Litig. (SC), discussion at 365 F.3d 341, 348-49 (4th Cir. 2004) 
(“Legally significant” white bloc voting thus refers to the frequency with which, and 
not the reason why, whites vote cohesively for candidates who are not backed by 
minority voters,” but “the reason for polarized voting is a critical factor in the totality 
analysis”); Alamance County Litig. (NC), discussion at 99 F.3d 600, 604 (4th Cir. 

1 996) (“ [Tjhe best reading of the several opinions in Gingks. . .is one that treats 
causation as irrelevant in the inquiry into the three Gingks preconditions. . .but 
relevant in the totality of the circumstances inquiry.”); Fifth Circuit: Perry Litig., 
discussion at 298 F. Supp. 2d 451, 478 (E.D. Tex. 2004) (requiring demonstration of 
causation in minority political cohesiveness inquiry); Attala County Litig. (MS), 
discussion at 92 F.3d 283, 290 (5* Cir. ]996)(considering causation as part of Gingks, 
but holding that the district coun erred in placing the burden of disproving that 
factors other than race caused the polarization); LULAC v. Clements Litig. (TX), 999 
F.2d 831 (5th Cir. 199,3) (requiring consideration of causation under the third Gingks 
precondition); Sixth Circuit: The Sixth Circuit has never squarely addressed 
causation on the circuit level, but has affirmed a district court case that found a lack 
of racial bloc voting in part on causation grounds without addressing the causation 
argument. See Mallory-Hamilton County Litig., 38 F. Supp. 2d 525 (S.D. Ohio 1997) 
(“In this case, numerous factors, other than race, explain losses at the polls by 
particular minority candidates. . . Two factors in particular, “partisanship” and 
“incumbency,” accurately explain electoral outcomes in numerous judicial elections 
involving African-American candidates.”) afd-at 173 F.3d 377 (6th Cir. 1999); see also 
Cincinnati Litig. (OH), discussion at 40 F.3d 807, 813 n2. (6th Cir. 1994) (“Given 
[the lack of white bloc voting in this case], we need not consider whether a showing 
that the minority-preferred candidates” lack of success is “somehow tied to race,” 
League of United Latin Am. Citizens v. Clements, 999 F.2d 831, 850 (5th Cir. 1993) 
(en banc), cert, denied, 127 L. Ed. 2d 74, 114 S, Ct. 878 (1994), is a prerequisite to a 
finding of “legally significant white bloc voting.” Gingles, 478 U.S. at 56 (emphasis 
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suppiied). See generally Clements, 999 F.2d at 850-63 (concluding that such a 
showing is necessary).”); Seventh Circuit: Milwaukee NAACP Litig. (WI), discussion 
at 116 F.3d 1194, 1199 (7th Cir. 1997) (holding that “a district judge... should not 
assign to plaintiffs the burden of showing the candidates preferred by black 
voters lost; it is enough to show that they lost, if white voters disapproved these 
candidates en masse” but that it was proper for the district court to consider non- 
racial explanations for election outcomes though “it would be best for district judges 
to postpone dtis kind of inquiry to their consideration of the totality of the 
circumstances”); City of Indianapolis Litig. (IL), discussion at 976 F.2d 357, 361 (7th 
Cir. 1992) (stating that the victory of black Republicans in “Marion County illustrates 
Justice 'White’s observation, 478 U.S. at 83, that losses by the candidates black voters 
prefer may have more to do with politics than with race.”) ; Eighth Circuit: While the 
Eighth Circuit has never held that causation should be a part of the analysis and even 
defined racially polarized voting in terms of correlation, see, e.g.. Little Rock Litig. 

(AR), discussion at 56 F.3d 904, 910 (8th Cir. 1995) (rejecting Section 2 claim based 
on totality review while noting that “racially polarized voting is without doubt 
present to a degree,” that the presence of “a high correlation between the number of 
voters in a precinct and the number of votes cast for African-American candidates” 
while citing “some decisive cross-over voting of whites for African-American 
candidates”), district courts have considered causation. See, e.g Bone Shirt Litig., 
discussion at 336 F. Supp. 2d 976, 1008 (D.S.D. 2004)(“While causation may be 
relevant to the totality-of-circumstances review, it is not relevant in the inquiry into 
the three Gingks factors”); Democratic Party of Arkansas Litig., discussion at 686 F. 
Supp. 1365) (considering whether low voter turnout is why the candidates lost); 
Smith-Crittenden County, 687 F. Supp. 1310 (E.D. Ark. 1988) (calling the materiality 
of evidence regarding other reasons voters may have voted as they did, specifically 
incumbency, “questionable”); cf. Texarkana Litig., 861 F. Supp. 756 (W.D. Ark, 1992) 
(refusing to consider defendant’s causation argument because no evidence was 
presented on point); Tenth Circuit: Sanchez-Colorado Litig. (CO), discussion at 97 
F.3d 1303, 1307-08 (10th Cir. 1996) (“[A]t the threshold, we are simply looking for 
proof of the correlation between the race of the voter and the defeat of the 
minority’s preferred candidate. We do not, therefore, reject multivariate regression 
analysis but prefer to reserve its use, if at all, to the more global picture plaintiffs 
must establish.”); Bond Dtig. (CO), discussion at 875 F.2d 1488, 1493 (10th Cir. 

1 989) (“we agree with appellants that a court may not explain away evidence of racial 
bloc voting by finding that such voting is caused by underlying differences between 
the minority and white population. The reasons why minority voters may vote alike 
is unimportant in determining whether in fact the minority group votes as a bloc. 
Racially polarized voting, which indicates political cohesion, exists when there is a 
consistent relationship between the race of the voter and the way in which the voter 
votes or, in other words, where minority voters and white voters vote different!/’); 
see also Alamosa County Litig., discussion at 306 F. Supp. 2d 1016, 1039-40 (D. Colo. 
2004) (noting in the totality of the circumstances review of racial polarization that 
“No witness testified as to how he or she voted or why, not a single witness testified 
that he or she did not participate in the electoral process due to a perception of 
futility based upon ethnic discrimination. To the contrary and without exception, 
Hispanic witnesses demonstrated their extensive knowledge about and active 
participation in the political process in Alamosa County. In discussing election 
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outcomes, they assessed the effect of incumbency, candidate qualifications and 
election strategy,”); Eleventh Circuit: Southern Christian Leadership Litig. (AL), 
discussion at 56 F,3d 1281, 1293-94 (11th Cir. 1995) (finding ample evidence “that 
factors other than race, such as party politics and availability of qualified candidates, 
■were driving the election results and that racially polarized voting did not leave 
minorities with ‘less opportunity than other members of the electorate to participate 
in the political process and to elect representatives of their choice.’”). 'But cf. City of 
Rome Litig. (GA), 127 F.3d 1355 (11th Cir. 1997) (adopting verbatim district court’s 
finding that (1) plaintiffs need not “prove racism determines the voting choices of 
the white electorate in order to succeed in a voting right cases” and that (2) it was 
nevertheless “necessary to evaluate the level of racism in the electorate in the instant 
case” to gauge the relevance of appointment and incumbency was to minority 
electoral success). 

162. Third Circuit: Red Clay School District Litig. (DE), discussion at 4 F.3d 
1103, 1124 n.l9 (3rd Cir 1993) (finding no need to reach the “difficult question of 
what evidentiary weight, if any, should be given the election of minority candidates 
who are not the minority voters’ candidate of choice” while noting division on this 
issue in LULAC v. Clement); D.C. Circuit: In the two published cases from the 
District of Columbia, the plaintiffs failed to allege racial bloc voting, and thus the 
court did not confront this issue. Klingman Park Litig., discussion at 348 F.3d 1033, 
1042 p.C. Cir. 2003); Howard Utig., Civ.A. No. 93-900 SSH, 1994 WL 118211 
(D.D.C. Mat, 31, 1994). 

163. See Blaine County Litig. (MT), discussion at 363 F.3d 897, 912 (9th Cir. 2004) 
(rejecting the argument that plaintiffs must show racial bias among the white bloc 
suggesting such a requirement “would be divisive and would place an impossible 
burden on the plaintiffs”); see also City of Santa Maria Litig. (CA), discussion at 160 
F.3d 543, 558 (9th Cir. 1998) (rejecting that plaintiffs must prove an intent to moot 
pending litigation when excluding a minority candidate victory under the “special 
circumstances” doctrine because of the pending litigation). But see Brief in 
Opposition to Cert., filed by DOJ, in Blaine County, characterizing Ninth Circuit’s 
decision in Blaine as applying well-established rule that Section 2 does not require a 
showing of racial animus, and arguing that Blaine raises no conflict with either 
LULAC v. Clements or Nipper. 

164. See LULAC v. Clements Dtig. (TX), 999 F.2d 831, 850 (5th Cir. 1993) (en 
banc) (“Unless the tendency among minorities and whites to support different 
candidates, and the accompanying losses by minority groups at the polls, are 
somehow tied to race. . .plaintiffs’ attempt to establish legally significant white bloc 
voting, and thus their vote dilution claim under § 2, must fail.”). 

165. See, e.g., Nipper Litig. (FL), discussion at 39 F.3d 1494, 1525 (1 1th Cir. 1994); 
City of Holyoke Litig. (MA), discussion at 72 F.3d 973, 983 (1st Cir. 1995) (noting 
that Gingles preconditions “rise to an inference that racial bias is operating through 
the medium of the targeted electoral structure to impair minority political 
opportunities.”). 

166. City of Holyoke Litig. (MA), discussion at 72 F.3d 973, 983 (1st Cir. 1995). 
i'wfl/ro Nipper Ling. (FL), discussion at 39 F.3d 1494, 1514-15 (11th Cir. 1994) 

(noting that “the existence of [the Gingk^ factors, and a feasible remedy, generally 
will be sufficient to warrant relief). 
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167. Compare, for example, City of Holyoke Litig. (MA), discussion at 72 F.3d 
973, 983 (1st Cir. 1995) (examining causation in the totality of circumstances of 
review and stating that plaintiffs need not “affirmatively . . . disprove every other 
possible explanation for racially polarized voting”) with Attala County Litig., (MS) 
discussion at 92 F.3d 283, 290 (5th Qr. 1996) (considering causation as part of 
Gingks, but holding that the district court erred in placing the burden of disproving 
that factors other than race caused the polarization). 

168. See, e.g., Mallory-Ohio Litig., discussion at 38 F. Supp. 2d 525, 539, 575-76 
(S.D. Ohio 1 997) (“In this case, numerous factors, other than race, explain losses at 
the polls by particular minority candidates. As previously noted, Drs. Asher and 
Tuchfarber, and all of the witnesses who testified herein, identified a number of such 
factors. Two factors in particular, “partisanship” and “incumbency,” accurately 
explain electoral outcomes in numerous judicial elections involving African- 
American candidates.”); City of Holyoke Litig. (MA), discussion at 72 F.3d 973, 983 
(1st Cir. 1995) (“[0]nce the defendant proffers enough evidence to raise a legitimate 
question in regard to whether nontacial factors adequately explain racial voting 
patterns, the ultimate burden of persuading the factfinder that the voting patters 
were engendered by race rests with the plaintiffs.”), hut see Smith-Crittenden County 
Litig., discussion at 687 F. Supp. 1310, 1317 (E.D. Ark. 1988) (“The defendants hav'e 
offered evidence of other reasons, such as incumbency, for the choices made by 
voters in the district. The materiality of this evidence is questionable. See Thornburg, 
106 S. Ct. at 2773 (focus of case under Voting Rights Act is difference in choices 
made by voters, not reasons for this difference) (opinion of Brennan,}.). In any 
event, we assume for present purposes that this evidence may have some bearing on 
whether the particular election results on which we focus stem from the 
multimember structure of the district. We find this evidence insufficient to compel a 
different result in this case, given the sharp polarization in races involving black 
candidates for State Representative.”). 

169. See e.g. First Circuit: City of Holyoke Litig., 960 F. Supp. 515 (D. Mass. 

1997); Second Circuit: Town of Hempstead Litig. (NY), discussion at 180 F..3d 476, 
493 (2d Cir. 1999) (holding that causation was appropriately considered in the 
totality of the circumstances); Town of Babylon Litig., discussion at 814 F. Supp. 
843, 881-84 (E.D.N.Y. 1996) (considering causation as part of the third Cing/es 
precondition and finding that party not race explained the voting polarization). 
Plaintiffs in the Second Circuit have not clearly lost on causation since Town of 
Hempstead litigauon. Fourth Circuit: City of Columbia litig., discussion at 850 F. 
Supp. 404, 418, 420 (D.S.C. 1993) (not explicitly mentioning causation but 
concluding that plaintiffs’ evidence was “simply not sufficient to overcome the 
evidence that the blacks who lost owe their losses as much to blacks’ failure to vote 
more cohesively or to turn out at all as to failure to achieve white support”); Fifth 
Circuit: Perry' Litig., discussion at 298 F. Supp. 2d 451, 478 (F..D. Tex. 2004) 
(concluding that minority groups are not politically cohesive because they “do not 
vote cohesively in primary elections, where their allegiance is free of party 
affiliation.”); Rodriguez v. Bexar County, 385 F.3d 853 (5th Cir. 2004) (requiring 
more than mere correlation between minority electoral success and a minimum 
threshold of minority voter registration); City of Cleveland Litig., discussion at 297 
F. Supp. 2d 901, 907 (N.D. Miss. 2004) (plaintiffs relied on the defeat of three 
minority candidates, the court said they were defeated “not only due to any white 
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bloc voting that may have taken place, but also because they failed to receive 
sufficient support in the majority-minority wards;” concluded that the plaintiffs had 
failed to satisfy the third Gingks precondition); NAACP v. Fordice Litig. (MS), 
discussion at 252 F.3d 361, 370-71 (5th Cir. 2001) (plaintiffs established racial bloc 
voting and aU three Gmgjes factors but lost on minority electoral success, the case 
came down to whether die election of two African-American Supreme Court 
justices could be explained by special circumstances); Sixth Circuit: Mallory-Ohio 
litig., discussion at 38 F. Supp. 2d 525, 539 (S.D. Ohio 1997) (“The ‘clear partisan 
patterns’ reflected in Dr. King’s Report suggest that party affiliation is a, if not the, 
predominant factor in Ohio judicial elections.”); Seventh Circuit: Bandemer Litig., 
discussion at 603 F. Supp. 1479, 1489-90 (S.D. Ind. 1984) (finding that minorities in 
Indiana vote as a bloc for the Democrat candidate and that therefore “the voting 
efficacy of [minorities] was impinged upon because of their politics and not because 
of their race.”); Tenth Circuit: Alamosa County Litig., discussion at 306 F. Supp. 2d 
1016, 1039-40 (D. Colo. 2004) (“The anecdotal evidence does nothing to buttress 
the statistical conclusions as to polarization. No witness testified as to how he or she 
voted or why, not a single wimess testified that he or she did not participate in the 
electoral process due to a perception of futility based upon ethnic discrimination.”); 
Eleventh Circuit: Hamrick litig. (GA), discussion at 296 F.3d 1065, 1078 (11th Cir. 
2002); City of Rome Otig. (GA), discussion at 127 F.3d 1355, 1083 ^Ith Cir. 1997); 
Southern Christian Leadership Litig. (AL), discussion at 56 F.3d 1281, 1293-94 (11th 
Cir. 1995); Nipper Litig. (FL), 39 F.3d 1494 (11th Cir. 1994); Liberty County 
Commissioners Litig. (FL), discussion at 899 F.2d 1012 (11th Cir. 1990). 

170. Town of Hempstead Litig. (NY), discussion at 180 F.3d 476, 495-96 (2d. Cir. 

1 999) (rejecting defendants’ argument that minority-preferred candidates were 
defeated because of party not race; even if minorities were Republicans they would 
not have been able to elect their candidates of choice because of the unique slating 
process of the town’s Republican party, which effectively excluded minorities). 

171. See e.g., Fifth Circuit: City of Austin Litig. (TX), discussion in 871 F.2d 529, 
529 (5th Cir. 1989) (noting that, because plaintiffs could not create a district where 
Mexican-Americans enjoyed a voting age majority, they must demonstrate political 
cohesiveness with the Black population); Seventh Circuit; Forest County Litig. (WI), 
discussion at 336 F. 3d 570, 575-76 (7th Cir. 2003) (rejecting an “Indian/black 
district” that would pair a longstanding Indian community with a transient black 
community at the local Job Corps center, because the idea that their local interests 
coincided stmek the court as “ludicrous”); Ninth Circuit; Stockton Litig. (CA), 956 
F.2d 884 (9th Cir. 1992) (amended later at 1992 U.S. App. LEXIS 7738, but same 
finding on racial bloc voting); National City Litig., discussion at No. 88-301-R(M), 
1991 WL 421115 (S.D. Cal. May 16, 1991) (affirmed at 976 F.2d 1293 (9th Cir. 

1992)); Watsonville litig. (CA), 863 F.2d 1407 (9th Cir. 1988) (noting minority 
population statistics); Pomona Litig., discussion at 665 F. Supp. 853 (C.D. Cal. 1987) 
(affirmed at 883 F.2d 1418 (9th Cir. 1988)) (Neither Black nor Hispanic group was 
sufficiently large on its own to satisfy Ging/es I. The court concluded the two groups 
were not politically cohesive and, thus, failed to meet Gingks II.); Eleventh Circuit: 

De Grandy Litig., discussion at 815 F. Supp. 1550, 1572-73 (N.D. Fla. 1992); Metro 
Dade County litig. (FL), discussion at 908 F.2d 1540, 1545-46 (1 1th Cir. 1990) 
(affirmed in part, reversed in part at 985 F.2d 1471 (11th Cir. 1993). 
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172. See e.g.. Second Circuit: Rodriguez Lidg., discussion at 308 F. Supp. 2d 346, 
443 (S.D.N.Y. 2004); 

173. Fifth Circuit: City of Baytown Litig. (TX), discussion at 840 F.2d 1240, 1244- 
45 (5th Cir. 1988) (concluding that, where two minorities make up the minority' 
group, “the proper standard is the same as Gingks-. whether the minority group 
together votes in a cohesive manner for the minority candidate.”); Eleventh Circuit; 
Hardee County litig. (FL), discussion at 906 F.2d 524, 527 (11th Cir. 1990) (needed 
to survive the first Gingks factor). But see Kent County Litig. (MI), discussion at 76 
F.3d 1381, 1386 (6th Cir. 1996) (en banc) (“Nothing in the clear, unambiguous 
language of § 2 allows or even recognizes the application of the Voting Rights Act to 
coalitions as urged by plaintiffs.”). 

174. See, e.g.. Second Circuit; Albany County litig., discussion at No. 03-CV-502, 
2003 m 21524820, at *9 (N.D.N.Y. July 7, 2003) (considering defendants’ 
stipulation in a 1991 consent decree and joint political and social activities of the 
Latino and African-American communities); Third Circuit: Page Litig., discussion at 
144 F. Supp. 2d 346, 364-66 (D.N.j. 2001); Fifth Circuit; Brewer Utig. (TX), 
discussion at 876 F.2d 448, 453 (5th Cir. 1989) (citing Campos for the proposition 
that “the most persuasive evidence of inter-minority political cohesion for Section 2 
purposes is to be found in voting patternf’)', LLTJVC — ^Midland Litig., discussion at 
648 F, Supp. 596, 606 (W.D. Tex. 1986) (“Testimony presented showed that Blacks 
and Hispanics worked together and formed coalitions when their goals were 
compatible. Additionally, the bringing of this lawsuit provides evidence that Blacks 
and Hispanics have common interests that induce the formation of coalitions.”); 
Ninth Circuit: San Diego County Litig., 794 F. Supp. 990 (S.D. Cal, 1992) (looking at 
primary results) (affirmed without opinion at 5 F.3d 535 (9th Cir. 1993), unpublished 
opinion at No. 92-55661, 1993 WL 379838 (9th Cir. Sept. 27, 1993); Stockton Utig. 
(CA), 956 F.2d 884 (9th Cir. 1992) (considering expert and lay testimony regarding 
cohesion between the minority groups); Pomona Utig. (CA), 883 F.2d 1418 (9th Cir. 
1988) (looking at evidence of exit polls in the 1985 primary); Eleventh Circuit: 
Hardee County Litig. (FL), discussion at 906 F.2d 524, 527 (11th Cir. 1990) 
(considering voting patterns that whether blacks and Hispanics “worked together 
and formed political coalitions”). 

175. See City of Dallas Utig., discussion at 734 F. Supp. 1317, 1392 (N.D. Tex. 
1990) (weighing political cohesiveness within a single minority group, the court 
noted that “[t]he presence of more than one black candidate in a race may indicate a 
lack of cohesion, but it does not always do so”); City of Austin Utig., discussion at 
CIV, No. A~84-CA-189, 1987 WL 54389, *14 (W.D. Tex. Sept. 15, 1987) (affirmed 
at 871 F,2d 529 (5th Cir. Tex. 1989)) (citing polarized voting patterns in an election 
that featured a black and a Hispanic candidate as evidence that the two minority 
groups were not politically cohesive). 

176. See, e.g.. Second Circuit: Rodriguez Utig., discussion at 308 F. Supp. 2d 346, 
421 (S.D.N.Y. 2004) (where, as here, the two minority groups are generally 
affiliated/registered with the same party (Democratic) and vote for that party’s 
candidates at high rates, primary elections for that part/s candidate are by far the 
most probative evidence of cohesion); cf. France Utig., discussion at 71 F. Supp. 2d 
317, 327 (S.D.N.Y 1991) (finding political cohesion among Black and Latino voters 
despite testimony from plaintiffs’ expert witness that Black and Latino voters were 
more likely than not to support different candidates in the primary'); Ninth Circuit: 
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Pomona Litig., discussion at 665 F. Supp. 853 (C.D. Cal. 1987) (using exit poll data 
from the 1985 primary to determine Hispanic and Black voters were not cohesive). 

177. See Cano Litig., discussion at 211 F. Supp. 2d 1208, 1235-42 (C.D. Cal. 2002) 
(“Most probative evidence is that relating to the non-Latino voters’ willingness to 
support Latino candidates for office & white cross-over voting.”); Aldasoro v. 
Kennerson Dtig., discussion at 922 F. Supp. 339, 343-63 (S.D. Cal. 1995); Garza v. 
Los Angeles Lidg. (CA), discussion at 756 F. Supp. 1298 (C.D. Cal. 1990) (affirmed 
at 918 F.2d 763 (9th Cir. 1990)); Watsonville Dtig. (CA), discussion at 863 F.2d 1407, 
1417 (9th Cir. 1988) (“Although the court did not separately find that Anglo bloc 
voting occurs, it is clear that the non-Hispanic majority in Watsonville usually votes 
sufficiently as a bloc to defeat the minority votes plus any crossover votes.”); De 
Grandy Dtig., discussion at 815 F. Supp. 1550 (N.D. Fla. 1992) (approving a 
“majority” bloc made up of black and white voters against Hispanic candidates, and 
Hispanic and white voters against black candidates). 

178. See, e.g., Cano Dtig., discussion at 211 F. Supp. 2d 1208, 1235-42 (C.D. Cal. 
2002); Aldasoro v. Kennerson Dtig., discussion at 922 F. Supp. 339, 343-63 (S.D. 

Cal. 1995). It remains possible to prove minorities can vote as part of the white bloc. 
See e.g., Garza v. Los Angeles Dtig. (CA), 918 F.2d 763 (9th Cir. 1990); Watsonville 
Litig. (CA), 863 F.2d 1407 (9th Cir. 1988). 

179. Gingles Dtig. (NC), discussion at 478 U.S. 30, 57, n.26 (1986). Gingles 
recognized a list of potential special circumstances, “such as the absence of an 
opponent, incumbency, or the utilization of bullet voting. . .this list of special 
circumstances is illustrative, not exclusive.” Under the facts of the case, Gingles 
considered “an election that occurred after the instant lawsuit had been filed ~ and 
[held the district court] could properly consider to what extent ‘the pendency of this 
very litigation [might have] worked a one-time advantage for black candidates in the 
form of unusual organized political support by white leaders concerned to forestall 
single-member districting.”’ Id. at 76. See, e.g., Hamrick Litig. (GA), 296 F.3d 

1065 (11th Cir. 2002) (using incumbency to dismiss the loss of the minority- 
preferred candidate); Fort Bend Independent School District (TX), discussion at 89 
F.3d 1205, 1217 (5th Qr. 1996) (discounting a minority loss because the candidate lost 
to an incumbent). 

180. See, e.g., Rodriguez Ititig., discussion at 308 F. Supp. 2d 346, 422 (S.D.N.Y. 
2004) (noting that it would be possible to find anomalies in most elections and 
refusing to discount three elections because of low turnout, little known candidate, 
controversy); gf Cincinnati Litig. (OH), discussion at 40 F.3d 807, 814 (6th Cir. 

2000) (“incumbency must play an unusually important role in the election at issue; a 
contrary rule would confuse the ordinary with the special, and thus ‘make practically 
every American election a ‘special circumstance.””); Alamance County Litig. (NC), 
discussion at 99 F.3d 600, 617 (4"' Cir. 1996) (incumbency is very common in US 
elections, it alone cannot be a special circumstance, and if it were used to discount 
the success of a minority candidate, it would also have to be used to discount the 
defeat of minority candidates by white incumbents). 

181. See, e.g., Gingles Litig. (NQ, discussion at 478 U.S.30, 76 (1996); First Circuit: 
Black Political Task Force Dtig., discussion at 300 F. Supp. 2d 291, 306 (D. Mass. 
2004) (“Incumbency is a special circumstance that must be weighed, sometimes 
heavily, in assaying the probative value of election results, [citations omitted] 
Consequendy, we decline the defendants’ invitation to treat this election as 
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disproving the plaintiffs’ allegation that legaUy significant white bloc voting exists in 
Boston.”); Second Circuit: Town of Babylon Ling., discussion at 914 F. Supp. 843, 
879, 881 (E.D.N.Y. 1996); Rodriguez Litig., discussion at 308 F. Supp. 346, 422 
(S.D.N.Y. 2004); Fourth Circuit: City of Norfolk Litig. (VA), discussion at 883 F.2d 
1 232, 1 342 (4'*' Cir. 1 989); Fifth Circuit: Fort Bend School District Urig. (TX), 
discussion at 89 F.3d 1205, 1217 (5th Qr. 1996) (discounting a minority win because 
the minority ran against an incumbent and there was “anti-incumbent sentiment”); rf. 
Magnolia Bar Association Litig. (MA), 994 F.2d 1143 (5'*' Cir. 1993) (rejecting 
plaintiffs argument that two elections in which black candidates were elected 
Supreme Court justices were attributable to special circumstances because both were 
incumbents: “both of the elections were high profile and involved well-known white 
candidates” and “neither of the two black candidates had been incumbents for very 
long”); Sixth Circuit: Chattanooga Litig., 722 F. Supp, 380 (E.D. Tenn. 1989); Eighth 
Circuit: Litde Rock Lidg. (AR)„ discussion at 56 F.3d 904, 911 (8th Cir. 1995); 
Texarkana Litig., 861 F. Supp. 756 (W.D. Ark. 1992); Jeffers Litig.,730 F. Supp. 196 
(E.D. Ark. 1989); Eleventh Circuit: Metro Dade County Litig. (FL), discussion at 985 
F,2d 1471, 1483-83 (11th Cir. 1993) ; City of LaGrange Litig., discussion at 969 F. 
Supp. 749, 775-76 (N.D. Ga. 1997). 

182. Cincinnati Litig. (OH), discussion at 40 F.3d 807, 813 (6th Cir. 2000); Second 
Circuit; Rodriguez Litig., discussion at 308 F. Supp. 346, 422 (S.D.N.Y. 2004) (noting 
that it would be possible to find anomalies in most elections; refusing to discount 
three elections because of low turnout, litde known candidate, controversy); Fourth 
Circuit: Alamance County Litig. (NC), discussion at 99 F.3d 600, 617 (4'*' Cir. 1996) 
(incumbency is very common in US elections, it alone cannot be a special 
circumstance and if it were used to discount the success of a minority candidate, it 
would also have to be used to discount the defeat of minority candidates by white 
incumbents); Sixth Circuit: Cincinnati Litig. (OH), discussion at 40 F.3d 807, 814 
(6th Cir. 2000) (finding no special circumstance where minority candidate who was 
appointed and subsequendy won an election as an incumbent, noting “a contrary 
holding would punish the city for its commendable efforts to increase black 
representation on the city council by means of the appointment process.”); Seventh 
Circuit: Milwaukee N.A.A.C.P. Litig. (WI), discussion at 116 F.3d 1194, 1198-99 (7th 
Cir. 1997) (rejecting incumbency as a special circumstance in judicial elections when 
minority judges ran unopposed because “these judges’ color did not lead the voters 
to turn them out”); Eleventh Circuit: City of Rome Ling. (GA), discussion at 127 
F.3d 1 355, 1 382, 1 384 n.l 8 (1 1 th Cir. 1 997) (incumbency after appointment is relevant 
only where there is racism in the electorate (presumably overcome by the endorsement 
by white community leaders] because otherwise the advantages of incumbency' can be 
overcome through “hard work,” at least in communities where it is possible to form 
biracial coalitions); But see Hamrick Litig. (GA), 296 F.3d 1065 (1 1th Cir, 2002) 
(allowing consideration of incumbency where the court “reflected on the substantial 
length of [the candidate’s] service”). 

183. Old Person Litig. (MT), discussion at 230 F.3d 1113, 1 122 (9th Cir. 2000), 

184. Gingles Dtig. (NC), discussion at 478 U.S. 30, 76 (1986), See, e.g.. City of 
Santa Maria (CA), discussion at 160 F.3d 543, 549-50 (9th Cir. 1998) (discounting the 
election because “Days before the election, Maldonado told a local newspaper that 
Ills victor;' would prove ‘Santa Maria is not racist.’ “); Davis v. Chiles Litig. (FL), 
discussion at 139 F,3d 1414, 1417 n.2 (llth Cir. 1998); City of LaGrange Litig., 
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discussion at 969 F. Supp. 749, 775-76 (N.D. Ga. 1997); City of Indianapolis Litig. 
(IN), 976 F.2d 357, 361 (7th Cir. 1992); City of Norfolk Litig. (VA), discussion at 
816 F.2d 932, 938 (4th Cir. 1987) (discounting an election where the mayor had for 
the first time supported two black candidates for city council and had made a public 
statement suggesting their election could moot the pending litigation). 

185. See, e.g., Alamosa County Litig., discussion at 306 F, Supp. 2d 1016, 1033 (D. 
Colo. 2004); NAACP v. Fordice Gtig. (MS), discussion at 252 F.3d 361, 370 (5th Cir. 
2001 ). 

186. See, e.g., Aldasoro v. Kennerson Litig., discussion at 922 F. Supp. 339, 376 
(S.D. Cal. 1995); National City Litig. (CA), discussion at 976 F.2d 1293, 1297-98 (9th 
Cir. 1 992) (refusing to discount these elections because plaintiffs had not brought 
forth evidence regarding other elections); City of Norfolk Litig. (VA), discussion at 
816 F.2d 932, 938 (4th Cir. 1987) (“If voting patterns show unusual white support 
for the black candidate... the legal significance of his success should be 
diminished,”). 

187. Blytheville School District Litig. (AR), discussion at 71 F.3d 1382, 1387-88 
(8th Cir. 1 995) (excluding elections where the minority-preferred candidate won on a 
plurality because the challenge was to the imposition of a majority vote requirement); 
Litde Rock Litig. (AR), discussion at 56 F.3d 904, 910 (8th Cir. 1995); Red Clay 
School District Litig, (DE), discussion at 4 F.3d 1 103, 1 126 (3rd Cir. 1993) (reversing 
district court conclusion that special circumstances were not at work in the Roberts 
election because this election involved largest field of candidates to ever win, and 
Roberts was the only candidate to ever win on a plurality); see also City of Jackson, 

TN Litig., discussion at 683 F. Supp. 1515, 1522-1531 (W.D. Tenn. 1988) (refusing 
to consider elections where minority-preferred candidate won a plurality when the 
candidate lost the mn-off); Neal Litig., discussion at 689 F. Supp, 1426, 1431 (E.D. 
Va. 1988). But see National City litig., discussion at No. 88-301 -R(M), 1991 WL 
421115 (S.D. Cal. May 16, 1991) (finding no special circumstances where there was a 
plurality victory because there were usually more than two candidates for city 
elections), 

188. Jordan Litig., discussion at 604 F. Supp. 807, 813 (N.D. Miss. 1984) 
(concluding that the primary was “atypical” because of “a variety of factors, 
including uncertainty about election dates, the recent realignment of the district... the 
lack of an incumbent” and “a court order allowing Republican voters to participate 
in the democratic primary'’), 

189. Blytheville School District Dtig. (AR), discussion at 71 F.3d 1382, 1387-88 
(8th Cir. 1995); Clark Litig., discussion at 777 F. Supp. 445, 40 (M.D. La. 

1990) (observing that a situation in which a black lawyer was appointed as a district 
judge, then elected without opposition and later reelected without opposition “do[es] 
not reveal very much about the electorate”). But other courts do consider these 
elections on the grounds that the candidate would not be unopposed if not 
supported by the white voters. Lee Milwaukee N.A.A.C.P. Litig. (WI), discussion at 
116 F, 3d 1194, 1199 (7th Cir. 1 997) (“One good measure of white voters’ 
willingness to support black candidates is the failure of white candidates to present 
themselves for election even when a majority of the electorate is white. Potential 
opponents concede the election only when they face certain defeat. That 6 black 
candidates ran without opposition therefore is highly informative.”); Al-Hakim Dtig., 
discussion at 892 F. Supp. 1464, 1475 n.l5 (M.D. Fla. 1995)(considering victories by 
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minority-preferred candidates running unopposed, although recognizing that this is a 
special circumstance under Gingles)-, Southern Christian Leadership Litig., discussion 
at 785 F. Supp. 1469, 1475 (M.D. Ala. 1992); Bond Litig. (CO), discussion at 875 
F.2d 1488, 1490-91 (10th Cir. 1989) (holding it not clearly erroneous to con.sider 
unopposed candidacies). 

190. Old Person Litig. (Ml), discussion at 312 F.3d 1036, 1048 n,13 (9th Cir. 

2002) (discounting election where minorit)' candidate won a bare majorit}' against a 
third-party candidate). 

191. Chattanooga litig., 722 F. Supp. 380 (E.D. Tenn. 1989). 

192. Kitksey v. AUain Utig., 658 F. Supp. 1183 (S.D. Miss. 1987). 

193. Chickasaw County II litig.. No. CIV.A. 1;92CV142-JAD, 1997 Dist. LEXIS 
22087, 1997 WL 33426761 (N.D. Miss. Oct. 28, 1997). 

194. Town of Babylon litig., discussion at 914 F. Supp. 843, 858 (E.D.N.Y. 1996) 
(“In 1 987, Democrats gained a majority of the Town Board for the first time since at 
least 1967. Shaffer and Bachety testified to the causes leading to the defeat of the 
incumbent Republican Town Supervisor and his two incumbent Republican running 
mates competing for the Town Board seats. A private citizen unhappy with a Board 
decision affecting his business launched a well-financed campaign to defeat the 
incumbents. The personal popularity of the Democratic candidate for County 
Executive, who won a landslide victory’ in that election, further aided the Democratic 
Town Board candidates.”); Fort Bend School District Litig. (TX), 89 F.3d 1205 (5th 
Cir. 1996) (affirming the district court’s decision to discount evidence of a black 
candidate’s loss because he was an incumbent running during a year marked by anti- 
incumbent sentiment). 

195. Attala County litig. (MS), 92 F.3d 283 (5th Cir. 1996) (criticizing the district 
court for looking to an election in which less than 10% of the total voting population 
voted for the black candidate as evidence of black crossover); Columbus County 
Litig., discussion at 782 F. Supp. 1097, 1101 (E.D.N.C. 1991) (“The failure of black 
voters to support the black candidate in the seventeenth election, that of Freeman 
running for the Board of Education for seat 5 in 1988, can be explained by the fact 
that Freeman was new to the county and not well known.”). But see Rodriguez Litig., 
discussion at 308 F. Supp. 2d 346, 422 (S.D.N.Y. 2004) (noting that anomalies could 
be found in most elections, the court rejected “the plaintiffs’ suggestion that we 
should exclude three of these elections either because the candidate was little known, 
or because there was low turnout, or because controversy touched the election”). 

1 96. Carrollton N AACP litig. (G A), 829 F.2d 1 547 (1 1 th Cir. 1987), But see 
Alamosa County Litig., 306 F. Supp. 2d 1016 (D. Colo. 2004). 

197. See e.g., Anthony Litig., discussion at 35 F. Supp. 2d 989, 1006 (E.D. Mich, 
1999) (“obtaining name recognition and professional success prior to a candidacy are 
not ‘special circumstances’; they are ordinary and necessary components of a 
successful candidacy”); Niagara Falls Litig. (NY), 65 F.3d 1002 (2d Cir. 1995) (finding 
plaintiffs’ attempt to characterize a minority candidate’s election due to the 
candidate’s outstanding credentials and popularity as special circumstances 
“absurd”). 

198. See, e.g., Meza Litig., discussion at 322 F. Supp. 2d 52, 65 (D. Mass. 2004) 
(“These elections on their face provide evidence of ethnic voting polarization by 
both Hispanic and non-Hispanic voters in Chelsea. We note that the force of this 
evidence is diminished to some extent because the election results reveal low turnout 
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rates for Hispanic voters in these elections.”). But see Rodriguez Litig., 308 F. Supp. 

2d 346 (S.D.N.Y. 2004). 

199. See, e.g., City of Holyoke Litig., 960 F. Supp. 515 (D. Mass. 1997); SW Texas 
Junior College District Otig. (TX), 964 F.2d 1542 (5th Cir. 1992); City of Columbia 
Litig., discussion at 850 F. Supp. 404, 418, 420 (D.S.C. 1993) (observing that “the 
ultimate reason voter cohesion is significant is because it directly bears on the issue 
of causation” and concluding that plaintiffs’ evidence was “.simply not sufficient to 
overcome the evidence that the blacks who lost owe their losses as much to blacks’ 
failure to vote more cohesively or to turn out at all as to failure to achieve white 
support”). 

200. See Blaine County Litig. (MT), 363 F.3d 897 (9th Cir. 2004); Sanchez- 
Colorado Litig. (CO), 97 F.3d 1303 (10th Cir. 1996) (considering low turnout may be 
probative of “disincentives” for minority candidates to run); Blytheville School 
District Litig. (AR), 71 F.3d 1382 (8th Cir. 1995) (suggesting lower turnout may 
foUow from the moving of a polling place in a minority area, a sense of defeat, or the 
absence of ballot issues that may turnout the minority vote); City of Holyoke Litig. 
(MA), discussion at 72 F.3d 973, 986 (1st Cir. 1995) (noting that “low voter turnout 
in the minority community sometimes may result from the interaction of the 
electoral system with the effects of past discriminadon, which together operate to 
discourage meaningful elector participation”); Watsonville litig. (CA), 863 F.2d 1407 
(9 th Cir. 1988). 

201. See eg.. Democratic Party of Arkansas Litig. (AR), 902 F.2d 15 (8th Cir. 1990) 
(low turnout appropriate to minority candidate success). Other courts have found 
low turnout was inappropriate for determining minority cohesion in the Gingks 
inquiry. See, e.g., Bone Shirt Litig., 336 F. Supp. 2d 976 (D.S.D. 2004) (refusing to 
find low voter turnout demonstrates a lack of cohesion); Watsonville Litig. (CA), 863 
F.2d 1407 (9th Cir. 1988) (holding low turnout not relevant to determining the 
minority-preferred candidate). 

202. Senate Report at 28. 

203. See the Master Lawsuit List. 

204. See, e.g., Montero Litig. (CO), 861 F.2d 603 (10th Cir. 1988) (finding Section 2 
inapplicable to challenge to collection of signatures on a petition to make English 
Colorado’s official language because state action was lacking; Democratic Party of 
Virginia, 323 F. Supp. 2d 696 (E.D. Va. 2004) (finding that an African-American 
candidate who failed to become party nominee did not have standing, as a candidate, 
to challenge party nomination process under Section 2); Guy Litig., No. Civ. A. 00- 
831 -KAJ, 2003 3X1. 22005853 (D. Del. Aug. 20, 2003) (dismissing for failure to 
satisfy Gingks factors a claim by an African-American candidate, Samuel Guy, who 
had won at-large city council seat in 1996, then lost in 2000, where another African- 
American candidate had won an at-large seat in 2000 and won reelection). 

205. See supra Part III.B. 

206. See Master Lawsuit List. 

207. In California: Pomona Litig., 883 F.2d 1418 (9th Cir. 1989) and Aldasoro v. 
Kennerson litig., 922 F. Supp. 339 (S.D. Cal. 1995); in Florida: Liberty County 
Commissioners Litig., 221 F.3d 1218 (11th Cir. 2000); City of Fort Lauderdale Litig., 
804 F.2d 611, 1986 U.S. App. LEXIS 37448 (11th Cir. 1986); Metro Dade County 
Litig., 985 F.2d 1471 (11th Cir. 1993); Nipper Litig., 39 F.3d 1494 (11th Cir. 1994); in 
Georgia: Carrollton NAACP Otig., 829 F.2d 1547 (11th Cir. 1987); in Illinois: Jones 
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V, Edgar litig., 3 F. Supp. 2d 979 (CD. 111. 1998); City of Chicago-BoniUa litjg., 141 
F,3d 699 (7th Cir. 1998); City of Chicago Heights Litig., Nos. 87 C 5112, 88 C 9800, 
1997 WL 102543 (N.D. 111. Mar, 5, 1997); R 5 rbicki Litig., 574 F. Supp. 1147 (N.D. 111. 
1983), in Massachusetts: Black Political Task Force Litig., .300 F. Supp. 2d 291 (D. 
Mass. 2004); City of Holyoke Litig., 960 F. Supp. 515 (D. Mass. 1997); City of 
Boston Litig., 784 F.2d 409 (1st Cir. 1986); Meza Litig., 322 F. Supp. 2d 52 (D. Mass. 
2004); in Mississippi: Chickasaw County I Dtig., 705 F. Supp. 315 (N.D. Miss. 1989) 
(though Chickasaw County II found this factor met in a later 1997 case); Monroe 
County Litig., 740 F. Supp. 417 (N.D. Miss. 1990); Armstrong v. Main Litig., 893 F. 
Supp. 1320 (S.D. Miss. 1994); Calhoun County Litig., 88 F.3d 139 (5th Cir, 1996); 
Lafayette County Litig., 20 F. Supp. 2d 996 (N.D. Miss. 1998); NAACP v. Fordice 
Litig., 252 F.3d 361 (5th Cir. 2001); in New York: France Litig., 71 F. Supp. 2d 317 
(S.D.N.Y. 1999); Niagara FaUs Litig., 65 F.3d 1002 (2d Cir. 1995); in Ohio: 
Cincinnati Dtig., 40 F..3d 807 (6th Cir. 1994); in Texas: McCarty litig., 749 F.2d 1134 
(5th Cir. 1984); Southwest Tex, Jr. College Disc Litig., 964 F.2d 1542 (5(h Cir. 1992); 
LULAC V. Clements Litig., 999 F.2d 831 (5th Cir. 1993); LULAC - Nortlt East I.S.D. 
litig., 903 F. Supp. 1071 (W.D. Tex.1995); in Virginia: City of Norfolk Dtig., 883 
F.2d 1232 (4th Cir. 1989); Jones v. Edgar Utig., 3 F. Supp. 2d 979 (C.D. lU. 1998). 

208. See Master Lawsuit List. 

209. Jefferson Parish I Litig. (LA), 926 F.2d 487 (5th Cir. 1991) (not considering 
evidence of Factor 1 for unclear reasons, but finding the policy behind the practice 
was tenuous, that there had been racially polarized voting in 15 of 20 Parish elections 
from 1980-88, plaintiffs had shown a lack of candidate success and enhancing 
practices); Corbett Litig., 202 F. Supp. 2d 972 (Fi.D. Mo. 2002) (finding the plan in 
place violated 1 -person, 1-vote and the VRA due to the significant census changes 
that had occurred, the opinion mainly dealt with the remedy); Garza v. Los Angeles 
Lidg. (CA), 918 F.2d 763 (9th Cir. 1990) (finding that the county board of 
supervisors had intendonally drawn district lines to reduce minority voting power 
and protect white incumbents in violation of Section 2 and so not reaching any of 
the Senate Factors); Madison County Dug., 610 F. Supp. 240 (S.D. Miss. 1985) (not 
considering Senate Factors after finding that the county’s arbitrary invalidation of 
200 ballots cast by African-American voters sufficed to establish a violation); Marks- 
Philadelphia Litig., No. CIV. A. 93-6157, 1994 \)CT 146113 (E.D. Pa. Apr. 26, 1994); 
Lawrence County litig., 814 F. Supp. 1346 p.D. Miss. 1993); Elections Board Litig., 
793 F. Supp. 859 (W'.D. Wis. 1992). 

210. Watsonville Litig. (CA), 863 F.2d 1407 (9th Cir. 1988); Metro Dade County 
Utig. (FL), 985 F.2d 1471 (11th Cir. 1993); Rybicki litig., 574 F. Supp. 1147 (N.D. 
111. 1983); City of Chicago Heights Dtig., Nos. 87 C 5112, 88 C 9800, 1997 WL 
102543 (N.D. 111. Mar. 5, 1997); Black Political Task Force Ddg., 300 F. Supp. 2d 
291 (D. Mass. 2004); Chickasaw County I Litig., 705 F. Supp. 315 (N.D, Miss. 1989); 
Monroe County Litig., 740 F. Supp. 417 (N.D. Miss. 1990); Calhoun County Litig, 
(MS), 88 F.3d 1393 (5th Cir. 1996); Lafayette County Litig., 20 F. Supp. 2d 996 (N.D. 
Miss. 1998); LULAC - North East Independent School District Litig., 903 F. Supp. 
1071 (W.D. Tex. 1995). 

211. See Master Lawsuit Dst. 

212. See, e.g., Bone Shirt litig., discussion at 336 F. Supp. 2d 976, 1013-34 (D.S.D. 
2004); Emison Dtig., discussion at 782 F. Supp. 427, 439 n.35, 440 n.39 (D. Minn, 
1992); City of Dallas Dtig,, discussion at 734 F. Supp. 1317, 1320-21 (W.D. Tex. 
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1990); Chattanooga Litig., discussion at 722 F. Supp. 380, 385-89 (E.D. Tenn. 1989); 
Neal Litig., discussion at 689 F. Supp. 1426, 1428 (E.D. Va. 1988); Dillard v. 
Crenshaw Litig., 640 F. Supp. 1347, 1356-60 (M.D. Ala. 1986); Gretna Litig., 
discussion at 636 F, Supp. 1113, 1116-18 (E.D. La. 1986); Edgefield County litig., 
discussion at 650 F. Supp. 1176, 1180-87 p.S.C. 1986); Butts v. NYC Dtig., 
discussion at 614 F. Supp. 1527, 1544-45 (S.D.N.Y. 1985), overturned and Factor 1 
finding criticized in 779 F.2d 141 (2d Qr. 1985); DeSoto County Litig., discussion at 
995 F. Supp. 1440, 1442-1450; Major v. Treen, 574 F. Supp. 325, 339-40 (E.D. La. 

1983) . 

213. See, e.g., Abilene Dtig., 725 F.2d 1017, 1022 (5th Cir. 1984) (Latino city 
council candidate “encountered hostility and uncooperation from the County Clerk’s 
office in Abilene when she attempted to file as a candidate for Justice of the Peace in 
1976 and for County Clerk in 1978”); Hamrick Dtig., discussion at No. Civ. 2:91- 
CV-002-WCO, 1998 WL 476186 (N.D. Ga. June 10, 1998) (“The 1976 Georgia 
Constitution still required the completion of a literacy test and good character test as 
prerequisites to registering to vote, even though such barriers were nullified by the 
Voting Rights Act of 1965”), overturned on other grounds, 296 F.3d 1065, 1224 (11th Cir. 
2002) (overruling the district court due to lack of racially polarized voting and 
minimizing finding of Factor 1 below, since the history of official discrimination 
shown below “does little to distinguish Gainesville or Georgia from any other 
Southern state or city”); Mchfoud Litig., discussion at 702 F. Supp. 588, 594 (E.D, 

Va. 1988) (“state constitutional requirement, in effect until 1974, that all persons 
registering to vote present proof of literacy”). 

214. See, e.g. City of LaGrange Dtig., 969 F, Supp. 749, 757 (N.D. Ga. 1997) 
(“Vestiges of segregation remained into the 1970s. The black schools during the era 
of segregation were run down, overcrowded, and only went through the eleventh 
grade. Throughout this time period, the African-American schools enjoyed 
significantly less resources than the schools attended by white students.”); City of 
Springfield Litig., discussion at 658 F. Supp. 1015, 1023 (C.D. 111. 1987) (finding city 
school district entered into a consent decree in 1974 to end school desegregation); 
Marengo County Dtig., discussion at 731 F.2d 1546 (11th Cir. 1984) (“in 1978, while 
this case was being tried, the district court characterized the Board of Education as 
‘obdurately obstinate’ in its opposition to desegregation.”); Dillard v. Crenshaw, 640 
F. Supp. 1M7, 1359-60 (M.D, Ala. 1986). 

215. See, e.g.. City of Greenwood Litig., 599 F. Supp, 397, 400-01 (N.D. Miss. 

1984) (Department of Justice objected to two annexations in 1984 as violating the 
Section 5 preclearance requirement). 

216. See, e.g., Edgefield County, 650 F. Supp. 1176, 1182 p.S.C. 1986) (first black 
poll officials not hired until 1970). 

217. Columbus County Dtig., 782 F. Supp. 1097, 1103 (E.D.N.C. 1991) (also 
noting that the county did not begin appointing African Americans as special 
registration commissioners until the 1980s), 

218. City of Abilene Litig. (TX), 725 F.2d 1017, 1023 (5th Cir. 1984). 

219. City of LaGrange litig., 969 F. Supp. 749, 767 (N.D. Ga. 1997) (also noting 
school segregation until 1970). 

220. City of Starke Dtig., 712 F, Supp. 1523, 1537 (M.D. Fla. 1989). 

221. See discussion infra-, see e.g.. Charleston County' litig., 365 F.3d 341 (4th Cir. 
2004); Rural West II Dtig, (TN), 209 F.3d 835 (6th Cir. 2000); Holder v. HaU Dtig, 
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(GA), 512 U.S, 874 (1994); Big Horn County Litig., 647 F. Supp. 1002 (D. Mont, 
1986); Marengo County Litig., discussion at 731 F.2d 1546, 1568 (11th Cir. 1984) 
(“The historical record of discrimination in Marengo County is undisputed, and it 
has *1568 not ended even now. The county school system remains under judicial 
supervision. ...”); Montezuma-Conez School District litig., 7 F. Supp. 2d 1 152 p. 
Colo, 1998); Marylanders litig., 849 F. Supp. 1022 p. Md. 1994); City of Starke 
Otig., 712 F. Supp. 1523 (M.D. Fla. 1989). 

222. Charleston County Litig., discussion at 316 F. Supp. 2d 268, 286 n.23 p.S.C. 
2003); see also id. discussion at 365 F.3d 341, 353 n.4 (4th Cir. 2004) (affirming district 
court’s fact findings and finding of a violation). 

223. In Charleston County, the court noted: “[t]he Election Commission pays poll 
managers to setup the books, operate the voting machines and count the votes in 
polling places on election day.” In contrast with poll watchers, who are provided by 
the private political party on election day to observe elections, poll managers are paid 
county' employees, assigned by the county to work at particular precincts, for whose 
actions the county itself has legal responsibility. Id. discussion at 316 F. Supp. 2d at 
286 n.23. 

224. Id. 

225. U 

226. Id. 

227. Id. 

228. Id. 

229. Id. 

2.30. Id. 

231. Id. 

232. Id. 

233. Id. 

234. County of Thurston litig., discussion at 129 F.3d 1015, 1022 (8th Cir. 1997). 

235. Bone Shirt litig., 336 F. Supp. 2d 976 p.S.D. 2004). 

236. 7fl'.atl025. 

237. Id. 

238. Id. 

239. Id. at 1024-25. 

240. Id. at 1024. 

241. Id. 

242. Id. at 1026. 

243. Id. 

244. Id. 

245. Id. (alteration in original). 

246. Id. (alteration in original). 

247. Id. at 1028. 

248. Id. at 1024. 

249. Id. at 1023-24. 

250. Holder v. Hall Litig., discussion at 955 F.2d 1563, 1566 (11th Cir. 1992) (later 
overmrned by the Supreme Court on the question of whether plaintiffs could 
challenge single commissioner form of government, but the fact-finding was not 
affected). 

251. Mat 1324. 
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252. Town of North Johns Litig., 717 F. Supp. 1471, 1477 (M.D. Ala. 1989). 

253. U. 

254. 647 F. Supp. 1002 (D. Mom. 1986). 

255. U at 1007. 

256. Id. 

257. Id at 1008. 

258. Id. 

259. Id (“The court was not persuaded by defendants’ explanation that these acts 
were caused by a shortage of registration cards and an increased concern about voter 
fraud.”). 

260. Harris IJtig., discussion at 593 F. Supp. 128, 133 (M.D. Ala. 1984). 

261. Id. 

262. Harris Litig., discussion at 695 F. Supp. 517, 527 & n.8 (M.D. Ala. 1988) 
(“The defendants’ argument that they have abandoned their past discriminatory 
policies and that local rather than state government is responsible for any 
discrimination occurring today, misses the point. The critical question is whether the 
State of Alabama has redressed the present-day effects of its own past 
discrimination, and the answer is that it has not”) 

263. Id. at 524-25. 

264. Buskey v. Oliver Litig., discussion at 565 F. Supp. 1473, 1483 (M.D. Ala. 
1983). 

265. W. at 1483. 

266. Terrell litig., 565 F. Supp. 338, 349 (N.D. Tex. 1983). 

267. W. at 341. 

268. Id. 

269. Berks County Litig., discussion at 211 F. Supp. 2d 570, 580 (E.D. Pa. 2003). 

270. Id. 

271. Berks County Litig., discussion at 250 F. Supp. 2d 525, 529 (E.D. Pa. 2003). 

272. 277 F. Supp. 2d at 580. 

273. Id. at 577. 

274. 250 F. Supp. 2d at 529. 

275. 211 F. Supp. 2d at 577. 

276. Id. at 575-76. 

277. Montezuma-Cortez School District litig., discussion at 7 F. Supp. 2d 1 1 52, 
1162 (D. Colo. 1998). 

278. Id. 

279. Marks- Philadelphia Litig., No. CIV. A. 93-6157, 1994 WL 146113, at *11 
(E.D. Pa. Apr. 26, 1994). 

280. W. at*12. 

281. Marylanders Lidg., 849 F. Supp. 1022, 1061 (D. Md. 1994). 

282. Id. 

283. Id. 

284. Jeffers Litig., discussion at 730 F, Supp. 196, 210 (E.D. Ark. 1989). 

285. Id. 

286. Id. at 210 n.8. 

287 . M. at 21 1 , The court found that “[tjhis kind of intimidation no doubt had a 
powerful chilling effect.” Id. 

288. Mat 210. 
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289. Black Political Taskforce Litig., discussion at 300 F. Supp. 2d 291, 314 (D. 
Mass. 2004). 

290. at315. 

291 . City of New Rochelle Litig., discussion at 308 F. Supp. 2d 1 52, 1 58 (S.D.N.Y. 

200.3). 

292. Garza v. County of Los Angeles litig. (CA), discussion at 918 F.2d 763, 766, 
768, 772 (9th Cir, 1990) (The Ninth Circuit affirmed district court’s intent-based 
Section 2 violation finding, also deciding that where intentional discrimination had 
occurred there was no need to meet the Thornburg v. Gingles test in the current 
challenge). 

293. U at 769. 

294. Id. at 778-779 (Kozinski, J., concurring on liability question). 

295. Ketchum Litig. (IL), discussion at 740 F.2d 1398, 1408 (7th Cir. 1984). 

296. Rybicki Litig., discussion at 574 F. Supp. 1147, 1151 (N.D. lU. 1983). 

297. Id. (citing pre-amendment district court opinion in 574 F. Supp. 1110, 1112 
(N.D. m. 1983))". 

298. Rural West II Litig., discussion at 29 F. Supp. 2d 448, 459 (W.D. Tenn. 

1998). 

299. Rural West I Litig., discussion at 835 F. Supp. 453, 460-61 (W.D. Tenn. 

1993). 

300. See also Hudson County Board Litig., discussion at 714 F. Supp. 714, 71 5 
(D.N.J. 1989) (where a lawsuit settled, in the last published opinion making findings, 
the court decided that the county defendant’s insurer would have liability if the 
plaintiffs succeeded in proving their intent-based Section 2 claim; in this lawsuit, the 
court took notice of the alleged coordinated effort in 1985 by the chair of the 
Hudson County Democratic Party, a campaign consultant, and the city Director of 
Housing and Economic Development, “to undercut Cucci’s [the incumbent’s] 
strength that would impede or prevent voting in the election districts in 
neighborhoods that were heavily black or Hispanic.” As part of this “strategy,” 1) 
letters were sent to residents of public housing projects with significant African- 
American and Latino populations informing them “that unless their names appeared 
on leases, they would be not be permitted to vote and would be prosecuted if they 
attempted to do so”; 2) the placement of five to six thousand voter names on the 
county’s official “challenge registry” without notification, and despite the fact that 
some of these people had known good addresses and the “color-coding” of the 
challenge list; 3) instructions were given to all district board members (who were 
running the poll operations for the county) to prevent any individual whose name 
was on a challenge list from voting unless the voter produced a current lease (if the 
voter was a resident in public housing, or a phone, gas or electric bill in the voter’s 
name; and 4) the county’s “failure to provide adequate bilingual assistance both at 
polling places and at the courthouse for those individuals that attempted to obtain 
court orders permitting them to vote.” U. at 716. The plaintiff also alleged that the 
Democratic Party chair had appointed off-duty Jersey City police officers to serve as 
poll challengers in heavily minority districts. W.). 

.301 . Town of Cicero Litig., No. Civ.A. OOC 1 530, 2000 WL ,34342276 (N.D. 111. 
Mar. 15, 2000) (granting preliminary injunction to stop the certification of the 
referendum results on this question, scheduled to take place 6 days after this 
decision, due to likelihood the United States could prove intent). 
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302. DiUard v. Crenshaw Litig., 640 F. Supp. 1347, 1356, 1360-61 (M.D. Ala. 

1986) (emphasis added) (granting preliminary injunction) (this finding was later cited 
in many other Alabama cases, including Baldwin County Board of Education Litig., 
686 F. Supp. 1459, 1466-67 (M.D. Ala. 1988) (finding that “this court demonstrated 
in Crenshaw County that from the late 1 880’s to the present the State of Alabama 
and its political subdivisions have ‘openly and unabashedl/ discriminated against 
their black citizens by employing at different times such devices as the poll tax, racial 
gerrymandering, and at-large elections, and by enacting such laws as the anti-single- 
shot voting laws, numbered places laws, and the Sayre law'’). 

303. U at 1357. 

304. Haywood County Litig., discussion at 544 F. Supp. 1122, 1131, 1135 (W.D. 
Tenn, 1982). 

.305. City of MinneapoHs Litig., No. 02-11390RT/FLN), 2004 WL 2212044 p. 
Minn. Sept. 30, 2004); Perry Litig., 298 F. Supp. 2d 451 (E.D. Tex. 2004); City of 
New Rochelle Idtig., 308 F. Supp. 2d 152 (S.D.N.Y. 2003); Albany County litig.. No. 
03-CV-502, 2003 WL 21524820 (N.D.N.Y. July 7, 2003); Hamrick Litig. (GA), 296 
F.3d 1065 (11th Cir. 2002); St. Bernard Parish School Board Litig., No. CIV. A. 02- 
2209, 2002 WL 2022589 p.D. La. Aug. 26, 2002); Old Person Utig. (Ml), 312 F.3d 
1036(9th Cir. 2002); Davis v. Chiles Utig. (FL), 139 F.3d 1414 (11th Cir, 1998); City 
of Chicago-Barnett Utig., 17 F. Supp. 2d 753 (N.D. 111. 1998); Red Clay School 
District Litig., 116 F.3d 685 p. Del. 1997); African-American Voting Rights LDF 
Utig., 994 F. Supp. 1 105 p.D. Mo. 1997); Chickasaw County II Utig., No. CIV.A. 
1:92CV142-JAD, 1997 WL 33426761 (N.D. Miss. Oct. 28, 1997); Attala County 
Utig., 92 F.3d 283 (5th Cir. 1 996); Fort Bend Indep. School District Utig. (TX) 89 
F.3d 1205 (5th Cir, 1996); U.S. v. Jones Utig. (AL), 57 F.3d 1020 (11th Cir. 

1995); BlytheviHe School District Utig. (AR), 71 F.3d 1382 (8th Cir. 1995); Rural 
West I Utig,, 877 F. Supp. 1096 (W.D. Tenn. 1995); De Grandy Utig. (FL), 512 U.S. 
997 (1994); Texarkana Utig., 861 F. Supp. 756 (W.D, Ark, 1992); Rockford Board 
of Education Utig., Civ.A. No. 89 C 20168, 1991 WL 299104 (N.D. 111. Sept. 12, 

1991) ; Democratic Party of Arkansas Utig., 902 F.2d 15 (8th Cir. 1990); Holbrook 
Unified School District Utig., 703 F. Supp. 56 p. Ariz. 1989); Baldwin Board of 
Education, 686 F. Supp. 1459 (M.D. Ala. 1988); Smith-Crittenden County Utig., 687 
F. Supp. 1310 p.D. Ark. 1988); Baytown Utig. (TX), 840 F.2d 1240 (5th Cir. 1988); 
Dallas County Commission Utig., 636 F. Supp. 704 (S.D. Ala. 1986); Marengo 
County Utig., 623 F. Supp. 33 (S.D. Ala. 1985); Opelika Utig. (AL), 748 F. 2d 1473 
(11th Cir. 1984); Abilene Utig. (TX), 725 F.2d 1017 (5th Cir. 1984); El Paso 
Independent School District Utig., 591 F. Supp. 802 (W.D. Tex. 1984); Lubbock 
Litig. (TX), 727 F.2d 364 (5th Cir. 1984); Dean Utig., 555 F. Supp. 502 (D.R.I. 1982). 

306. 5 of these 7 were in Section 5-covered jurisdictions: Edgefield County Utig., 
650 F. Supp. 1176 p.S.C. 1986); Mehfoud Utig., 702 F. Supp. 588 p.D. Va. 1988); 
City of W'oodville Utig. (MS), 881 F.2d 1327 (5th Cir. 1989); Chisom Utig. (LA), 501 
U.S. 380 (1991); Westwego Utig. (LA), 946 F.2d 1109 (5th Cir. 1991). The other 2 
were these: Rockford Board of Education Utig., Civ.A. No. 89 C 20168, 1991 WI., 
299104 (N.D. 111. Sept, 12, 1991); Texarkana Utig., 861 F. Supp. 756 (W.D. Ark. 

1992) . 

307. See, e.g., Dillard v. Crenshaw Utig., discussion at 640 F. Supp. 1347, 1356-60 
(M.D. Ala. 1986). 
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308. See, e.g., Bone Shirt Utig., 336 F. Supp. 2cl 976, 1 026 p.S.D. 2004); Jeffers 
Litigation, 730 F. Supp. 196, 210 (E.D. Ark. 1989) (criminal prosecution the sheriff 
instituted against a black lawyer when ran for office). 

,309. Courts identified dozens of expert witnesses by name in their Factor 1 
discussions, some of whom were repeat players on behalf of the plaintiff or 
defendant. Examples include: Chandler Davidson, Dick Engstrom, Morgan Kousser, 
Peyton McCrary, Raphael Cassimere, Jr., David Sansing, Allan Uchtman, Jetrell 
Shofner, Dr. Mormino, Dr. Hofeller, Philip Hauser, William Rogers, Stephan 
Tlternstrom, Abigail Thernstrom, Dr. MolJenkopf, Lilian Williams. Most experts 
cited by courts in their Factor 1 discussion were trained historians, university 
professors with degrees in history or sociology, 

310. Some books included: MORGAN]. KOUSSER, The SHAPING OF SOUTHERN 
POLITICS: Suffrage Restriction and the Establishment of the One-Party 
South, 1880-1910, (1974) (cited in Harris v. Graddick Litig., at 695 F. Supp. 517, 

525 n.5 (M.D. Ala. 1988)), Chandler Davidson, The Voting Rights Act: A Brief History, 
in Controversies in Minority Voting 7, 25 n.63 (Bernard Grofman & Chandler 
Davidson eds., 1992) (cited in Marylanders Dtig., 849 F. Supp. 1022, 1062 (D. Md. 

1 994)), Abigail M. Thernstrom, Whose Votes Count? Affirmative Action 
AND Minority Voting Rights (1987) (cited in Town of Babylon Litig., at 914 F. 
Supp. 843, 885 n.36 (E.D.N.Y. 1996)). Some cases also cited newspaper 
documentation of discrimination. See, e.g., Berks County Litig., at 277 F. Supp, 2d 
570, 577 (E.D, Pa. 2003) (“Numerous articles have appeared in local newspapers 
outlining Hispanic residents’ concerns about equal treatment at the polls.”). 

311. See, e.g.. Charleston County Litig., 316 F. Supp. 2d 268, 286 n,23 (D.S.C. 

2003) (“Nettles also provided additional uncontradicted testimony about intimidating 
and harassing conduct by other poll managers aimed at African-American voters 
seeking voting assistance..., Conversely, Nettles testified that, based on his 
observations, white voters needing voting assistance at predominantly African- 
American polling sites were permitted their assistor of choice without challenge.”); 
Harris Litig., 695 F. Supp. 517, 525 (M.D. Ala. 1988) (“Witnesses detailed numerous 
instances of where white poll officials refused to help illiterate black voters or 
refused to allow them to vote, where they refused to allow black voters to cast 
challenged ballots, and where they were simply rude and even intimidating toward 
black voters.”); Terrazas Utig., 581 F. Supp. 1329, 1349-50 (N.D. Tex. 1984) 
(“Several witnesses, both for the MALDEF Intervenots and the State Defendants, 
testified that discrimination against hispanics has not only occurred in the past, but 
continues at least in parts of Texas. E.g., IV Trial Transcript 1117 (testimony of Paul 
Ragsdale). Still other witnesses testified about the feeling among hispanic candidates 
and voters in Dallas County' that political action is futile.”). 

312. See, e.g.. City of Greenwood litig., discussion at 599 F. Supp. 397, 401 (N.D. 
Miss. 1984) (mentioning non-compliance with the preclearance requirement of 
Section 5); Town of Babylon litig., discussion at 914 F, Supp. 843, 886 n.38 
(E.D.N.Y. 1996) (noting that the Town of Babylon was not in a county targeted as a 
Section 5-covered jurisdiction, and minimizing the Section 5 coverage of the three 
New York counties (Bronx, New York and Kings) that are covered: defendants’ 
expert “testified that she found no indication that the New York counties were 
targets of the 1970 amendments. In fact. Dr, Thernstrom hy'pothesized that the 


50 



1068 


Endnotes, Ellen Katz ec a!., Documefitifi^ Discrimination in Voting: Judicial Findings 
Under Section 2 of the Voting Kigjsts Act Snue 1982 (2005), www. votmgreport.org 

extension of Section 5 coverage to these New York counties may have simply 
resulted from lack of voter interest in the 1968 presidential election.”). 

313. See, e.g., Marengo County Litig., discussion at 731 F.2d 1546, 1568 (11th Cir. 
1984) (citing many recent lawsuits). 

314. See, e.g.. City of Greenwotxl litig., 599 F. Supp. 397, 401 (N.D. Miss. 1984) 
(“|T]he City of Greenwood acted contrary to Section 5 of the Voting Rights Act.. .by 
implementing two annexations (in 1967 and 1979) without obtaining preclearance”). 

315. See, e.g., Mallory-Ohio Litig., at 38 F. Supp. 2d 525, 54L42 (S.D. Ohio 1997) 
(recounting history of Section 2 lawsuits in the state of Ohio, as evidence of how 
much weight to give Factor 1). 

316. See, e.g, Clark litig., discussion at 725 F. Supp. 285, 295 (M.D. La. 1988) 
(“[A]dopt[ing] by reference” the findings made in Major v. Treen, 574 F. Supp. 325 
(E.D.La.l983)); Jeffers Litig., discussion at 730 F. Supp. 196, 204 (E.D. Ark. 1989) 
(taking judicial notice of a 1982 Arkansas decision, and stating “fw]e do not believe 
that this history of discrimination, which affects the exercise of the right to vote in all 
elections under state law, must be proved anew in each case under the Voting Rights 
Act.”), But compare Chickasaw County II, No. CIV.A. 1 :92CV1 42-j AD, 1997 WL 
33426761, at *3 (N.D. Miss. Oct. 28, 1997) (finding Factor 1 and “takjingj judicial 
notice of Mississippi’s and Chickasaw County’s history of discrimination in the area 
of voting. ... through the use of poll takes, literacy tests, good moral tests, and other 
policies and laws,” without requiring plaintiffs to establish contemporary political 
effect) with Chickasaw County 1, 705 F. Supp. 315, 320 (N.D. Miss, 1989) (finding 
Factor 1 not met because plaintiffs had not shown current “political detriment”). 

317. See, e.g., De Grandy Litig., discussion at 815 F. Supp. 1550, 1573-74 (N.D. 

Fla. Jul 17, 1992) (citing both English-only legal initiatives and “suspension of a 
supermarket clerk for speaking Spanish in front of customers and the refusal of a 
personnel agency to refer people with foreign accents to job openings at a Miami 
bank” as relevant to showing a history of official discrimination against Hispanics in 
Florida). 

318. Armour Litig., discussion at 775 F. Supp, 1044, 1055 (N.D. Ohio 1991). 

319. U 

320. Alamosa County Litig., discussion at 306 F. Supp. 2d 1016 (D. Colo. 2004); 
Black Political Task Force Litig., discussion at 300 F. Supp. 2d 291 (D. Mass. 2004); 
Meza Dtig., discussion at 322 F. Supp. 2d 52 (D. Mass. 2004); Rodriguez Utig., 
discussion at 308 F. Supp. 2d 346 (S.D.N.Y. 2004); Suffolk County Litig., 
discussion at 268 F. Supp. 2d 243 (E.D.N.Y, 2003); NAACP v. Fordice Dtig. (MS), 
discussion at 252 F.3d 361 (5th Cir, 2001); Liberty County Commissioners litig. 

(FL), discussion at 221 F.3d 1218 (11th Cir. 2(XX)); France Dtig., discussion at 71 F. 
Supp. 2d 317 (S.D.N.Y. 1999); Belle Glade Dtig., discussion at 178 F.3d 1175 (1 1th 
Cir. 1999); City of Chicago-Bonilla Litig. (IL), discussion at 141 F.3d 699 (7th Cir. 
1998); Jones v. Edgar Dtig., discussion at 3 F. Supp. 2d 979 (C.D. 111. 1998); 

Lafayette County Dtig., discussion at 20 F. Supp. 2d 996 (N.D. Mss. 1998); City of 
Chicago Heights Litig., discussion at Nos. 87 C 5112, 88 C 9800, 1997 WL 102543 
(N.D. 111. Mar. 5, 1997); Milwaukee NAACP Dtig. (WI), discussion at 116 F. 3d 1194 
(7th Cir. 1997); City of Holyoke Dtig., discussion at 960 F. Supp. 515 (D. Mass. 

1997); Milwaukee NAACP Dtig. (Wl), discussion at 1 1 6 F. 3d 1 194 (7th Cir. 1997); 
Kent County Dtig. (MI), discussion at 76 F.3d 1381 (6th Cir. 1996); City of St. Louis 
Dtig. (MO), discussion at 90 F.3d 1357(8th Cir. 1996); Calhoun County Dtig. (MS), 
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discussion at 88 F.3d 1393 (5th Cir. 1996); Green Litig., discussion at 1996 9CT, 
524395 (E.D.N.Y. 1996); Town of Babylon Litig., discussion at 914 F. Supp. 843 
(E.D.N.Y. 1996); Aldasoro v. Kennerson Liug., discussion at 922 F. Supp. 339 (S.D. 
Cal. 1995); Niagara Falls lidg. (NY), discussion at 65 F.3d 1002 (2d Cir. 1995); 
LULAC - North East I.S.D. Utig., discussion at 903 F. Supp. 1071 (W.D. Tex. 

1995); Nipper Litig. (FL), discussion at 39 F.3d 1494 (11th Cir. 1994); Armstrong v. 
AUain Litig., discussion at 893 F. Supp. 1320 (S.D. Miss. 1994); Cincinnati Litig. 

(OH), discussion at 40 F.3d 807(6th Cir. 1994); City of Philadelphia Litig. (PA), 
discussion at 28 F.3d 306 (3d Cir. 1994); Metro Dade County Litig. (FL), discussion 
at 985 F.2d 1471 (1 1th Cir. 1993); Lulac v. Clements Dtig. (TX), discussion 999 F.2d 
831 (5th Cir. 1993); SW Texas Junior College District Litig. (TX), discussion at 964 
F.2d 1542 (5th Cir. 1992); Monroe County 740 F. Supp. 417 (N.D. Miss. 1990); 
Pomona Litig. (CA), discussion at 883 F.2d 1418 (9th Cir. 1989); Chickasaw County 
I Litig. (MS), discussion at 705 F. Supp. 315 (N.D. Miss. 1989); Watsonville Litig. 
(CA), discussion at 863 F.2d 1407 (9th Cir. 1988); Carrollton NAACP Litig. (GA), 
discussion at 829 F.2d 1 547 (11th Cir. 1987); City of Fort Lauderdale Litig. (FL), 
discussion at 804 F.2d 611 (11th Cir. 1986); City of Boston Litig. (MA), discussion at 
784 F.2d 409 (1st Cir. 1986); Wesley Litig. (TN), discussion at 791 F.2d 1255 (6th 
Cir. 1986); Chapman v, Nicholson Litig., discussion at 579 F. Supp. 1504 (N.D. Ala. 
1984); McCarty litig. (TX), discussion at 749 F.2d 1134 (5th Cir. 1984); Rybicki 
Litig., discussion at 574 F. Supp. 1147 (N.D. 111. 1983). 

321. Cousin Litig. (TN), discussion at 145 F.3d 818, 832 (6th Cir. 1998) (including 
in Factor 1 only examples occurring within the last thirty years); City of Chicago 
Litig., discussion at 969 F. Supp. 1359, 1446 (N.D. 111. 1997) (considering evidence of 
discrimination dating back twenty- five years “too remote in time” for purposes of 
Factor 1). 

.322. Suffolk County Dtig., 268 F. Supp. 2d 243 (E.D.N.Y. 200.3); Belle Glade 
Litig., 178 F.3d 1175 (11th Cir. 1999); Salt River District Litig. (AZ), discussion at 
109 F.3d 586, 596 (9th Cir. 1997) (finding no evidence presented that African- 
American landowners experienced discrimination, but suggesting that the case might 
have gone differendy if the plaintiffs had alleged that non-landowners who were 
disproportionately African American had experienced discrimination based upon the 
landownership voting requirement); St. Louis Board of Education Litig., 90 F.3d 
1357 (8th Cir. 1996); City of Watsonville Dtig. (CA), discussion at 863 F.2d 1407, 
1419 (9th Cir. 1988) (finding a violation without Factor 1 met; criticizing the district 
court for refusing to hear evidence outside of Watsonville and stated that it would 
have taken judicial notice of the “pervasive” discrimination against Hispanics in the 
State of California, if this were needed to find a violation). 

323. Other courts considered evidence of recent official discrimination, but 

decided that not enough had been presented to show more than mere disparate 
impact on the basis of race - therefore. Factor 1 was not met. For example, in the 
City of'Phtladelphialdm.^Xioa challenging Pennsylvania’s voter purge law, the court 
found that the removal of African-American and Latino voters from the voter 
registration rolls at higher rates than white voters combined with the “correlation 
between older machines being allocated to neighborhoods with significant minority 
populations” did not, without mote, rise to the level of official discrimination. City 
of Philadelphia Litig., 28 F.3d 306, 312 (3d Cir. 1994). 
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324. See, e.g.. Chapman v. Nicholson Litig., discussion at 579 F. Supp. 1504, 1510 
(N.D. Ala. 1984) (“While the court migjit assume that, at some point in history, black 
citizens were discouraged by poll taxes and other means from registering, several of 
the black witnesses testified that they voted up to 30 years ago without difficulty. 
There was certainly no evidence that black citizens in Jasper have had as much 
difficulty in voting as has been experienced by black citizens in some Southern 
communities.”); see also cases cited supra note 314. 

325. Chapman v. Nicholson Otig., 579 F. Supp. 1504, 1510 (N.D. Ala. 1984). 

326. See, eg., Rodriguez Litig., 308 F. Supp. 2d 346 (S.D.N.Y. 2004). 

327. Id. at 434-45. 

.328. Kent County Litig. (MI), discussion in 790 F. Supp. 738, 745 (W.D. Mich. 
1992). 

329. See cases cited supra note 207. 

330. Id 

331. 957 F. Supp. 1522, 1557-59 (N.D. Fla. 1997) (findings upheld by 221 F.3d 
1218 (1 1th Cir. 2000), also affirming the court’s finding of no violation). 

332. Mat 1557. 

333. Id at 1559 n.86. 

334. Aldasoro litig., discussion at 922 F. Supp. 339, 363-64 (S.D. Cal. 1995) 

(citing “the numerous laws enacted by the California Legislature in the last 30 years 
to improve minority voting participation and to liberalize the political process. These 
laws included: County clerks could not refuse to deputize registrars because of race 
(1961); prohibition of election day challenges based on literacy (1961); requirement 
that a copy of the election ballot in Spanish be posted in each polling place where the 
language minority population was greater than 3% (1971); law allowing the use of 
languages besides English in polling places (1973); law requiring county clerks to 
recruit bilingual deputy registrars and precinct board members (1973); registration 
allowed by mail (1975); and the ability of voters in California to vote by absentee 
ballot for any reason” along with the state law requirement that “[wjhere more than 
3% of the voting age residents of a California county lack English skills, the County 
Clerk is required to recruit interested citizens and organizations to assist in the 
registration of individuals lacking such English skills”) (citations omitted); see abo 
Butts Litig. (NY), discussion at 779 F.2d 141, 150 (2d Cir. 1985) (“|T]he City has 
taken affirmative steps since 1975 to encourage minority voting, including mail 
registration (N.Y. Election Law § 5-210(1)) and a Registration Task Force appointed 
by Governor Cuomo”). 

335. City of Woodville Litig., discussion at 688 F. Supp. 255, 260 (S.D. Miss. 

1988). 

336. City of Holyoke Otig., discussion at 960 F. Supp. 51 5, 526 (D. Mass. 1 997); 
see abo Tensas Parish Litig., discussion at 819 F.2d 609, 612 (5th Cir. 1987) (noting 
that “[t]he historical tensions between the races in Tensas Parish, albeit ameliorated, 
have not disappeared” and that it is “fervently hoped that District Six will provide 
the occasion for the final rejection of regrettable legacies of the past and the 
nurturing of more worthy legacies for the future.”); Latino Political Action 
Committee Litig., discussion at 609 F. Supp. 739, 745 (D. Mass. 1985) (noting 
individual instances of intimidation while noting that “[tjhere was, in fact, testimony 
that the theme of racial harmony played a major role in the campaigns of some 
candidates in the 1983 elections.”). 
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3.57. For a detailed description of the history of official discrimination in the 

Southern States, see: Alabama: Dillard v. Crenshaw Litig., 640 F. Supp. 1347 (M.D. 

Ala. 1986); Mobile School Board tidg., discussion at 706 F.2d 1 1 03, 1104-07 (1 1 th 
Cir. 1983) (not reaching amended Section 2 quesdon, but finding an intent violation); 
Florida: DeSoto County Board of Commissioners Litig., 204 F.3d 1335 (11th Cir. 
2000) (finding law enacted with discriminatory purpose and remanding for Section 2 
results test hearing); Georgia: Brooks Litig., discussion at 158 F.3d 1230, 1233-34 
(11th Cir. 1988); Ben Hill County Litig., discussion at 743 F. Supp. 864, 865-68 
(M.D. Ga. 1990); Louisiana: Gretna Litig. (LA), 834 F.2d 496 (S” Cir. 1987); Major 
litig., 574 F. Supp. 325 (E.D. La, 1983); Mississippi: Kirksey v. Allain Litig., 
discussion at 658 F. Supp. 1183, 1192-93 (S.D. Miss. 1987); Texas: City of Dallas 
Litig., discussion at 734 F. Supp. 1317, 1320-33, 1401-03 (Vf'.D. Tex. 1990); LULAC- 
Midland Independent School District Litig., 648 F. Supp. 596 (W.D. Tex. 1986). 

338. See, e.g., NAj\CP v. Fordice Lmg., 252 F.3d 361 (5th Cir. 2001); Lafayette 
County Litig., 20 F. Supp. 2d 996 (N.D. Miss. 1998); Calhoun County Litig. (MS), 88 
F,3d 1393 (5th Cir. 1996); Fort Bend Indep. School District Utig. (TX), 89 F.3d 1205 
(5th Cir. 1996); LULAC - North East I.S.D. 903 F. Supp. 1071 (W.D. Tex. 1995); 
Armstrong V. Allain litig., 893 F. Supp. 1320 (S.D. Miss. 1994); Lulac v. Clements: 
Litig. (TX), 999 F.2d 831 (5th Cir. 1993); Southwest Tex. Jr. College Dist. 964 F.2d 
1542 (5th Cir. 1992); Tensas Parish School Board litig. (TX), discussion at 819 F.2d 
609 (5th Cir. 1987) (referring to “historical tensions,” and seeming to blame both 
Blacks and Whites equally for these tensions); U.S. v, Jones Litig. (AL), 57 F.3d 1020 
(11th Cir. 1995) (noting that one “cannot ignore” the history but finding that it does 
not weigh in favor of a violation); Little Rock, 56 F,3d 904 (8th Cir. 1995) (any 
history of discrimination is “remote in time” and so had minimal value in the results 
test). 

339. City of Woodvillc Litigation, discussion at 688 F. Supp. 255, 260 (S.D. Miss. 
1988); see also Calhoun County Litig., discussion at 88 F.3d 1393, 1399 (5th Cir. 

1996) (finding a violation but not relying on history of official discrimination 
affecting political participation); Johnson v. Hamrick litig. (GA), discussion at 296 
F.3d 1065, 1224 (11th Cir. 2002) (“The State of Georgia and Gainesville have a 
history of official discrimination against blacks. Of course, that does little to 
distinguish Gainesville or Georgia from any other Southern state or city.”). 

340. Butts V. NYC Litig., discussion at 614 F. Supp. 1527, 1544-45 (S.D.N.Y. 
1985) (noting that “[cjontrary to the popularly held belief that racial discrimination 
only takes place within the Fifth and Eleventh Circuits, plaintiffs exhibits. . . support 
the finding that Black and Hispanic voters in New York City have been subject to 
various procedures ... which have had the effect of abridging their voting rights”). 

341. Butts V. NYC Litig., discussion at 779 F.2d 141, 150 (2d Cir. 1985) 
(overturning district court’s prior finding of a Section 2 violation); see also France v. 
Pataki Lidg., discussion at 71 F. Supp. 2d 317, 330 (S.D.N.Y. 1999) (finding no 
histor)' of official discrimination, and noting that “[i]n fact. New York City has taken 
steps to encourage minority voting including mail registration and a Registration 
Task Force appointed by Governor Cuomo. Furthermore, defendants’ expert, Dr. 
Mollenkopf, acknowledged that the election practices in question were not adopted 
as a part of a racist historical tradition” (citation omitted)), 

342. Town of Babylon Lidg., discussion at 914 F. Supp. 843, 886 (E.D.N.Y. 
1996); see also Latino Polidcal Acdon Committee Lidg., discussion at 784 F.2d 409, 
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412 (1st Cir. 1986) (finding “that Boston’s history of discrimination in the area of 
voting rights was less egregious than in certain other parts of the countr/’). 

343. See SENATE REIPORT at 28-30. Single shot voting is a practice by which 
voters can direct their votes to a single candidate running in a multi-member district, 
and choose not to cast their remaining votes for other candidates running at the 
same time. Doing so increases the relative weight of their votes by reducing the 
number of votes other candidates receive. An anti-single shot provision may prevent 
voters from doing this, typically by disqualifying any ballot where a voter has not 
used all available votes. See QuiET REVOLUTION, supra note 6, at 46 (Chandler 
Davidson & Bernard Grofman eds., 1994) (explaining the numbered place ballot 
system, a common type of anti-single shot provision; “[sjingle shot voting is 
impossible if each candidate is required to qualify for a separate place or post (i.e., 
place no. 1 , place no. 2, and so forth). Because every seat on the governing body is 
filled through a head-to-head contest in which only one vote can be cast, there is no 
way to increase the mathematical weight of one’s ballot by denying votes to other 
candidates.”) See also Marengo County Litig., discussion at 731 F.2d 1 546, 1 570 n.45 
(11th Cir. 1 984) (“When voters can cast more than one vote in the same race, an 
anti-single-shot provision can force minority voters to vote for majority candidates.”) 

344. Id. Of the 53 lawsuits finding Factor 3, 25 were decided in the 1980s (20 
violations), 22 in the 1990s (12 violations), and 6 since 2000 (3 violations). 

345. City of Cleveland litig., 297 F. Supp. 2d 901 (N.D. Miss. 2004); Charleston 
County Litig. (SC), 365 F.3d 341 (4th Cir. 2004); Bone Shirt Litig., 336 F. Supp, 2d 
976 (D.S,D. 2004); NAACP v. Fordice Utig. (MS), 252 F.3d 361 (5th Cir. 2001); 
Brooks Litig. (GA), 158 F,3d 1230 (11th Cir. 1998); City of LaGrange Litig. 969 F. 
Supp. 749 (N.D. Ga. 1997); City of Rome litig. (GA), 127 F,3d 1355 (11th Cir. 

1997); Chickasaw County II Utig., No. CIV.A. 1:92CV142-JAD, 1997 U.S. Dist. 
LEXIS 22087, 1997 WL 33426761 (N.D. Miss. Oct. 28, 1997); Calhoun County 
Litig. (MS), 88 F.3d 1393 (5th Cir. 1996); Southern Christian Leadership Litig. (AL), 
56 F.3d 1281 (11th Cir. 1995); Blytheville School District Litig. (AR), 71 F.3d 1382 
(8th Cir. 1995); Stockton Litig. (CA), 956 F.2d 884 (9th Cir. 1 992); Jefferson Parish I 
litig. (LA), 926 F.2d 487 (5th Cir. 1991); Columbus County Dtig., 782 F. Supp. 1097 
(E.D.N.C. 1991); Monroe County Litig., 740 F. Supp. 417 (N.D. Miss. 1990); City of 
Dallas Dtig., 734 F. Supp. 1317 (W.D. Tex. 1990); City of Starke Dtig., 712 F. Supp. 
1523 (M.D. Fla. 1989); Baldwin Board of Education Litig., 686 F. Supp. 1459 (M.D. 
Ala. 1988); City of Jackson Litig., 683 F. Supp. 1515 (W.D. Tenn. 1988); Gretna 
Litig. (LA), 834 F.2d 496 (5th Cir. 1987); Kirksey v. AUain Litig., 658 F. Supp. 1183 
(S.D. Mss. 1987); Dallas County Commission Lidg., 636 F. Supp. 704 (S.D. Ala. 
1986); Gingles Litig. (NC), 478 U.S. 30 (1986); Edgefield County Lidg., 650 F. Supp. 
1176 p.S.C. 1986); LULAC - Midland Lidg., 648 F. Supp. 596 (W.D. Tex. 1986); 
Chapman v. Nicholson Litig., 579 F. Supp. 1504 (N.D. Ala. 1984); Escambia County 
litig. (FL), 748 F.2d 1037 (11th Cir, 1984); City of Greenwood Litig., 599 F. Supp. 
397 (N.D. Mss. 1984); El Paso Independent School District Litig., 591 F. Supp. 802 
(W.D. Tex. 1984); Abilene Litig. (TX), 725 F.2d 1017 (5th Cir. 1984); Major Litig., 

574 F. Supp. 325 (E.D. La. 1983); Terrell Litig. 565 F. Supp. 338 (N.D. Tex. 1983). 

346. Charleston County Litig. (SC), 365 F.3d 341 (4th Cir, 2004); Bone Shirt Dtig., 
336 F. Supp. 2d 976 (D.S.D. 2004); Red Clay School District Utig., 1 16 F.3d 685 (D. ' 
Del. 1 997); City of LaGrange Utig., 969 F. Supp. 749 (N.D. Ga. 1 997); City of Rome 
Litig. (GA), 127 F.3d 1355 (11th Cir. 1997); Town of Babylon Utig., 914F.Supp. 
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843 (E.D.N.Y. 1996); Southern Christian Leadership Litig. (AL), 56 F.3d 1281 (11th 
Cir, 1995); BlytheviUe School District Litig. (AR), 71 F.3d 1382 (8th Cir. 1995); 
Niagara Falls Utig. (NY), 65 F.3d 1002 (2d Cir. 1995); Stockton Litig. (CA), 956 F.2d 
884 (9th Cir. 1992); Columbus County Dtig., 782 F. Supp. 1097 (E.D.N.C. 1991); 

City' of Dallas Litig., 734 F. Supp. 1317 (W.D. Tex. 1990); City of Starke Utig., 712 F. 
Supp. 1523 (M.D. Fla. 1989); Brewer Litig. (TX), 876 F.2d 448 {5th Cir. 1989); 
Baldwin Board of Education Utig., 686 F. Supp. 1459 (M.D. Ala. 1988); City of 
Jackson Utig., 683 F. Supp. 1515 (W.D. Tenn. 1988); City of Springfield Utig., 658 
F. Supp. 1015 (C.D, 111. 1987); County of Big Horn (W'indy Boy) Litig., 647 F. Supp. 
1002 (D. Mont. 1986); Gingles Utig. (NC), 478 U.S. 30 (1986); Edgefield County 
Litig., 650 F. Supp. 1176 (D.S.C. 1986); Sisseton Independent School District Litig. 
(SD), 804 F.2d 469 (8th Cir. 1986); Escambia County Utig. (FL), 748 F.2d 1037 
(1 1th Cir. 1984); City of Greenwood Utig., 599 F. Supp. 397 (N.D. Miss. 1984); 
Lubbock Utig. (TX), 727 F.2d 364 (5th Cir. 1984); El Paso Independent School 
District Utig., 591 F, Supp. 802 (W.D. Tex. 1984); Terrell Utig. 565 F. Supp. 338 
(N.D. Tex. 1983). 

347. Alamosa County Utig., 306 F. Supp. 2d 1016 (D. Colo. 2004); Bone Shirt 
Utig. (SD). 336 F. Supp. 2d 976 (D.S.D. 2004); City of Chicago Heights Litig., Nos. 

87 C 5112, 88 C 9800, 1997 WL 102543 (N.D. lU. Mat. 5, 1997); Southern Christian 
Leadership Utig. (AL), 56 F.3d 1281 (11th Cir. 1995); BlytheviUe School District 
(AR) Utig., 71 F.3d 1382 (8th Cir. 1995); LUU^C - North East I.S.D., 903 F. Supp. 
1071 (W.D. Tex. 1995); Worcester County Utig. (MD), 35 F.3d 921 (4th Cir. 1994); 
Stockton Utig. (CA), 956 F.2d 884 (9th Cir. 1992); SW Texas Junior College Dist. 
Litig., 964 F.2d 1542 (5th Cir. 1992); Columbus County Utig., 782 F. Supp. 1097 
(E.D.N.C. 1991); City of DaUas Utig., 734 F. Supp. 1317 (W.D. Tex. 1990); Jeffers 
Utig., 730 F. Supp. 196 (E.D. Ark. 1989); City of Starke Utig., 712 F. Supp, 1523 
(M.D. Fla. 1989); Brewer Litig. (TX), 876 F.2d 448 (5th Cir. 1989); Harris v. 

Graddick Utig., 695 F. Supp. 517 (M.D. Ala. 1988); Gretna Utig. {T.A), 834 F,2d 496 
(5th Cir. 1987); DaUas County Commission Utig., 636 F. Supp. 704 (S.D. Ala. 1986); 
LULAC - Midland Utig., 648 F. Supp. 596 (W.D. Tex. 1986); Marengo County 
Utig., 623 F. Supp. 33 (S.D. Ala. 1985); Chapman v. Nicholson Utig., 579 F. Supp. 
1504 (N.D. Ala, 1984); Abilene Utig. (TX), 725 F.2d 1017 (5th Cir, 1984); Lubbock, 
727 F.2d 364 (5th Cir. 1984); Mobile School Board Utig. (AL), 706 F.2d 1103 (11th 
Cir. 1983). 

348. Blaine County Utig. (MT), 363 F.3d 897 (9th Cir. 2004); Charleston County 
Utig., 365 F.3d 341 (4th Cir. 2004); Town of Hempstead Utig. (NY), 180 F,3d 476 
(2d Cir. 1999); Stockton Utig. (CA), 956 F.2d 884 (9th Cir. 1992); Jefferson Parish I 
Utig, (I.A), 926 F.2d 487 (5th Cir. 1991); City of Jackson (TN), 683 F. Supp, 1515 
(W.D. Tenn. 1988); City of Springfield, 658 F. Supp. 1015 (C.D. lU. 1987); LULAC - 
Midland Utig., 648 F, Supp. 596 (W.D. Tex. 1986); Chapman v. Nicholson Litig., 

579 F. Supp. 1504 (N.D. Ala. 1984); Escambia County Utig. (FL), 748 F,2d 1037 
(11th Cir. 1984); City of Greenwood, 599 F. Supp. 397 (N.D. Miss. 1984). 

349. City of Philadelphia Utig. (PA), 28 F.3d 306 (3d Cir. 1994) (voters 
automatically removed from the registration list, and required to re-register if they 
had not voted in 4 years); City of Dallas Utig., 734 F. Supp. 1317 (W.lS. Tex. 1990) 
(negligible compensation for elected officials); City of Jackson Utig., 683 F. Supp. 
1515 (XXOD. Tenn. 1988); County of Big Horn (Windy Boy) Utig,, 647 F. Supp. 1002 
(D. Mont. 1986); Sisseton Independent School District Utig. (SD), 804 F.2d 469 (8th 
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Cir. 1986) (apportionment based upon voter registration, not population); Escambia 
County (FL), 748 F.2d 1037 (11th Cir. 1984) (registration fee for candidates); 
Lubbock Utig. (TX), 727 F.2d 364 (5th Cir. 1984). 

350. See Master Lawsuit List. 

351. Id. 

352. Id. 

353. Alamosa County Litig., 306 F. Supp. 2d 1016 (D. Colo. 2004); City of 
Cleveland Utig., 297 F. Supp. 2d 901 (N.D. Miss. 2004); NAACP v. Fordice Utig. 
(MS), 252 F.3d 361 (5th Cir. 2001) (finding that majority-vote requirement was notin 
itself discriminatorv); City of Rome Utig. (GA), 127 F.3d 1355 (11th Cir. 1997); 
Chickasaw County'll Utig., No. CIV.A. 1:92CV142-JAD, 1997 U.S. Dist. LEXIS 
22087, 1997 WI,. 33426761 (N.D. Miss. Oct. 28, 1997); Town of Babylon Utig., 914 
F. Supp. 843 (E.D.N.Y. 1996); Southern Christian Leadership Utig. (AL), 56 F.3d 
1281(llth Cir. 1995); Niagara Falls Utig. (NY), 65 F.3d 1002, 1020 (2d Cir. 1995); 

SW Texas Junior College Dist. Utig., 964 F.2d 1542 (5th Cir. 1992); Jeffers Utig., 

730 F. Supp. 1 96 (E.D. Ark. 1 989) Kirksey v. Main Utig,, 658 F. Supp. 1 1 83, 1 1 94 
(S.D. Miss. 1987) (“Although it is obvious that abolition of the majority vote 
requirements and post system without adoption of anti-single-shot voting laws 
would make it easier in some situations for black candidates to be elected, this Coun 
cannot hold that these provisions as they now exist discriminate against blacks per 
se.”); Terrell Utig., 565 F. Supp. 338 (N.D. Tex. 1983). 

354. See, e.g., Dillard v. Crenshaw County Litig., 650 F. Supp. 1347, 1357 (M.D. 

Ala. 1986) (ordering a preliminary injunction against the at-large election systems in 
the 5 counties, finding that “the Alabama legislature . . .has consistendy enacted at- 
large systems for local governments during periods when there was a substantial 
threat of black participation in the political process , . . enactment[s] . . .[that were] 
not adventitious but rather racially inspired.”); Major Utig., 574 F. Supp. 325, 340 
(E.D. La. 1983) (“As a further obstacle to minority access, the legislature established 
a majority-vote requirement for election to party committees in 1959.”); Mobile 
School Board Utig. (AL), 706 F.2d 1103, 1106-07 (11th Cir. 1983) (“The 1876 act 
which reenacted the 1 852 Act of at-large voting procedures was a convenient 
method of making the election of a black board member unlikely. . .[and when] the 
Alabama legislature reinstated a law which suited the purpose of discrimination, the 
law may be said to have been a product of discriminatory intent.”). See generally 
Quiet Revolution in the South, supra note 6. 

355. See, e.g., Hendrix v. McKinney, 460 F. Supp. 626, 631-32 (M.D. Ala. 1978) 
(describing the slating inquiry as ascertaining “the ability of blacks to get on the 
ballot” and finding that slating existed where no blacks had run for county-wide 
office); Turner v. McKeithen Utig. (LA), discussion at 490 F.2d 191, 195 (5th Cir. 
1973) (reasoning that slating is a particularly salient factor in situations where “the 
black vote has been solicited at a stage when the acmal candidate selection has 
already occurred and the possibility for meaningful influence is significantly 
diminished”); see also White v. Regester, 412 U.S. 755, 766 (1973) (“[Sjince 
Reconstruction days, there have been only two Negroes in the Dallas County 
delegation to the Texas House of Representatives and that these two were the only 
two Negroes ever slated by the Dallas Committee for Responsible Government 
(DCRG), a white-dominated organization that is in effective control of Democratic 
Party candidate slating in Dallas County. That organization, the District Court found, 
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did not need the support of the Negro community to win elections in the county, 
and it did not therefore exhibit good-faith concern for the political and other needs 
and aspirations of the Negro community.”). 

356. See Master Lawsuit List 

357. See Master Lawsuit List. 

358. Westwego Litig. (LA), discussion at 946 F.2d 1 109, 1116 n.5 (5th Cir. 1991). 

359. Town of Hempstead litig. (NY), discussion at 180 F.3d 476, 483-86 (2d Cir. 
1999) 

360. U. at 486. 

.361 . Id. at 496. 

362. City of New Rochelle Litig., 308 F. Supp. 2d 152, 161 (S.D.N.Y. 2003). 

363. Albany County litig.. No. 03-CV-502, 2003 VtL 21524820, at * 44, 46 
(N.D.N.Y. July 7, 2003) (concluding that the evidence “demonstrates that minorities 
have generally been excluded from candidacy for County offices except in 
majority/ minority districts.”). 

364. City of Springfield litig., 658 F. Supp. 1015, 1030 (C.D. 111. 1987). 

365. Id. 

366. Bone Shirt Utig., (SD). 336 F. Supp. 2d 976, 1036 (D.S.D. 2004), 

367. .fe Armour Litig., discussion at 775 F, Supp. 1044, 1056 (N.D. Ohio 1991) 
(noting such rules and observing that “although each precinct had committeemen 
who were paid to campaign for the endorsed candidates, Starks received zero votes 
in four precincts, including one precinct where two parry officials resided. No 
sanctions were taken by the patty against the officials or the committeemen who 
refused to support Starks.”). 

368. City of Philadelphia litig., discussion at 824 F. Supp. 514, 537 & n.22 (E.D. 

Pa. 1993). 

369. See City of Chicago Heights Litig,, Nos. 87 C 51 12, 88 C 9800, 1997 WL 
102543 (N.D. 111, Mar. 5, 1997). 

370. See also Abilene litig. (TX), discussion at 725 F.2d 1017, 1022 (5th Cir. 1984) 
(remanding to district court for additional findings on whether private citizen group 
known as Citizens for Better Government denied black candidates access to slating; 
endorsement of this “white-dominated” organization was essential to win and three 
minority candidates endorsed by organization had not been shown to be “true 
representatives” of the minority population). 

371. Gretna Litig., discussion at 636 F. Supp. at 1 18 (D. La. 1986) (affirming 
district court and noting that “[a]n unofficial slating system excludes black candidates 
from Gretna city elections”). 

372. Pasadena School District Litig., discussion at 958 F. Supp. 1196 (S.D. Tex. 
1997). 

373. City of Dallas Litig., 734 F. Supp. 1317 (W.D. Tex. 1990). 

374. City of LaGrange litig., discussion at 969 F. Supp. 749, 111 (N.D. Ga. 1997) 
(describing the virtual absence of African-American candidates for city council as 
“striking” and observing that support received by the few black candidates to run 
suggested “a lack of oppormnity, rather than a lack of inclination, to sponsor 
minority candidates.”); see also U.S. v. Marengo County Comm’n (AL), 731 F.2d 
1546, 1569 (11th Cir. 1984) (stating that broadly understood, “the term ‘access to 
slating’-that is, the ability to run for office— there does not appear to have been any 
substantial formal or informal impediment to black candidacies.”); Hendrix v. 
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McKinney Litig., discussion at 460 F. Supp. 626, 631 (M.D. Ala. 1978) (“[t]he core of 
the inquiry as to slating is the ability of blacks to get on the ballot.”). 

375. City of Dallas Litig., 734 F. Supp. 1317 (W.D. Tex. 1990) (finding the factor 
not met as the organization that denied access to black and Latino candidates 
through 1977 no longer exists); County of Big Horn, discussion at, 647 F. Supp. 

1002, 1016 (D. Mont. 1986) (assigning no weight to a now-defunct slating 
organization that was never successful in having endorsed candidates elected). 

376. City of Rome litig,, discussion at 127 F.3d 1355 (11th Cir. 1997) (holding 
that informal “tickets” were not a slating device given their infrequent use and non- 
official nature); City of Norfolk Litig., discussion at (concluding that the organization 
alleged to engage in discriminatory slating did not qualify for the factor because it did 
not run candidates for all open seats); Westwego Litig., discussion at (finding that 
although there were local organizations which played a central role in political life 
from which African Americans were excluded but not finding slating because there 
was no official endorsing of candidates). 

377. Little Rock Litig., discussion at 831 F. Supp. 1453, 1460 (E.D. Ark. 1993) 
(dismissing plaintiffs’ claim that the “white power structure” throws support behind 
particular candidates as both untrue and not pertaining to slating); City of 
Philadelphia Litig., discussion at 824 F. Supp. 514, 533 (TE.D, Pa. 1993). 

378. Alamosa County Litig., 306 F. Supp. 2d 1016 (D. Col. 2004). 

379. See, e.g, McCord v. City of Fort Lauderdale, 617 F. Supp. 1093 (11th Cir. 

1999) (no denied access to slating where citizens’ committee exclusively endorsed 
Republican candidates and no African American ever ran as a Republican); LULAC 
(CAS 87) (slating not found where no evidence was presented suggesting that African 
Americans could not run as Republicans if they wanted to). 

380. See Master Lawsuit List 

381. See Blaine County Litig. (MT), discussion at 363 F.3d 897, 914 (9th Cir. 2004) 
(finding socioeconomic disparities as a result of a history of discrimination); Albany 
County litig., discussion at No. 03-CV-502, 2003 WL 21524820, at *12 (N.D.N.Y 
July 7, 2003) (finding that minorities continue to bear the effects of discrimination in 
almost all aspects of life); City of New Rochelle Dtig,, discussion at 308 F. Supp. 2d 
152, 159-60 (S.D.N.Y. 2003) (finding the continuing socioeconomic effects of 
historical discrimination); Montezuma Cortez School District Litig., discussion at 7 
F. Supp. 2d 1152, 1169-1170 (D. Colo. 1998) (“There is no doubt that this depressed 
status was caused, at least in part, by the history of mistreatment alluded to in this 
order.”); Emison Dtig., discussion at 782 F. Supp. 427, 438 p. Minn. 1992) (finding 
the factor met based on extensive housing segregation in the city as well as 
educational performance differences arising from historical discrimination); 
Westwego Dug. (LA), discussion at 946 F.2d 1109, 1115 (5th Cir. 1991) (noting that 
Westwego’s black citizens continue to bear the effects of a history of discrimination- 
”[b]y almost any measure, the black families of Westwego are less well off than their 
white neighbors.”); Garza v. Los Angeles Litig., discussion at 756 F. Supp. 1298, 
1339-1341 (C.D. Cal. 1990); Houston v. Haley Litig., discussion at 663 F, Supp, 346, 
352-54 (N.D. Miss, 1987) (finding past discrimination led to continuing 
socioeconomic disparities); Wamser Litig., discussion at 679 F. Supp. 1513, 1531 
(E.D. Mo. 1987) (finding present socioeconomic disparities as a result of past 
discrimination); Baytown Litig., discussion at 696 F. Supp. 1128, 1132, 1136 (S,D. 
Tex. 1987) (finding that minorities lag significantly behind whites in education. 
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income, occupational status, and employment-”the Court concludes that the 
minorities in Baytown carry with them the results of past discrimination to a 
substantial extent.”); City of Holyoke Litig., discussion at 880 F, Supp, 911, 91749 
(D. Mass. 1995); Halifax County litig., discussion at 94 F. Supp. 161, 166-171 
(E.D.N.C. 1984). 

382. See Metis Litig. (RI), discussion at 347 F.3d 346, 2003 NSfl. 22434637, at * 2 
(1st Cir. 200.3) (‘The state’s African-American citizens continue to suffer from past 
official discrimination in housing, education, health care, and employment. By 
common measure of socio-economic status, educational attainment, and access to 
political resources, they continue to lag behind the rest of the state.”); Berks County 
Litig., discussion at 277 F. Supp, 2d 570, 575, 581 (E.D. Pa. 2003) (‘Hispanics in 
Reading suffer from significant socioeconomic inequality, which is ordinarily linked 
to lower literacy rates, unequal educational opportunities, and depressed participation 
in the political process.”); St. Bernard Parish School Board Litig., discussion at No. 
CIV. A. 02-2209, 2002 U.S. Dist. LEXIS 16540, at *31-32 (E.D. La. Aug. 26, 2002) 
(finding socioeconomic discrepancies and then quoting language from the Senate 
Report linking socioeconomic depression to lower political participation); Old 
Person Litig. (MT), discussion at 230 F.3d 1113, 1129 (9th Cir. 2000) (‘American 
Indians have a lower socioeconomic status than whites in Montana; these social and 
economic factors hinder the ability of American Indians in Montana to participate 
fully in the political process.”); Davis v. Chiles litig. (FL), discussion at 1.39 F.3d 
1414, 1419 & n.lO (11th Cir. 1998) (“Florida has had a history of racially 
discriminatory voting practices and . . . continuing socio-economic disparities ate 
hindering blacks’ participation in the political process in these districts.”); Rural West 
II Litig., discussion at 29 F. Supp. 2d 448, 459 (W.D. Tenn. 1998) (linking low 
socioeconomic status with inability to fundraise and fully participate in politics); 
Chickasaw County II Litig., discussion at No. CIV .A. 1;92CV142-JAD, 1997 U.S. 
Dist. LEXIS 22087, at *10-11 (N.D. Miss. Oct. 28, 1997) (linking low socioeconomic 
status with lack of access to telephones and vehicles, which “translates into lower 
voter participation and heightens a finding of vote dilution”); City of LaGrange 
Litig., discussion at 969 F. Supp. 749, 757, 776 (N.D. Ga. 1997) ((‘These lingering 
effects of Georgia’s history of discrimination continue to translate into diminished 
political influence and oppormnity for LaGrange’s African-American citizens.”); City 
of Rome Utig. (GA), 127 F.3d 1355, 1370-1371, 1385-1386 (11th Cir. 1997) (Hnking 
low socioeconomic status with depressed political participation as shown by the 
positive statistical correlations between status and participation); Sanchez -Colorado 
Litig. (CO), discussion at 97 F.3d 1303, 1322-1324 (10th Cir. 1996) (deciding that the 
lower court’s finding of roughly equivalent political participation was not enough to 
refute the massive quantity of evidence showing current socioeconomic depression 
that could not be explained other than by a history of discrimination); LULAC - 
North East Independent School District Litig.. discussion at 903 F. Supp. 1071, 
1085-1086 (W.D. Tex. 1995) (‘Blacks and Hispanics still beat the effects of past 
discrimination in such areas as education, employment and health, which hinder their 
ability to participate effectively in the political process.”); Cousin Litig., discussion at 
904 F. Supp. 686, 708-710 (E.D. Tenn. 1995) (linking low socioeconomic status with 
isolation “from the economic and political main stream” and inability to “fond and 
mount political campaigns”); Marylanders Litig., discussion at 849 F. Supp. 1022, 
1060-61 (D. Md. 1994) (finding depressed socioeconomic status and quoting the 


60 



1078 


Endnotes, EUen Katz et ai., Documnling Discrimination in Voting: Jadiaal Findings 
Under Section 2 of the VotingFd^ts Act Since 1982 (2005), www.votmgreport.org 

Senate Report for the proposition that depressed socioeconomic status tends to 
depress political participation); Rural West I Litig., discussion at 836 F. Supp. 453, 
461-62 (W.D. Tenn. 1993) (‘In west Tennessee, black citizens are more likely than 
white citizens to live in poverty, to be unemployed, and to live in substandard 
housing. Black citizens are less likely to have completed high school, to own their 
own homes, to have access to a cat, or to have telephones in their homes. As the 
Senate Report recognizes, educational and economic disadvantages can translate into 
political disadvantage.”); Brunswick County Litig., discussion at 801 F. Supp. 1513, 
1518, 1524 (E.D. Va. 1992) (“[BJlacks in Brunswick County bear the lingering effects 
of this discrimination by experiencing lower education levels, poorer housing and 
lesser earning power. This Court finds that these conditions dramatically hinder the 
ability of African Americans to participate fully in the political process in Brunswick 
County,”); Magnolia Bar Association Litig., discussion at 793 F. Supp, 1386, 1409 
(S.D. Miss. 1992) (‘A person with less education is less likely to vote than one with 
more education. A person with less money is less likely to own an automobile and 
therefore less likely to make the effort to go to the polls to vote or to the courthouse 
to register.”); De Grandy Litig., discussion at 794 F. Supp. 1076 (N.D. Fla. 1992) 
(linking low socioeconomic status to depressed political participation as shown by 
voting studies that consistently show a positive correlation between socioeconomic 
factors and voter participation); Hall Litig., discussion at 757 F. Supp. 1560, 1562- 
1563 (M.D. Ga. 1991) (“The depressed socio-economic status of black residents, 
including particularly the lack of public or private transportation, telephones and 
self-employment, hinders the ability of and deters black residents of Bleckley County 
from running for public office, voting and otherwise participating in the political 
process.”); City of Dallas Litig., discussion at 734 F, Supp. 1317, 1403-1405 (N.D. 
Tex. 1990) (linking low socioeconomic status with an inability to fund an effective 
campaign as well as the inability to afford to hold office because of the small amount 
of financial compensation Counsel Members receive); White Litig., discussion at 
1989 U.S. Dist. LEXIS 16117 at *9-11, 22-23 (E.D. Va. 1989) (finding that the 
lingering effects of past dscrimination hinder the political process); Clark Litig., 
discussion at 725 F. Supp. 285, 290-91, 299 (M.D. La. 1988) (‘The stipulated facts 
establish the substantial socio-economic disparities which exist in Louisiana today 
between blacks and whites. These disparities are a vesture of past discrimination and 
they do hinder the ability of blacks to effectively participate in the political 
process.”); Smith-Crittenden County Litig., discussion at 687 F. Supp. 1310, 1317 
(E.D. Ark. 1988) (“T]he history of discrimination has adversely affected 
opportunities for black citizens in health, education, and employment. The hangover 
from this history necessarily inhibits full participation in the political process.”); 
Baldwin Board Education litig., discussion at 686 F. Supp. 1459, 1466-67(M.D. Ala. 
1988) (‘The evidence . . . reflects that this discrimination has resulted in a lower 
socio-economic status for Alabama blacks as a group than for whites, and that this 
lower status has . . . depressed levels of black voter participation and has thereby 
hindered the ability of blacks to participate effectively in the political process.”); 
Mehfoud Litig., discussion at 702 F. Supp. 588, 594-595 (E.D. Va. 1988) (linking low 
socioeconomic status to depressed political participation, which credits expert 
testimony that “participation in the political process is positively correlated with 
socioeconomic status,” and also linking low socioeconomic status with the ability to 
raise enough funds to effectively mn for political office); City of Jackson Litig., 
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discussion at 683 F. Supp. 1515, 1533-1534 (W.D. Tenn 1988) (“White collar 
workers can more easily register and vote than blue-collar workers since they have a 
greater ability to take time off from work. Since black citizens earn less money than 
wliite citizens, it is more difficult for a candidate favored by the black community/ to 
raise campaign funds. Due to their depressed socioeconomic status, it is more 
difficult for the black community to mobilize and get black voters to the polls than it 
is for the white community to do so with white voters,”); Chisom Litig., discussion at 
CIV. A. No. 86-4057, 1989 WL 106485 at *8-9 (E.D. La. Sept. 19, 1989) (Unking low 
socioeconomic status with the inability to finance effective campaigns.); Kirksey v. 
Allain Lidg., discussion at 658 F. Supp. 1183, 1194-1195 (S.D. Miss. 1987) (linking 
low socioeconomic status with depressed political pardcipation and ctediting expert 
testimony linking lower socioeconomic status with lower rates of registration and 
voting); Operation Push Litig., discussion at 674 F. Supp. 1245, 1253-1254, 1264- 
1265 (N.D. Miss. 1987) (linking low socioeconomic stams with the lower availability 
of automobiles making it harder for poor blacks to register during working hours); 
Gretna Litig., discussion at 636 F. Supp. 1113, 1116-1120 (E.D. La, 1986) 
(“pOjepresscd levels of income, education and employment are a consequence of 
severe historical disadvantage. Depressed levels of participation in voting and 
candidacy are inextricably involved in the perception of futility and impotence such a 
history engenders. These historical disadvantages continue through the present day 
and undoubtedly hinder the abiUty of the black community to participate effectively 
in the political process within the City of Gretna.”); Lubbock Litig. (TX), discussion 
at 727 F.2d 364, 383 (5th Cir. 1984) (finding that a history of discrimination 
combined with socioeconomic depressing led to a decreased ability of minorities to 
participate in the political process); cf. Blytheville School District Litig. (AR), 
discussion at 71 F.3d 1382, 1390 (8th Cir. 1995) (holding that the district court did 
not give enough weight to the effect that socioeconomic depression caused by past 
discrimination has on current political participauon). 

383. See, e.g., Rural West II Litig., discussion at 29 F. Supp, 2d 448, 459 (W.D. 
Tenn. 1998) (“Money has a prominent role in American politics. Campaigning is 
expensive and all candidates are aware of the need to raise money. Financed 
electorate groups can exert influence by sponsoring their own candidate or gaining 
the ear of another through contributions. The economic and educational isolation of 
African-Americans described by the Rural West I court limits theit ability to fund and 
mount political campaigns. In this sense therefore, blacks are not able to equally 
participate in the political process.”); Cousin Litig., discussion at 904 F. Supp. 686, 
708-710 (E.D. Tenn. 1995) (finding less ability' to fund a campaign); Mehfoud Litig,, 
discussion at 702 F, Supp. 588, 594-595 (E.D. Va. 1988) (finding less ability to fund a 
campaign); Chisom litig., discussion at CIV. A. No. 86-4057, 1989 WL 106485 at 
*8-9 (E.D. La. Sept. 19, 1989) (finding less ability to fund a campaign). 

384. See, e.g.. City of Rome Litig. (GA), discussion at 127 F.3d 1355, 1370-1371, 
1385-1386 (11th Cir. 1997) (‘Rome’s at-large electoral systems, moreover, have the 
effect of increasing the importance of money in the electoral process by enlarging 
the electoral district.”); Cousin Otig., discussion at 904 F. Supp. 686, 708-710 (E.D. 
Tenn. 1995) (finding less ability to ability to fund and mount political campaigns); 
Columbus County Litig., discussion at 782 F. Supp. 1097, 1103-1105 (E.D.N.C. 
1991) (finding a large district, an at-large challenge, and a large area in which to 
campaign disadvantages minority candidates who are likely to have less access to 
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necessary resources for travel and advertising; City of Dallas Dtig., discussion at 734 
F. Supp. 1317, 1403-1404 (N.D. Tex. 1990) ^‘[Socioeconoinicjdisparities provide a 
distinct advantage to white at-large candidates in terms of financial and other 
support.”). 

385. See, e.g.. Charleston County litig., 316 F. Supp. 2d 268, 291 p.S.C. 2003) 
(“The on-going racial separation that exists in Charleston County — socially, 
economically, religiously, in housing and business patterns— makes it especially 
difficult for African-American candidates seeking county-wide office to teach out to 
and communicate with the predominately white electorate from whom they must 
obtain substantial support to win an at-large elections [sic].”); Cousin litig., 
discussion at 904 F. Supp. 686, 708-710 (E.D. Tenn. 1995) (noting isolation from 
economic and political main stream); Neal litig., discussion at 689 F, Supp. 1426, 
1430 (E.D. Va. 1988); c/ Terrell Litig., 565 F. Supp. 338, 342 (N.D. Tex. 1983) (“It is 
clear to the Court that a major reason for the white majority’s lack of familiarity with 
many black candidates is the severe de facto segregation of housing in Terrell.”). 

386. City of Dallas litig., discussion at 734 F. Supp. 1317, 1403-1405 (N.D. Tex. 
1990) (“The ridiculous pay for Council Members- $50.00 for each meeting - further 
exacerbates the discriminatory effect of these disparities by limiting the pool of 
African-Americans and Hispanics who can financially afford to serve on the Council 
where they would, in effect, volunteer their full time service.”). 

387. See Bone Shirt Dtig., discussion at 336 F. Supp. 2d 976, 1037-1041 (D.S.D. 
2004) (finding Factor 5 met based on evidence of depressed socioeconomic status, 
differentials in voter mmout statistics as well as by expert testimony that “‘[pjeople 
Living on a day-to-day basis wonder if they can heat their home”’-”‘[t]hose are not 
the kinds of people who ate the most predisposed to go out and engage in a great 
deal of political campaigning or activity’”); Red Clay School District Dtig., discussion 
at Civ. A, No. 89-230-LON, 1996 WL 172327, at *19-20 (D. Del. Apr. 10, 1996) 
(finding both depressed socioeconomic status and lower levels of political 
participation by African Americans and overturning the lower court’s determination 
that a 2% difference in voter mrnout was insignificant); Attala County Litig. (MS), 
discussion at 92 F.3d 283, 293-295 (5th Cir. 1996) (finding depressed socioeconomic 
status and depressed political participation); Nipper Litig. (FL), discussion at 39 F.3d 
1494, 1507-1508 (11th Cir. 1994) (overturning the lower courts finding that voter 
registration and turnout were equivalent and finding that while voter registration was 
roughly equivalent, black voter turnout still lagged); City of Philadelphia Dtig., 
discussion at 824 F. Supp. 514, 533-535 (E.D, Pa. 1993) (finding depressed 
socioeconomic status and depressed voter registration and turnout rates); Litde Rock 
litig., discussion at 831 F. Supp. 1453, 1460 (E.D. Ark. 1993) (finding lower 
socioeconomic status as well as depressed levels of voter registration and turnout. 
Although in upholding the District Court’s finding, the 8th Circuit held feat less 
weight should be given to this factor because differences were not as great as in 
other areas.); Columbus County Litig., discussion at 782 F. Supp. 1097, 1103-1105 
(E.D.N.C. 1991) (finding depressed socioeconomic status and lower levels of voter 
turnout despite finding roughly equivalent voter registration numbers); Armour 
Dtig,, discussion at 775 F. Supp. 1044 (N.D. Oh. 1991) (finding depressed 
socioeconomic levels as well as lower rates of political participation); Democratic 
Party of Arkansas litig. (AK), discussion at 890 F.2d 1423, 1431-1433 (8th Cir. 1989) 
(finding lower voter turnout and socioeconomic disparities); City of Springfield 
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Lirig,, discussion at 658 F. Supp. 1015, 1024-1027 (C.D. 111. 1987) (The lingering 
effects of segregation and racial isolation are seen in the statistics of black turnout at 
the polls. The voting participation of blacks continues to kg well behind that of 
whites. Blacks participate at a rate of one-third to one-half of white voters.”); County 
of Big Horn (Windy Boy) litig., discussion at 647 F. Supp. 1002, 1016-1017 (D. Mt. 
1986) (finding that although voter registration between Native Americans and whites 
was roughly equivalent, Native American voter turnout sull la^ed.); Gretna Litig., 
discussion at 636 F. Supp. 1113, 1116-1120 (E.D. La. 1986) (finding continued 
socioeconomic disparities, and noting that although blacks and whites register to 
vote in roughly equivalent numbers, black voter turnout stiU lagged behind that of 
whites.); Edgefield County Litig., discussion at 650 F. Supp. 1176, 1180-1189 (D.S.C. 
1986) (finding socioeconomic disparities and lower voter turnout for blacks than for 
whites); Dillard v. Crenshaw Litig., discussion at 649 F. Supp. 289, 295 (M.D. Ala, 
1986) (finding both current and past depressed socioeconomic and political 
participation); Jordan litig., discussion at 604 F. Supp. 807, 812 (N.D. Miss. 1984) 
(finding depressed socioeconomic status and decreased voter registration rates); 
Terrazas Litig., discussion at 581 F. Supp. 1329, 1348-1351 (N.D. Tex. 1984) (finding 
depressed political participation due to low voter registration and turnout number. ); 
Gingles litig., discussion at 590 F. Supp. 345, 360, 363 (E.D.N.C. 1984) (‘[There 
are] continued relatively depressed levels of black voter registration.” “[African 
Americans’] lower socio-economic status gives rise to special group interests 
centered upon those factors. At the same time, it operates to hinder the group’s 
ability to participate effectively in the political process and to elect representatives of 
its choice as a means of seeking government’s awareness of and attention to those 
interests.” The court also noted depressed levels of voter registration.); Marengo 
County Litig. (AL), discussion at 731 F.2d 1546, 1551, 1567-1570 (11th Cir. 1984) 
(“Past discrimination may cause blacks to register or vote in lower numbers than 
whites. Past discrimination may also lead to present socioeconomic disadvantages, 
which in turn can reduce participation and influence in political affairs.”); Dallas 
County Commission Litig. (AL), discussion at 739 F.2d 1529, 1537-1538 (IT’’ Cir. 
1984) (overturning the lower court’s finding that equivalent voter registration rates 
showed effective political participation despite persisting socioeconomic disparities 
because blacks continued to turn out at lower rates than whites); City of Greenwood 
Litig., discussion at 599 F. Supp. 397, 400-401 (N.D. Miss. 1984) (finding that 
plaintiffs showed depressed socioeconomic status as well as depressed politica! 
participation as demonstrated by lower voter turnout rates); Escambia County' Litig. 
(FL), 748 F.2d 1037, 143-144 (5th Cir. 1984) (finding depressed socioeconomic 
status and political participation and expressly rejecting the proposidon that plaintiffs 
must prove causation between the two); Buskey v. Oliver Litig., discussion at 565 F. 
Supp, 1473, 1475-1476 (M.D. Ala. 1983) (finding socioeconomic disparities and low 
voter registration); Major Litig., discussion at 574 F. Supp. 325, 339-341 (E.D. La. 
1983) (finding that a “legacy of historical discrimination” caused lower 
socioeconomic status of blacks, and finding lower registration and turnout in the 
black community); Mobile School Board Litig., discussion at 542 F. Supp, 1078, 
1093 (S.D. Ala. 1982) (finding socioeconomic disparities and depressed registration 
and turnout rates). 

388. See NAACP v. Fordice Litig. (MS), discussion at 252 F.3d 361, 367-368 (5th 
Cir. 2001) (refusing to find inequality of political access where evidence showed that 
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registration and turnout rates were nearly equal); Southern Christian leadership 
Conference litig., discussion at 785 F. Supp. 1469, 1473, 1486 (M.D. Ala. 1992) 
(finding that despite depressed socioeconomic status, blacks are registered to vote in 
approximately equal numbers to whites and in some areas black voter registration 
exceeds that of whites); Monroe County Ling., discussion at 740 F. Supp. 417, 423- 
424 (N.D. Miss. 1990) (finding no evidence of a disproportionate level of black voter 
participation in Monroe County, and noting that “the black turnout in the 1989 
alderman election in Aberdeen was higher in the 93% black ward than the white 
turnout in more affluent wards”); City of Starke Litig., discussion at 712 F. Supp. 
1523, 1529 (M.D. Fla. 1989) (finding that black and white voter registration and 
turnout numbers were nearly equivalent); Liberty County Commissioners Litig. (FL), 
discussion at 865 F.2d 1566, 1582 (11'*' Cir. 1988) (finding socioeconomic disparities, 
but that on the whole black voter registration was generally high and often even 
exceeded that of whites); City of Boston Litig., discussion at 609 F. Supp. 739, 744- 
745 (D. Mass. 1985) (finding that blacks and whites register and vote at “basically 
similar” rates); City of Fort Lauderdale Litig., discussion at 617 F. Supp. 1093, 1104- 
05 (D.C. Fla. 1985) (finding that despite depressed socioeconomic status, blacks stiH 
turned out to vote in equal or greater numbers than whites and therefore Factor 5 
was not met); City of Norfolk Litig., discussion at 605 F. Supp. 377, 391-392 (E.D. 
Va. 1984) (“Blacks ate registering to vote and turning out to vote at rates equal to or 
greater than the rate for whites, based on a percentage of the voting age 
population.”); Rocha Litig., discussion at No. V-79-26, 1982 U.S. Dist. LF.XIS 15164 
at *21-22 (S.D. Tex. Aug. 23, 1982) C‘[T)he past discrimination does not appear to 
affect the political participation of minorities.” They freely register to vote and do 
vote in the same ratio as do the Anglos.”); rf. France Litig., discussion at 71 F. Supp. 
2d 317, 3.32 (S.D.N.Y. 1999) (“Minorities have not been excluded from participating 
in the political process as is evident by their climbing voter registration rates, turnout 
at the polls and their success in the electoral process.”); Metro Dade County Litig., 
discussion at 805 F. Supp. 967, 981, 991-992 (S.D. Fla. 1992) (“[D]espite the 
depressed levels in [education, employment and health]. Blacks are making great 
strides in overcoming these obstacles as evidenced by their high registered voter 
turnout levels.”). 

389. See, e.g., Nipper Dug. (FL), discussion at 39 F.3d 1494, 1507-1508 (11th Cir. 
1994) (overturning the lower court’s finding that voter registration and turnout were 
equivalent; finding that while voter registration was roughly equivalent, black voter 
turnout still lagged); Columbus County Dtig., discussion at 782 F. Supp. 1097, 1103- 
1105 (E.D.N.C. 1991) (finding depressed socioeconomic status and lower levels of 
voter turnout, despite roughly equivalent voter registration numbers); County of Big 
Horn (Windy Boy) Dtig., discussion at 647 F. Supp. 1002, 1016-1017 (D. Mt. 1986) 
(finding that although voter registration between Native Americans and whites was 
roughly equivalent. Native American voter turnout still lagged); Gretna Dtig., 
discussion at 636 F. Supp. 1113, 1116-1120 (E.D. La. 1986) (finding continued 
socioeconomic disparities, and noting that although blacks and whites register to 
vote in roughly equivalent numbers, black voter turnout still lagged behind that of 
whites); Dallas County Commission Litig. (AL), discussion at 739 F.2d 1529, 1537- 
1538 (11th Cir. 1984) (overturning the lower court’s finding that equivalent voter 
registration rates showed effective political participation despite persisting 
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socioeconomic disparities because blacks continued to turn out at lower rates than 
wliites). 

390. See Town of Hempstead Litig., discussion at 956 F. Supp. 326, 342 (E.D.N.Y. 

1997) (noting that in comparison to other parts of the country, socioeconomic 
differences in Hempstead, while present, were not as severe as in other parts of the 
country and that “differences in the socioeconomic status of blacks do not 
significantly impair their relative ability to participate in the political process”); Fort 
Bend Independent School District litig. (TX)> discussion at 89 F.3d 1205, 1220 (5th 
Cir. 1996) (finding that socio-economic disparities “do not prevent meaningful 
participation in the political process”). 

S91. See Rodriguez Litig., discussion at 308 F. Supp. 2d 346, 435 (S.D.N.Y. 2004) 
(finding that minorities in New York bear “to some extent” the effects of past 
discrimination, while finding no “substantial or adequate showing” that the 
“socioeconomic status of minorities significandy impairs their ability to participate in 
the political process in the relevant geographical areas”); Alamosa County Litig., 
discussion at 306 F. Supp. 2d 1016, 1035-1038 p. Colo. 2003) (“mhe Court 
concludes that notwithstanding historical ethnicity-based discriminarion, there is 
insufficient evidence to conclude that socioeconomic or educational conditions 
currcndy hinder Hispanic residents in Alamosa County from participating in the 
electoral process.”); City of Chicago Heights litig., discussion at Nos. 87 C 5112, 88 
C 9800, 1997 WL 102543, at *10 (N.D. lU. Mar. 5, 1997) (‘This factor requires a 
showing that, as a result of past discrimination, African-Americans in Chicago 
Heights suffer from lower socioeconomic conditions than whites and that African- 
American political participation is depressed.”); Mallory- Hamilton County litig., 
discussion at 38 F. Supp. 2d 525, 542 (S.D. Oh. 1997) (“Plaintiffs have submitted no 
evidence which establishes that the effects of past discrimination deny African- 
Americans equal access to the political process or actually hamper the ability of 
African-Americans to participate in the political process. The Court hereby makes 
these same findings with respect to Summit County in general, and with respect to 
the Court of Common Pleas for Summit County, and the Akron Municipal Court in 
particular.”); Town of Babylon Litig., discussion at 914 F. Supp. 843, 887-889 
(E.D.N.Y. 1996) (noting absence of evidence on depressed socio-economic status 
and insufficient evidence of depressed political participation); Kent County Dug., 
discussion at 790 F. Supp 738, 744, 749 (S.D. Mich. 1992) (finding that 
notwithstanding socioeconomic disparities, there was no showing of less opportunity 
to participate in the electoral process in Kent County); Turner Litig., discussion at 
784 F. Supp. 553, 576-577 Ji-D. Ark. 1991) (finding that the factor was not met 
because there was no evidence that black voters had “less opportunity than other 
members of the electorate to participate in the political process”); McCarthy Dtig. 
(TX), discussion at 749 F.2d 1134, 1135-1137 (5th Cir. 1984) (holding that plaintiffs 
must present evidence to show that there are actual obstacles or hindrances to 
minority political participation); see abo Suffolk County litig., discussion at 268 F. 
Supp. 2d 243, 265 (E.D.N.Y. 2003) (‘[Tlhe plaintiffs have not established, in any 
manner, that Hispanics’ lower socioeconomic condition in Suffolk County, if such is 
the case, has deprived them of their right to participate in legislative elections.”); c.f. 
Chickasaw County I Litig., discussion at 705 F. Supp. 315, 320-321 (N.D. Miss. 
1989) (finding insufficient evidence showing actual depressed political participation 
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and citing some testimony su^esting that registration and turnout may be higher 
among black voters than white.). 

392. See Charleston County Ijtig., discussion at 316 F. Supp. 2d 268, 282-292 
(D.S.C. 2003); LULAC v. Clements Litig. (TX), discussion at 986 F.2d 728, 782 & 
n.41, (5th Cir. 1993); Nea! Urig., discussion at 689 F. Supp. 1426, 1428-1431 (E.D. 
Va. 1988); TerreU Litig., 565 F. Supp. 338, 341-342 (N.D. Tex. 1983) (finding that 
although blacks are registered in equal or greater numbers than whites past 
discrimination lingers in housing segregation, which makes winning the white 
crossover vote nearly impossible because of the white majority’s lack of familiarity 
with many black candidates.); Terrazas Litig., discussion at 581 F. Supp. 1329, 
1348-1351 (N.D. Tex. 1984) (crediting lay testimony concerning “the feeling among 
Hispanic candidates and voters in Dallas County that political action is futile”). 

393. Charleston County Litig., discussion at 316 F. Supp. 2d 268, 291 (D. S.C. 
2003). 

394. Neal Litig., discussion at 689 F. Supp. 1426, 1430 (E.D. Va. 1988); also 
Terrell Litig., 565 F. Supp. 338, 342 (N.D. Tex. 1983) (“It is clear to the Court that a 
major reason for the white majority’s lack of familiarity with many black candidates is 
the severe de facto segregation of housing in Terrell.”). 

395. City of St. Louis Litig., discussion at 896 F. Supp. 929 (E.D. Mo. 1995) 
(finding depressed socioeconomic status and voter turnout is not sufficient to satisfy 
this factor when difference in mrnout could be attributable to voter apathy); 
Armstrong v. Allain Litig., discussion at 893 F. Supp. 1320, 1332-1333 (S.D. Miss. 
1994) (finding that although significant socioeconomic disparities between whites 
and blacks exist, that the lack of vote turnout could be attributable to voter apathy 
and noting that when a black candidate is up for election, “the turnout of black 
voters increases dramaticallj’”); City of Columbia Litig., discussion at 850 F. Supp 
404 (D.S.C. 1993) (“Based on these registration and turnout statistics, the court 
rejects the notion that lower black turnout in city elections is attributable, to a 
significant degree, to the inability of blacks to learn of the election, to obtain 
transportation to the polls, or to mobilize in support of candidates and issues. A far 
more plausible explanation for low black turnout in city elections is the same as that 
for low mrnout generally: voters are either satisfied that the City is working well, thus 
little interest is generated by the campaigns, or they are generally uninspired by some 
of the candidates.”); SW Texas Junior College Dist. Litig., discussion at Civ. A. No. 
DR-88-CA-18, 1991 WL 367969, at *3-7 (W.D. Tex. Feb. 25, 1991) (“[T]his Court is 
hesitant to intervene when those same Hispanics could readily solve this problem by 
simply running candidates and mrning out to vote.”); Carrollton NAACP Litig. 
(GA), discussion at 829 F.2d 1547, 1561 (11th Cir. 1987) (upholding the District 
Court’s finding that the defendant had sufficiently carried its burden to disprove 
“any causal connection between economic disparities and reduced political 
participation by minorities” and finding that there had been significant efforts to 
ensure that voter registration facilities were equally dispersed and available to all 
without regard to race). 

396. See City of St. Louis Litig., discussion at 896 F. Supp. 929 (E.D. Mo. 1995) 
(finding evidence of depressed socioeconomic stams and voter turnout was not 
sufficient to satisfy Factor 5 when difference in turnout could be attributable to voter 
apathy); Armstrong v, Allain Utig., discussion at 893 F. Supp. 1320, 1332-1333 (S.D. 
Mss. 1994) (finding that although significant socioeconomic disparities between 
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whites and blacks exist that it could be attributable to voter apathy-when a black 
candidate is up for election, “the turnout of black voters increases dramatically.”); 
City of Columbia Litig., discussion at 850 F. Supp 404 (D.S.C. 1993) (finding lower 
black voter turnout attributable to voter apathy as opposed to the “inability of blacks 
to learn of the elecdon, to obtain transportation to the polls, or to mobilize in 
support of candidates and issues;” and concluding that black voters “arc either 
satisfied that the City is working well, thus Utde interest is generated by the 
campaigns, or they are generally uninspired by some of the candidates”); SW Texas 
Junior College Dist. Idtig., discussion at Civ. A. No. DR-88-CA-18, 1991 WL 367969 
at *6-*7 (W.D. Tex. Feb. 25, 1991) (blaming low voter turnout on voter apathy and 
suggesting that “those same Hispanics (who are currendy underrepresented] could 
readily solve this problem by simply running candidates and turning out to vote”). 

397. See, e.g.. Bone Shirt Litig., discussion at 336 F. Supp. 2d 976, 1040 (D.S.D. 
2004) (“People living on a day-to-day basis wonder if they can heat their home. 
Those are not the kinds of people who are the most predisposed to go out and 
engage in a great deal of political campaigning or activity.”); Attala County Litig. 
(MS), discussion at 92 F.3d 283, 293-295 (5th Cir. 1996) (overturning lower court’s 
attribution of lower black voter participation to voter apathy, which affected both 
blacks and whites because to “conclude that black voter apathy is the reason for the 
failure of blacks to elect the candidates of their choice when apathy affects all voters 
is counterintuitive”-”[t]he fact that blacks and whites in Attala County arc going to 
the polls in decreasing proportions does not explain why blacks alone are essentially 
shut out of the political processes of the county.” (emphasis in original)); Gretna 
litig., discussion at 6.36 F. Supp. 1113, 1120 (E.D. La. 1986) (‘Depressed levels of 
participation in voting and candidacy are inextricably involved in the perception of 
futility and impotence” engendered by “severe historical disadvantage.”); Terrazas 
Litig., discussion at 581 F. Supp. 1329, 1348-1351 (N.D. Tex. 1984) (finding Factor 5 
based on depressed political participation as shown by low voter registration and 
turnout number, and “the feeling among Hispanic candidates and voters in Dallas 
County that political action is futile.”); Major litig., discussion at 574 F, Supp. 325, 
339-341 (E.D. La. 1983) (finding both lower socioeconomic status of blacks and 
lower registration and turnout in the black community, and concluding that “[a] 
sense of futility engendered by the pervasiveness of prior discrimination, both public 
and private, is perceived as discouraging blacks from entering into the governmental 
process”). 

398. Grema Litig., discussion at 636 F. Supp. 1113, 1120 (E.D. La. 1986). 

399. Id. 

400. Cincinnati Litig., discussion at No. C-1 -92-278, 1993 WL 761489, at *11 
(S.D. Ohio July 8, 1993) (“While the effects of discrimination in such areas as 
education, employment and housing do hinder the ability of some African 
Americans personally to finance political campaigns, the defendants have neither 
created these conditions nor do they intentionally maintain them.”). 

401. Milwaukee NAACP litig., discussion at 935 F. Supp. 1419, 1427, 1433 (E.D. 
Wis. 1996) (finding no evidence had traced the continuing socioeconomic disparities 
to discrimination in the challenged county or state of Wisconsin). 

402. See Pasadena Independent School District Litig., discussion at 958 F. Supp. 
1 196, 1225 (S.D. Tex. 1997) (“The socioeconomic data does not distinguish between 
Hispanics who are recent immigrants and those who have been in this country for 
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longer periods, particularly those who are citizens. This information is important to 
this analysis, but was not presented.”); Aldasoro v. Kennerson Litig., discussion at 
922 F, Supp. 339, 365 (S.D. Cal. 1995) (“Hispanics are characterized by lower 
socioeconomic status than Anglos, but many Hispanics in El Centro have 
immigrated recently from Mexico, a third world country, and naturally are 
characterized by lower socioeconomic status . . . Therefore, it is critical to distinguish 
between foreign bom and native bom Hispanics in addressing this Senate Factor. 
Plaintiffs’ evidence failed to make this distinction.”); El Paso Independent School 
District Utig., discussion at 591 F. Supp. 802, 807, 809-810 (W.D. Tex. 1984) 
(finding discrepancies in socioeconomic status between Hispanics and whites, but 
holding that the “record fails to show how many of those affected by unemployment 
are recent immigrants or resident aliens as opposed to citizens” as well as that “[tjhe 
evidence . . . fails to show how many residents of South El Paso were educated (or 
not educated) in Mexico rather than in the United States”). 

403. See, e.g.. Magnolia Bar Association Litig., discussion at 793 F. Supp. 1386, 
1409 (S.D. Miss. 1992) (“[BJlacks in Mississippi continue to bear the effects of 
discrimination in critical areas of socioeconomic attainment and this continues in 
some ways to affect their opportunity to participate in the political process and to 
elect representatives of their choice.”). See also Calhoun County Litig., discussion at 
813 F. Supp. 1189 (ND. Miss. 1993) (finding that repercussions of discrimination 
against African-Americans continues to effect political participation). 

404. See Magnolia Bar Association Dtig., discussion at 793 F. Supp. 1386, 1409 
(S.D. Miss. 1992) (“[BJlacks in Mississippi continue to bear the effects of 
discrimination in critical areas of socioeconomic attainment and this continues in 
some ways to affect their opportunity to participate in the political process and to 
elect representatives of their choice.”). 

405. Id. 

406. See Master Lawsuit Dst. 

407. See, e.g., Columbus County Dtig., discussion at 782 F. Supp. 1097, 
1 105 (E.D.N.C. 1991) (noting the long history' and continuing practice of using racial 
appeals in campaigns in Columbus County and North Carolina generally). 

408. Racial appeals found in 1950 (Gingles Dtig.), 1954 (Gingles Litig.), 1960 
(Gingles Litig.), 1968 (Gingles Litig.), 1970 (City of Dallas Litig.), 1971 (Garza v. Los 
Angeles Dtig. and City of Philadelphia Dtig.), 1972 (City of Dallas Dug. and Gingles 
Litig.), 1973 (Charleston County Dtig. and Butts v. NYC Dtig.), 1975 Qeffers Utig. 
and City of Dallas Litig.), 1976 0effers Utig. and City of Dallas Utig.), 1977 (City of 
Greenwood Utig.), 1979 (Town of Babylon Utig.), 1982 (Southern Christian 
Leadership Utig. and Jordan Utig.), 1983 (Garza v. Los Angeles Utig., Clark Utig., 
Neal Utig., Mehfoud Utig., and City of Philadelphia Utig.), 1984 (County of Big 
Horn Utig., Gingles Utig., Town of Babylon Utig.), 1985 (Armour Utig.), 1986 
(Armstrong v. AUain Utig,), 1987 (Clark Utig., Mehfoud Utig., City of Philadelphia 
Utig., Town of Hempstead Utig., Town of Holyoke Utig., and Wamser Utig.), 1988 
(City of Dallas Utig. and Charleston County Utig.), 1989 (Magnolia Bar Association 
Litig. and City Dallas Utig.), 1990 (Southern Christian Leadership Litig., Metro Dade 
County Utig., Magnolia Bar Association Utig., and Charleston County Utig.), 1991 
(Magnolia Bar Association Utig. and City of Philadelphia Utig.), 1992 (Charleston 
County Utig. and Alamosa County Utig.) 1995 (City of LaGrange Utig.), 2000 
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(Charleston County litig.), 2002 (Bone Shirt Litig. and St, Bernard Parish School 
Board Litig.). 

409. See Master Lawsuit Dst. 

410. See Southern Christian Leadership Litig., Jordan litig., County of Big Horn 
Litig,, Gingies Litig., Armstrong v. Allain litig., Clark Litig., Mehfoud Litig., 
Magnolia Bar Association Litig., City of LaGrange Ling., Bone Shirt Utig., St. 
Bernard Parish School Board Litig. 

411. See, e.g., Crenshaw County Litig., discussion at 649 F. Supp. 289, 295 (M.D. 
Ala. 1986) (finding that “white candidates have encouraged voting along racial lines 
in Calhoun, Lawrence, and Pickens county by appealing to racial prejudice.”); Clark 
Litig,, discussion at 777 F. Supp. 471, 1991 Li.S. Dist. LEXIS 14322, *80 (M.D. 
La. 1991) (“She [an African American judicial candidate] also testified about the 
overt and covert racial appeals in both elections by candidates and the public [in 
1983 and 1987 campaigns].”); Magnolia Bar Ass’n., 793 F. Supp. 1386, 1409-10 (S.D. 
Miss. 1992) (“Supreme court and other judicial campaigns in Mississippi have been 
characterized by overt and subtle racial appeals. For example, in the 1986 Supreme 
Court Central District, Place No. 2 election, avowed segregationist Barrett relied on 
overt racial appeals in his unsuccessful attempt to defeat black former Justice 
Anderson.”); Martin v. Allain, 658 F. Supp. 1183, 1195 (S.D. Miss. 1987) (“Plaintiffs, 
however, presented proof of racial appeals ... by Richard Barrett in his 1986 
challenge of Mississippi Supreme Court Justice Reuben Anderson.”). 

412. See LULAC v. Clements litig., discussion at 999 F.2d 831, 879 (5'*' Cir. 
1993)(Gnding that a judicial candidate had been labeled a “Black Muslim” by his 
opponent); City of Dallas Litig., discussion at 734 F. Supp. 1317, 1339 (N.D. 
Tex. 1990)(finding in the 1972 Precinct 7 Constable’s race, the incumbent used ads 
describing his African-American opponent in this manner; “A black man (no 
qualifications of any kind)”). 

413. See Alamosa County litig., discussion at 306 F. Supp. 2d 1016, 1025-26 (D. 
Colo. 2004)(idcnti£ying as a “subtle ethnic appeal” Marguerite Salazar’s 1992 
campaign for county commission in which “she ran as a designated Hispanic role 
model immediately after joining the Hispanic Leadership Institute”). 

414. See Bone Shirt Litig., discussion at 336 F. Supp. 2d 976, 1041 (D.S.D. 2004) 
(characterizing as a racial appeal the headline in the state’s largest newspaper, 
trumpeting “HUNHOFF PICKS INDIAN WOMAN AS RUNNING MATE”); 
Armour Litig., discussion at 775 F. Supp. 1044, 1056 (N.D. Ohio 1991) 
(“[T|hroughout the [1985] primary race, the media focused on Starks’ race, 
consistendy describing him as the black candidate for Mayor.”); Neal Litig., 
discussion at 689 F. Supp. 1426, 1431-32 (E.D. Va. 1988) (identifying a racial appeal 
in an editorial that identified two candidates as black and “urged voters not to vote 
on account of race, but rather on merit. However, the editorial also said that the race 
from District 3, involving Jack Green, ‘is of great concern to many county residents’ 
because Green could earn ‘solid black support’ to defeat the veteran incumbent. The 
editorial dearly favored the re-election of the ‘more experienced’ incumbents.”). But 
see City of Norfolk Litig., discussion at 605 F. Supp. 377, 392 (D.C. Va. 1984) 
(deciding that news accounts discussing the race of candidates and the issue of black 
representation in the 1982 campaign were not racial appeals where court found that 
black candidates has raised the issue and no evidence the issues was used to appeal to 
racial prejudice of voters). 
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415. See Charleston County litig., discussion at 316 F. Supp. 2d 268, 

(D.S.C. 2003); Southern Christian Leadership lidg., discussion at 56 F.3d 1281, 1290 
(11th Cir. 1995) f‘One . . . subtle racial appeal was in the Democratic Party primary 
in 1982 which involved a newspaper ad run by a white candidate contrasting the 
pictures of the white candidate and Justice Adams [who is African American].”); 
LULAC V. Clements litig., discussion at 999 F.2d 831, 879 (5'’’ Cit. 1993); Mehfoud 
Litig., discussion at 702 F. Supp. 588, 595 (E.D. Va. 1988) (citing selective use by 
white candidate of flyer with black opponent’s photograph, and failure to use similar 
photograph in campaign against a white candidate); Magnolia Bar Litig., discussion at 
793 F. Supp. 1386, 1410 (S.D. Miss. 1992) (citing the white candidate’s campaign 
flyers with pictures of African-American candidates used in judicial elections in 1989, 
1990, 1991). But see Charleston County Litig., discussion at 316 F. Supp. 2d 268, 295 
(D.S.C. 2003) (classifying as a racial appeal a campaign flyer from a race involving 
two white candidates that featured the photograph of an African-American elected 
official unassociated with either of the white candidates). 

416. See, e.g. Red Clay School District Litig., discussion at 780 F. Supp. 221, 237 
(D. Del. 1991) (concluding that the a newspaper article with accompanying 
photographs of black and white candidates was not a racial appeal because the 
“candidates [were] not referred to in any disparaging manner”); City of Jackson 
Dug., discussion at 683 F. Supp. 1515, 1534-35 (W.D. Tenn. 1988) (rejecting the 
argument that a newspaper’s publishing of candidate photographs was a racial 
appeal). 

417. City of Jackson Litig., discussion at 683 F. Supp. 1515, 1534-35 (W.D. 

Tenn. 1988); see also Red Clay School District Dtig., discussion at 780 F. Supp. 221, 
237 (D. Del. 1991) (finding no racial appeal where newspaper published pictures of 
the candidates, stating that race may be an issue in the 1985 election, and noting 
concerns expressed by sole black board member that the black vote might be split). 

418. Charleston County Litig., discussion at 316 F. Supp. 2d 268, 294- 

97 (D.S.C. 2003) (finding that darkened photographs of African-American 
opponents were run by white candidates in their campaign materials in 1988, 1990, 
1992); City of Philadelphia Dtig., discussion at 824 F. Supp. 514, 537 (E.D. Pa. 1993) 
(finding that a white candidate’s photograph had been darkened by her opponent 
and used in the opponent’s campaign literature). 

419. Charleston County litig., discussion at 316 F. Supp. 2d 268, 294- 

97 (D.S.C. 2003). 

420. City of Philadelphia litig., discussion at 824 F. Supp. 514, 537 (E.D. 
Pa. 1993). 

421. Id. 

422. See, e.g.. City of Dallas Dtig., 734 F. Supp. 1317, 1348 (N.D. Tex. 1990) 
(Noting that a white slating group warned of the “Mass Block Voting Tactics” in the 
black areas of South Dallas in 1970 and noting that “Folsom also distributed a leaflet 
charging that Weber was attempting to win the election with a ‘massive black 
turnout,’ and threatening that ‘Garry Weber’s South Dallas Machine is going to elect 
the next mayor’ thanks to the efforts of ‘professional black campaigners who will 
turn out unprecedented numbers of blacks voting for Weber.’”); Neal Litig., 
discussion at 689 F. Supp. 1426, 1431-32 (E.D. Va. 1988) (identifying a racial appeal 
in an editorial stating that the race from District 3, involving Jack Green, ‘is of great 


71 



1089 


Endnotes, EUen Kat? ct al , Documenting Discrimination ni I oting: Judicial bindings 
Under Scctirtn 2 of the \ d/truiEJghts Act Since (2dU5), U'Ww .votingreporr.org 


concern to many county residents’ because Green could earn ‘solid black support’ to 
defeat the veteran incumbent.”). 

423. See, aj., J effers Litig., discussion at 730 F. Supp. 196, 212 (E.D. Ark. 1989) 
(“In the Mayor’s race in Pine Bluff in 1975, for example, a supporter of a white 
candidate publicly warned that if white voters didn’t turn out, there would be a black 
mayor.”) 

424. See, e.g.. Armour laag., discussion at 775 F. Supp. 1044, 1056 (N.D. Ohio 
1991) (finding that a black mayoral candidate’s opponents emphasized that if the 
black candidate was elected, he would have a black cabinet, and that the police chief 
and fire chief would also be black). 

425. See, e.g.. Bone Shirt Litig., discussion at 336 F. Supp. 2d 976, 1041 (D.S.D. 
2004) (“During the 2002 primary election for Bennett County offices, Indians were 
accused of ‘trying to take over the county politically, . . . [and] trying to take land 
back and put it in trust.’”); City of Philadelphia Litig., discussion at 824 F. Supp. 514, 
n.l9 (E.D. Pa. 1993) (“In the 1983 mayoral election. Mayor Goode testified that his 
opponent, former Mayor Frank Rizzo, attempted to associate Mayor Goode with 
Jesse Jackson and Harold Washington, implying that Mayor Goode’s candidacy was 
part of ‘a movement by blacks to take over all across the country.’”). 

426. Armour Litig., discussion at 775 F. Supp. 1044, 1056 (N.D. Ohio 1991). 

427. Bone Shirt Litig., discussion at 336 F. Supp. 2d 976, 1041 (D.S.D. 2004). 

428. Jordan Dug., discussion at 604 F. Supp. 807, 814 (N.D. Miss. 1984) ((‘One 

campaign televiston commercial sponsored by the white candidate whose slogan was 
‘He’s one of us’ opened and closed with a view of Confederate monuments 
accompanied by this audio message: You know, there’s something about Mississippi 
that outsiders will never, ever understand. The way we feel about our family and 
God, and the traditions that we have. There is a new Mississippi, a Mississippi of 
new jobs and new opportunity for all our citizens, [video pan of black factory 
workers] We welcome the new, but we must never, ever forget what has gone 
before, [video pan of Confederate monuments] We cannot forget a heritage that has 
been sacred through our generadons.”) . 

429. City of Holyoke ling., discussion at 880 F. Supp. 911, 922 (D. Mass. 1995). 

4,30. U. 

431. Id. 

432. Charleston County Dug., discussion at 316 F. Supp. 2d 268, 
296 (D.S.C. 2003). 

433. Id 

434. Id 

435. See, e.g.. City of Dallas Ddg., discussion at 734 F. Supp. 1317, 1368 (W.D. 
Tex. 1990) (counting as a racial appeal a 1989 newspaper column indicating that “a 
‘protest vote’ for lawyer and ‘civic gadfly,’ Peter Lesser ... could lead to racial 
violence and white flight;” citing leaflet that accused opponent’s campaign of 
“planting lies and rekindling old fires that could set Black/White relations back 20 
years,” and told black voters “No one. Black or White, will benefit from the 
hostilities between the Races [that] Garry Weber’s hate-campaign is trying to force.”). 

436. ' See, e.g., Metro Dade County Litig., discussion at 805 F. Supp. 967, 981-82 
(S.D. Fla. 1992) (“Recent elections demonstrate how successfully candidates and 
their supporters have engaged in a tactic of ‘guilt by association’ to defeat Black 
opponents. This tactic is utilized at the end of the campaign period, immediately 
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prior to election day. For example, voters have been told that Black candidates share 
common goals with Jesse Jackson or Nelson Mandela, two political figures strongly 
supported in the Black community, but opposed in some Cuban and Jewish 
communities.”). 

437. See, e.g.. City of Philadelphia Litig., discussion at 824 F. Supp, 514, 537 
n.l9 (E.D. Pa. 1993) (“Mayor Goode testified that in the 1987 mayoral primary 
election, Ed Rendell, Goode’s opponent, attempted to associate Mayor Goode with 
Louis Farrakhan, a controversial Muslim leader.”); City of Dallas Litig., 734 F. Supp. 
1317, 1365 (W.D. Tex. 1990) (‘On March 4, 1988, a Dallas Morning News article 
reported that a candidate for Criminal District Court No. 2, who was running against 
the African-American incumbent, mailed 77,000 fliers criticizing her opponent 
because he had changed his name to “Baraka’ after converting to Islam and 
becoming ‘a follower of Malcolm X, the slain Islamic leader and black nationalist.’”). 

438. Wamser Dtig., discussion at 679 F. Supp. 1513, 1527 (E.D. Mo. 1987) (“In 
his 1987 primary campaign, RobertsJ, an African American,] made overt racial 
appeals to black voters. Roberts accused a vhite opponent ~ Osborn - of being 
backed by ‘the Klan.’”). 

439. See Charleston County Litig., discussion at 316 F. Supp. 2d 268, 295 (D.S.C. 
2003) (noting a campaign flyer from a 2000 race involving two white candidates that 
featured the darkened photograph of an African-American school board member 
from a separate district whose permission to use the picture had neither been sought 
nor granted); City of Philadelphia Dtig., discussion at 824 F. Supp. 514, 537 
n.20 (E.D. Pa. 1993) (noting campaign material distributed in an early 1990s state 
senate race between two white candidates where one candidate published a darkened 
picture of his white opponent side-by-side with the picture of Philadelphia’s black 
mayor). 

440. City of Dallas Litig., discussion at 734 F. Supp. 1317, 1339 n.34 (W.D, 
Tex. 1990) (“During the run-off election for two State Representative districts in 
June of 1970, the ‘Democratic Committee for Responsible Government’ attacked a 
white candidate. . . because he was ‘mnning in South Dallas ... as a team’ with a 
black candidate — and because he had raised money for voter registration activities, 
mosdy in predominately Black or Latin-American neighborhoods.” ); see also Gingles 
Litig., discussion at 590 F. Supp. 345, 364 (E.D.N.C, 1984) (noting erode cartoons 
and pamphlets of the campaigns marked by outright white supremacy in the 1890’s 
which featured white political opponents in the company of black political leaders 
and later appeals of same spirit). 

441. Garza v. Los Angeles Litig., 756 F. Supp. 1298, 1341 (C.D. Cal. 1990) (‘In 
the 1971 runoff for the 49th Assembly District, Richard Alatorre ran against W illiam 
Brophy. Mr. Brophy distributed mailers which included Mr. Alatorre’s photograph 
and alluded that Alatorre was sympathetic to undocumented aliens.”). 

442. City of Holyoke Litig., discussion at 880 F. Supp. 911, 922 (D. Mass. 1995) 
(“Proulx, for his part, attacked Dunn for not calling for a moratorium on all 
subsidized housing programs in Holyoke. ProuLx explained that he supported such a 
moratorium with one important exception - subsidized elderly housing. The vast 
majority of government subsidized elderly housing in Holyoke was occupied by 
white non-Hispanic senior citizens.”); Butts v. NYC Otig., 614 F. Supp. 1527, 
1531 (S.D.N.Y, 1985) (‘Badillo’s opponents distributed literature misrepresenting or 
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emphasizing Badillo’s position on issues said to have racial connotations, such as 
scatter site subsidized housing.”). 

44.3. Town of Hempstead Ling., discussion at 956 F. Supp. 326, 342- 
43 (E.D.N.Y. 1997) (“In a late 1970s campaign for a State Senate seat from an 
Assembly District within the Town, the incumbent Republican appealed to the fears 
of Town residents that black students from Queens would be bused to schools in the 
Town. The campaign literamre used pictures of black children in school buses to 
convey the message that voting for the Democratic opponent would result in such 
busing.”); City of Dallas Litig., discussion at 734 F. Supp. 1317, n.64 (W.D. 
Tex. 1990)(“In Place 9 [city council elecdons in 1976], Jesse Price campaigned 
against Bill Blackburn on a platform that included opposidon to busing for school 
desegregation - and opposidon to any court order requiring busing - saying he 
intended to ‘hang Blackburn’s stand on busing around his neck.’”). 

444. Town of Hempstead Lidg., discussion at 956 F. Supp. 326, 342- 
43 (E.D.N.Y. 1997); City of Holyoke Ling., discussion at 880 F. Supp. 911, 922 (D. 
Mass. 1995) (“Dunn’s campaign literature featured the slogan ‘It takes guts,’ coupled 
with a teach the ‘Spanish’ English theme as an answer to increasing crime and 
vandalism”). 

445. Town of Hempstead Lidg., discussion at 956 F. Supp. 326, 342- 

43 (E.D.N.Y 1997). 

446. City of LaGrange Lidg., discussion at 969 F. Supp. 749, 777 (N.D. Ga, 1 997) 
(“[Pjublic debate about the consolidation of the local schools was marked by racial 
appeals and arguments.”). 

447. City of Greenwood Lidg., discussion at 599 F. Supp. 397, 403 (N.D. Miss. 
1984). 

448. City of Norfolk Lidg., discussion at 605 F. Supp. 377, 392 (E.D. Va. 1984); 

City of St. Louis Lidg., discussion at 896 F. Supp. 929, 943 (E.D. Mo. 1995), 

discussion at Red Clay School District Lidg., discussion at 780 F. Supp. 221, 237- 
38 (D. Del. 1991). 

449. City of Norfolk Lidg., discussion at 605 F. Supp. 377, 392 (E.D. Va. 1984). 

450. City of St. Louis Lidg., discussion at 896 F. Supp. 929, 943 (E.D. Mo. 1995). 

451. Red Clay School District Lidg., discussion at 780 F. Supp. 221, 237-38 (D. 

Del. 1991). 

452. City of Austin Lidg., discussion at 871 F.2d 529, 534 (5th Cir. 1989) (noting 
the lower court’s dismissal of “appellants’ contention that subliminal racial 
appeals accompanied the voters’ rejection in 1985 of an amendment proposing 
single-member districts.”). 

45.3. County of Big Horn Ddg., discussion at 647 F. Supp. 1002, 1017-18 (D. 

Mont. 1986) (‘Unlike plaintiffs, this court does not consider every discussion of or 
question about the taxation issue to be a racial campaign appeal”). 

454. Bone Shirt lidg., discussion at 336 F. Supp. 2d 976, 1041 (D.S.D. 2004) 
(“Media outlets across the state ran numerous articles about alleged voter fraud prior 
to the general election. None of the allegations were actually proved to be true. 
Bennett County’s local newspaper ran a large, front page headline announcing, 
‘LOCAL VOTER FRAUD LOOKED AT BY FBI,’ despite the fact that no 
fraudulent activity was alleged to have occurred in Bennett County. Similar voter 
fraud allegations made the headlines in 1978.”)(internal citations omitted). 

455. City' of Dallas Litig., 734 F. Supp. 1317, 1368 (W.D. Tex. 1990) 
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456. Jeffers IJtig., discussion at 730 F. Supp. 196, 212-13 (E.D. Ark. 1989). 

457. Id. 

458. Garza v. Los Angeles Litig., discussion at 756 F. Supp. 1298, 1341 (C.D. Ca. 
1990). 

459. Jeffers Litig., discussion at 730 F. Supp. 196, 212 (E.D. Ark. 1989)(“[A]t a 
public rally [a white candidate running against a black candidate] used profanity and a 
racial epithet - not in his actual speech, to be sure, but in open conversation”). 

460. St. Bernard Parish School Board Litig., discussion at No. CIV. A. 02-2209, 
2002 U.S. Dist. LEXIS 16540, *33 -34 (E.D. La. Aug. 26, 2002). 

461. City of DaUas litig., discussion at 734 F. Supp. 1317, 1339 (W.D. Tex. 1990). 

462. Id 

463. Neal Otig., discussion at 689 F. Supp. 1426, 1432-33 (E.D. Va. 1988). 

464. Wamser Litig., discussion at 679 F. Supp. 1513, 1527 (E.D. Mo. 1987). 

465. LULAC v. Clements Litig., discussion at 999 F.2d 831, 879 (5th Cir. 1993)(en 
banc) (“Nothing in the district court’s opinion indicates that these racial appeals were 
anything more than isolated incidents.”); City of Springfield 658 F. Supp. 1015, 
1032 (C.D. 111. 1987)(noting racial slur directing at black candidate at luncheon 
meeting in 1982 and stating that this “single occurrence cannot support a claim that 
political campaigns in Springfield are carried out through subde or overt racial 
appeals.”); Milwaukee NAACP Litig., discussion at 935 F. Supp. 1419, 1433 (E.D. 
Wis. 1996)(“Whi]e the plaintiffs insist that this factor supports the inference of vote 
dilution, they are able to point to only one judicial election which appears to have 
involved racial appeals: the 1996 general elecdon between Judge Stamper and Robert 
Crawford. Assuming that the Stamper/Crawford elecdon did, in fact, involve hostile 
racial conduct, one elecdon in the past 25 years is hardly enough to prove a 
pattern.”). 

466. Alamosa County Lidg., discussion at 306 F. Supp. 2d 1016, 1025-26 (D. Colo. 
2004)(nodng ethnic appeals only by minority candidates who subsequently lost their 
elections); Southern Christian Leadership litig., discussion at 56 F.3d 1281, 1290 
(11th Cir. 1995)(finding that appeals were “ineffective” as targeted black candidates 
won their races); LULAC v. Clements Litig., discussion at 999 F.2d 831, 879 (5th Cir. 
1993)(en banc)(“In the only judicial election affected by a racial appeal. Judge Baraka, 
the black candidate, won both the Republican primary' and the general election, 
winning a majority of the white vote in both elections.”). 

467. Alamosa County litig., discussion at 306 F. Supp. 2d 1016, 1025-26 (D. Colo. 
2004). 

468. liberty County Litig., discussion at 957 F. Supp. 1522, 1565 (N.D. Fla 1997); 
City of Chicago Litig., discussion at 969 F. Supp. 1359, 1449 (N.D. 111. 1997); Town 
of Babylon litig., 914 F. Supp. 843, 889 (E.D.N.Y. 1996); Sanchez-Colorado litig., 
discussion at 861 F. Supp.1516, 1529 p. Colo. 1994); El Paso Independent School 
District, discussion at 591 F. Supp. 802, 810 (W.D. Tex. 1984); City of Columbia 
Litig., 850 F. Supp. 404, 424 p.S.C. 1993); Chattanoog.i Litig., discussion at 722 F. 
Supp. 380, 396 p.D. Tenn. 1989); City of Boston Liug., discussion at 609 F. Supp. 
739, 744-45 p. Mass. 1985). 

469. El Paso Independent School District, 591 F. Supp. 802, 810 (W.D. 
Tex. 1984)(“The next factor to be considered is whether politick campaigns for the 
office of trustee have been characterized by overt or subtle racial appeals. Mrs. 
Maxine Silva, a candidate for tmstee in the 1948 school board elecdon, testified that 
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during her campaign she received telephone calls in which she was accused of being 
a ‘wetback,’ and subjected to other ethnic slurs. The Court accepts the testimony of 
Mrs. Silva, and finds it to be quite credible. It was her further testimony, however, 
that times have changed, and that the same atmosphere does not exist today. In fact, 
Mrs, Silva is again a candidate for trustee in the 1984 school board election.”) . 

470. Town of Babylon Litig., discussion at 914 F. Supp. 843, 889 

(E.D.N.Y. 1996)(“The African-American candidates that were the targets of these 
racial appeals lost. While deplorable, these racial appeals occurred ten years ago, and 
plaintiffs presented no evidence as to more recent racial appeals.”) . 

471. City' of Columbia IJtig., discussion at 850 F. Supp. 404, 424 (P.S.C. 1993) 
(“the court finds that the racial harmony exhibited in the more recent campaigns is 
more indicative of the present-day political climate within the City. Accordingly, 
these two instances in which racial appeals were made are, by modern standards, 
rather isolated incidents and are not indicative of current attitudes.”); see also City of 
Boston Ijtig., discussion at 609 F. Supp. 739, 745 (D. Mass. 1985) (‘Other than an 
incident of verbal intimidation directed at a campaign worker in 1983, the record in 
this case contains no indication that the use of racial tactics has been a part of the 
City’s elections since 1977. There was, in fact, testimony that the theme of racial 
harmony played .i tnaytr role in the campaigns of some candidates in the 1983 
elections.”). 

472. Charleston County Utig., discussion at 316 F. Supp, 2d 268, 304 (D.S.C. 
2004). 

473. Magnolia Bar Association Litig., discussion at 793 F. Supp. 1386, 1410 (S.D. 
Miss. 1992). 

474. Senate Report at 28-30. 

475. U 

Alb. See Master Lawsuit List. 

477. See, e.g., Sanchez-Colorado Litig. (CO), discussion at 97 F.3d 1303, 1319 
(10th Cir. 1996) (noting that no Hispanic candidate had won election to state 
legislature from the district since 1940); Jefferson Parish I Litig, (LA), 926 F.2d 487 
(5th Cir. 1991) (discussing expert’s analysis of the 20 elections in which blacks have 
sought office in Jefferson Parish since 1980). 

478. See, e.g.. City of Santa Maria Litig. (CA), discussion at 160 F,3d 543, 548 (9th 
Cir. 1998) (noting that “[i]t was well-known throughout Santa Maria that the district 
court w'as awaiting the results of that election. Days before die election, Maldonado 
told a local newspaper that his victory' would prove ‘Santa Maria is not racist,’ “ and 
concluding that “(pllaintiffs have raised a triable issue of fact in whether the 1994 
city council election was representative of ty'pical voting behavior in Santa Maria”); 
Chickasaw County II Litig., discussion at No. CIV.A. 1:92CV142-JAD, 1997 NXT. 
33426761, at "^4 (N.D. Miss. Oct. 28, 1997) (finding the election of black candidate to 
constable an anomaly where he “won the election by only 8 votes and his prestige 
was heightened by the fact that he is an ex-pro athlete. Moreover, this election 
occurred during the pendency of this lawsuit”); Clark Litig., discussion at 725 F. 
Supp. 285, 299 (M.D. La. 1988) (discussing Judge Pitcher, who “was elected in East 
Baton Rouge where this litigation is pending and after this litigation commenced. 
While the term ‘aberration,’ used by one wimess to describe Judge Pitcher’s victory, 
is too strong, it is clear that the election must be considered as one under unusual 
circumstances”); City' of Springfield litig., discussion at 658 F. Supp. 1015, 1031 
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(C.D. IM. 1987) (noting that “[sjince this suit was filed, Candice Trees, a black 
woman, was elected Clerk of the Circuit Court of Sangamon County in a county- 
wide general election in November of 1986,” and “findpng] that the majority citizens 
in power sought to evade Section 2 “by manipulating the election of a “safe” minority 
candidate’ to an office that has no policymaking power” because the “result is 
sudden and aberrant and logically can be attributed primarily to the concern 
generated by this litigation within the power centers of the City of Springfield”) 
(citation omitted), 

479. See, e.g., Albany County Litig., discussion at No. 03-CV-502, 2003 WL 
21 524820, at *1 1 (N.D.N.Y. July 7, 2003) (noting that “[sjince the County was 
incorporated in 1788, no minority has ever been elected to a County-wide office”); 
Mehfoud Litig., discussion at 702 F. Supp. 588, 590 (E.D. Va, 1988) (noting that 
“[n]o black has ever been elected to the Henrico Board of Supervisors. Prior to 1979 
no black had ever run for the position, and since that date there have been three 
black candidates . . . All three were defeated. In addition, as of the date of the trial in 
this case, no black had ever been appointed to the Henrico County School Board”); 
Seastrunk Litig., discussion at 772 F.2d 1 43, 1 53 (5th Cir. 1985) (observing that “no 
black had ever held office of any sort in the Parish”); City of Jackson Litig., 
discussion at 683 F. Supp. 1515, 1535 (W.D. Tenn. 1988) (stating that of the Senate 
Factors, “perhaps the most significant in Jackson is the fact that no black candidate 
has ever been elected to, or served on, the City Commission” and pointing out that 
“[a] politically cohesive, geographically compact minority which exceeds 30% of the 
population of the City has been unable for over seventy years to have a member of 
the minority serve upon the governing authority of Jackson”). 

480. See, eg., African-American Voting Rights IJDF Litig., discussion at 994 F. 
Supp. 1105, 1125 (E.D. Mo. 1997) (finding that “[t]he seventh factor also weighs in 
defendants’ favor because African-Americans have been generally successful in 
reaching the bench in the jurisdictions in question; and, to whatever extent it is 
relevant, African-Americans have also been successful in reaching nonjudicial public 
office in Missouri of late”); Little Rock Litig., discussion at 831 F. Supp. 1453, 1460 
(E.D. Ark. 1993) (noting that “[bjlack candidates won ten of the twenty- five races in 
which one or more blacks participated” for “the position of Little Rock City Board 
of Directors from 1962 to 1992”); Magnolia Bar Association Litig., discussion at 793 
F. Supp. 1386, 1410 (S.D. Miss. 1992) (finding that “blacks have enjoyed 
considerable electoral success in Mississippi” from facts that “two blacks. . . have 
been elected to the Mississippi Supreme Court,” that “United States Congressman 
Mike Espy ... is black [and that] numerous blacks have been elected to judicial 
offices and non-judicial offices throughout” the state) . 

481. See 42 U.S.C. § 1973(b) (2005) (providing that “nothing in this section 
establishes a right to have members of a protected class elected in numbers equal to 
their proportion in the population”). 

482. See, e.g.. Old Person litig. (Ml), discussion at 312 F.3d 1036, 1048 (9th Cir. 
2002) (finding that the Voting Wghts Act does not “require any precise mathematical 
calculation of percentages of success in election,” suggesting that “[sjuch calculations 
may be misleading or give undue weight to what is only one of many factors” and 
that “[w]hat is important is that the district court consider the success in elections of 
the protected class,” and concluding that “neither the statute, nor the Senate report 
pertinent to its interpretation, nor the Supreme Court’s teachings in Gingles or De 
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Grandj require any particular form for the district court’s assessment of election 
success”); Cincinnati Litig., discussion at No. C-1-92-278, 1993 WL 761489, at *24 
(S.D. Ohio July 8, 1993) (noting minority successes fall short of proportional 
representation and finding “there is no constitutional or statutory right to 
proportional representation”); Terrazas IJtig., discussion at 581 F. Supp. 1329, 1355- 
56 (N.D. Tex. 1984) (observing that “[o]ne would expect greater hispanic 
representation for a population group of its size,” but concluding that there are 
“limits ... to the probative value of this inference. A lack of proportional 
representation has no independent constitutional or statutory significance.”). 

483. See, e.g., Bridgeport Ititig., discussion at Civ. No. 3:93CV1476(PCD), 1993 
WL 742750 at *3, (D. Conn. Oct. 27, 1993) (noting discrepancy between percentages 
of voting-age populations of blacks and Hispanics, roughly twenty-two percent for 
each, and election to thirteen and sixteen percent, respectively, of city-wide offices, 
lowered if ceremonial and uncontested offices are removed); Operation Push Litig., 
discussion at 674 F. Supp. 1245, 1265 (N.D. Miss. 1987) (observing that “Mississippi 
has some 521 black elected officials, including one State Supreme Court Justice, one 
U.S. Congressman, and two State Senators. On the whole, these 521 black officials as 
of January 1986 represented approximately 9.9 percent of the total number of elected 
officials-approximately 5,278 in all. The black population of Mississippi is 
approximately 35 percent of the total population. Most of these black officials were 
elected from black majority districts”); Jordan Litig., discussion at 604 F. Supp. 807, 
812 (N.D. Miss. 1984) (noting that “[bjlacks hold less than ten percent of all elective 
offices in Mississippi, though they constitute 35% of the state’s population and a 
majority of the population of 22 counties); Major Litig., discussion at 574 F. Supp. 
325, 351, 341 (E.D. La. 1983) (describing a fifteen percent success rate for black 
candidates at the polls as “substantially lower than might be anticipated” given the 
parish’s fifty-five percent black population, and also noting that “[njotwithstanding a 
black population of 29.4%, only 7% of Louisiana’s elected officials are black”) 
(citations omitted). 

484. See, e.g., Suffolk County Litig., discussion at 268 F. Supp. 2d 243, 266 
(E.D.N.Y. 2003) (finding that Factor 7 “favors the defendants” where “there is one 
Hispanic legislator in Suffolk County which is 6% of the legislators” and “the 
percentage of Hispanic voting age citizens in Suffolk County is 6.67%”); City of 
Rome Litig. (GA), discussion at 127 F.3d 1355, 1381 (11th Cir. 1997) (noting that 
“[bjlack preferred candidates . . . fiUed 45% (22/49) of the positions available in the 
races in which they ran [which] is a higher percentage of positions filled than the 
percentage of Rome’s population which is black”). 

485. See Southern Christian Leadership Litig., discussion at 785 F. Supp. 1469, 
1477 (M.D. Ala. 1992) (stating that “strict proportionality between blacks and whites 
eligible for election does not preclude a finding that blacks have not been able 
substantially to influence elections,” noting that Justice Brennan’s direction in Gingles 
to “look beyond the single question of the degree of success of black candidates is 
particularly required where the minority candidate pool is so small”). 

486. See, e.g.. City of Bridgepon Litig., Civ. No. 3:93CV1476(PCD), 1993 WL 
742750 at *3, (D. Conn. Oct. 27, 1993) (stating that “[u]nderticket offices are often 
filled on the coattails of the mayoral candidate and election of minorities so such 
offices do not clearly reflect the ability of minorities to elect their choices”). 
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487. See, e.g.. Butts v. NYC Litig. (NY), 779 F.2d 141, 150 (2d Cir. 1985) 
(disapproving district court’s “decision to disvalue the electoral success that 
minorities have had in New York City simply because these victories did not involve 
the City’s three top offices”). 

488. See, eg., Meza Litig., discussion at 322 F. Supp. 2d 52, 72 (D. Mass. 2004) 
(acknowledging “a number of unsuccessful campaigns by Latino candidates in [the] 
Chelsea” portion of the 2d Suffolk District in a lawsuit challenging the redistricting 
of State House districts, but finding that “the success of the Barrios 2002 senate 
campaign in the relevant portions of the 2d Suffolk District suggests that attractive 
Hispanic candidates with well-run campaigns are currently quite competitive within 
the Enacted Plan’s configuration of the 2d Suffolk District”) (emphasis added). 

489. See, e.g, NAACP v. Fordice Dtig. (MS), 252 F.3d 361 , 370 (5th Cir. 2001) 
(noting that “exogenous elections are less probative than elections for the particular 
office at issue,” but also asserting a “critical evidentiary reality that the exogenous 
character of . . . elections does not render them nonprobative”) (citation omitted); 
Lafayette County Dtig., 20 F. Supp. 2d 996 (N.D. Miss. 1998) (finding that “[w]hile 
blacks have enjoyed somewhat better success running for other county offices such 
as constable and board of education members, those exogenous elections are not as 
probative as the supervisory elections at issue here”) . 

490. See, e.g, Smith-Crittenden County Dtig., discussion at 687 F. Supp. 1310, 

1317 (E.D. Ark. 1988) (finding non-persuasive “evidence of some success by black 
candidates in school-board elections or other local races, because the electoral 
structure at issue here has no effect on these candidates”); City of Jackson Litig., 
discussion at 683 F. Supp. 1515, 1535 (W.D. Tenn. 1988) (declining “to consider the 
election of a black candidate to the Madison County Commission as being relevant 
to an inquiry of whether black candidates have been elected to the Jackson City 
Commission, the only political subdivision which is the subject of this litigation” and 
noting that county commission “a different governing body, with many more 
commissioners than the City, elected from a different group of voters, and having 
different duties and responsibilities.”). 

491. See, e.g., Sanchez -Colorado Dtig. (CO), discussion at 97 F.3d 1303, 1324 
(10th Cir. 1996) (finding that “the record does not justify the district court’s credit of 
the extent to which minorities have been elected to public office in HD 60” and 
stating that “exogenous elections— those not involving the particular office at issue- 
are less probative than elections involving the specific office that is the subject of the 
litigation”) (quotation omitted); City of Carrollton NAACP Litig. (GA), discussion at 
829 F.2d 1547, 1560 (1 1th Cir. 1987) (holding that “[t]he district court’s reliance on 
municipal elections in CarroU County as proof of minority electoral success of a 
county electoral scheme is obviously misplaced. The political jurisdiction in question 
here is the county, not the cities of Villa Rica, Whitesburg, or Carrollton. The record 
plainly demonstrates the clear lack of minority electoral success in Carroll County.”). 

492. See, e.g. Bone Shirt Litig., discussion at 336 F. Supp. 2d 976, 1042-43 (D.S.D. 
2004) (finding that “electing fewer than thirty Indians in nearly 100 years in a 
majotity-lndian county does not demonstrate a long history of Indians being elected 
to office. Several positions listed, moreover, were appointed, which detracts from 
their probative value”); Town of Hempstead Litig. (NY), discussion at 1 80 F.3d 47 6, 
495 (2d Cir. 1999) (noting that “[ajithough black Republicans have been appointed 
or elected to other offices in the surrounding area, and blacks have been appointed 
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to a number of positions in the Town, the fact remains that until the election of 
Curtis Fisher in 1993, no African-American was ever elected to the legislative body at 
issue in this case.”) (quotation omitted); Texarkana Litig., discussion at 861 F. Supp. 
756, 764 (W.D. Ark, 1992) (discounting as evidence of minority electoral success 
experience of plaintiff Londell Williams, who was appointed to the city board of 
directors in 1978, has never had a white opponent, and when he was opposed by a 
black candidate, was an incumbent.”); Metro Dade County Litig., discussion at 805 
F. Supp. 967, 982 (S.D. Fla. 1992) (commenting that since 1968 “no Black candidate 
preferred by Black voters has ever been elected to the County Commission without 
first being appointed to the Commission. Therefore, although Blacks have been 
elected to the County Commission, this seeming electoral success does not 
demonstrate that Blacks are able to elect their preferred representatives in the 
absence of special circumstances”) . 

493. See Niagara FaUs Litig. (NY), discussion at 65 F.3d 1002, 1021 (2d Cir. 1995) 
(finding Factor 7 unsatisfied, citing evidence that “blacks have held several elected 
positions on the Board of Education, they have been appointed to other local boards 
and commissions, and they have held positions on the Niagara Falls Democratic 
Committee”); City of Rome Litig. (GA), discussion at 127 F.3d 1355, 1384 n.l8 
(11th Cir. 1997) (finding subsequent electoral success of minority candidates first 
appointed to office probative of minority electoral success where evidence indicated 
that the appointed candidates had been able to develop sustained biracial coalitions” 
and have not simply maintained “their elected positions because of the sheer power 
of incumbency”). 

494. Town of Hempstead Litig. (NY), 180 F.3d 476, 495 (2d Cir. 1999). 

495. See, e.g., Red Clay School District Litig., discussion at 780 F. Supp. 221, 226 
(D. Del. 1991) (noting that “[s]pecifically, in 1986, 1987 and 1989, no black 
candidates ran for a seat on the Red Clay Board and, as indicated supra, there are 
virtually no procedural restrictions in the system which would chill or frustrate black 
candidacy. . .The Court finds, therefore, that on the whole this Senate Factor does 
not weigh heavily in favor of the Plaintiffs.”); McCarty Dtig. (TX), discussion at 749 
F.2d 1134, 1135 (5th Cir. 1984) (noting that “[o]nly two black candidates sought 
election to the Board of Trustees” and that “Black voters register and vote in Lamar 
County without hindrance, as each plaintiff testified, and there is no hindrance or 
obstacle to the candidacy of black persons for the Board”). 

496. See Red Clay School District Litig., discussion at 780 F. Supp. 221, 226 & n.2 
p. Del. 1991). 

497. See, eg., Calhoun County Litig. (MS), discussion at 88 F.3d 1 393, 1 397-98 (5th 
Cir. 1996) (noting “[t]hat few or no black citizens have sought public office in the 
challenged electoral system does not preclude a claim of vote dilution ... To hold 
otherwise would allow voting rights cases to be defeated at the outset by the very 
barriers to political participation that Congress has sought to remove.”) (quoting 
Westwego Citizens For Better Government v. City of Westwego, 872 F.2d 1201, 

1208 n. 9 (5th Cir.1989)); see also City of LaGrange Litig., discussion at 969 F. Supp. 
749, 776 (N.D. Ga. 1997) (noting testimony from African-American candidates that 
they “would not even run for at-large City-Council seats because of the perception 
that such campaigns would not succeed” and finding that this “testimony comports 
with the strikingly low number of African-American candidates for the LaGrange 
City Council over the last one hundred years.”); LULAC - Midland Litig., discussion 
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at 648 F. Supp. 596, 604 (W.D. Tex. 1986) (noting that “only three minority 
candidates have been elected” since formation of the school board, that “[f]ew 
minority members have dared to try to be elected,” and that “no minority member 
has been elected” since the adoption of majority vote requirement); cf. Cousin Litig. 
(TN), discussion at 145 F.3d 818, 833 (6th Cir. 1998) (acknowledging that “no black 
has ever run for a county judgeship, a phenomenon surely attributable at least in part 
to the perception that it is very difficult for a black candidate to win a countywide 
election,” but ultimately concluding that Factor 7 did not clearly weigh in plaintiffs’ 
favor; finding the fact that “political success is difficult . . . does not mean it is 
unmanageable” and observing that three of the 27 black lawyers in the county 
already held “lawyer-qualified” offices). 

498. Fort Bend Independent School District Litig. (TX), 89 F.3d 1205, 1215 (5th 
Cir. 1 996) (crediting defendants’ expert testimony that “a serious candidate must 
raise and expend considerable sums of money for his campaign” and that “the failure 
to do so renders the candidate non-serious and non-viable” and noting that 
plaintiffs’ concession that “several minority candidates who lost were not ‘serious’ 
candidates either because they spent little money or were not supported by the 
minority community”). 

499. Blaine County Litig. (MT), discussion at 363 F.3d 897, 900, 914 (9th Cir. 

2004) (noting that “no American Indian was ever elected to the Blaine County 
Commission under the at-large voting system” and also noting evidence 
“demonstratjing] that there is a pool of qualified American Indian candidates [who] 
also testified that they were currendy unwilling to run for County Commissioner 
because white bloc voting made it impossible for an American Indian to succeed in 
an at-large election”); Gretna Litig., discussion at 636 F. Supp. 1 1 13, 1 122 (E.D. La. 
1986) (commenting that “despite the strong candidacies of two qualified blacks on 
three separate occasions, no black has ever won an aldermanic election” and 
concluding that “[t]his evidence can be interpreted only as strong evidence of 
dilution”). 

500. See Bridgeport Dtig., Civ. No. 3:93CV1 476(PCD), 1 993 U.S. Dist. Lexis 
19741, 1993 WL 742750 (D. Conn. Oct. 27, 1993); 26 F.3d 271 (2d Cir. 1994) 

(noting that a black candidate won the mayoral primary, that an “influential” group 
called the Democratic Town Committee failed to endorse him, and that the 
candidate lost the general election in an overwhelmingly Democratic city). 

501. Bone Shirt Litig., 336 F. Supp. 2d 976 (D.S.D. 2004), Charleston County, 365 
F.3d 341 (4th Cir. 2004), ValladoUd Dtig. (CA), 976 F.2d 1293 (9th Cir. 1992); 
Romero litig. (CA), 883 F.2d 1418 (9th Cir. 1989), Sanchez Bond Litig. (CO), 875 
F.2d 1488 (10th Cir. 1989), Red Clay School District Litig. (DE), 116 F.3d 685 (3d 
Cir. 1997), County of Big Horn litig., 647 F. Supp. 1002 (D. Mont. 1986). 

502. Town of Hempstead Litig. (NY), 180 F.3d 476 (2d Cir. 1999); Cincinnati 
Litig., 40 F.3d 807 (6th Cir. 1994); Collins Litig. (VA), 883 F.3d 1232 (4th Cir. 1989); 
Collins Litig. (VA), 883 F.3d 1232 (4th Cir. 1989); Campos v. Baytown Litig. (TX), 
840 F.2d 1540 (5*'’ Cir. 1988); Rocha Litig., No. V-79-26, 1982 U.S. Dist. LEXIS 
15164 (S.D. Tex. Aug. 23, 1982). 

503. Cincinnati litig. (OH), discussion at 40 F.3d 807, 812 (6th Cir. 1994) 

(quoting Smith v. Clinton j. 

504. Id. 
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505. See, e.g., Niagara Falls Litig. (NY), discussion at 65 F.3d 1002, 1022 (2d Cir. 
1 995) (describing Kimble, a candidate who “failed by only six votes to win one of the 
available nominations in the 1987 Democratic Party primary for the City Council. To 
be sure, Kimble only placed sixth in a contest of nine, and she received the least 
white-voter support of all the candidates. Nevertheless, she received more white- 
voter support than any other black candidate had before, and the crossover vote was 
nearly enough to secure a seat.”); Bond Litig. (CO), discussion at 875 F.2d 1488, 
1492-93 (10th Cir. 1989) (basing the conclusion that “Hispanics have the ability to 
elect commissioners under the at-large system currently in use in the county” in part 
on finding that “in two recent elections in which Hispanics had run for the county 
commission, the Hispanic candidate had lost by only 53 votes in one race and by 22 
votes in the other.”); Pomona Litig., discussion at 665 F. Supp. 853, 861 (C.D. Cal. 
1987) (noting that although “no black has been elected to the Pomona City Council, 
in 1983 black candidate Willie White, despite the small size and dispersion of the 
black community in Pomona, lost by only 71 votes. His near miss, which could not 
have been achieved without substantial white cross-over support, demonstrates the 
potential electability of black candidates”) . 

506. Charleston County Litig., discussion at 316 F. Supp. 2d at 278-79 &nl4 
(noting that in the 1997 and 2000 elections, the minority candidates at issue received 
only 7% and 2.8% of the non-white vote). 

507. Lfe Johnson v. De Grandy 512 U.S. 997, 1020 (1994) (internal citation 
omitted). 

508. See, eg., City of Cleveland litig., 297 F. Supp. 2d 901, 908 (N.D. Miss. 2004) 
(finding no violation of Section 2 where, “while the three minority candidates in the 
above-denoted races lost, the record demonstrates that African-American candidates 
in many other City and county wide elections have prevailed. Three of the City’s 
current aldermen, two of the at-large members on the City School Board, the 
Superintendent of the School Board, the Circuit Clerk, a Circuit Court Judge, a 
County Court Judge, and a majority of the County Election Commission are African- 
American, thus demonstrating that minority candidates are fully capable of winning 
City and county-wide elections, and that the City’s minority citizens can fully 
participate in the political process”); NAACP v. Fordice Litig. (MS), discussion at 
252 F.3d 361, 371 (5th Cir. 2001) (noting that minority candidate “Antwinette 
McCrary (‘McCraty) won an at-large council position in the City of Quitman, a town 
with a 26.88% black voting age population” and concluding that “absent any other 
countervailing evidence in the record, we cannot say that [the court below] erred by 
relying on these elections to ultimately conclude that the electoral success of African- 
Americans in Mississippi militates against a finding of vote dilution”); City of 
Niagara Falls, discussion at 913 F. Supp. 722, 748-49 (W.D.N.Y 1994) (noting, in 
lawsuit finding neither Factor 7 met nor a violation of Section 2, that “African 
Americans have been elected to the Niagara Falls Board of Education in significant 
numbers . . . Elections to the Board are at-large and are non-partisan”); Stockton 
Litig. (CA), discussion at 956 F.2d 884, 891 (9th Cir. 1992) (noting that “[t]he 
statistical data before the district court reflected that while in past elections 
minorities had been elected, those elected were for the most part not elected by 
minorities. Of the three black representatives in office at the time Measure C was 
adopted, two were elected from districts that were overwhelmingly (more than 70 
percent) white. Prior to 1971, when an at-large system was in effect, [HJispanics had 
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been elected by white majorities, further indicating that the minority representation 
before Measure C existed because whites voted for minorities”); City of Boston Litig. 
(MA), discussion at 784 F.2d 409 (1st Cir. 1986) (finding that “the success of 
minority candidates and the influence of minority voters were not confined to the 
two districts having Black majorities,” noting that “[t]wo Blacks were chosen by the 
City as a whole to be at-large members of the School Committee”). 

509. See, e.g., Texarkana Litig., discussion at 861 F. Supp. 756, 764 (W.D. Ark. 

1992) (concluding that the successful black candidate’s “experiences do not support 
the notion that minority voters have the ability to elect representatives of their choice 
in at-large elections in Texarkana” where “[h]e has had the advantages of 
appointment and incumbency and the lack of a white opponent”); Columbus County 
Litig., 782 F. Supp. 1097, 1102 (E.D.N.C. 1991) (noting that in “three of the four 
elections in which the black candidate won, he was an incumbent, and in two of the 
four elections the black candidate had no white opponent” and that “[o]nly once, in 
1980, has a non-incumbent black beaten a white opponent”); Clark Litig., discussion 
at 725 F. Supp. 285, 299 (M.D. La. 1988) (finding factor met and noting that “[i]n the 
case of Judge Collins, there were special circumstances because he was first 
appointed to a vacancy and then elected as an incumbent in 1978 in an election in 
which he had no opposition”); Terrell Litig., discussion at 565 F. Supp. 338, 347-48 
(N.D. Tex. 1983) (finding that “a disproportionately low number of blacks have been 
elected as Terrell officials,” that black official first appointed to the city council “now 
runs from an essentially all black residency district, and has never had a white 
opponent,” and that “[tjhete has never been more than one black representative on 
the five member city council”). 

510. See, e.g., City of Rome Litig. (GA), discussion at 127 F.3d 1355, 1384 n.l8 
(IT*' Cir. 1997). 

511. SENATEREPORTatl9n.ll6. 

512. .fe Master Lawsuit List. 

513. One of these found a likelihood of success on the merits and granted a 
preliminary injunction, see Bridgeport Litig., Civ. No. 3:93CV1476(PCD), 1993 U.S. 
Dist. Lexis 19741 (D. Conn. Oct. 27, 1993), and another found a violation of the 
Fourteenth Amendment, and did not reach the merits of the Section 2 claim. See 
Terrell Litig., discussion at 565 F. Supp. 338, 343 (N. D. Tex. 1983). In addition, in 
one lawsuit, the appellate court reversed as clearly erroneous the district court’s 
finding that plaintiffs failed to show a lack of responsiveness. See Marengo County 
Litig. (AL), 731 F.2d 1546, 1572 (11th Cir. 1984). Four appellate courts remanded 
cases for more particularized findings on responsiveness. See City of Chicago-BoniUa 
Litig. (IL), 141 F.3d 699, 703 (7th Cir. 1998); Westwego Litig. (LA), 872 F.2d 1201 
(5th Cir. 1989); Liberty County Commissioners Litig. (FL), 865 F.2d 1566, 1582 (11* 
Cir. 1988); City of Norfolk Litig. (VA), 816 F.2d 932, 939 (4th Cir. 1987). Nine 
appellate courts criticized district court findings of affirmative responsiveness, 
finding that the lower court either gave the factor too much weight in the totality of 
the circumstances review or did not properly account for evidence that would weigh 
in finding unresponsiveness. See Calhoun County Litig. (MS), 88 F.3d 1393, 1400 
(5th Cir. 1996); City of Chicago-Bonilla Litig. (IL), 141 F.3d 699, 703 (7th Cir. 1998); 
Blytheville School District litig. (AR), 71 F.3d 1382, 1390 (8th Cir. 1995); Westwego 
Litig. (LA), 872 F.2d 1201 (5th Cir. 1989); CarroUton NAACP Litig. (GA^ 829 F.2d 
1547 (11th Cir. 1987); City of Norfolk litig. (VA), 816 F.2d 932, 939 (4th Cir. 1987); 
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Sisseton Independent School District Litig. (SD), 804 F.2d 469, 477 (8th Cir. 1986); 
Escambia County Dtig. (FL), 748 F.2d 1037, 1045 (5th Cir. 1984); Lubbock Litig. 
(TX), 727 F.2d 364, 381 (5th Cir. 1984). 

514. Black Political Task Force Litig., 300 F. Supp. 2d 291, 313 (D. Mass. 2004); 
Albany County Litig., discussion at No. 03-CV-502, 2003 WL 21524820, at *13 
(N.D.N.Y. July 7, 2003) (magistrate opinion); Charleston County Litig., 316 F. Supp. 
2d 268, 297 (iS.S.C. 2003); St. Bernard Parish School Board Litig., No. CIV.A. 02- 
2209, 2002 U.S. Dist. LEXIS 16540, at *21 (E.D. La. Aug. 26, 2002); Cousin Litig. 
(TN), 209 F.3d 835 (6th Cir. 2000); City of Chicago -BoniUa Litig. (IL), 141 F.3d 699, 
703 (7th Cir. 1998); City of Lagrange Litig., 969 F. Supp. 749, 770 (N.D. GA 1997); 
Chickasaw County II Litig., Civ. No. 1:92CV142-JAD, 1997 U.S. Dist. LEXIS 22087 
(N.D. Miss. Oct. 28, 1997); Calhoun County Dtig. (MS), 88 F.3d 1393, 1400 (5th Cir. 
1996); Blytheville School District Litig. (AR), 71 F.3d 1382 (8th Cir. 1995); LULAC - 
North East I.S.D. Dtig., 903 F. Supp. 1071, 1087 (W.D. Texas 1995); Texarkana 
Litig., 861 F. Supp. 756, 765 (W.D. Ark. 1992); Westwego Litig. (LA), 946 F.2d 1109, 
1122 (5th Cir. 1991); County Dtig., 740 F. Supp. 417 (N.D. Miss. 1990); Jeffers Litig., 
730 F. Supp. 196, 213 (E.D. Ark. 1989); Chattanooga Dtig., 722 F. Supp. 380 (E.D. 
Tenn. 1989); Baytown Dtig. (TX), 840 F.2d 1240, 1250-51 (5th Cir. 1988); 
Watsonville Dtig. (CA), 863 F.2d 1407 (9th Cir. 1988); Monroe Smith-Crittenden 
County Dtig., 687 F. Supp. 1310, 1318 (E.D. Ark. 1988); Kirksey v. Allain Dtig., 658 
F. Supp. 1183 (S.D. Miss. 1987); City of Springfield Otig., 658 F. Supp. 1015, 1032 
(C.D. 111. 1987); Sisseton I.S.D. Litig. (SD), 804 F.2d 469, 477 (8th Cir. 1986); 
Edgefield County Dtig., 650 F. Supp. 1176, 1204 (D.S.C. 1986); County of Big Horn 
(Windy Boy) Dtig., 647 F. Supp. 1002, 1020 (D. Mont. 1986); McCarty Dtig. (DQ, 
749 F.2d 1134, 1137 (5th Cir. 1984); Ketchum Litig. (IL), 740 F.2d 1398, 1405 (7th 
Cir. 1984); Lubbock (TX), 727 F.2d 364, 381 (5th Cir. 1984); El Paso I.S.D. Litig., 

591 F. Supp. 802, 811 (W.D. Tex. 1984); City of Greenwood Litig., 599 F. Supp. 397 
(N.D. Miss 1984); Rybicki Utig., 574 F. Supp. 1147, 1151 (E.D. 111. 1983); Rocha 
Litig., No. V-79-26, 1982 U.S. Dist. LEXIS 15164, at *18 (S.D. Tex. Aug. 23, 1982). 

515. Charleston County Litig., discussion at 316 F. Supp. 2d 268, 297 (D.S.C. 

2003) (“Although the Court received evidence on both factors, the United States has 

not put them at issue The Court has considered all of the evidence related to the 

factors of tenuousness and responsiveness and finds that they do not materially 
contribute to the Court’s conclusion.); Suffolk County Litig., discussion at 268 F. 
Supp. 2d 243, 266 (E.D.N.Y. 2003) (“The plaintiffs’ only evidence is that the 
Committee of Reapportionment for the Suffolk County Legislature and the 
Legislature did not respond to the PRLDEF’s letters and proposed Latino 
redistricting plan. This alone, does not show a significant lack of responsiveness. As 
such, this factor is neutral at best.”); Montezuma-Cortez School District Litig., 
discussion at 7 F. Supp. 2d 1152, 1170 (D. Colo. 1998) (discussing evidence 
including the use of federal funds to implement programs that will be responsive to 
Indian student needs, though noting these programs have not been wholly 
successful, and considering the school board’s negative response to an Indian 
community attempt to get bilingual and Native American education programs but 
not concluding whether the body was responsive); City of Holyoke Dtig., discussion 
at 960 F. Supp. 515 (D. Mass. 1997) (“The significant lack of responsiveness of 
Holyoke officials to the needs of the Hispanic community, the eighth factor, was 
evidenced in the 1980’s and is significandy diminishing in the 1990’s, if not 
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disappearing.”); Rural West I Litig., discussion at 836 F. Supp. 453, 463 (W.D. Tenn. 

1 993) (characterizing evidence as “equivocal We do not, therefore, place much 
weight upon this factor.”); Kent County Litig., discussion at 790 F. Supp. 738 (W.D. 
Mich. 1992) (noting evidence “raises serious concerns” about responsiveness but 
making no finding); City of Springfield, discussion at 658 F. Supp. 1015, 1032 (C.D. 
111. 1987) (considering testimony of county board member that he has difficulty 
getting city officials to listen to him regarding minority needs but making no finding 
because responsiveness is a “peripheral issue”); Chickasaw County I Litig., discussion 
at 705 F. Supp. 315, 321 (N.D. Miss. 1989) (“The only area in which plaintiffs have 
demonstrated a lack of responsiveness is in the employment of blacks in non-elected 
official positions in county and municipal government. The parties could point to 
only one black person employed in the government in Chickasaw County, outside of 
an elected or appointed public office; one black person was hired in 1 988 in the tax 
assessor’s office... Of those factors which plaintiffs have failed to prove, none 
weighs strongly against the plaintiffs’ case...A general history of responsiveness, if 
established, would fail to rebut the evidence of a Section 2 violation. . .A benevolent 
monarchy would be nonetheless non-democratic.”); Carrollton NAACP Litig. (GA), 
discussion at 829 F.2dl547 (11th Cir. 1 987) (remanding to the district court noting 
that “the lack of black teachers in the Carroll County school system was a factor 
bearing on unresponsiveness, and that this had caused the court deep concern, but, 
the court nonetheless ruled that the plaintiffs did not prove what steps defendants 
should have undertaken to increase the number of qualified black teachers. We do 
not understand that the plaintiffs must carry as part of their burden, establishing 
what measures the county should have taken to correct alleged unresponsiveness by 
school administrators.”); County of Big Horn (Windy Boy) Litig., discussion at 647 
F. Supp. 1002, 1020 (D. Mont. 1986) (finding officials were “without a doubt” more 
responsive to the Indian community than before the institution of the lawsuit, but 
noting that courts were often skeptical of steps taken during litigation); City of 
Boston Litig., discussion at 609 F. Supp. 739, 748 (D. Mass. 1985) (noting “the 
parties offered conflicting evidence concerning the extent to which Boston’s 
government has attempted to alleviate minority problems” but also noting the factor 
only has “marginal significance”); Escambia County Litig. (FL), discussion at 748 
F.2d 1037, 1045 (5th Cir. 1984) (Circuit noted that responsiveness was less important 
under Section 2 and stated “Although the court found that the commissioners had 
generally been responsive to the interests of black citizens, it noted two areas in 
which they had not: appointments of blacks to committees or boards and housing 
policy.”); Haywood County Litig., discussion at 544 F. Supp. 1122 (W.D. Tenn. 

1982) (crediting expert testimony which notes racial bloc voting may create a less 
responsive governing body but does not make a finding). 

516. The lawsuits in covered jurisdictions were Marengo County Litig. (AL), 731 

F.2d 1546, 1572 (11th Cir. 1984); Bone Shirt Litig., 336 F. Supp. 2d 976, 1043 
(D.S.D. 2004); City of Dallas Litig., 734 F. Supp. 1317, 1406 (N.D. Tex 1990); 
Baldwin Board of Education Litig., 686 F. Supp. 1459, 1467 (M.D. Ala. 1988); 
Operation Push litig., 674 F. Supp. 1245, 1265 (N.D. Miss. 1987); Terrell Litig., 565 
F. Supp. 338, 343 (N.D. Tex. 1983); Rocha Litig., No. V-79-261982 U.S. Dist. 

LEXIS 15164, at *18 (S.D. Tex. Aug. 23, 1982); Mobile School Board Litig., 542 F. 
Supp. 1078 (S.D. Ala. 1982). The other lawsuits that found a significant lack of 
responsiveness were Town of Hempstead Litig. (NY), 180 F.3d 476, 487 (2d Cir. 
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1999); Red Clay School District Iltig. pE), 116 F.3d 685, 698 (3rd Cir. 1997); City 
of Holyoke Litig., 880 F. Supp. 911, 927 p. Mass. 1995); Bridgeport Utig., Civ. No. 
3:93CV1476(PCD), 1993 U.S. Dist. Lexis 19741 p. Conn. Oct. 27, 1993); City of 
Philadelphia Litig., 824 F, Supp. 514, 538 p.D. Penn. 1993); Metro Dade County, 

805 F. Supp. 967, 987 (S.D. Fla. 1992); Columbus County Litig., 782 F. Supp. 1097, 
1105 P.D.N.C. 1991); Armour Litig., 775 F. Supp. 1044, 1058 (N.D. Ohio 1991); 
City of Starke Dtig., 712 F. Supp. 1523, 1538 (M.D. Fla. 1989); Mehfoud Dtig., 702 
F, Supp. 588, 595 p.D. Va. 1988); City of Jackson litig., 683 F, Supp, 1515, 1535 
(W.D. Tenn. 1988). 

517. Lee Master Lawsuit Dst. 

518. Exceptions to this include Holder v. Hall Dtig. (GA), discussion at 117 F.3d 
1222, 1227 (11th Cir. 1997) (“An official is responsive if he/she ensures that 
minorities are not excluded from municipal posts, evenhandedly allocates municipal 
services, and addresses minority complaints.”) and Niagara Falls Dtig. (NY), 
discussion at 65 F.3d 1002, 1023 (2d Cir. 1995) (“The “responsiveness” inquiry here 
involves review of tangible efforts of elected officials and the impact of these efforts 
on particular members of the community.”). 

519. Red Clay School District Litig. (DE), discussion at 116 F.3d 685, 698 (3d Cir. 
1997); Town of Hempstead Dtig. (AL), discussion at 956 F. Supp. 326, 344 
p.D.N.Y. 1997); City of Philadelphia Litig., discussion at 824 F. Supp. 514, 538 
p.D. Penn, 1993); Bridgeport Litig., discussion at Civ, No. 3:93CV1476pCD), 1993 
U.S. Dist. Lexis 19741, p. Conn. Oct. 27, 1993); City of Jackson, TN Dtig., 
discussion at 683 F. Supp. 1515, 1535 (W.D. Tenn 1988); Baldwin Board of 
Education Dtig., discussion at 686 F. Supp. 1459, 1467 (M.D. Ala. 1988); Marengo 
County Dtig. (AL), discussion at 731 F.2d 1546, 1572 (11th Cir. 1984); Terrell Litig., 
discussion at 565 F. Supp. 338, 343 (N.D. Tex. 198.3); Mobile School Board Litig., 
discussion at 542 F. Supp. 1078 (S.D. Ala. 1982); Cf. City of Holyoke Dtig., 
discussion at 960 F. Supp. 515 p. Mass. 1997); Kent County Litig., discussion at 790 
F. Supp. 738 (W.D. Mich. 1992) (noting that “serious concerns about 
responsiveness” raised by districting plan that heavily concentrated minority 
population into a single district and left them with little voice in others but making 
no express finding on factor 8); Carrollton NAACP Dtig. (GA), discussion at 829 
F.2d 1547, 1561 (11th Cir. 1987) (“fljhe lack of black teachers in the Carroll County 
school system was a factor bearing on unresponsiveness.”); But see Fort Bend 
Independent School District Dtig. (TX), discussion at 89 F.3d 1205 (5th Cir. 1996) 
(achieving unitary status weighs in favor of responsiveness); LULAC - North East 
I.S.D. Dtig., discussion at 903 F. Supp. 1071, 1087 (W.D. Texas 1995) (flying a 
confederate flag and naming a school after an alleged racist does not prove lack of 
responsiveness); Monroe County Dtig., discussion at 740 F. Supp. 417 (N.D. Miss. 
1990) (switching voluntarily to randomized jury roles evidences responsiveness); 
Dallas County Commission Dtig., discussion at 548 F. Supp. 794 (S.D. Ala. 1982) 
(considering improvements made after judgment against the town in segregation 
lawsuit to be evidence of responsiveness); Cf. infra note 531 (consent decrees do not 
establish a significant lack of responsiveness). 

520. See, e.g, Town of Hempstead Dtig. (NY), discussion at 180 F.3d 476, 487 (2d 
Cir. 1999) (considering employment discrimination judgment entered against the 
town); Red Clay School District Litig. PE), discussion at 116 F.3d 685, 698 (3rd Cir. 
1997) (noting seven years to comply with desegregation order); Bridgeport Dtig., 
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Discussion at Civ. No. 3:93CV1476(PCD), 1993 U.S. Dist. Lexis 19741, at * 16-17 
(D. Conn. Oct. 27, 1 993) (citing judgments in school desegregation and fire 
department employment lawsuits as showing a “disservice to minority interests.”); 
City of Philadelphia Litig., discussion at 824 F. Supp. 514, 538 (E.D. Penn. 1993) 
(taking judicial notice of a judgment for plaintiff Latinos in an unlawful arrest 
lawsuit); Baldwin Board of Education Litig., 686 F. Supp. 1459, 1467 (M.D. Ala. 

1988) (finding “pTjhe Baldwin County Board of Education has been particularly 
unresponsive to the black citizens’ concern about race relations in the county" s 
schools, in particular concerns arising out of school desegregation and the apparent 
resulting displacement of black administrators.”); Mobile School Board Litig., 
discussion at 542 F. Supp. 1078, 1095 (S.D. Ala. 1982) (readopting earlier findings 
that “as recently as 1970, another judge of this court was forced to threaten members 
of the Board of School Commissioners of Mobile County with | 1 ,000 per day 
contempt fines for their refusal to comply with orders to desegregate the public 
schools.”). But gf Dallas County Board of Education Litig. (AL), discussion at 739 
F.2d 1529, 1540 (11th Cir. 1984) (holding evidence of both a desegregation and a 
faculty hiring lawsuit not sufficient on record before appellate court to render district 
court’s finding of responsiveness clearly erroneous); City of Greenwood Litig., 
discussion at 599 F. Supp. 397, 403 (N.D. Miss 1984) (considering a violation of 
Section 5 of the VRA to weigh against finding responsiveness, but did not suffice to 
establish factor eight). 

521. See, e.g., Red Clay School District Litig. (DE), discussion at 116 F.3d 685, 698 
(3d Cir. 1997) (noting that despite a school desegregation plan one year after an 
adverse judgment, the town board took seven years to desegregate its schools, and 
then desegregated in the same year the state board of education insisted the racial 
composition to be corrected); Mobile School Board Dtig., discussion at 542 F. Supp. 
1078 (S.D. Ala. 1982) (considering that the School Board has only acted in response 
to numerous restraining and injunctive orders throughout more than a decade). 

522. See, eg., City of Philadelphia Litig., discussion at 824 F. Supp. 514, 538 (E.D. 
Penn. 1993) (considering testimony of a former mayor and a city councilmen that the 
police and fire department discriminates against minorities); City of Jackson, (TN) 
Litig., discussion at 683 F. Supp. 1515, 1535 (W.D. Tenn 1988) (“The fact that 
ninety-one of 103 inadequate streets in 1978 were located in black neighborhoods, 
the fact that in 1955 and prior thereto the City of Jackson employed no black 
supervisors, black policemen, or black firemen, and the fact that no black has ever 
been appointed as head of any department make it painfully obvious that the City 
Commission has not always been responsive to the needs of black citizens.”); Terrell 
Dtig., discussion at 565 F. Supp. 338, 343 (N. D. Tex. 1983) (finding a law that 
disproportionately affects African-American neighborhoods in street paving 
decisions establishes a significant lack of responsiveness); rf. Sisseton Independent 
School District Dtig. (SD), discussion at 804 F.2d 469, 477 (8th Cir. 1986) 

(remanding to district court for particularized findings on evidence of 
disproportionately low employment of minority teachers, failure to appoint minority 
voting registrars or establish polling places despite minority requests). But see Fort 
Bend Independent School District Litig. (TX), discussion at 89 F.3d 1205, 1209 (5th 
Cir. 1996) (citing anecdotal testimony of disparate treatment insufficient to show 
unresponsiveness). 
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523. See, e.g., Town of Hempstead litig. (NY), discussion at 180 F.3d 476, 487 (2d 
Cir. 1999) (noting placement of Ku Klux Klan insignia in town’s fire department); 

But see LULAC - North East I.S.D. Litig., discussion at 903 F. Supp. 1071, 1087 
(W.D. Texas 1995) (discounting plaintiff s assertions that a school athletic center had 
been named after a racist and that the Confederate flag was flown at the high school 
until 1993 because minority community did not bring these complaints to the 
attention of the board). 

524. See, eg., Montezuma-Cortez School District Litig., discussion at 7 F. Supp. 2d 
1152, 1170 (D. Colo. 1998) (discussing evidence only in terms of the School Board 
and efforts made by it in evaluating whether there was a significant lack of 
responsiveness); Aldasoro v. Kennerson Litig., discussion at 922 F. Supp. 339, 366 
(S.D. Cal. 1 995) (considering evidence regarding school policies in evaluating the 
responsiveness of defendant school district); Sisseton Independent School District 
Litig. (SD), discussion at 804 F.2d 469, 477 (8th Cir. 1986) (considering only 
evidence about the school system and school board in responsiveness inquiry); 

Dallas County Commission Litig. (AL), discussion at 739 F.2d 1529 (5th Cir. 1984) 
(noting the responsiveness inquiry rests on different evidence for the County- 
Commission and for the School Board); See also Liberty County Commissioners 
Litig., discussion at 957 F. Supp. 1522, 1566 (N.D. Fla. 1997) (considering evidence 
of school board and county commission separately). 

525. See, e.g.. Bone Shirt Litig., discussion at 336 F. Supp. 2d 976, 1043 (D.S.D. 
2004) (looking at a wide range of issues in considering whether the state legislature 
was responsive including legislation about gaming, racial profiling, and legislation 
regarding negotiations between the state and the reservations); Niagara Falls Litig. 
(NY), discussion at 65 F.3d 1002, 1023 (2d Cir. 1995) (discussing a wide range of 
evidence in determining responsiveness including hiring practices by the city, a 
school integration program, seeking grants for increased community policing in the 
city, and the adoption of a fair housing law in determining whether the city was 
responsive.); City of Austin Litig. (TX), discussion at 871 F.2d 529, 534 (5th Cir. 

1989) (discussing evidence regarding the number of parks in minority areas, 
mortgage loans to low-income families, shelter operations, job training, and medical 
services in making a responsiveness determination.); Baytown Litig., discussion at 
696 F. Supp. 1128 (S.D. Tex. 1987) (considering evidence in the areas of 
employment, appointments to boards and commissions, housing rehabilitation, 
streets and drainage improvements). 

526. See e.g., Hamrick Litig., discussion at 155 F. Supp. 2d 1355, 1378 (N.D. Ga. 
2001) (“Significantly, the city manager also testified that Gainesville’s attorneys had 
advised the city that it lacked the power to issue a moratorium on new industry 
which may contribute to the environmental concerns of Ward 3 residents, and that 
certain of these areas were both geographically and legally beyond the scope of city 
control.’’); Jeffers Litig., discussion at 730 F. Supp. 196, 213 (E.D. Ark. 1989) 
(discounting evidence regarding poor quality roads in minority areas because the 
state legislature did not have jurisdiction over this issue). 

527. Alamosa County Litig., discussion at 306 F. Supp. 2d 1016 (D. Colo. 2004); 
NAACP V. Fordice Litig. (MS), discussion at 252 F.3d 361 (5th Cir. 2001); Hamrick 
Litig., discussion at 155 F. Supp. 2d 1355, 1378 (N.D. Ga. 2001); City of LaGrange 
IJtig., discussion at 969 F. Supp. 749, 770 (N.D. Ga. 1997); Holder v. HaU Litig. 

(GA), discussion at 117 F.3d 1222, 1227 (11th Cir. 1997); Harris v. Houston Litig., 
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discussion at 10 F. Supp. 2d 721, 726 (S.D. Tex. 1997); Texarkana Litig., discussion 
at 861 F. Supp. 756, 765 (W.D. Ark. 1992); Westwego Litig., discussion at 1989 U.S. 
Dist. LEXIS 7298, at *14 (E.D. La. 1989); City of WoodviUe Litig. (MS), discussion 
at 881 F.2d 1327, 1335 (5th Cir. 1989); Chickasaw County I Litig., discussion at 705 
F. Supp. 315, 321 (N.D. Miss. 1989); City of Starke Litig., discussion at 712 F. Supp. 
1523, 1538 (M.D. Fla. 1989); Jeffers Dtig., discussion at 730 F. Supp. 196, 213 (E.D. 
Ark. 1989); City of Norfolk Litig., discussion at 679 F. Supp. 557, 585 (E.D. Va. 
1988); City of WoodviUe Litig., discussion at 688 F. Supp. 255, 257 (S.D. Miss. 1988); 
Houston V. Haley Dtig. (MS), discussion at 859 F.2d 341, 347 (5th Cir. 1988); 
Baytown Dtig. (TX), discussion at 840 F.2d 1240, 1250-51 (5th Cir. 1988); Pomona 
Dtig., discussion at 665 F. Supp. 853, 862 (C.D. Cal. 1987); City of Fort Lauderdale 
Dug., discussion at 617 F. Supp. 1093, 1107 (S.D. Fla. 1985); City of Austin Litig., 
discussion at CIV. No. A-84-CA-189, 1985 WL 19986, at *12 (W.D. Texas Mar. 12, 
1985); Chapman v. Nicholson Litig., discussion at 579 F. Supp. 1504, 1512 (N.D. 

Ala. 1984); Escambia County Litig. (FL), discussion at 748 F.2d 1037, 1045 (5th Cir. 
1984); DaUas County Board of Education (AL), 739 F.2d 1529, 1540 (11th Cir. 

1984); Opelika Litig. (AL), discussion at 748 F.2d 1473, 1476 (11th Cir. 1984); TerreU 
Litig., discussion at 565 F. Supp. 338, 343 (N. D. Tex. 1983); City of Greenwood 
Litig., discussion at 534 F. Supp. 1351 (N.D. Miss. 1982); see also Calhoun County 
Litig., discussion at 813 F. Supp. 1189, 1201 (N.D. Miss. 1993) (criticizing district 
court on this point but letting finding stand as not clearly erroneous); infra note 537 
(nondiscrimination in the context of judicial elections); f. Chapman v. Nicholson 
Litig., discussion at 579 F. Supp. 1504, 1512 (N.D. Ala. 1984) (“Evidence shows that 
the city had spent an appropriate amount of resources on the African American 
neighborhoods in Jasper.”). 

528. See, e.g., Holder v. Hall Dtig. (GA), discussion at 117 F.3d 1222, 1227 (11th 
Cir. 1997) (staring “municipal services are not allocated in a race based fashion”); 
Houston V. Haley Litig. (MS), discussion at 859 F.2d 341, 347 (5th Cir. 1988) (noting 
city services are available to everyone regardless of race); City of WoodviUe Dtig., 
discussion at 688 F. Supp. 255, 257 (S.D. Miss. 1988) (considering services “are 
provided equally”); Pomona Dtig., discussion at 665 F. Supp. 853, 862, 868 (C.D. 

Cal. 1 987) (citing testimony that city “makes every effort to provide services equaUy 
to aU citizens, regardless of race, color or creed”). 

529. See, e.g.. Chapman v. Nicholson Litig., discussion at 579 F. Supp. 1504, 1512 
(N.D. Ala. 1984) (“Evidence shows that the city had spent an appropriate amount of 
resources on the African American neighborhoods in Jasper”); Chickasaw County II 
Litig., No. CIV.A. 1:92CV142-J7M), 1997 U.S. Dist. LEXIS 22087 (N.D. Miss. Oct. 
28, 1997) (Responsiveness finding based in part on testimony of Supervisor John 
Moore that at least half of the roads paved in the last five years have been in 
predominandy black areas); DaUas County Board of Education Dtig. (AL), 
discussion at 739 F.2d 1529, 1540 (11th Cir. 1984) (Found responsiveness in part 
because the “roads have been maintained on a non-discriminatory basis”); Hamrick 
Litig., discussion at 155 F. Supp. 2d 1355, 1378 (N.D. GA. 2001) (finding 
responsiveness based on city manager testimony that numerous programs which the 
city has adopted which direcdy benefit the black community, including a road 
repaving project); see also Calhoun County Litig. (MS), discussion at 88 F.3d 1393, 
1400 (5th Cir. 1996) (discussing equaUty in road paving but noting that current 
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equality may not be afforded much weight under totality of the circumstances when 
there is a history of discrimination in road paving. 

530. See, e.g.. Fort Bend Independent School District Litig. (TX), discussion at 89 
F.3d 1205 (5th Cit. 1996) (defendant’s evidence of achieving unitary status 
characterized responsiveness); Dallas County Board of Education Litig. (AL), 
discussion at 739 F.2d 1529, 1540 (11th Cir. 1984) (declining to review district courts 
finding of responsiveness based on improvements made in a lawsuit involving school 
desegregation and faculty hiring because record not included on appeal); see also cases 
considering consent decree note, see infra note 531 . 

531. See, eg., Cincinnati Litig., discussion at No. C-1-92-278, 1993 U.S. Dist 
LEXIS 21009, at *36 (S.D. Ohio July 8, 1993) (taking notice of four consent decrees 
Cincinnati has entered into: the Cincinnati Metropolitan Housing Authority had 
entered into a consent decree that it had provided housing on a discriminatory basis 
prior to 1984, the Cincinnati Police Division operates under two consent decrees 
regarding racial discrimination lawsuits, and the Cincinnati Fire Department also 
operates under a consent decree stemming from a racial discrimination lawsuit. The 
court does not fault Cincinnati “for resorting to the Courts to settle disputes. This 
pattern of behavior on the part of the City to setde these lawsuits constitutes 
significant responsiveness to the issues of concern to the African American 
community.”); Houston v. Haley Litig., discussion at 663 F. Supp. 346, 355 (N.D. 
Miss. 1987) (finding responsiveness in part on the provision of city services, noting 
the city was under a consent decree to pave certain roads, provide parks in black 
areas, and constmct a swimming pool but noting the city manager testified the 
projects “were not entirely the result of the lawsuit”); City of Fort Lauderdale Litig., 
discussion at 617 F. Supp. 1093, 1107 (S.D. Fla. 1985) (considering the city 
responsive in part due to recruitment efforts for minority police and fire 
departments, despite its efforts being in part to a consent decree that mandated the 
city try to hire 11.25% minorities); City of Norfolk Litig., discussion at 605 F. Supp. 
377, 394 (E.D. Va. 1984) (although city’s hiring of police and firefighters was 
controlled by a consent decree, the cit)’’s efforts weighed in favor of responsiveness); 
Dallas County Board of Education Dtig., discussion at 548 F. Supp. 794, 821 (S.D. 
Ala. 1 982) (finding a school desegregation case where County entered into a consent 
decree and then, after the Department of justice sought to have the decree judicially 
enforced, the county entered into a new consent decree “affirmatively shows, and 
the Court therefore finds, that the School Board’s operation of the transportation 
system has been fair, without discrimination, and responsive to the needs of all 
students, both black and white.”). 

532. Monroe County Litig., 740 F. Supp. 417 (N.D. Miss. 1990). 

533. Operation Push Litig., discussion at 674 F. Supp. 1245, 1265 (N.D. Miss. 

1 987) (finding unresponsiveness where officials did not conduct precinct registration, 
or appoint deputy registrars because it demonstrated a failure by the state to act to 
overcome past discrimination); Citizen Action Litig., discussion at Civ. No. N 84- 
431, 1984 U.S. Dist. Lexis 24869 (D. Conn. Sept 27, 1984) (findin g 
unresponsiveness because officials “have failed to utilize any of the available tools to 
increase registration.”); Terrell Litig., discussion at 565 F. Supp. 338 (N, D. Tex. 

1 983) (finding unresponsiveness based partially on evidence of a histor}' of unequal 
funding of white and black cemeteries, despite current equality of funding); see also 
Calhoun County Litig. (AIS), 88 F.3d 1393, 1400 (5th Cir. 1996) (criticizing district 
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court finding of current non-discrimination in road pavement shows responsiveness 
when there is a past history of discrimination nevertheless affirming as not clearly 
erroneous). 

534. See e.g.. Red Clay School District litig.. Civ. A. No. 89-230-LON, 1996 U.S. 
Dist. LEXIS 4747 (D. Del. Apr. 10, 1996) (evidence that the school board took more 
than seven years to desegregate showed unresponsiveness); Bridgeport Dtig., Civ. 

No. 3:93CV1476(PCD), 1993 U.S. Dist. Lexis 19741 (D. Conn. Oct. 27, 1993) 
(evidence of lawsuits against the town established lack of responsiveness); Mobile 
School Board Dtig., 542 F. Supp. 1078, 1106 (S.D. Ala. 1982) (readopting earlier 
findings that school board only reacted to numerous restraining and injunctive 
orders by the court in a desegregation lawsuit); Cf. Baldwin Board of Education 
Dtig., discussion at 686 F. Supp. 1459, 1467 (M.D. Ala. 1988) (“The Baldwin County 
Board of Education has been particularly unresponsive to the black citizens’ concern 
about race relations in the county’s schools, in particular concerns arising out of 
school desegregation and the apparent resulting displacement of black 
administrators.”); see also supra note 531. (discussing evidence of consent decrees). 
Also, courts generally discount evidence of responsiveness that occurs under either 
the threat of withdrawal of funds or legal compulsion. See infra note 556. 

535. Red Clay School District Dtig., Civ. A. No. 89-230-LON, 1996 U.S. Dist. 
LEXIS 4747 (D. Del. Apr. 10, 1996); Monroe County Litig., discussion at 740 F. 
Supp. 417 (N.D. Miss. 1990). 

536. Cousin Dtig. (TN), discussion at 145 F.3d 
818, 833 (6th Cir. 1998); MaUory-Ohio Utig., 38 F. Supp. 2d 525, 543 (S.D. Ohio 
1997); Bradley v. Work, 916 F. Supp 1446, 1467 (S.D. Ind. 1996); Milwaukee 
NAACP Litig., discussion at 935 F. Supp. 1419, 1433 (E.D. Wis. 1996); Lulac v. 
Clements Utig., discussion at 999 F.2d 831, 857-58 (5th Cir. 1993); Magnolia Bar 
Ass’n V. Lee, 793 F. Supp. 1386, 1410 (S.D. Miss. 1992); Kirksey v. Ailain Utig., 
discussion at 658 F. Supp, 1183, 1195 (S.D. Miss. 1987); Chisom Utig., discussion at 
CIV. A. No. 86-4057, 1989 WL 106485, at *1 1 (E.D. La. Sept. 19, 1989). Some 
jurisdictions claimed to have crafted their systems for electing judges expressly to 
prevent judges from being too responsive, and they cited this goal to defend these 
systems from challenge under Section 2. 

537. Cousin Utig., discussion at 145 F.3d 818, 833 (6th Cir. 1998); Mallory-Ohio 
Utig., discussion at 38 F. Supp. 2d 525, 543 (S. Ohio 1997); Bradley v. Work Utig., 
discussion at 916 F. Supp 1446, 1467 (S.D. Ind. 1996); Milwaukee NAACP Utig., 
discussion at 935 F. Supp. 1419, 1433 (E.D. Wis. 1996); See also Nipper Utig. (FL), 
discussion at 39 F.3d 1494 (11th Cir. 1994) (en banc) (holding that responsiveness is 
less important in the context of judicial elections but not resolving whether factor 8 
was met). 

538. MaUory-Ohio Litig., discussion at 38 F. Supp. 2d 525, 543-44 (S. Ohio 1997); 
Milwaukee NAACP Utig., discussion at 935 F. Supp. 1419, 1433 (E.D. Wis. 1996); 
Southern Christian Leadership Utig. (AL), discussion at 56 F.3d 1281, 1295 (11th 
Cir. 1995) (en banc); see also Kirksey v. Ailain Utig., discussion at 658 F. Supp. 1183, 
1195 (S.D. Miss. 1987) (discounting idea that more minority judges would improve 
the minority community’s perception of the judicial system) . 

539. Bone Shirt Utig., discussion at 336 F. Supp. 2d 976, 1043 (D.S.D. 2004); 
France Utig., discussion at 71 F. Supp. 2d 317, 333 (S.D.N.Y. 1999); Montezuma- 
Cortez School District Litig., discussion at 7 F. Supp. 2d 1152, 1170 (D. Colo. 1998); 
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Rural West 11 Litig., discussion at 29 F. Supp. 2d 448, 459-60 (W.D. Tenn. 1998); 
Chickasaw County II Litig., discussion at No. CIV.A. 1:92CV142-JAD, 1997 U.S. 
Dist. LEXIS 22087 (N.D. Miss. Oct. 28, 1997); Town of Babylon Litig., discussion at 
914 F. Supp. 843, 890 (EO.N.Y. 1996); Sanchez-Colorado Litig. (CO), discussion at 
97 F.3d 1303, 1325 (10th Cir. 1996); Calhoun County Litig. (MS), discussion at 88 
F.3d 1393, 1400 (5th Cir. 1996); Niagara Falls Litig. (NY), discussion at 65 F.3d 
1002, 1023 (2d Cir. 1995); Aldasoro v. Kennerson Litig., discussion at 922 F. Supp. 
339, 366 (S.D. Cal. 1995); Rural West I Litig., discussion at 877 F. Supp. 1096 (W.D. 
Tenn. 1995); City of Columbia Litig., discussion at 850 F. Supp. 404, 425 (D.S.C. 
1993); Cincinnati Utig., discussion at No. C-1-92-278, 1993 U.S. Dist LEXIS 21009, 
at *36 (S.D. Ohio July 8, 1993); Columbus County Litig., discussion at 782 F. Supp. 
1097, 1105 (E.D.N.C. 1991); City of Dallas Litig., discussion at 734 F. Supp. 1317, 
1406 (N.D. Tex 1990); City of Austin Litig. (NY), discussion at 871 F.2d 529, 534 
(5th Cir. 1989); Monroe County Dtig., discussion at 740 F. Supp. 417 (N.D. Miss. 
1990); City of Starke Litig., discussion at 712 F. Supp. 1523, 1538 (M.D. Fla. 1989); 
Operation Push Dtig., discussion at 674 F. Supp. 1245, 1265 (N.D. Miss. 1987); 
Baytown Dtig., discussion at 696 F. Supp. 1128 (S.D. Tex. 1987); Edgefield County 
Litig., discussion at 650 F. Supp. 1176, 1204 (D.S.C. 1986); County of Big Horn 
(Windy Boy) Litig., discussion at 647 F. Supp. 1002, 1020 (D. Mont. 1986); Lubbock 
Litig. (TX), discussion at 727 F.2d 364, 381 (5th Cir. 1984); McCarty Litig. (FL), 
discussion at 749 F.2d 1134, 11.37 (5th Cir. 1984); Dallas County Board of Education 
Litig. (AL), 739 F.2d 1529, 1540 (1 1th Cir. 1984); El Paso Independent School 
District Litig., discussion at 591 F. Supp. 802, 811 (W.D. Tex. 1984); Citizen Action 
Litig., discussion at Civ. No. N 84-431, 1984 U.S. Dist. Lexis 24869 (D. Conn. Sept. 
27, 1984); Terrell Litig., discussion at 565 F. Supp. 338, 343 (N. D. Tex. 1983); 

Rocha Litig., discussion at No. V-79-26, 1982 U.S. Dist. LEXIS 15164, at *18 (S.D. 
Tex. Aug. 23, 1982); Cf. City of Norfolk Litig., discussion at 679 F. Supp. 557, 585 
(E.D. Va. 1988) (finding on remand that a housing policy that displaced a 
disproportionate number of African-American families was “aimed at ensuring that 
public services were adequately provided” and “encouraging a higher quality of life, 
re-integrating the inner city area and providing more job oppormnities;” that the 
new development racially inclusive, and thus that the policy was responsive.); 
Chapman v. Nicholson Ltig., discussion at 579 F. Supp. 1504, 1512 (N.D. Ala. 1984) 
(“Evidence shows that the city had spent an appropriate amount of resources on the 
African American neighborhoods in jasper. “). 

540. Calhoun County Litig. (MS), discussion at 88 F.3d 1393, 1400 (5th Cir. 1996) 
(“[W]e offer no btighdine here. We are content to note that paving roads left 
unpaved by years of discrimination and appointing a biracial redistricting 
commission do not reflect the comprehensive and systematic responsiveness to 
minority needs that is entided to substantial weight in the totality of the 
circumstances”); City of Norfolk Litig. (VA), discussion at 816 F.2d 932, 939 (4th 
Cir. 1987) (remanding district court finding the East Ghent Housing policy was 
nondiscriminatory asking whether the policy was not responsive). Courts have also 
credited as responsive efforts to increase minority political participation. See infra 
note 577. 

541. See, e.g., Town of Hempstead Litig. (NY), discussion at 180 F.3d 476, 487 (2d 
Cir. 1999); Bridgeport Ltig., discussion at Qv. No. 3:93CV1476(PCD), 1993 U.S. 
Dist. Lexis 19741 (D. Coon. Oct. 27, 1993). 
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542. See, e.g., Niagara Falls Litig. (NY), discussion at 65 F.3d 1002, 1023 (2nd Cir. 
1995); El Paso Independent School District Litig,, discussion at 591 F. Supp. 802, 

811 (W.D. Tex. 1984); Cf. Lubbock Litig. (TX), discussion at 727 F.2d 364, 381 (5th 
Cir. 1984) (criticizing the district court’s finding of responsiveness and noting the 
affirmative action policy has “increased the number of minorities in public 
employment, but not necessarily in the best positions.”). 

543. Town of Hempstead Litig. (NY), discussion at 180 F.3d 476, 487 (2d Cir. 
1999); City of Philadelphia Litig., discussion at 824 F. Supp. 514, 538 (E.D. Penn. 
1993); Columbus County Litig., discussion at 782 F. Supp. 1097, 1 105 (E.D.N.C. 
1991); City of Dallas Litig., discussion at 734 F. Supp. 1317, 1406 (N.D. Tex 1990); 
City of Starke Litig., discussion at 712 F. Supp. 1523, 1538 (M.D. Fla. 1989); 
Chickasaw County I Litig., discussion at 705 F. Supp. 315, 321 (N.D. Miss. 1989) 
(considering only one black person employed in government, outside of an elected 
or appointed public office); City of Jackson, TN Litig., discussion at 683 F. Supp. 
1515, 1535 (W.D. Tenn. 1988); Operation Push Litig., discussion at 674 F. Supp. 
1245, 1265 (N.D. Miss. 1987); Carrollton NAACP Litig. (GA), discussion at 829 
F.2d 1547 (11th Cir. 1987); Terrell Dtig., discussion at 565 F. Supp. 338, 343 (N. D. 
Tex. 1983); Mobile School Board Litig., discussion at 542 F. Supp. 1078 (S.D. Ala. 
1982); Cf. Escambia County Litig. (FL), discussion at 748 F.2d 1037, 1045 (11th Cir. 
1984) (noting that “[A]lthough the court found that the commissioners had generally 
been responsive to the interests of black citizens, it noted two areas in which they 
had not; appointments of blacks to committees or boards and housing policy” but 
not resolving the question of responsiveness); ^ut see LULAC-North East 
Independent School District Litig., discussion at 903 F. Supp. 1071, 1087 (W.D. 
Texas 1995) (considering failure to recruit minority teachers insufficient to show 
non-responsiveness); NAACP v. Fordice Litig. (MS), discussion at 252 F.3d 361 (5th 
Cir. 2001) (finding minorities making up less than 15% of entire Department of 
Transportation does not show unresponsiveness); City of Greenwood Litig., 
discussion at 599 F. Supp. 397 (N.D. Miss 1984) (stating low percentage of 
minorities appointed to boards does not establish unresponsiveness). 

544. See, e.g.. Holder v. Hall Litig. (GA), discussion at 117 F.3d 1222, 1227 (11th 
Cir. 1997) (minorities hired); City of Chicago-Bamett Litig., discussion at 969 F. 

Supp. 1359, 1450 (N.D. lU. 1997) (minorities “hold important and influential 
positions of power within the City’s government,” including appointive positions); 
Niagara Falls Litig., discussion at 913 F. Supp. 722, 749 (W.D.N.Y. 1994) 

(established affirmative action task force); City of Columbia Litig., discussion at 850 
F. Supp. 404, 425 (D.S.C. 1993) (minorities “well represented” on boards); Calhoun 
County Litig., discussion at 813 F. Supp. 1189, 1201 (N.D. Miss. 1993) (minorities 
appointed); City of Austin Litig. (TX), discussion at 871 F.2d 529, 534 (5th Cir. 1989) 
(minorities hired and appointed); Houston v. Haley Litig. (MS), discussion at 859 
F.2d 341, 347 (5th Cir. 1988) (minorities appointed); McCarty Litig. (TX), discussion 
at 749 F.2d 1134, 1137 (5th Cir. 1984) (recruitment attempts, minority 
appointments); City of Woodville Litig., discussion at 688 F. Supp. 255, 257 (S.D. 
Miss. 1988) (minorities appointed to commissions and hired as police officers); 
Houston V. Haley Litig., discussion at 663 F. Supp. 346 (N.D. Miss. 1987) (minority 
leadership on appointive boards); Baytown Litig., discussion at 696 F. Supp. 1128 
(S.D. Tex. 1987) (minorities participate on boards and hired as city workers); 
Edgefield County Litig., discussion at 650 F. Supp. 1176, 1204 (D.S.C. 1986) 
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(minority teachers hired); County of Big Horn (Windy Boy) litig., discussion at 647 
F. Supp. 1002, 1020 (D. Mont. 1986) (minorities appointed); City of Fort Lauderdale 
Litig., discussion at 617 F. Supp. 1093, 1107 (S.D. Fla. 1985) (“intensive efforts” to 
hire minority police officers, even though under a consent decree); City of Norfolk 
Litig., discussion at 605 F. Supp. 377, 394 (E.D. Va. 1 984) (minorities hired and 
appointed); City of Greenwood Litig., discussion at 534 F. Supp. 1351 (N.D. Miss. 
1982) (minority appointments). 

545. Montezuma-Cortez School District Litig., discussion at 7 F. Supp. 2d 1152, 
1170 (D. Colo. 1998) (considering the lack of a bilingual education program despite 
minority requests, but not finding a lack of responsiveness); Aldasoro v. Kennerson 
litig., discussion at 922 F. Supp. 339, 366 (S.D. Cal. 1995) (“Despite some 
deficiencies in the District’s bilingual program in 1990-91, it is responsive today 
because it recruits teachers and while it has no bilingual stipend, it pays more than 
adjacent school districts that have a bilingual stipend); El Paso Independent School 
District Litig., discussion at 591 F. Supp. 802, 811 (W.D. Tex. 1984) (considering 
that El Paso County was a pioneer in bilingual education); Rybicki Litig., discussion 
at 574 F. Supp. 1082, 1122 (C.D. 111. 1982) (noting the democratic party in Illinois 
“supported bilingual education, an issue of particular importance to Flispanics.”) Cf 
Montezuma-Cortez School District Dtig., discussion at 7 F. Supp. 2d 1 1 52, 1170 (15. 
Colo. 1998) (considering the absence of a bilingual education program as evidence of 
unresponsiveness but making no finding). 

546. See e.g.. Black Political Task Force Litig., discussion at 300 F. Supp. 2d 291, 

313 (D. Mass. 2004); Hamrick Litig., discussion at 155 F. Supp. 2d 1355, 1378 (N.D. 
GA. 2001); Town of Hempstead Litig. (NY), discussion at 180 F.3d 476, 487 (2d Cir. 
1999); Montezuma-Cortez School District Litig., discussion at 7 F. Supp. 2d 1152, 
1170 (D. Colo. 1998); Rural West II Litig., discussion at 29 F. Supp. 2d 448, 459-60 
(W.D. Tenn. 1998); Chickasaw County II Litig., discussion at No. CIV. A. 
1:92CV142-JAD, 1997 U.S. Dist. LEXIS 22087 (N.D. Miss. Oct. 28, 1997); City of 
LaGrange Litig., discussion at 969 F. Supp. 749, 770 (N.D. GA 1997); Liberty 
County Commissioners Litig., discussion at 957 F. Supp. 1 522, 1 566 (N.D. Fla. 

1997); Holder V. HaU Dtig. (GA), discussion at 117 F.3d 1222, 1227 (11th Cir. 1997); 
Calhoun County Dtig. (MS), discussion at 88 F.3d 1393, 1400 (5th Cir. 1996); Town 
of Babylon litig., discussion at 914 F. Supp. 843, 890 (E.D.N.Y. 1996); Aldasoro v. 
Kennerson Litig., discussion at 922 F. Supp. 339, 366 (S.D. Cal. 1995); Niagara Falls 
Litig. (NY), discussion at 65 F.3d 1002, 1023 (2nd Cir. 1995); City of Columbia 
Litig., discussion at 850 F. Supp. 404, 425 (D.S.C. 1993); City of Philadelphia Litig., 
discussion at 824 F. Supp. 514, 538 (E.D. Penn. 1993); Texarkana Litig., discussion 
at 861 F. Supp. 756, 765 (W.D. Ark. 1992); Monroe County Litig., discussion at 740 
F. Supp. 417 (N.D. Miss. 1990); City of Dallas Dtig., discussion at 734 F. Supp. 1317, 
1406 (N.D. Tex 1990); City of Starke Litig., discussion at 712 F. Supp. 1523, 1538 
(M.D. Fla. 1989); Jeffers Litig., discussion at 730 F. Supp. 196, 213 (E.D. Ark. 1989); 
Westwego Litig., discussion at CIV. A. NO. 84-5599, 1989 U.S. Dist. LEXIS 7298, at 
*14 (E.D. La. June 28, 1989); City of Austin Litig. (TX), discussion at 871 F.2d 529, 
534 (5th Cir. 1989); City of Woodville Litig.(MS), discussion at 881 F.2d 1327, 1335 
(5th Cir. 1989); City of Norfolk Litig., discussion at 679 F. Supp. 557, 585 (E.D. Va. 
1988); City of Jackson, TN Litig., discussion at 683 F. Supp. 1515, 1535 (W.D. Tenn 
1988); Springfield Park District Litig., discussion at 658 F. Supp. 1015, 1032 (C.D. lU. 
1987); Baytown Litig., discussion at 696 F. Supp. 1128 (S.D. Tex. 1987); Pomona 
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Litig., discussion at 665 F. Supp. 853, 862 (C.D. Cal. 1987); Houston v. Haley Litig. 
(MS), discussion at 859 F.2d 341, 347 (5th Qr. 1988); City of Fort Lauderdale Litig. 
(FL), discussion at 787 F.2d 1528, 1533 (11th Cir. 1986); Dallas County Board of 
Education Litig. (AL), discussion at 739 F.2d 1529, 1540 (11th Cir. 1984); Lubbock 
Litig. (TX), discussion at 727 F.2d 364, 381 (5th Cir. 1984); McCarty litig. (TX), 
discussion at 749 F.2d 1134, 1137 (5th Cir. 1984); Escambia County Litig. (FL), 
discussion at 748 F.2d 1037, 1045 11th Cir. 1984); Opelika Litig. (AL), discussion at 
748 F.2d 1473, 1476 (11th Cir. 1984); Chapman v. Nicholson Litig., discussion at 579 
F. Supp. 1504, 1512 (N.D. Ala. 1984); City of Greenwood Litig., discussion at 599 F. 
Supp. 397 (N.D. Miss 1984); El Paso Independent School District Litig., discussion 
at 591 F. Supp. 802, 811 (W.D. Tex. 1984); Terrell Litig., discussion at 565 F. Supp. 
338, 343 (N. D. Tex. 1983); Rocha Dtig., discussion at No. V-79-26, 1982 U.S. Dist. 
LEXIS 15164, at *18 (S.D. Tex. Aug. 23, 1982). 

547. See supra note 528. 

548. See supra note 541 . 

549. See, e.g., Calhoun County Litig. (MS), discussion at 88 F.3d 1393, 1400 (5th 
Cir. 1996) (“We offer no bright line here. We are content to note that paving roads 
left unpaved by years of discrimination and appointing a biracial redistricting 
commission do not reflect the comprehensive and systematic responsiveness to 
minority needs that is enrided to substantial weight in the totahty-of-circumstances 
inquiry.”); City of Dallas Litig., discussion at 734 F. Supp. 1317, 1406 (N.D. Tex 
1990) (finding while city’s spending of equal resources “may be enough to defeat a 
claim of current racial discrimination in the allocation of resources, it certainly does 
not show responsiveness to the particularized needs of the minority community — 
which would often require unequal and higher expenditures of City resources in 
minority areas to remedy the effects of past discrimination.); See also supra note 530 
(discussing road paving policies). 

550. See, e.g., Town of Hempstead Litig., discussion at 956 F. Supp. 326, 344 
(E.D.N.Y. 1997); Columbus County Litig., discussion at 782 F. Supp. 1097, 1105 
(E.D.N.C. 1991); hut see City of LaGrange Litig., discussion at 969 F. Supp. 749, 770 
(N.D. Ga. 1997) (“Several of Plaintiffs witnesses testified that the council had failed 
to address certain problems within the African-American community. However, 
these examples seemed to reflect the typical shortcomings of government entities 
rather than an institutional unresponsiveness to the minority community.”); 
Texarkana Litig., discussion at 861 F. Supp. 756, 765 (W.D. Ark. 1992) (“In all of 
these issues. . .the Court believes the essential culprit is the same encountered by 
most cities in this country ~ lack of sufficient money to address all of the city’s 
problems.”); Chapman v. Nicholson Litig., discussion at 579 F. Supp. 1504, 1512 
(N.D. Ala. 1984) (“While there may be evidence of isolated incidents of specific 
requests not receiving immediate attention, said inattention appears more typical of a 
municipality being financially unable to immediately react to all its citizens’ perceived 
needs, rather than being based on race.”). 

551. See, e.g.. City of Philadelphia litig., discussion at 824 F. Supp. 514, 538 (E.D. 
Penn. 1993); See also City of Jackson Litig., discussion at 683 F. Supp. 1515, 1535 
(W.D. Tenn 1988) (historical evidence). 

552. See, e.g., Terrell Litig., discussion at 565 F. Supp. 338, 343 (N. D. Tex. 1983); 
Rocha Litig., discussion at No. V-79-26, 1982 U.S. Dist. LEXIS 15164, at *18 (S.D. 
Tex. Aug. 23, 1982). 
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553. See, e.g.. Rural West II Litig., discussion at 29 F. Supp. 2d 448, 459-60 (W.D. 
Tenn. 1998) (considering representatives seeking appropriations for black 
constituents to illustrate, in part, their responsiveness); Chickasaw County II Litig., 
discussion at No. CIV.A. 1;92CV142-JAD, 1997 U.S. Dist. LEXIS 22087 (N.D. 

Mss. Oct. 28, 1997) (asserting responsiveness to be shown when at least half of the 
roads paved in the past five years were in predominately minority areas); Town of 
Babylon Litig., discussion at 914 F. Supp. 843, 890 (E.D.N.Y. 1996) (considering 
responsiveness shown in part by the fact that development funds are directed toward 
the minority community); Sanchez -Colorado Litig., discussion at 861 F. Supp. 1516 
(D. Colo. 1994) (noting Representative Entz working in the state legislature to obtain 
funding for minority constituents); City of Columbia Litig., discussion at 850 F. 

Supp. 404, 425 (D.S.C. 1993) (stating a disproportionate amount of city budget spent 
in minority communities demonstrates responsiveness); Monroe County litig., 
discussion at 740 F. Supp. 417, 424 (N.D. Mss. 1990) (observing a disproportionate 
amount of funds directed toward paving minority roads demonstrated 
responsiveness);.City of Austin Litig. (TX), discussion at 871 F.2d 529, 534-35 (5th 
Cir. 1989) (considering as evidence of responsiveness that, “Sixty percent of the 
city’s $ 273,000,000.00 in community development bloc grant funds between 1979 
and 1984 was related to housing. The city also funds a corporation to make mortgage 
loans to low-income persons, provides essential medical services for the poor, 
operates a shelter for transients and constructed a job training center. Forty-two 
percent of the city’s parks and recreation facilities and forty-five percent of all city 
facilities are located in the three of Austin’s eight fiscal districts having the highest 
minority populations.”). 

554. See, eg., Hamrick Litig., discussion at 155 F. Supp. 2d 1355, 1378 (N.D. GA. 
2001) (surface pavement improvement, community policing and the development of 
a community service center); Liberty County Commissioners Litig., discussion at 
957 F. Supp, 1522, 1566 (N.D. Fla. 1997) (bulk of grant money for water project and 
housing upgrades in African-American areas); Houston v. Haley Litig., discussion at 
663 F. Supp. 346 (N.D. Miss. 1 987) (city provided a swimming pool, baseball fields, a 
gym, tennis courts, and a recreation center in an area that is predominately black); 
Baytown Litig., discussion at 696 F. Supp. 1128 (S.D. Tex. 1987) (street and housing 
improvements, though this was criticized in the circuit opinion, it was affirmed as 
not clearly erroneous); City of Springfield Litig., discussion at 658 F. Supp. 1015, 

1032 (C.D. 111. 1987) (Fair Housing Board work and neighborhood renewal attempts 
through the Pioneer Park Project); Opelika Litig. (AL), discussion at 748 F.2d 1473, 
1476 (11th Cir. 1984) (development funds, such as matching city water board funds 
directed at minority community); McCarty Litig. (TX), discussion at 749 F.2d 1134, 
1137 (5th Cir. 1984) (“participation in funding programs for disadvantage smdents”). 

555. See e.g., Hamrick Litig., discussion at 155 F. Supp. 2d 1355, 1378 (N.D. GA. 
2001) (efforts in applying federal, state and local funds to improve housing 
conditions for certain lower income residents weighed in favor of responsiveness); 
Houston V. Haley Litig. (MS), discussion at 859 F.2d 341, 347 (5th Cir, 1988) (City 
has used federal grants to upgrade housing in minority neighborhoods); Dallas 
County Commission Litig, (AL), discussion at 739 F.2d 1529, 1540 (11th Cir. 1984) 
(“The Commission has funded or sought federal funding for a variety of projects 
that have benefited the black community, including drainage projects, water service, 
site preparation for industry, a regional comprehensive mental health center, the 
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county health department, and recreational facilities.”); El Paso Independent School 
District Litig., discussion at 591 F. Supp. 802, 810 (W.D. Tex, 1984) (federally 
funded programs illustrate responsiveness because the school “must to administer 
them for the benefit of the students.”). 

556. City of Dallas Litig., discussion at 734 F. Supp. 1317, 1406 (N.D. Tex 1990) 
(discounting evidence of capital expenditure project because there was no showing 
of how much money came from the federal government); Lubbock Dtig. (TX), 
discussion at 727 F.2d 364, 382 (5th Cir. 1984) (“The City cannot take credit entirely 
for the equal provision of City services; the funds for these derived largely from 
federal programs aimed at economically depressed areas.”); See also, Montezuma- 
Cortez School District Idtig., discussion at 7 F. Supp. 2d 1152, 1170 (D. Colo. 1998) 
(noting some of the attempts to implement changes to help meet the needs of 
minority community were federally funded but making no finding). 

557. See, e.g., Sisseton Independent School District Litig. (SD), discussion at 804 
F.2d 469, 477 (8th Cir. 1986) (considering the few number of Indians on boards or 
commissions was due to federal mandates). 

558. Hall Litig. (GA), discussion at 117 F.3d 1222, 1227 (11th Cir. 1997). 

559. See Red Clay School District Dtig. (DE), 116 F.3d 685, 698 (3rd Cir. 1997). 

560. Bone Shirt Litig., discussion at 336 F. Supp. 2d 976, 1044 (D.S.D. 2004) 
(discussing numerous legislative bills that affect the Indian communit)’ and the 
consistent opposition of certain members of the legislature to any legislation that the 
Indian community lobbied for including voting against bills with overwhelming 
support and no organized opposition and keeping bills that affect only the minority 
community from reaching a floor vote). 

561. See e.g.. Town Hempstead Litig. (NY), discussion at 180 F.3d 476, 487 (2d 
Cir. 1999) (considering denial or disregard of requests to fund minority community 
centers shows lack of responsiveness); Montezuma-Cortez School District Litig., 
discussion at 7 F. Supp. 2d 1152, 1170 (D. Colo. 1998) (considering school Board 
refusal of request of Indian community for bilingual education program and Native 
American education programs as wanting the curriculum to be “ethnically clean” but 
not finding a significant lack of responsiveness); Holder v. Hall Dtig. (GA), 117 F.3d 
1222, 1227 (11th Cir. 1997) (finding that nondiscrimination in road work where 
official campaigned on that issue established responsiveness); Ward v. Columbus 
County, 782 F. Supp. 1097, 1 105 (E.D.N.C. 1991) (considering that minorities 
“particular requests have gone unmet.”); Sisseton Independent School District Litig. 
(SD), discussion at 804 F.2d 469, 477 (8th Cir. 1986) (considering refusal to establish 
polling places despite Indian requests); Cf. Montezuma-Cortez School District Litig., 
7 F. Supp. 2d 1152, 1170 (D. Colo. 1998) (noting “Parent Advisory Committee 
request for development of a mission statement for bilingual education and Native 
American education programs,” and school board’s response that its “District 
mission statements must be ‘ethnically clean,’” but making no finding on 
responsiveness either way). Other courts not following this model have simply 
considered services in terms of what was provided to the minority community. See 
e.g.. City of Austin Litig. (TX), 871 F.2d 529, 534 (5th Cir. 1989) (considering the city 
had constructed a job training center but not discussing minority input); Dallas 
County Commission Litig. (AL), 739 F.2d 1529, 1540 (11th Cir. 1984) (finding roads 
have been maintained on a non-discriminatory basis). 

562. Jeffers Litig., 730 F. Supp. 196, 214 (E. Ark. 1989). 
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563. Id.; see also Sanchez -Colorado Litig., 861 F. Supp. 1516, 1530 (D. Colo. 1994) 
(plaintiffs argued Representative Entz did not “speak out in favor of bilingual 
education for non-English speaking children” but court noted “Representative Entz 
has worked on education issues, housing issues, and economic development issues. 
He worked against the English Only Amendment, has worked to obtain funding 
through grants for local governments within H.D. 60 (Defendants’ Exhibit B), has 
worked on a 1994 school financing act to obtain equality in school financing, and has 
helped constituents obtain jobs.”). 

564. See e.g.. Black Political Task Force Litig., discussion at 300 F. Supp. 2d 291, 

313 (D. Mass. 2004) (evidence that officials sought out minority groups and 
implemented policies to address their concerns); Rural West II Litig., discussion at 29 
F. Supp. 2d 448, 459-60 (W.D. Tenn. 1998) (considering representatives seeking 
appropriations for black constituents to illustrate, in part, their responsiveness); Rural 
West I Litig, discussion at 877 F. Supp. 1096 (W.D. Tenn. 1995) (supporting Martin 
Luther King holiday evidenced responsiveness); Cincinnati Litig., discussion at No. 
C-1-92-278. 1993 U.S. Dist LEXIS 21009, at *37 (S.D. Ohio July 8, 1993) (debating 
changing to a district-by district plan evidenced responsiveness); Monroe County 
Litig., discussion at 740 F. Supp. 417 (N.D. Miss. 1990) (plaintiff testified board of 
supervisors has “always been responsive to his requests.”); Jeffers Litig., discussion at 
730 F. Supp. 196, 213 (E.D. Ark. 1989) (noting that while the minority voters 
feelings of unresponsive were “not without basis. . .Members of the House like 
Representatives Cunningham, McGinnis, Flanagin, and Dawson are anything but 
unresponsive. They are well aware that a large proportion of their constimency is 
black, and they make assiduous and sincere efforts to represent these voters.”). 

565. Id. at *37-38. 

566. See e.g, Bridgeport Litig., discussion at Civ. No. 3:93CV1476(PCD), 1993 
U.S. Dist. Lexis 19741 (D. Conn. Oct. 27, 1993) (no action taken on repeated 
minority community requests for a community center); Sisseton Independent School 
District Litig. (SD), discussion at 804 F.2d 469, 477 (8th Cir.1986) (“Appellants 
offered substantial evidence that the District was unresponsive to the Indian 
community... the District failed to establish additional polling places despite the 
request of appellants. The district court may not ignore this evidence.”); See also 
LULAC - North East INDEPENDENT SCHOOL DISTRICT Litig., discussion at 
903 F. Supp. 1071, 1087 (W.D. Texas 1995) (considering the failure of minority 
community to request the school not fly a confederate flag not to indicate a lack of 
responsiveness); Little Rock Litig., discussion at 831 F. Supp. 1453, 1461 (E.D. Ark. 
1993) (noting the President of Local NAACP brought up issues to the School 
District in a letter but received no response). 

567. See e.g., Jeffers Litig., discussion at 730 F. Supp. 196, 214 (E. Ark. 1989) 
(“Some white members, on being approached by black citizens in their own districts 
for help, referred these constituents to black legislators representing other areas.”); 
City of Springfield Litig., discussion at 658 F. Supp. 1015, 1032 (C.D. lU. 1987) 
(“County Board member testified that he has had no success having city officials 
listen to him when he brings complaints from Springfield’s black citizens about 
housing, employment and other government matters.”); See also Suffolk County 
Litig., discussion at 268 F. Supp. 2d 243, 266 (E.D.N.Y. 2003) (considering a failure 
to respond to plaintiffs letter regarding redistricting plan “neutral at best”). 

568. Jeffers Litig., 730 F. Supp. 196, 214 (E. Ark. 1989). 
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569. See e.g., Mehfoud Litig., discussion at 702 F. Supp. 588, 595 (E.D. Va. 1988) 
(“pSTjone of the five sitting members of the Henrico Board of Supervisors could 
identify a single issue of unique concern to the black community — despite notable 
publicity of, among other things, black efforts to have a black appointed to the 
school board. In fact, two of the five Supervisors had no idea what percentage of 
their constituencies are black.”); See also Black Political Task Force Litig., discussion 
at 300 F. Supp. 2d 291, 313 (D.Mass. 2004) (plaintiffs provided testimony that 
officials were unaware of their concerns); Cf. LULAC - North East 
INDEPENDENT SCHOOL DISTRICT Litig., 903 F. Supp. 1071, 1087 (W.D. 
Texas 1995) (finding no lack of responsiveness because the minority community had 
not brought their concerns to the attention of the school board). 

570. See eg, Holder v. Hall litig. (GA), discussion at 117 F.3d 1222, 1227 (11th 
Cir. 1997) (county board advertises monthly public meetings); Liberty County 
Commissioners Dtig., discussion at 957 F. Supp. 1522, 1567 (N.D. Fla. 1997) 

(“Blacks have no problem approaching county commissioners, and even those 
commissioners elected from other residential districts (outside of residential district 
1, where most blacks are concentrated) listen to their complaints and are responsive 
to their needs.”); City of Holyoke Dtig., discussion at 960 F. Supp. 515, 524 (D. 

Mass. 1997) (“The administration of the new Mayor has -wimessed a gready increased 
effort to recruit Hispanic officials, include Hispanic viewpoints, and address the 
interests of all the citizens of Holyoke, Hispanic and non-Hispanic.”); Niagara Falls 
Litig., discussion at 913 F. Supp. 722, 749 (W.D.N.Y. 1994) (city officials have an 
“open door” policy). 

571. See eg., Black Political Task Force Litig., discussion at 300 F. Supp. 2d 291, 
313 (D. Mass. 2004) (considering “evidence of instances in which legislators sought 
out minority groups and instimted programs designed to address the groups’ 
requests.”); Calhoun County Litig., discussion at 813 F. Supp. 1189, 1201 (N.D. 

Miss. 1993) (noting county made efforts to include black participation in the 
redistticting process through its biracial commission); Terrazas Litig., discussion at 
581 F. Supp. 1329, 1350 (N.D. Tex. 1984) (considering the inclusion of minorities 
process of redistricting). 

572. Terrazas Dtig., discussion at 581 F. Supp. 1329, 1350 (N.D. Tex. 1984) 

573. City of Rome Litig. (GA), discussion at 127 F.3d 1355, 1386-87 (11th Cir. 
1997) (“Both voting statistics and testimonial evidence conclusively reveal that 
Rome’s black community has political influence. This political influence naturally 
translates into political responsiveness.”) (footnote omitted); Hamrick Litig., 
discussion at 155 F. Supp. 2d 1355, 1378 (N.D. Ga. 2001) (finding “there is evidence 
of record that the city council members are responsive to the black community and 
that many of them have been supported by the black community.”); City of Chicago 
-Bonilla litig., discussion at 969 F. Supp. 1359, 1450 (N.D. 111. 1997) (noting 
African-Americans and Latinos holding many positions within Cook County 
government, and Latino and African-American aldermen testified that they found 
other white officials to be responsive.); Town of Babylon Dtig., discussion at 914 F. 
Supp. 843, 890 (E.D.N.Y. 1996) (finding town board “very responsive” to minority 
concerns, partially because the two Democratic members of the board “owe their 
election to the African-American vote.”); Attala County Litig., discussion at 1 995 
U.S. Dist. LEXIS 21569, at *19 (N.D. Miss. Mar. 20, 1995) (weighing “political 
veterans” testimony of the importance of the need for to get black support in favor 
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of responsiveness); Rural West I litig., discussion at 877 F. Supp. 1096, 1106 (W.D. 
Tenn. 1995) (“A serious political candidate cannot ignore such a sizeable portion of 
the electorate.”); Cincinnati Litig., discussion at No, C-1-92-278, 1993 U.S. Dist 
LEXIS 21009, at *36 (S.D. Ohio July 8, 1993) (considering officials need support of 
black community on a variety of issues, including any time they want to pass a tax 
levy, and many need it to get elected); Calhoun County Litig., discussion at 813 F. 
Supp. 1189, 1201 (N.D. Miss. 1993) (officials need minority vote to win elections); 
Ketchum Litig. (IL), discussion at 740 F.2d 1398, 1405 (7th Cir. 1984) (finding 
elected officials and the Democratic Party responsive to black and Hispanic concerns 
because of the number of minority candidates elected); Rybicki Litig., discussion at 
574 F. Supp. 1147, 1151 (N.D. lU. 1983) (considering many officials in the Chicago 
area are minorities, and the Democratic Party needs their votes to get elected); City 
of Greenwood Dtig., 534 F. Supp. 1351 (N.D. Miss. 1982) (finding candidates must 
actively seek and gain the support of blacks to be elected); Cf. Kent County Dtig., 
discussion at 790 F. Supp. 738, 749 (W.D. Mich. 1992) (evidence of racial appeals in 
campaigns “raises serious concerns about responsiveness.”). But see Atmoat Litig., 

775 F. Supp. 1044, 1058 (N.D. Ohio 1991) (considering that black voters always vote 
for the Democrat and the white voters swing between the two parties, so no 
candidate needs to be responsive to their concerns). 

574. Armour Utig. (OH), discussion at 895 F.2d 1078 (6th Cir. 1990) (citing 
Marengo County) (“A plurality feature is of course more responsive to minority 
voter groups.”); Brewer Litig. (TX), discussion at 876 F.2d 448 (5th Cir. 1989) 

(same). 

575. City of Chicago-Barnett Idtig. (IL), discussion at 141 F.3d 699, 703 (7th Cir. 
1998) (remanding and criticizing the responsiveness finding as “flawed methodology 
of relying on its own estimation of the responsiveness of particular incumbents to 
particular groups” because of the extent of racial bloc voting); Metro Dade County 
Ddg., discussion at 805 F. Supp. 967, 987 (S.D. Fla. 1992) (finding lack of 
responsiveness on remand because “there is severe racially polarized voting in Dade 
County Commission elections.”); Haywood County litig., discussion at 544 F. Supp. 
1122 (W.D. Tenn. 1982) (not making a finding on responsiveness but crediting 
expert testimony that officials would not have to be responsive because of the 
polarization in voting). 

576. Rural West II, discussion at 29 F. Supp. 2d 448, 459-60 (W.D. Tenn. 1998); 
Rural West I, discussion at 836 F. Supp. 453, 463 (W.D. Tenn. 1993); City of Jackson 
Dtig., discussion at 683 F. Supp. 1515, 1535 (W.D. Tenn. 1988); Houston v. Haley 
Litig., discussion at 663 F. Supp. 346, 354 (N.D. Miss. 1987). 

577. See France Dtig,, discussion at 71 F. Supp. 2d 317, 333 (S.D.N.Y. 1999) 
(substantial responsiveness demonstrated by congressman’s testimony about voter 
registration drives, efforts to establish local political clubs, and initiatives to add 
minorities to the Democratic party’s county executive committees); Chickasaw 
County II Dtig., discussion at No. CIV.A. 1:92CV142-JAD, 1997 U.S. Dist. LEXIS 
22087 (N.D. Miss. Oct. 28, 1997) (lack of responsiveness not found because of 
efforts to facilitate black voter registration through home visits and special assistants 
available at voting precincts); City of Lagrange Dtig., discussion at 969 F. Supp. 749, 
770 (N.D. GA 1997) (formation of biracial committee to study redistricting process 
weighs in favor of responsiveness); Calhoun County IJtig., discussion at 813 F. Supp. 
1189, 1201 (N.D. Miss. 1993) (appointment of biracial redistricting committee partial 
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evidence of responsiveness); El Paso Independent School District Litig., discussion 
at 591 F. Supp. 802, 81 1 (W.D. Tex. 1984) (deputizing high school principals as 
voting registrars so that they could register students upon turning 18 was evidence of 
responsiveness); Terrazas Ling., discussion at 581 F. Supp. 1329, 1350 (N.D. Tex. 
1984) (“The process by which, following the 1980 census, the State of Texas drafted 
and adopted redistricting plans, culminating in the 1983 House plan, far from 
evidencing official discrimination, convincingly evidences full minority access to the 
redistricting process and a willingness on the part of almost aU involved in that 
process to consider and effectuate minority proposals.”). 

578. Chickasaw County II Litig., discussion at No. CIV.A. 1:92CV142-JAD, 1997 
U.S. Dist. LEXIS 22087, at *8 (N.D. Miss. Oct. 28, 1997). 

579. Operation Push Dtig., discussion at 674 F. Supp. 1245, 1265 (N.D. Miss. 

1987) (unresponsiveness found based upon failure to appoint deputy registrar/ white 
officials hinder black registration); Marengo County Dtig., discussion at 731 F.2d 
1546, 1572 (11th Cir. 1984) (failure to appoint minority registrars weighs in favor of 
finding lack of responsiveness); Citizen Action Litig., discussion at Civ. No. N 84- 
431, 1984 U.S. Dist. Lexis 24869 at *12-13 (D. Conn. Sept. 27, 1984) (responsiveness 
lacking based on jurisdiction’s failure to use available resources to increase voter 
registration, the absence of door to door canvassing, the scarcity of outreach, the 
decision to ban volunteer registrars, and the registrar’s failure to provide bilingual 
ballots available at no cost from the state); Terrell Dtig., discussion at 565 F. Supp. 
338, 343 (N. D. Tex. 1983) (refusal to open second more accessible polling station 
supports finding of lack of responsiveness); see also Sisseton Independent School 
District Litig., discussion at 804 F.2d 469, 477 (8th Cir. 1986) (remanding for more 
findings on failure to hire Native American teachers or appoint a Native American 
deputy registrar). But rf. Suffolk County Dtig., discussion at 268 F. Supp. 2d 243, 

266 (E.D.N.Y. 2003) (failure to respond to plaintiffs letters regarding redistricting 
made factor 8 “neutral at best”). 

580. Senate Report at 28-30. 

581. See Marengo County Litig. (AL), 731 F.2d 1546, 1571 (IT*' Cir. 1984). 

582. See Master Lawsuit List. The lawsuits that held otherwise were; Southern 
Christian Leadership Dtig. (AL), 56 F.3d 1281 (11th Cir. 1995) (tenuous policy but 
Section 2 no violation where racial bloc voting not established and no viable 
alternative to challenged plan presented); Wamser Dtig. (MO), 883 F.2d 617 (8th Cir. 
1989) (lower court found policy tenuous, but plaintiff involved lacked standing to 
bring challenge); 

583. See Master Lawsuit List. 

584. Armour Litig., 775 F, Supp. 1044 (N.D. Ohio 1991); Monroe County Dtig., 
740 F. Supp. 417 (N.D. Miss. 1990); Wamser Litig. (MO), 883 F.2d 617 (8th Cir. 
1989); Smith-Crittenden County Litig., 687 F. Supp. 1310 (E.D. Ark. 1988); Baldwin 
Board of Education Dtig., 686 F. Supp. 1459 (M.D. Ala. 1988); City of Jackson 
Litig., 683 F. Supp. 1515 (W.D. Tenn. 1988); Marengo County Litig., 623 F. Supp. 33 
(S.D. Ala. 1985); City of Greenwood Litig., 599 F. Supp. 397 (N.D. Miss. 1984); El 
Paso Independent School District Litig., 591 F. Supp. 802 (W.D. Tex. 1984); 

Lubbock Utig. (TX), 727 F.2d 364 (5th Cir. 1984); McCarty Litig. (TX), 749 F,2d 
1134 (5th Cir. 1984); Major Litig., 574 F. Supp. 325 (E.D. La. 1983). 

585. See, e.g.. Armour Litig., 775 F. Supp. 1044 (N.D. Ohio 1991) (where state 
legislature gave no justification for reapportionment plan in two state house districts. 
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court found that there is “simply no defensible basis” for the current boundaries 
because they are in clear violation of the state constitutional requirement “that the 
integrity of political subdivisions be respected whenever possible.”); Monroe County 
Litig., 740 F. Supp. 417 (N.D. Miss. 1990) (policy tenuous where county gave no 
justification for districting plan, the population was 30% African American, no 
district was majority African American, and “[tjhere is no state or county policy 
requiring majority white voting age populations in all supervisory and justice court 
judge districts.”); Baldwin County Bd. of Education, 686 F. Supp. 1459 (M.D. Ala. 
1988) (where board of education gave no justification for at-large election system, 
the policy was tenuous because the board had a “pattern or practice” of shifting 
between at-large and single-member voting systems, which was motivated by a desire 
to prevent African-American candidates from winning school board seats); Wamser, 
679 F. Supp. 1513 (E.D. Mo. 1987) (finding tenuous City Election Board’s lack of a 
justification for not reviewing ballots uncounted by ballot machine on the ground 
that some justification was necessary), finding of a violation later overruled on other grounds, 
883 F.2d 617 (8th Cir. 1989) (overturned and dismissed for lack of standing); City of 
Greenwood Litig., 599 F. Supp. 397 (N.D. Miss. 1984) (where city gave no 
justification for at-large election system, the court found the policy was tenuous 
where no state policy favored at-large elections, and there was a tendency in 
Mississippi cities with a population of 10,000 or more to elect their city councils by 
multiple districts.); Marengo County Litig., discussion at 731 F.2d 1546 (11th Cir. 
1984) (where county gave no justification for at-large commissioner and school 
board elections, the policy was tenuous because no strong state policy for or against 
at-large elections, this system was in fact adopted in 1955, leading appellate court to 
infer that the goal of the plan was to prevent an increase in African-American 
political participation); El Paso Ind. Sch. Disc, 591 F. Supp. 802 (W.D. Tex. 1984) 
(finding tenuous no justification given for at-large system where the combination of 
a 1977 referendum and subsequent legislative approving single-member districts 
rendered suspect the continuation of the at-large election system; and finding only 
real reasons for system could be intent to discriminate); Major v. Tteen, 574 F. Supp. 
325 (D. La. 1983) (finding policy tenuous where the reapportionment plan was 
passed without the input of African-American groups after Governor’s veto threat). 

586. Smith-Crittenden County Litig., 687 F. Supp. 1310 (E.D. Ark. 1988); City of 
Jackson, TN Dtig., 683 F. Supp. 1515 (W.D. Tenn. 1988); Lubbock Dtig. (TX), 727 
F.2d 364 (5th Cir. 1984); McCarty Utig. (TX), 749 F.2d 1134 (5th Cir. 1984). 

587. Rural W. Tenn. African-American Affairs Council v. McWherter, 836 F. 

Supp. 453 (W.D. Tenn. 1993) (finding justification of respect for traditional political 
boundaries not tenuous); Frank v. Forest Co., 194 F. Supp. 2d 867 (E.D. Wis. 2002) 
(finding policy of respecting traditional political boundaries nontenuous); 

Chattanooga Board of Comm’rs, 722 F. Supp. 380 (E.D. Tenn. 1989) (considering 
at-large policy was necessary to keep the commission form of government); 

Buchanan v. City of Jackson, 683 F. Supp. 1515 (W.D. Tenn. 1988) (finding at-large 
policy was a “logical feature” of commission form of government); 

588. See, e.g.. Rural West II Dtig., 209 F.3d 835 (6th Cir. 2000) (rejecting as 
tenuous state’s claim that it sought to maintain political boundaries and thus not 
fracture City of Jackson where challenged districting plan fractured cities in other 
parts of the state). 
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589. liberty County' Commissioners litig. (FL), 221 F.3d 1218 (11th Cir. 2000); 
NAACP V. Niagara Falls, 913 F. Supp. 722 (W.D.N.Y. 1994); Reed v. Town of 
Babylon, 914 F. Supp. 843 (E.D.N.Y. 1996); City of Austin Litig., discussion at CIV. 
No. A^84-CA-189, 1985 WL 19986 (W.D. Tex. Mar. 12, 1985). 

590. Shirt V. Haaeltine, 336 F. Supp. 2d 976, 1048 (D.S.D. 2004) (finding that the 
policy was not supported by the idea that the people were happy with their districts 
because the only input the legislature had sought from the people was far away from 
the Indian Reservation, and the legislature did not make the plans accessible to the 
public); Political Civil Voters Organization v. Terrell, 565 F. Supp. 338, 341 (N.D. 
Tex. 1983). 

591. Vecinos Debarrio Uno v. City of Holyoke, 960 F. Supp. 515 (D. Mass. 1997); 
Red Clay School Dist. Litig., 116 F.3d 685 (3rd Cir. 1997); City of Rome Litig. (GA), 
127 F.3d 1355 (11th Cir. 1997); Hall v. Holder, 757 F. Supp. 1560 (M.D. Ga. 1991) 
(finding a single-member commission may be more responsive in a small county); 
W illiam s V. City of Dallas, 734 F. Supp. 1317 (W.D. Tex. 1990); Collins v. City of 
Norfolk, 679 F. Supp. 557 (E.D. Va. 1988); Perez v. Pasadena Indep. Sch. Dist., 958 
F. Supp. 1196 (S.D. Tex. 1997). 

592. Blaine County Dtig. (MT), 363 F.3d 897 (9th Cir. 2004); Town of Hempstead 
Litig., 956 F. Supp. 326 (E.D.N.Y. 1997) (discounting the responsiveness argument 
after finding Senate Factor 8 (a significant lack of responsiveness) met); McMillan v. 
Escambia County, 748 F.2d 1037 (5th Cir. 1984) (affirming district court finding that 
the responsiveness explanation was inconsistent with the current operation of the 
Commission); McNeil v. City of Springfield, 658 F. Supp. 1015, 1033 (C.D. lU. 1987) 
(“The claim of responsiveness of the officials to the electorate is tenuous in a 
community where racially polarized voting exists. The responsiveness of the elected 
official is, of course, to the white majority that elected him and not to the black 
minority which is without the ability to elect candidates of their choice to seats of 
power.”); see also N.A.A.C.P. v. City of Columbia, 850 F. Supp. 404, 425 (D.S.C. 
1993) (“Mixed systems provide neighborhood, and therefore often minority, 
representatives, but nevertheless avoid the factionalism and “turfism” often 
associated with all single-member districts. Mixed systems provide the advantage of a 
city-wide perspective, but nevertheless avoid the problems often associated with at- 
large systems of lack of diversity on the council and neglect of neighborhoods. . .The 
overwhelming weight of the evidence offered in this case suggests that Columbia’s 
mixed system functions exactly as designed, in terms of attention to neighborhood 
concerns, but without resulting in factionalism or turfism.”) 

593. See, e.g., Cousin v. Sundquist, 145 F.3d 818 (6th Cir. 1998); Prejean Litig. 

(LA), 227 F.3d 504, 516 (5th Cir. 2000); France v. Pataki, 71 F. Supp. 2d 317 
(S.D.N.Y. 1999); Davis v. Chiles Dtig. (FL), 139 F.3d 1414, 1421 (11th Cir. 1998); 
Southern Christian Leadership Conference Litig. (AL), 56 F.3d 1281, 1295 (11th Cir. 
1995) (en banc); Nipper Litig. (FL), 39 F.3d 1494, 1534 (11th Cir. 1994) (en banc); 
LULAC V. Clements Litig. (TX), 999 F.2d 831, 857-58 (5th Cir. 1993); Magnoha Bar 
Ass’n, 793 F. Supp. 1386 (S.D. Miss. 1992). 

594. See, e.g.. Prejean v. Foster Litig., 83 Fed. Appx. 5, 1 1 (5th Cir. 2003) (finding 
that drawing district lines to protect incumbent judges who happened to be white 
was not tenuous and did not violate Section 2 or the Constitution, as politics not race 
was the primary motivation); Fund for Accurate & Informed Representation, 796 F. 
Supp. 662, 672 (N.D.N.Y. 1992) (“plaintiffs failed to demonstrate any linkage 
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between the alleged fragmentation of minority communities in Monroe, Nassau, Erie 
or Westchester Counties, and an alleged intent to preserve the incumbency of 
‘certain white incumbents,’ “ so not only could no intentional discrimination be 
shown, but also: “Plaintiffs have not convinced us that the state legislature’s decision 
to heighten the minority population in certain Assembly districts is a pretext for an 
unworthy goal. Moreover, under some circumstances, the use of a lower population 
threshold for minority districts may lead to ineffective minority control districts. This 
choice is a matter of judgment, and we cannot say on this record that the legislature 
exercised its judgment unlawfully.”). 

595. See, e.g., Emison Litig., 782 F. Supp. 427 (D. Minn. 1992) (finding tenuous 
policy of pairing incumbents where doing so unnecessarily limited African-American 
voting strength) overturned on other grounds by 507 U.S. 25 (1993); Gingles Litig., 
590 F. Supp. 345 (E.D.N.C. 1984) (protecting incumbents was “obviously” not 
enough to justify racial vote dilution). 

596. See, e.g. Black Political Taskforce, 300 F. Supp. 2d 291 (D. Mass. 2004) 
(finding that “race [was] used as a tool to achieve incumbency protection” in the 
drawing of Massachusetts state legislative district lines after the 2000 census); 
Ketchum v. Byrne, 740 F.2d 1398, 1408 (“We think there is little point for present 
purposes in distinguishing discrimination based on an ultimate objective of keeping 
certain incumbent whites in office from discrimination borne of pure racial 
animus.”); Buskey v. Olivet Litig., 565 F. Supp. 1473 (M.D. Ala. 1983) (drawing 
district to ensure defeat of political rival is tenuous where jurisdiction knew effect 
would be to dilute black voting power). But see Escambia County, 638 F.2d 1239, 

1 245 (5th Cir.) (“the desire to retain one’s incumbency unaccompanied by other 
evidence ought not to be equated with an intent to discriminate against blacks qua 
blacks”). 

597. Westwego Litig., discussion at CIV. A. NO. 84-5599, 1 989 U.S. Dist. LEXIS 
7298, 1989 WL 73332 (E.D. La. June 28, 1989); Armstrong v. Allain, 893 F. Supp. 
1320 (S.D. Miss. 1994) (60% requirement for school bond referenda was justified by 
the fact that school districts had a number of alternative sources of revenue for 
capital expenditures.); Clark v. Calhoun County, 813 F. Supp. 1189 (N.D. Miss. 1993) 
(policy of keeping districts with equal road mileage nontenuous); Aldasoro v. 
Kennerson Litig., 922 F. Supp. 339 (S.D. Cal. 1995) (noting the reasons for keeping 
an at-large system were El Centro was too small for single districts and finding the 
at-large system allowed minorities to elect); Houston v. Lafayette County, 841 F. 

Supp. 751 (N.D. Miss. 1993) (equal road mileage); Brown v. Chattanooga Board of 
Comm’rs, 722 F. Supp. 380 (E.D. Term. 1989) (necessary to keep the commission 
form of government); Buchanan v. City of Jackson, 683 F. Supp. 1515 (W.D. Tenn. 
1988) (logical feature of commission form of government); Mississippi State 
Chapter, Operation Push v. Allain, 674 F. Supp. 1245 (N.D. Miss. 1987) (“The clerks 
are responsible for registering all voters and must have some discretion in selecting 
those agents and employees who will assist the circuit clerks in accomplishing their 
objective. nl5 The court concludes that some measure of discretion and flexibility is 
needed for the registration process to work smoothly and efficiently.”); Smith- 
Crittendon County Litig., 687 F. Supp. 1310 (E.D. Ark. 1988) (finding a state policy 
supporting multi-member districts is neither tenuous nor particularly strong); 

NAACP V. Fordice, 252 F.3d 361 (5th Cir. 2001) (finding requested reorganization 
would cost the state millions of dollars and finding cost efficiency reasons not 
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tenuous); Clarke v. Cincinnati, 40 F.3d 807, 814 (6th Cir. 1994) (“Moreover, given 
the difficulties experienced in the administration of PR, we cannot say that the policy 
underlying 9X is “tenuous.”"); Qty of Philadelphia litig., 28 F.3d 306 (3d Cir. 1994) 
(accepting a voter purge law as not tenuous because the policy was deemed to 
prevent voter fraud). 

598. Mississippi State Chapter, Operation Push v. AUain, 674 F. Supp. 1245, 1266 
(N.D. Miss. 1987). 

599. Hall V. Holder, 757 F. Supp. 1560 (M.D. Ga. 1991) (finding use of single 
person commissioner historically fostered responsiveness); Dallas County 
Commission Litig., 636 F. Supp. 704 (S.D. Ala. 1986) (considering a long-standing 
state-wide policy in favor of at-large elections without regard to race, dating back to 
the first Alabama school board in 1854); McCord v. City of Fort Lauderdale, 617 F. 
Supp. 1093 (S.D. Fla. 1985) (noting the at-large system had been in place since 1911 
and there was no evidence of invidious intent); Houston v. Haley, 663 F. Supp. 346 
(N.D. Miss. 1987) (“Oxford held aldermen elections through single-member districts 
for as long as anyone could remember, except after the 1970 census when because of 
state statute and growth in population the city was required to hold at-large elections 
for a brief period.”); Milwaukee Branch of N.A.A.C.P. v, Thompson, 935 F. Supp. 
1419 (E.D. Wis. 1996) (The state of Wisconsin had historj' of using at-large elections 
for judges dating back to its 1848 constitution.). 

600. 116F. 3d 1194 (7th Cir. 1997). 

601. Kirksey v. AUain Utig., 658 F. Supp. 1183 (S.D. Miss. 1987). 

602. Terrazas v. Clements, 581 F. Supp. 1329 (N.D. Tex. 1984). (Even though 
incumbency was a factor in the reapportionment, the other factors were present as 
weU such as the need to comply with one person one vote and the Section 5 of 
Voting Rights Act, and plaintiff failed to show that the policy behind it was 
tenuous.); Sanchez v. Colorado, 97 F.3d 1303, 1325 (10th Cir. 1996) (criticizing but 
not finding clearly erroneous the district courts finding that the underlying policy was 
VRA compliance, noting “[t]he record casts doubt on the court’s finding the 
Commission from beginning to end observed the tenets of § 2.”). 

603. Bone Shirt Dtig., 336 F. Supp. 2d 976, 1048 (D.S.D. 2004). 

604. As explained by the Court, proportionaUty is distinct from proportional 
representation. The latter Unks the proportion of minority officeholders to the 
minority group’s share of the relevant population. See Do Grandy Litig., discussion at 
512 U.S. 997, 1014 n.l 1 (1994). 

605. W. at 1020-21. 

606. Black PoUtical Task Force Litig., 300 F. Supp. 2d 291 (D. Mass. 2004); 
Rodriguez Litig., 308 F. Supp. 2d 346 (S.D.N.Y. 2004); Perry Litig., 298 F. Supp. 2d 
451 (E.D. Tex. 2004); Bone Shirt Litig., 336 F. Supp. 2d 976 (D.S.D. 2004); Old 
Person Litig., 312 F.3d 1036 (9th Cir. 2002); Campuzano Litig., 200 F. Supp. 2d 905 
(N.D. lU. 2002); Rural West II Dtig., 209 F.3d 835 (6th Cir. 2000); Liberty County 
Commissioners Litig., 221 F.3d 1218 (11th Cir. 2000); City of Chicago-BonUla Litig., 
141 F.3d 699 (7th Cir. 1998); County of Thurston Litig., 129 F.3d 1015 (8th Cir. 
1997); African American Voting Rights LDF Litig., 994 F. Supp. 1105 (E.D. Mo. 
1997); City of Holyoke Litig., 960 F. Supp. 515 (D. Mass. 1997); Rural West I Litig., 
877 F. Supp. 1096 (W.D. Tenn. 1995); St. Louis Board of Education Litig., 90 F.3d 
1357 (8th Cir. 1996); Littie Rock Litig., 56 F.3d 904 (8th Cir. 1995); City of Columbia 
Litig., 33 F.3d 52 (4th Cir. 1994); Austin Utig., 857 F. Supp. 560 (E.D. Mich. 1994). 
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See also Rural West I litig., discussion at 877 F. Supp. 1096, 1109-11 (W.D. Tenn. 
1995) (addressing proportionality but not ultimately making a definitive finding on 
it); City of Chicago litig. (IL), discussion at 141 F.3d 699, 705 (7th Cir. 1998) 

(finding proportionality absent and remanding for additional findings to determine 
whether the deviation from proportionality can be justified by reference to other 
appropriate districting factors because “[d]eviations from proportionality, especially 
small ones, can be justified by reference to other factors, such as the compacmess of 
districts and the desirability of preserving continuity and recognizing topographical, 
cultural, and economic factors that may make one ward mapping preserve 
communities of political interest better than another.”). 

607. Rodriguez Litig., 308 F. Supp. 2d 346 (S.D.N.Y. 2004); Perry Litig., 298 F. 
Supp. 2d 451 (E.D. Tex. 2004); Campuzano Litig., 200 F. Supp. 2d 905 (N.D. 111. 
2002); Liberty County Commissioners Litig., 221 F.3d 1218 (11th Cir. 2000); African 
American Voting Rights LDF Litig., 994 F. Supp. 1105 (E.D. Mo. 1997); City of 
Flolyoke Litig., 960 F. Supp. 515 (D. Mass. 1997); St. Louis Board of Education 90 
F.3d 1357 (8th Cir. 1996); Little Rock Litig., 56 F.3d 904 (8th Cir. 1995); City of 
Columbia, 33 F.3d 52 (4th Cir. 1994); Austin, 857 F. Supp. 560 (E.D. Mich. 1994). 

608. Bone Shirt Utig., 336 F. Supp. 2d 976 (D.S.D. 2004); Black Pohtical Task 
Force Utig., 300 F. Supp. 2d 291 (D. Mass. 2004); Rural West II Utig.„ 209 F.3d 
835 (6th Cir. 2000); Old Person Utig., 312 F.3d 1036 (9th Cir. 2002); County of 
Thurston Utig., 129 F.3d 1015 (8th Cir. 1997). 

609. Bone Shirt Utig., 336 F. Supp. 2d 976 (D.S.D. 2004); Black PoHtical Task 
Force Utig,, 300 F, Supp. 2d 291 (D. Mass. 2004); Rural West II Utig. (TN), 209 
F.3d 835 (6th Cir, 2000); County of Thurston Litig. (NE), 129 F.3d 1015 (8th Cir. 
1997). 

610. Old Person Utig. (MT), discussion at 312 F.3d 1036, 1050 (9th Cir. 2002). In 
ultimately affirming the judgment of the district court finding a lack of vote dilution, 
though, the 9th Circuit panel made clear that its decision to affirm the ultimate 
conclusions of the lower court had more to do with the standard of review than the 
weight which the panel would have accorded to some pieces of evidence. See id. 

611. African American Voting Rights Legal Defense Fund, Inc v. Villa, 54 F.3d 

1 345 (8th Cir. 1 995) (“We also hold that the district court properly granted summary 
judgment where the record before it demonstrated that sustained and substantial 
proportionality existed between the percentage of blacks in the citywide voting age 
population and the number of safe black wards.”) . 

612. DeGra«(^,512U.S. atl023 

613. Black PoHtical Task Force Utig., discussion at 300 F. Supp. 2d 291, 312 (D. 
Mass. 2004). 

614. Perry Utig., discussion at 298 F. Supp. 2d 451, 494-95 & n. 134 (E.D. Tex. 
2004) (“Plaintiffs’ own experts and argument reminded this court that because of the 
lower turnout of Latino voters, a low majority of the Hispanic citizen voting age 
population does not produce an effectiveFaxino opportunity district.”).. 

615. The Court explained that it examined allegations of dilution in the 
geographic terms stated by plaintiffs themselves who had specifically alleged dilution 
only in particular regions of the state rather than the plan as a whole. As such the 
Court “had no occasion to decide which frame of reference should have been used” 
had the matter not already been agreed upon by the parties in the district court. See 
De Grandy, 512 U.S. at 1022. 
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616. Rural West I Otig., discussion at 877 F. Supp. 1096, 1 10940 (W.D. Tenn. 
1995); Rural West II Litig. (TN), discussion at 209 F.3d 835, 843-44 (6th Cir. 2000); 
Austin Litig., discussion at 857 F. Supp. 560, 569 (E.D. Mich. 1994); Bone Shirt 
Litig., discussion at 336 F. Supp. 2d 976, 1048-49 (D.S.D. 2004). 

617. Rural West I Litig., discussion at 877 F. Supp. 1096, 1109 (W.D. Tenn. 1995). 

61 8. Rural West II Litig. (TN). discussion at 209 F.3d 835, 843 (6th Cir. 2000) . 

619. Austin Litig., discussion at 857 F. Supp. 560, 569 (E.D. Mich. 1994). 

620. Perry Utig., discussion at 298 F. Supp. 2d 451, 494 (“Because the Supreme 
Court has not yet provided precise guidance on the proper standard for assessing 
proportionality, however, we also examine proportionality on a statewide basis.”) 

621. Old Person Dtig. (Ml), discussion at 230 F.3d 1113, 1129-30 (9th Cir. 2000). 

622. Blytheville School District Litig., discussion at 71 F.3d 1382, n.6 (8th Cir. 
1995) (“De Grandy resolved a claim involving ‘proportionality,’ which ‘links the 
number of majority-minority voting districts to minority members’ share of the 
relevant population.’ Here, because we address a claim involving a single at-large 
district, the analyses between proportionality and proportional representation are 
essentially the same.”); City of St. Louis, 896 F. Supp. 929, 943 (E.D. Mo. 1995) (“In 
Johnson v. De Grandy, the Supreme Court indicated that even if a plaintiff succeeds in 
establishing the Gingles preconditions, a defendant may be able to defeat a § 2 claim 
by showing that the minority group in question has achieved, or will achieve, 
substantially proportional representation under the challenged districting plan.”) 

623. Liberty County Commissioners Litig., discussion at 957 F. Supp. 1522, 1570 
(N.D. Fla. 1997) (“Proportionality, while not dispositive of a section 2 claim, is a 
relevant factor which should be examined under the totality of the circumstances. 

The proportionality inquiry is very straight forward in this case. Blacks have not 
achieved proportional representation on the Liberty County School Board. Not only 
is there no black currendy serving on the school board, no black has ever served on 
the school board. The opposite is true with the liberty County Commission. Since 
1990, Earl Jennings, a black, has served as one of the five county commissioners. As 
stated earlier, blacks make up 17.63 percent of the total population and 25.03 of the 
voting age population of Dberty County. Thus, with blacks comprising twenty 
percent of the county commission’s membership, blacks have clearly achieved 
proportional representation on the county commission. Such proportional 
representation does not automatically preclude a finding of section 2 liability, 
although it is obviously some evidence that blacks have equal access to the political 
process in Dberty County.”) (internal citations omitted). 

624. Dberty County Commissioners, discussion at 221 F.3d 1218, 1225 (11th Cir. 
2000) (en banc) (quoting 42 U.S.C. § 1973(b)). 
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cross-sectional method, seemed to vindicate the conventional view, at least so far about the impact of at-large elections on minority representation, if the analysis 
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cities as those with a minority population of 10- 29.9 percent, 30-49.9 percent, Carolina’s table 5. 
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information in it for analytic purposes, we have chosen not to include table Z. are to be elected from majority-white districts. 
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levices such as literacy and good character tests and the poll tax . The Fifteentl 
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and urban ones, or between any other identifiable factions in the elaiUMate.® for example, have often decided as a group before an election that the 
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ting single-shot voting, a law that applied to every election in the state. The city In Georgia, the legislature responded to a federal court order in 1962 requiring 



1140 


: ^ ® 2 «• 

' 'S I ’S H 


c e S 
S § M -o 

I o 2 2 

< '€ ^ 'H. 


L ^ .S .« E A C : 
S -fi 5 [3 o •; 
- 3 O >, o ao U 5 

3 “ > S « 42 « { 

a -3 1 O » S -S ! 
3 *1 g Q ■= i 2 : 

2 o ^ s: •«■ e - I 

c y O £« -S *2 ! 
i .2 — 2 . "S < 
I* 3 ' 5 oI 2 E«'| 

3 

3 _g c ■" c § « 1 

I l-liilll 

: s I J li I ; 

^liiillii 

^ I i I 3 i ° 1 1 

3 w -e ,3 a o 3 ■ 

I g.S ffl §-3,S.] 

I S j 

c®'5.§“ros^ 

!; -2 ai C o 2 « > •; 


§ = -S 'Sj'® = 4 

2 2 P 3 m "" •? 

0 S .S o t- ^ S 

a 5 “ " 3 p t 

jS g g “ c B.2 
s 5 1 1 S g 1 
a E -g ^ c -o [ 

3 g S g 3 ■g S 

»• ® J c ® ■= 'S 

1 ^ 3 'S s -S i 

5* 2 c a i2 3 

” I S * 5-3 • 

C E c u o -- 


r 8 ° e s 

I S.i« : 

I * “•£.8 

' S S E'-l 


s ^ ^ c u . 

3^3 o 'C 

= » £ g § 

I i£ t i 


I S c O o 
■■ M 3 ^ -S 

! I S o 

■ «!•=•= <U 


c ^ B ^ g 5 2 ■ 

^ s ^ 

g O ^ S P5 « o 

•- I S 2> « '^ 'B ■ 

Cm C !S O W ly 

Q. J -S O ^ ■= 


= 1 1 “I §■• 

r- -3 s 1 1 = 

3 M 3 .00 -S S 

^ I “ ^ 1 . 

3 a ate >^a 

5 -rt 5 'S ts t- 

iiiliJ' 


1 s 5 g I 

! I I I I 

2 ^ g -I = 

j ^ ao y o 


UHlli 

S « OO > 4> .'S a 

>2|| “s 

^ .2 ^ 2 'I T 

y -a « -2 .a “ *« 
I o 2 ao“ « i 

i|l| ■g-’s: 

a a o 

a C § s “ e 'I 

a 5 TJ 4> c ■“■ « 
S S 3 ^ S o t 

g ^ tS H i « 4 

- o « a « , 
w o o fr -2 — i 

" et> 2 O « : 
5 -a S « Q- « ' 
§ ^ -g 2 g- J 3 
<3 -g o 2 ij ^ .5 

3 C y ■§ -O a* ; 

3 « rt ,2 « 'C I 
««.:€« g •• 
tv j: S o -g .S • 
'®r2>v§E- 

2 2 I'c e « T 

§ i !--i 

® g' c E o ^ J 
® 'o 2 “ 
I e = 2 » j 
1 1 1 1 1 ,1 1 


3 -S ■« ■= ®1 .2 

3 p « V45 ^ 

i I s si^- 
IIIeI 


s 3 J .3 i 

■ 2 .i£ c 

•^ 2 e ao O 


ill M 

ill! I 

I .= g >2 fi. 

; I IIS 

i s « 1 1 


j -s -s ■ 

|i|ll: 

y ■§ E S 
3 S' S '5 ; 
5 •= -2 S ■•E ' 


' X) •£ 2 » 

i|l|l 

; a t5 € u 

I « I s I 
itla'l 


= £338 

^ “ b « 

’ .s .2 -e • 
il 1 a 3 


i 2 ao 

' -c 4 J3 B 
3 .2 ON Xi 'C 
> -5 a '3 

^ I S S I 

5 2 '^.S -S 

3 u. V « 

^ f IS E I 

3 ? S K a. 


J ^ s 

> - i'-E 

f I 2 ® 

2; I ® § 

.- .2 60 2 
« t .S V o 
-o 2 S I 

O r O fS ■? 

§■ §"Sf i 

.s E ^ o ^ 


large or multimember districts in many kinds of jurisdictions but by geitymander- Americans elected to office in Dallas and Bexar Counties, respectively; and the 
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le plaintiffs was formidable , Because White and Zimmer ^esoited was registered to vote, which was about the same proportion it had been forty years 
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labama, Georgia, Lmiisiana, Mississi{^i, North voters drawn up by federal registrars. 
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diluted by virtue of unequally populated districts- — to include the diltUion of a law, both constitutional and statutory. The Supreme Court in 1980 handed down 
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Barbour County’s change from district to at-large elections for the county com- 
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lay primary on an at-large basis, without requiring candidates to During a special legislative election in 1869, for example, 
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was white domination of local governing bodies in jeopardy. Id 1876 the Demo- tion to enforce the voting rights extended to blacks by the Reconstruction amend- 
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Montgomery attorney Fred Gray, with the assistance of the NAACP Legal Defense 
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masse, regardless of their criminal records.” In light of c hanging circumstance, terms. Knowing that it was under section 5 scrutiny, the city switched to a mayor- 
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districts. According to a recent study, “Montgomery adopted districts as the price remove the white supremacy symbol of a rooster from its campaign literature only 
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listrict elections provided the only way black voters could secure represeotatioii in increasingly broad spectrum of white public officials urged Congress to revise 
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The county unit system was a highly inequitable way of apportioning electoral second, an action to enforce section 5 brought by the Department of Justice, was 
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)ut at least we talk. It’s definitely better.”® As change had occurred. We collected the racial and gender makeup ol 



1166 


o § = ^5 

'> i2 “ 

§1 

15 • i i 


iiii 


0 > S S 

u ao ' ^ 

1 #11 


s I |.s 

Jill 


3 = 1)?; 

« 1 1 1 : 

'i I ^ I ■§ ■■ 

s. o - 6“; . 

g '8 s » " • 

-s O 3 a -s 
O o' ■ 


I g'.ss 

” ^ D = a' 
s -2 o M O 2 
= o ^ J « c 
§. I J g 1 1 
1) ^ « 0*0 
i S’® •3 r 5 

S. -S x: o 


I ^ 1 § 

lli^i 

lisil 

o -a o "E. « 


2 o §3) ^ g ' 

is T3 a £ £ ^ 

■i S i 5 ; 

“• a " 'f ^ : 

«) o O 00 O , 

E o (2 ' 

logoi' 

^ so o e S 
o So'" e* f 
S § -ff 

T « ” S 

M "i >* 3 2f> : 

^ I CQ g :| .; 

■= S S " 1 ■■ 

1 2 5 s 

~ o -S 3 ^ 


0 o = 2 i 

.s ° I ■s § ‘ 
|^b|| 

1 « I I i 

‘ “ 'B- 6 f ■ 

I Iso s' 

o ^ 'S I ' 

^ J> V 3 O 
•£ Z « O 
_ P 2 D 

o “ I sg' 

•s a . s o • 

y o C c 


““ o' S M c ' 

5 1 1 . i ' 

■s “ s s. 


si I If- 


i o ^ I 

: .i s 5 f i 

I i ° 3 1 •: 

= a| « I I 

5 « J •§ ° : 

!> q* « s "a t 

5 oil I ' 

5 ^ II I '! 

fS § 8 § 1 


) ^ -n A $ 

! e t-s a . 

> 2 s 2 ‘S • 


= I S 5 ^ 

2 £ S — ® 

1 1 5 1 5 

s^-§|| 

- •£ o ® -s 

slsil 

s - ^ 2 a 

5 ^ A 'O w 

3 ? e Ji o 

- J o ^ 

■0 - a o ^ 

5 S g ^ o 

§ n ^ 

^ U C £ v> 


• a 2 ^ 

11 i gi 

s S) S a 
i Q. s 2 
1 2 -3 ° .52 

itill 

I So 5 a. 
is ■§ s 


« ^ <c o 
. 11^1 
53 o o 'S 

III! 

■2 ii 3 o 
E g S = . 

O O C u 

3 3 3 3 


I * 

t - 8 

■3 s I s s 1 ! 
? S s ^-1 I I 

I » II S’! 1 

.2 2 ^ 3 -a « *' 

s § E ooii € 

ilfilil 

so S!22^> = S 

I ^ f a .r .2 
1 £ .! *3 3 a 

^Il2 

« 2 T5 !a 'Z 3^1 

i 3 » S £ I [ 

1 'S I -I ¥ s 

H ■= o SS S .5 S 

^ ‘S D. S I w t 

* 2 o a o S 4 

“I a. S'"!] 

eJ S c « -fi ? 


lilution jurispmdence in constitutional litigati<Mi, is undeniable. Virtually evCTy election. 



1167 


2 - « ' 
<3 «3 o c j 
o 

1 1 1 B 

V- 2 ^ C 

•2 -o « J c 

ill: 

1 1 s s ^ 

l||^:i 

. a E ' 

^ JJ 60 .! 

S c U. , 
T3 M ^ ® ' 
a g 5 VO ^ 

^ S' uj s : 

li §i : 

2 I i O I 

.= o t> ^ 

I -8 ^ 2 .; 

il|i: 
S ^ I I H 

\= S B t: 


•« ! I i c -i 
8 1 1 « •- : 
& * -S cQ I : 
a o- ^ .a 1 3 
g.S = g ; 

S C (m ' 


■ o .2 a « 3 : 

g . ca J3 ^ . 

: > ^i-S g ' 

; «> 3 Ci. 4> ; 


i .2 I 1 1 S ' 

c 2? s 5 ■ 

! 8 3 2 

so g^-S = 

3 g' 2i ^ a . 

i £ S -S 3 -I 


§ '^-S .9 

^ >,9 ■ 

b c X. -3 

S e £ S ' 

g B 60 'S 

.S B 3 s . 
E S 2 I ' 


■ :3 00 u > 

- 'C s n 

lis §■ 

1 II -I ■ 

1 f ■ 

•S2 ti; 


I 2® “! 

60 O g ■> 

1 ..S s 3 o . 


«;^||||. 

5;2 |i i *■ 

7 < -S I 3 , 
-!. “1 2 ■§ I •a s 
" 7 i i ,|b . 
J6 < I 2 J I . 

i "j l| I 7 ‘ 

= 9 i H i’l 


ails 
a ^ 2 o 


0 "s E « ja 

^lltl 

3 3 n “ 

’ 1 1 s « 

s a* s ^ tj 

^ 8 2 “- 'S 

3 1 " i 

d « 


lilli 

i2 -a ^ M “ 

&li I i ■ 

illil’ 

« I g ^ t 

c ffl -S "S "c . 


H -S 1 I 

-6 I S^-P 

u « u 3 

s -s i . 

.a tr "O ,0 T5 * 

g .S ^ 1 1 - 

cw 5 .1 — t j 

° « e* ® . 


3 E -c {2 J 
3 ® .2 . -O 

si si o 

1 8 E .§ 8 

■* T: « E « 

Hff I 

= 1 1 1 i 

2 ^ o c 


j £5 <*- a «« 

I u o E a 

I Si 5' 


s •“ « ta a 

r s'® 

! § S 1 s ■ 

3 O Q. 


a -S 2 -s 2 , 

I 1 8 I I f 

^ .B t> CL 9 


The connection between a majority-black ctHi^ituency and bl»;k electoral sue- 



1168 


o M S 1 8 


« on « « 

I §1' 

a -g ’5 « 


2P ^ ffl 'P 'C 

.5 ^ ” 5 o 

5 U5 « ® 

•■Ss'Sg'B' 

f B I ?, o 

1 s 1 1 1 

u Ju « i 

»> -S « -s = • 

s § n a 1 : 

2 ^ s J i 

5 5 s2 ® j3 

c/5 O y <n -ts ■ 


s o U Q. C 

■i -S = * S 

■r: S -n o 


‘ - I I « 

: -c s 5 ^ 

I J s o ^ 5 
J S c«' i: G “S 
» * S ^ .£ r 
i .2 c .£? t- t 

r i2 0 2 

1 sill 

SJ iS 'i* -"2 s 

• 5 ■“ > X 

is o "S -S “ 

i * -S 3 ^ i 

|||?|i 

*1 sSS ' 


^li |1 

s £ S a 


ill-- 


' -s § » a ■ 

? 2? ■!= S 2 

3 S. S ■S I • 

§ 2 s 8 ; ■ 

i-a -s ■ 


; ° s, a : 

ill 11 * 

■ s o ^ G 

) ” -s 15 a ■ 

J C -o 2 c 

s s -S -2 ■ 

■ 1 1 -s 

rilfi- 

i ?|2£ 


> U 2 's-o ■ 
' u S v2 g 


i fS 4) « 

>fcccS- 

5 -a -5 3 

J as cx-o a 


M ! 1 ^ 

^ 2 2 1 1 ■ 
- O ® o « 

, "2 « 2 « - 


;! I i''i 
1 1 | I i 

; a. 'S' « "p ^ 

; I I o -o 

“filii 
1 1 ” -- li 

. e s s s g I 

11 “I St 

; -^ w e .5 

■ ^ t*’ 00 -T “ 

' .tS 3 u .tS O SQ 
i o — — 3 ^ i 

;Pllll 

' = M = O iS ij' 

■ ■« O 5 > u 

; 2f> E M u ? 


1 MIS 

S if » 


ilifl 

!lfil 

■■ J i £ i 


sli-i 

- U C 3 


-■o ^ 

■ ^ = I a I 

■ « 3 ffl ? 2 


■I 1 1 1 -a 
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lepresentatives.’’i3’ Undaunted, Bondranin the specialelectiontofiUhisvacant The congressional rcapportionmcnt enacted in 1931 was invalidated in IVes- 
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k’. Sanders, 372 U.S. 368 (1963). 
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largest city, New Orleans, both the mayor and a majority of the city council are 
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le location of the parishes and the potential black elecUw^ within them.^ This is registrants. This two-step approach to black disfranchisement was advocated in 
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Table 10-2A 

Changes in Black Represeniation on Council during the Period of InveaigatiCTi, Caies IQ-29.9 Percent Black in Eight Southern Stales 


State 

(1980 

Population 

Threshold) 

Alabama 
( 6 . 000 ) 
Georgia 
( 10 , 000 ) 
Louisiana 
(2.500) 
Mississippi 
{ 1.000) 

N- Carolina 
(none) 

S. Carolina 
(10,000) 
Texas 

(10.000) 

Virginia 

(none) 

State mean 
(N) 


Change m % Black on Council 


From AL to SMD 


From AL to Mixed 


AL Unchanged 


Difference (t^ ~ t,l in Black 
Representation 


SMD 

Plan 


AI. 

Plan 


(23) 

(23) 

(1) 

0) 

(3) 

(3) 

(23) 

0) 

(3) 

0 

25 

— 

— 

9 

10 

25 



1 

(1) 

(1) 

(0) 

(0) 

(5) 

(5) 

0) 

(0) 

(5) 

0 

27 

3 

19 

0 

10 

27 

16 

10 

(3) 

(3) 

(7) 

(7) 

06) 

(16) 

(3) 

(7) 

06) 

0 

20 

0 

n 

0 

9 

20 

11 

9 

(5) 

(5) 

06) 

(16) 

(20) 

(20) 

(5) 

06) 

(20) 

— 

— 

8 

18 

1 

3 

— 

10 

2 

(0) 

(0) 

(5) 

(5) 

(346) 

(346) 

(0) 

(5) 

(346) 

0 

25 

0 

25 

0 

3 

25 

25 

3 

(2) 

(2) 

0) 

0) 

(5) 

(5) 

(2) 

0) 

(5) 

6 

27 

7 

19 

il 

14 

21 

12 

3 

(9) 

(9) 

(11) 

01) 

(16) 

(16) 

(9) 

(11) 

(16) 

0 

20 

5 

21 

8 

10 

20 

16 

2 

(1) 

(!) 

(2) 

(2) 

(11) 

01) 

(1) 

(2) 

01) 

i 

23 

5 

18 

4 

10 

23 

13 

6 

(7) 

(7) 

(7) 

(7) 

(8) 

(8) 

(7) 

(7) 

(8) 


Changed Plans: 
Net Change in 
Black 

Representation 
(SMD (Mixed 
Change Change 
-AL -AL 

Change) Change) 

0 -20 

24 ~ 

17 6 

11 2 

— 8 

22 22 

18 9 

18 14 


16 6 

(7) (7) 


CQ ^ 

If 

^ a 


1 = 
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H 
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Table 10. 2B 

Changes in Black RepresenlaticHi on Council during rtw; Period of Investigation. Cities 30-49.9 Perceni Black in Eight Southern States 


Slate 

(J980 

Population 

Threshold) 


Change in % Black on Council 


Difference (l^ — t,) in Black 
Representation 

Changed Plans: Ne! 
Change in Black 
Represenlaiion 

(SMD (Mixed 

Change Change 

-AL -AL 

Change) Change) 

From AL to SMD 

t, 

From AL to Mixed 

t, ij 

AL Unchanged 

SMD 

Plan 

Mixed 

Plan 

AL 

Plan 

Alabama 

0 

38 

0 

30 

_ 

— 

38 

30 

_ 

„ 

__ 

(6,000) 

03) 

03) 

(2) 

(2) 

(0) 

(0) 

(13) 

(2) 

(0) 



Georgia 

13 

30 

7 

32 


17 

17 

25 

-3 

20 

28 

(10.000) 

(3) 

(3) 

(3) 

(3) 

(1) 

(1) 

(3) 

(3) 

(1) 



Louisiana 

2 

39 

0 

24 

0 

20 

37 

24 

20 

17 

4 

(2.500t 

(0) 

(9) 

(6) 

(6) 

(7) 

cn 

(9) 

(6) 

(7) 



Mississippi 

0 

36 

0 

30 

0 

9 

36 

30 

9 

27 

21 

(1.000) 

04) 

(14) 

03) 

03) 

05) 

05) 

04) 

03) 

(!5) 



N- Carolina 

5 

36 

11 

32 

1 

5 

31 

21 

4 

27 

17 

(none) 

(6) 

(6) 

(7) 

(7) 

(216) 

(2!6) 

(6) 

(7) 

(216) 



S. Carolina 

2 

45 

4 

33 

8 

15 

43 

29 

7 

36 

22 

(10.000) 

(7) 

(7) 

(4) 

(4) 

(2) 

(2> 

(7) 

(4) 

(2) 



Texas 

0 

37 

21 

42 

0 

50 

37 

21 

50 

-13 

-29 

00,000) 

(3) 

(3) 

(2) 

(2) 

(!) 

(!) 

<3) 

(2) 

0) 



Virginia 

— 

— 

10 

33 

15 

29 

— 

23 

14 

— 

9 

(none) 

(0) 

(0) 

(1) 

0) 

(6) 

(6) 

(0) 

0) 

(6) 



State mean 

3 

37 

7 

32 

6 

21 

34 

25 

14 

19 

10 







tl6]- 



191“ 

{251* 

(151* 

(V) 

(7) 

(7) 

(8) 

(8) 

m 

<7) 

(7) 

(8) 

(7) 

(6) 

(7) 


’The numbers in brackets show what happens when (he one unchangetl at-large Texas city in the 30-49 9 percent black Iscxciuded. This is die city, as explained in the 
text, that had a majonry-whiie pt^lstion in 1980 but that was majixity biack by 1990 


Table 10.2C 

Changes in Black Representatitnt on Council during the Period of Investigation, Cities 50-/00 Percent Black in Eight Southern States 


Slate 

(1980 

Population 

Threshold) 



Change in % Black on Council 


Difference f(, — t,) in Black 
Representation 

Changed Plans: 
Net Change in 
Black 

Represenlaiion 

(SMD (Mixed 

Change Change 
-AL -AL 

Change) Change) 

From AL t 

oSMD 

From AL to Mixed 

AL Unchanged 

SMD 

Plan 

Mixed 

Plan 

AL 

Plan 

1, 

Ij 

t, 

h 

t, 


Alabama 

0 

80 

0 

SI 

46 

74 

80 

51 

28 

52 

23 

(6,000) 

0) 

0) 

(2) 

(2) 

(3) 

(3) 

0) 

(2) 

(3) 



Georgia 

— 

— 

23 

35 

— 

— 


12 

_ 

_ 



00.000) 

(0) 

(0) 

(2) 

(2) 

(0) 

(0) 

(0) 

(2) 

(0) 



Louisiana 

0 

50 

0 

25 

27 

53 

50 

25 

26 

24 

-1 

(2.500) 

(2) 

(2) 

0) 

0) 

(6) 

(6) 

(2) 

0) 

(6) 



Mississippi 

0 

43 

5 

37 

23 

49 

43 

32 

26 

17 

6 

0,000) 

(H) 

on 

02) 

02) 

(24) 

(24) 

on 

(12) 

(24) 



N. Carolina 

6 

48 

0 

40 

2 

9 

42 

40 

7 

35 

33 

(none) 

(3) 

(3) 

0) 

0) 

040) 

(140) 

(3) 

0) 

(140) 



S. Carolina 

— 

— 

— 

— 





_ 



__ 

_ 

(10,000) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 



Texas 

— 

_ 

_ 

— 

_ 








__ 

(10,000) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 



Virginia 

il 

56 

20 

50 

— 

— 

45 

30 




_ 

(none) 

0) 

(1) 

(1) 

0) 

(0) 

(0) 

0) 

0) 

(0) 



St,*7i- mean 

3 

55 

8 

40 

24 

46 

53 

32 

22 

33 

15 

(V) 

(5) 

(5) 

(6) 

(6) 

(4) 

(4) 

(5) 

(6) 

(4) 

(4) 

(4) 
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Table i0.3A 

Black Representation on Council at the End of the Period of Invesiigatiofi. Cities at Least 10 Percent Black in 1980 that Began the Period with an 
At-Large Plan. Eight Southern States (Ratio Equity Scenes) 


% Black in 

City Population 
hy Type of Plan 
at End of Period 




Mean Ratio Equity Score for Cities 




Ala. 

Ca. 

La. 

Miss. 

N.C. 

S.C. 

Tex. 

Va. 

State 

10-29.9 

SMD 

1.10 

0.89 

1.04 

0.84 

— 

1.34 

1,20 

1,54 

1.14 

(N) 

(23) 

(1) 

(3) 

(5) 

(0) 

(2) 

(9) 

(1) 

(7) 

Mixed 

0.69 

— 

0.83 

0.58 

0.82 

0.85 

l.I! 

1.05 

0.85 

m 

(1) 

(0) 

(7) 

(16) 

(5) 

(1) 

(11) 

(2) 

(7) 

At-large 

1,10 

0.47 

0.60 

0.4! 

0.14 

0.2! 

0.75 

0.56 

0.53 

{N) 

(3) 

(5) 

(16) 

(20) 

(346) 

(5) 

(16) 

(11) 

(8) 

30-49,9 

SMD 

1,03 

0.68 

0.90 

0.85 

0.89 

!.08 

1.04 

_ 

0.92 

(^’) 

(13) 

(3) 

(9) 

(14) 

(6) 

(7) 

(3) 

m 

(7) 

Mixed 

0.78 

0,83 

0.65 

0.74 

0,96 

0.82 

1.07 

0,95 

0.85 

(A/) 

<2) 

(3) 

(6) 

(13) 

a> 

(4) 

(2) 

(1) 

(8) 

At-large 

— 

0.41 

0.52 

0.26 

0.14 

0.42 

1.37 

0,83 

0.56 

m 

(0) 

(1) 

(7) 

(!5) 

(216) 

(2) 

(1) 

(6) 

(7) 

50-100 

SMD 

1.08 

— 

0.80 

0.74 

0.87 

_ 



1.10 

0-92 

(N) 

(1) 

(0) 

(2) 

(H) 

(3) 

(0) 

(0) 

(1) 

(5) 

Mixed 

0.98 

0.66 

0.49 

0.59 

0.52 

_ 



0,91 

0,69 

(N) 

(2) 

(2) 

(i) 

(12) 

(1) 

(0) 

(0) 

(1) 

(6) 

At-large 

1.09 

— 

0.80 

0.70 

0.14 

— 

— 

— 

0,68 

(N\ 

(3) 

(0) 

(6) 

(24) 

(140) 

(0) 

(0) 

(0) 

(4) 


Table 10.3B 

Black Representation on Council at the Beginning of the Period of Investigation. Cities at Least 10 Percent Black in 1980 that Began the Period 
with an At-Large Plan, Eight Southern States (Ratio Equity Scores) 


% Black in 

City f^puUtiion 
by Type of Plan 
at End Period 




Mean Ratio Equity Score for Cities 




Ala. 

Ga. 

La. 

Miss. 

N.C. 

SC. 

Tex. 

Va. 

Slate 

Mean 

10-29.9 

SMD 

0.00 

0,00 

0.00 

0.00 

— 

0,00 

0.26 

0.00 

0.04 

{N) 

(23) 

(1) 

(3) 

(5) 

(0) 

(2) 

(9) 

(1) 

(7) 

Mixed 

0.11 

— 

O.ll 

0.00 

0.38 

0.00 

0.36 

0,25 

0.17 

(AT) 

(1) 

(0) 

(7) 

(16) 

(5) 

(1) 

(11) 

(2) 

(7) 

At-large 

0,00 

0.39 

0.00 

0.00 

0.04 

0.00 

0,57 

0.44 

0.18 

m 

(3) 

(5) 

(16) 

(20) 

(346) 

(5) 

(16) 

(11) 

(8) 

30-49.9 

SMD 

0,00 

0.30 

0.04 

0.00 

0.12 

0.05 

0.00 

— 

0.07 

m 

(13) 

(3) 

(9) 

(14) 

(6) 

<7) 

(3) 

(0) 

(7) 

Mixed 

0.00 

0.17 

0-00 

0.00 

0.33 

0.10 

0.55 

0.25 

0.17 

iS) 

(2) 

(3) 

(6) 

(13) 

(7) 

(4) 

(2) 

(1) 

(8) 

At-large 

— 

0.49 

0.00 

0,00 

0.03 

0.22 

0.00 

0.43 

0.17 

(N) 

(0) 

(1) 

(7) 

(IS) 

(216) 

(2) 

(1) 

(6) 

(7) 

50-100 

SMD 

0.00 

_ 

0.00 

0.00 

0.10 

— 

— 

0,22 

0.06 

(.N) 

(1) 

(0) 

(2) 

(11) 

(3) 

(0) 

(0) 

(1) 

(5) 

Mixed 

0.00 

0.42 

0.00 

0.07 

0.00 

— 

— 

0,36 

0,14 

(N) 

(2) 

(2) 

(1) 

(12) 

(1) 

(0) 

(0) 

(1) 

(6) 

At-large 

0.46 

— 

0.33 

0.32 

003 

— 

— 

— 

0.28 

(A) 

(3) 

(0) 

(6) 

(24) 

(140) 

(0) 

(0) 

(0) 

(4) 





1291 


Table 10.4 

Black Council Representation in Mixed Plans at the End erf the Pwiod of Inv^tig^on by District and At-Large Components, Cities at Least 10 
Percent Black, Eight Southern States 



Black Representation on Council Single-Member Districts at the End of the Period of Investigation, by Black Population in District. 
Single-Member-Dtstrict and Mixed Cities at Least 10 Percent Black. Eight Southern Stales* 


% Black Mean % Black Councilpersons in District 


(37) 

(44) 

(8) 

(23) 

0 

0 

0 

0 

(10) 

(27) 

(H) 

(15) 

8 

0 

0 

0 

(12) 

(13) 

(10) 

(4) 

0 

0 

25 

0 

(9) 

(14) 

(8) 

(3) 

40 

0 

0 


(5) 

(12) 

(2) 

(0) 

50 

27 

100 

75 

(4) 

(II) 

(8) 

(4) 

100 

48 

75 

100 

(7) 

(21) 

(4) 

(IS) 

too 

82 

100 

83 

(8) 

<ll) 

(6) 

(12) 

100 

93 

100 

iOO 

(8) 

(15) 

(6) 

(1) 

100 

100 

100 



(14) 

(27) 

(5) 

(0) 


.h.™ ” *> ,h.n m of ihe a.i. ctapKn, Also, T.,>s0.i. ,« m,s i,M,. .s with T.x.sd.B in the nae 

Th. I a , u ^ ““li ■"« Hiflaniccombuacl. Nonh Caolta.daa a. spodsd ooly to, ciihis with . populatoo of a l...t 10,000. 

The As m this able may differ slighlly from those m the slaw chapters because data are included here only for cifies for which the data set is eompleie 
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Table 10.6A 

Changes in Black Representation on Council during the Period of Inve^igaltcm, Cities <rf lO.OOO or More Population in 1980, 
10-29 9 Percent Black, in Eight Southern States 


State 


Change in % Black on Council 


Difference (tf — I,) in Black 
Representation 

Changed Plans: Net 
Change in Black 
Representation 

(SMD (Mixed 

Change Change 
-AL -'AL 

Change) Change) 

From AL to SMD 

t, tj 

Fmm AL to Mixed 

1, tj 

AL Unchanged 

If <2 

SMD 

Plan 

Mixed 

Plan 

AL 

Plan 

Alabama 

0 

21 

n 

1! 

0 

20 

2! 

0 

20 

1 

-20 

(A) 

(13) 

(13) 

(1) 

(1) 

(3) 

(3) 

(13) 

(1) 

(3) 



Georgia 

0 

25 

— 

— 

9 

!0 

25 

— 

i 

24 

— 

(A) 

<1) 

(1) 

(0) 

(0) 

(5) 

(5) 

(1) 

(0) 

(5) 



Louisiana 

0 

17 

4 

18 

0 

0 

17 

14 

0 

17 

14 

(A) 

(2) 

(2) 

(5) 

(5) 

(3) 

(3) 

(2) 

(5) 

(3) 



Mississippi 

0 

17 

0 

14 

0 

10 

17 

14 

10 

7 

4 

(A) 

<2) 

(2) 

(3) 

(3) 

(2) 

(2) 

(2) 

(3) 

(2) 



N. Carolina 

— 

— 

8 

17 

4 

9 

_ 

9 

5 

_ 

4 

(A) 

(0) 

(0) 

(3) 

(3) 

(14) 

(14) 

m 

(3) 

(14) 



S. Carolina 

0 

25 

0 

25 

0 

3 

25 

25 

3 

22 

22 

(A) 

(2) 

(2) 

{«) 

(1) 

(5) 

(5) 

(2) 

(1) 

(5) 



Texas 

6 

27 

7 

19 

il 

14 

21 

12 

3 

18 

9 

(A) 

(9) 

(9) 

(11) 

(11) 

(16) 

(16) 

(9) 

(11) 

(16) 



Virginia 

— 

— 

5 

2! 

10 

13 

— 

16 

3 

_ 

13 

(A) 

(0) 

(0) 

(2) 

(2) 

(7) 

(7) 

(0) 

(2) 

(7) 



City Mean 

0 

23 

5 

18 

6 

II 

22 

14 

6 

16 

8 

(A) 

(29) 

(29) 

(26) 

(26) 

(55) 

(55) 

(29) 

(26) 

(55) 



State Mean 

1 

22 

5 

18 

4 

10 

21 

13 

6 

15 

7 

(A) 

(6) 

(6) 

(7) 

(7) 

(8) 

(8) 

{6> 

(7) 

(8) 

(6) 

(7) 


Table 10 6B 

Changes in Black Representation on Council during the Period of Investigation. Cities of 10.000 or More Population in 1980, 
30-49.9 Percent Black, in Eight Southern Stales 


Change in %■ Bla ck on Council 

From AL to SMD From AL to Mixed AL Unchanged 


State 


Alabama 

(N) 

Georgia 

<iV) 

Louisiana 

(A') 

Mississippi 

(A) 

N, Carolina 
(A) 

S. Carolina 
(A) 

Texas 

(A) 

Virginia 

(A) 

City Mean 
(A) 

State Mean 
(A) 




0 

41 

(7) 

(7) 

13 

30 

(3) 

(3) 

0 

41 

(4) 

(4) 

0 

39 

(8) 

(8) 

18 

47 

(6) 

(6) 

2 

45 

(7) 

(7) 

0 

37 

(3) 

(3) 

(0) 

(0) 

4 

41 

(38) 

(38) 

5 

40 

(7) 

(7) 


0 

30 

(2) 

(2) 

7 

32 

(3) 

(3) 

0 

35 

(4) 

(4) 

0 

43 

(2) 

(2) 

18 

33 

(7) 

(7) 

4 

33 

(4) 

(4) 

21 

42 

(2) 

(2) 

(0) 

(0) 

9 

35 

(24) 

(24) 

7 

35 

(7) 

(7) 


_ 



(0) 

(0) 

20 

17 

(1) 

(1) 

15 

43 

(I) 

(1) 

(0) 

(0) 

n 

32 

(7) 

(7) 

8 

15 

(2) 

(2) 

0 

50 

(1) 

(!) 

15 

27 

(5) 

(5) 

12 

29 

(17) 

(17) 

12 

31 

(6) 

(6) 


Changed Plans: Net 
Change in Black 
Representation 


Difference (tj - t,) in Black 
Repre.sentaiion 

(SMD 

Change 

-AL 

Change) 

(Mixed 

Change 

-AL 

Change) 

SMD 

Plan 

Mixed 

Plan 

AL 

Plan 

41 

30 

_ 




0) 

(2) 

(0) 



17 

25 

-3 

20 

28 

(3) 

(3) 

(1) 



41 

35 

28 

13 

7 

(4) 

(4) 

(1) 



39 

43 

— 

_ 

_ 

(8) 

(2) 

(0) 



29 

15 

21 

8 

-6 

(6) 

(7) 

(7) 



43 

29 

7 

36 

22 

(7) 

(4) 

(2) 



37 

2i 

50 

-13 

-29 

(3) 

(2) 

(1) 



— 

— 

12 

_ 



(0) 

(0) 

(5) 



35 

26 

17 

18 

9 

(38) 

(24 i 

(17) 

(79) 

(79) 

35 

2K 

19 

13 

4 

(7) 

t7) 

(6) 

(5) 

(5) 
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Table 10,6C 

Changes in Black Representation on Council during the Period Investigaticm, Cities <rf 10,000 or More Population in 1980, 
50-100 Percent Black, in Eight Southern States 


Stale 


Change in % Black on Council 


Difference (i^ — t,j in 
Representation 

Black 

Changed Plans: Net 
Change in Black 
Representation 

(SMD (Mixed 

Change Change 

-AL -AL 

Change) Change) 

From AL to SMD 

From AL to Mixed 

AL Unchanged 

SMD 

Plan 

Mixed 

Plan 

AL 

Plan 

t, 

fj 

t, 


h 


Alabama 

0 

so 

0 

51 

46 

74 

80 

51 

28 

52 

23 

iN) 

(1) 

(1) 

(2) 

(2) 

(3) 

(3) 

(I) 

(2) 

(3) 



Georgia 

— 

— 

23 

35 

— 

— 

— 

12 

— 

— 

— 

(N) 

(0) 

(0) 

(2) 

(2) 

(0) 

(0) 

(0) 

(2) 

(0) 



Louisiana 

0 

60 

— 

— 

— 

— 

60 

— 

— 

— 

— 

(A) 

(i) 

(!) 

(0) 

(0) 

(0) 

(0) 

(t) 

(0) 

(0) 



Mississippi 

0 

48 

7 


0 

17 

48 

43 

17 

3! 

26 

(A) 

(3) 

(3) 

(2) 

(2) 

(1) 

(1) 

(3) 

(2) 

(1) 



N, Carolina 

— 

— 

— 

— 

20 

60 

— 

_ 

40 

— 

— 

(A) 

(0) 

(0) 

(0) 

(0) 

(1) 

(1) 

(0) 

(0) 

(1) 



S. Carolina 

_ 

— 

— 

— 

— 

_ 

— 

— 



— 



(A) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 



Texas 


— 

— 

— 

— 

— 

— 

— 

— 

— 

_ 

(A) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 



Virginia 

jl 

56 

— 

— 

— 

— 

45 

— 

— 

— 

— 

(A) 

(1) 

(1) 

(0) 

(0) 

(0) 

(0) 

(!) 

(0) 

(0) 



City Mean 

2 

57 

10 

45 

32 

60 

55 

35 

28 

27 

7 

(A) 

(6) 

(6) 

(6) 

m 

(5) 

(5) 

(6) 

(6) 

(5) 

(17) 

(17) 

State Mean 

3 

61 

10 

45 

22 

50 

58 

35 

28 

42 

25 

<A> 

(4) 

(4) 

(3) 

(3) 

(3) 

(3) 

(4) 

(3) 

(3) 

(2) 

(2) 


Table 10, 7A 

Black Representation on Council at rAe£«do/f/je ftrjod of Investigation. Cities of 10,000 or More Population in 1980 at Least JOPereent Black 

m 1980 that Began Period with an At-Large Plan. Eight Southern States (Ratio Equity Scores) 


^ B/ack in 
Cin Population 
by Type of Plan 
at End of Period 

10-29.9 

SMD 

OV) 

Mixed 

(N) 

At-large 

(A-) 

30-49.9 

SMD 

m 

Mixed 

(A) 

Af-lai^e 

m 

50-100 

SMD 

(A) 

Mixed 

{N) 

At-large 

iN) 


Ala. 

Ga. 

1.06 

0.89 

(13) 

(1) 

0.69 

— 

(1) 

(0) 

1.10 

0,47 

(3) 

(5) 

1.16 

0,68 

(7) 

(3) 

0.78 

0.83 

(2) 

(3) 

— 

0.41 

(0) 

(I) 

1.08 

_ 

(1) 

(0) 

0.98 

0,66 

(2) 

(2) 

1.09 

— 

(3) 

(0) 


Mean Ratio Equity Score for Cities 
Miss. N.C. S.C. Tex. 


0.65 

( 2 ) 

0.87 

(5) 

0.00 

(3) 


0,94 

(4) 

0.91 

(4) 

!.I3 

(1) 


0.86 

(I) 

( 0 ) 

(0) 


0.80 

(2) 

0.78 

(3) 

0,58 

(2) 


0.95 

<8) 

1.08 

(2) 

(0) 


0.86 

(3) 

0,76 

< 2 ) 

0.28 

( 1 ) 


< 0 ) 

0.77 

(3) 

0.51 

(14) 


in 

(6) 

0.95 

(7) 

0.82 

(7) 


( 0 ) 

(0) 

1.14 

( 1 ) 


1,34 

(2) 

0.85 

(1) 

0.21 

(5) 


1.08 

(7) 

0.82 

(4) 

0-42 

(2) 


(0) 

(0) 

(0) 


1.20 

(9) 

ill 

( 11 ) 

0,75 

(16) 


1,04 

(3) 

1.07 

( 2 ) 

1.37 

( 1 ) 


( 0 ) 

( 0 ) 

( 0 ) 


Va. 


( 0 ) 

1.00 

( 2 ) 

0,64 

(7) 


(0) 

(0) 

0.76 

(5) 


I.IO 

( 1 ) 

( 0 ) 

( 0 ) 


City Stale 

Mean Mean 


1.07 

0.99 

(29) 

(6) 

0.95 

0.87 

(26) 

(7) 

0.57 

0.53 

(55) 

(8) 

1.03 

0.99 

(38) 

(7) 

0,92 

0,92 

(24) 

(?) 

0.78 

0.82 

(17) 

(6) 

0.93 

0,97 

(6) 

(4) 

0.80 

0.80 

(6) 

(3) 

0,94 

0,84 

(5) 

(3) 
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Table 10. 7B 

Black Representation on Council at the Beginning qf the Period of Investigation. Cities of 10.000 or More Population in 1980 at Least 10 ftreem 
Black in 1980 that Began Period with an At-Large Plan. Eight Southern Stales (Ratio Equity Scores) 


% Black in 

City Population 





Mean Ratio Equ 

iry Score for Cities 




by Type of Plan 
at End of Period 

Ala. 

Ga. 

La 

Miss. 

N.C. 

S.C. 

Tex. 

Va. 

City 

Mean 

Slate 

Mean 

10-29.9 

SMD 

0,00 

0.00 

0.00 

0.00 

_ 

0.00 

0.26 

__ 

0.08 


m 

(13) 

(1) 

(2) 

(2) 

(0) 

(2) 

(9) 

(0) 

(29) 

(6) 

Mixed 

0.69 

— 

0.00 

0.00 

0.30 

0.00 

0.36 

0.22 

0,23 

0.22 

m 

(1) 

(0) 

(5) 

(3) 

(3) 

(1) 

(U) 

(2) 

(26) 

(7) 

At-large 

0.00 

0,39 

0,00 

0.00 

0.25 

0.00 

0,57 

0.42 

0.31 

0.20 

(N) 

(3) 

(5) 

(3) 

(2) 

(14) 

(5) 

(16) 

(7) 

(55) 

(8) 

30-49.9 

SMD 

0,00 

0.30 

0,00 

0-00 

0.43 

0.05 

0.00 



0,10 

0.11 

m 

(7) 

(3) 

(4) 

(8) 

(6) 

(7) 

(3) 

(0) 

(38) 

(7) 

Mixed 

0.00 

0,17 

0,00 

0.00 

0,51 

0.10 

0.55 


0,23 

0.19 

m 

(2) 

(3) 

(4) 

(2) 

(7) 

(4) 

(2) 

(0) 

(24) 

(7) 

At-fargc 

— 

0.49 

0.00 

— 

0.29 

0.22 

0.00 

0.43 

0.30 

0.24 

IS) 

(0) 

(1) 

0) 

(0) 

(7) 

(2) 

(1) 

(5) 

(17) 

(6) 

50-100 

SMD 

0,00 

— 

0,00 

0.00 

_ 

__ 

— 

0.22 

0.03 

0.06 

m 

(1) 

(0) 

(I) 

(3) 

(0) 

(0) 

(0) 

(1) 

(6) 

(4) 

Mixed 

0.00 

0.42 

— 

0.11 

— 

— 

— 


0-18 

0.18 

(N) 

(2) 

(2) 

(0) 

(2) 

(0) 

(0) 

(0) 

(0) 

(6) 

(3) 

At-large 

0.64 

— 

— 

0.00 

0.38 

— 

— 


0.46 

0.34 

(S) 

(3) 

(0) 

(0) 

(1) 

(1) 

(0) 

(0) 

(0) 

(5) 

(3) 
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69. The data on the racial composition of the respective districts are taken from the 
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725 F. Supp. 285 (1988). iS. Perkins v. Matthews, 400 U.S. 379(1971). 
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reversed, however; see 69 F. 852 (4th Cir. !895). 
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chaired the senate’s Reapportionment Committee. 
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Irby V. fitz-Hugh, 692 F. Supp. 610 and 693 F. Si^^. 424 (E.D. Va. 1988). control group, is intended to ameliorate this problem. 
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black in voting-age population (see tables 4.2 and 4.2A). umout shares. 
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In Texas, partial pre-act poll tax records indic^e thsu white regishatioa levds of black electorates in 5! majority-black counties in 1968. Not until 1980 were there as many 
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more than is true for whites. See for example Tate 1988. aftdnote62 above. If a jurisdiction so wishes, however, it may file a case de novo in the U.S. District Coun for 
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polarization leading to 
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Race and Redistricting in the 1990s (Bernard Grofman, ed., 1998) 
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question of who does redisuicting. I hope to empirically invcsrigale this issue in futere wmt. 
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Arkansas. Delaware and New Jersey unavaiiiAle 



1379 



g s g 


I I I 


I I S I I 


I I I I 


,*,<s r» 

*25 t 


SS^SS \ 


S t 8 ^ S 


o o o 
^88: 


I I 


< -5 E o 


3 S ; 


a '8 

^ > 


I I 1 S I 


I } I i i i 


; 8 ' 8 


8 8^8 


J § 


•ir 

S z : 


S,s ■ 


8 i 


2 J 5 2 ^ 


0 ,n i S ^ 

= S’! *■§ 

§ 1 3 i 5 

1 < i 5 I 

QlLi g 2 « 

“S s 

“a “S'S 

“7 S 2 | 
= I ^ # i 
1 1 sS § 

■g ■“ 8 « « 

Q. "S V § 3 

litli 

_r « i U ,2 

1 1 I -S ^ 

S 2 ^ if? 
= oS I 
disi 


111 
Is 2 

0 “ 
0*0 0 
5 § 

1 « I 

I 

'"so 
00 S o 

B ^ P 

0 -S § 

1 i2 Q 

I « 

S w 

g 152 

■3 c ,S 
^ 

S s I § 

^ o 


S o _c 


§ S 
S 


< e 

-s| 


have been compared b£ the congressional and state house ievcL the non-Souih lost 10 congressional seats. 



1380 




house district in Delaware that elects a RepublU 



THEORETICAL AND EMPIRICAL ISSUES 


1381 



f<w Republicans ralher than Democrats), 



THEORETICAl. AND EMPIRICAL ISSUES 


1382 



1 

? 

<=>. Q 1 

1 «? =? 9 

o 


o : 

© 

1 © an 

2 

° £ 2 
-S s. s 

y 

£ 

*5 

o it: 

Ii 

§■■0 

•g 2 
1 1 

tn 

Q 

+ 

S S ' 

881 

s 

© 

8 ■ 

‘ 82 

© 

!l s 

_c 

1^ 

1 1 

1 s 

.s 

? 

55 

55 

5 

g 

55 

55 


£ s g 

e .2 u 

u 

1 

2 S 

la 


I § 


© o o 


^ ss 


JSS 


■ i E E * 

j z z z 


IS ■ SS 


5 sf ^ « 

5-1 I g 3 

5 <3 z z [2 


^ < S ■£ 

« (3 u 'S 

« g o « ' 

0^3, 

I ° a§ 
8 . = -a ■§ 
s-a| “! 

S W 

•S "S •£ nO 

■O H ’5 Ti 
I S ^ w 

X O' c «> 

® 3 •- J" 

« O 

-S 

c >. s :j= 

° -c ^ o 
^ c 2 

fiil 

— 4 o 

« I 

€ o Q 


' o ^ 
e •» 
8 B 
e S 
.2 ? 

I "3 g 
R- .1 


■B ^ 


i g ’U) 
= < - 

1 ? 

< -i 


2 Z ’>■ 

i> 2 


a 




..=11 

1 " i - s 

1 a S 

2 i I 

- S '■ 


■S ii o 

I 

ill 

.2 j2 e 

ill 

S' u ”« 

w 'S -S 
S P" — 

I s Z 

V u -a 
:■« 2 


I ° I ■ 

« « «« a « 
4 S' ^ £ 

I i I E I 

s * t ■< s 


o g 8 
§11 
£ a. O 


-o' _ 

§ § ^ 

2 5 R- c 

g £ 2 ?r! 

^ < 


^1 


sag 


2 


S -o aj 

eg § g 

§ e 

u a 


llli 

s cu Xi < 


containing black populations in excess of 10 percent, but a minority of districts 



1383 


2 2 
•-< <; 
2 O 
02 
H W 

I— H 


< 2 

2 « 

< ca 

^ fa 

§ < 
o > 

^ 2 
2 tu 
faP 
c/5 H 
fal 
Pi 
fa 
fal 
fa 


c/3 +2 

H w 

Ccg 

h—t <4-4 

fa faJ 
H oj 
c/3 -a 
I— I -35 

Q"? 
fal 2^ 
;< a 
2 a 

HH C/J 
0) 

c/3 ^ 

Ifa H 

fa 

O 

2 

O 

o 


is 


U 

•a 


liit^ 

lt“ 

" o -s w 
§ fS 8 -S 

^ -I 


^22' 


§3 
1 §. 


. ~ i « ; 
^ i -o 

I S _§ ■ 


•S ^ e S 
o ^ o, 
■C oo <« S' 
— O' (fl S 


i'll 


M tn 

ii. 
- e I 

S « 

P *? S 


■“ rS 


• So: 

ie.: 


S : 

s a 6 ' 
o — ® 
z S' -- 

2 - X! ; 

“ * "ffl 

? b “ -r 

£ ;a 3 


;iai 

! § = 3 
> 6 o P 

i--S 'i ; 

■■B s 


■= aa 
■S !■§ 

t-S “. 


^ o 

I 

i 2 
S)® 
a r 


; g 2 .2 . 


^ H'o B ^ 
s fs 

■§ ^ 


g c "o o 
i M 2 > 

3 1 •“ -2 


§ e : 
_ “ 2 
^ « Q 
O -s ■- 

IH' 

iii‘ 




I’isi Iglll 


I A O 

rif 


‘ S i-s 


a .5 

a .’" 


1 .-“ii 


§ s . 

S o , 


_ J 
! S <a 




s «-|eS s 

“ O fa ^ M 

iiii?i 

I ! = f3;. 

isllsf 

fs.! 1-8 g 

* I i 1 1 1 

S£=| a " 

liilll 

p £ H c >. H 

& g 8 I 2 

g 2 12 

S - I -25 S I 

|| «fl'! 

Sfa-Si'il 

1 3: :§ I 3 


I S .a ° ^ 

I 0 ^ ^ -S 
i 8 1 >.2 

: E I •! -S 




THEORETICAL AND EMPIRICAL ISSUES 


1384 



black-majority distfict 



1385 


IIS i- 


’ g s -s s 

: ^ es O' 

I o 

S V ^ -S 

run 


8^|.i 

^ S S 

« I g 1 . 


f' ^ H S -a 

; a s s 

= <s -s S 

? S -S <2 oJ 

. ”* <s § ” 

2 TJ 00 s 

: ssisf 
- S '» s I 
I .5 1 .= I 3 
J -8 "9 £ I ^ 


2 S 2 ^ ^ 

: 1 1 1 1 1 
; 9 ja 11 s 
U2 I 3 2 

= = S " o B 
r *2 •” c ^ 2 
; — 3 o & ^ 


S S I 2 


li^ |ilii 

5 ° rf i o| 
s|s gl^s^i 
5al lllal 

ill 

11-^ il - i.i 

. ill i«!| 
ill lipi 
il® llisi 

illlifli 

g ill Slip 

1 111 isll? 

2 1 1 1 g 1 1 1 -. 

2 isP jssjs 


^ § ii I 

S u S .a 5 

illii 

g I 9 I I 

i 

li a S-i- 


g H o ^ 

I "1 = 

E ■= 5 ^ 

•H S S , 


1 J I I S a ; 

'• -U .’S g S .5: 

L g .s &. 5 2 • 


1 2 « 5 . 

o' >3 •S 5 


IIMliliil !?llii 


- o •;^<- 
: o- S o. V 

^ E I e « 

:■ s - -s s ■ 

Itll 


“ -O o' 

= S S o ■= 

« i -s, 2 .I ■ 


ill's S. 
§ 2 I -S 


S|s--a*l|S5''S 
ol a,S||gl|| 

lliplilM 

'§ "S S I g 1.0 § .g § 

11 5 1 i.s'gii I 

"SS.S's1.2g-s| 

lli^lijlll 

* u - 2 M* ^ 6 ‘S « 

,g I " J ,g J I s £.,= 
i -8 -Sri'S g*^® II 
"•d2«®1=|-5S 

all'll I S Jl J. 

Ilfiijiiii 

•Sfe-S-geg'Ic-M- 

i!|iliil|| 

I Its |3l Jf II 

|sg».g2 

'* •a§iS!KS = j|ii 


iiii! 


mm 

liiili 

■& 5 ■? 2 sr J 

mui 


iisii 

s..a I .a a 
Sii.SS 
1 S ® II 


S'Sg'SS.gS^rS-S 

S I Sal s,| 

sa 5.£ § = z fi'S 


such perceptions elsewhere as impermissible racial stereotypes” (125 L Ed 2d SI 1. 1 13 S Cl, 529). 



IHEORETICAL AND EMPIRICAL ISSUES 


1386 



sioftal primary deciions from l972-)9»g. Ballard <1991, I !53). See also. V.O, Key (1956, 410, 420-23), 



THEORETICAL AND EMPIRICAL ISSUES 


1387 


5 ^ o « S “ ' 
0 -c g. 55 S ' 

- ^ ? a-o s 

:> w» « =3 2 

^ e-S s § s 

3 O ^ ^ « v> 

” -S o ■3 ' 

S -s " Si 5 ^ : 

f, s 06 “^ > { 

il i if! 

S E iS U -2 S ! 
J-|S I C J, 

2 > ^ 4> B* ^ ( 


u o ta ' 

3 S <> E -g g ■ 

3 ^ g -S -g “ : 

i <«>»■= 2 .: 


( ® 4> .S — 

' t: I 

I o ^ S 


■j II -tf : 

I i 2 a . 

te « Ji ■® ■ 

1 ’5 r ^ 


|l| a| 

.2f . “ ‘ft c 

III S ‘i 
2 J B i j 

■o 2 S -2 J 

§ s 6.1 


i 5 -5 -S i 3 
; 5 53 O' -- ^ o • 
s Z « — o ©CO 


5 -5 a I S g -S 
- a >> >> >,‘o </! ■ 
> s « Q b ;5 s 
5 g ‘=‘' « o a . 

3 ^ C ^ 4, Q. S 

i 

■ .a ^ V 

) u C V e V 
: ft « ^ w a •; 

I s-s-i §1 : 

j s “ § 1 al; 

f S -2 ^ fe. „ CO 
5SQ.''0>>C- 
j «•> o ■£ = ^ oC I 


S ^ ^ H 

^ i- 

“ ^ 5 I 

= 6 5 S 

I I a s ' 

9 a = 'S . 

5.2 .“ a ■ 


iiihrl 

= "H g e 3 « 3 
J o -2 .5 o « o 

; • J i 2 J = « . 

} -g E. £ 5“ -g O 
5 e O -O C 2 ® 

i .s € i 1 1 s 

Lf o Q.B f -3 


p ilf 

2 c b o 2 
L, ■- 2 E ^ ■ 

: ffl I -S . 


aration (Perry, 1990). These “new style” black politicians tend to follow more 



THEORETICAL AND EMPIRICAL ISSUES 


1388 


O £ 

'W £ . 

s R 


§ ^ « 
I 

^ -s 


’■ 

E -g 


Q. g -D ja 2 
2 g-'f 5 

'Z s I 
■S s I s H 
"g « 2 ^ 

■o 2 -5 

sU Si 

‘-Isil 

^ ® « i i 

c § S-ll 

s “ 2 

.5 > o X) 

I = S.E 
= S'! ;! 

it -S -o 

P -a c 2 


S -a S 

,0 U M 

St: IS a 

^ = 5 


S S 'u 
® *2 


5 o »j> 


S I _§ 

-I 'i I 


s i 


I* s 


:a-5 


■5 I 
St 5 


: »C "9 . 
: 1 U 
i oc - 


~ s ^ - i a 

3 2 ^ § s « 
n :? -S -Cl := o 

3 I S -S * 'B 


"65 

^ I 
6 S a 
s -g s 

g S iS 

S < u 


_c .5 (n 

§25 

0 .c «» 

1 £ .1 

S c .s 
•§'2 
3 «> -a 

2 -5 I 


a? 


3 CO .= o c 
^^•§■5 8 
b V 00 W 4> ' 

a« HI 

III If 

^ I s I “ 

•ft S c c o 
2 « « “ ‘S 

■= -s * i 
i I » S - 
SI-3 i a’ 

o. < B ^ fe 

.a "g g Q ^ 

5 « S ? 5 . 

a 5 « c « 

i 'S 1 1 E 


I I E £ 

•< S'**® 

I ll» 

3 . ~ 1 1 


pi 

--O'—' 

C 01 ° " 
U 41 u 

-li! 

•S S J J 


lit 


2^ "3 
■ £ c 

& ” ■ 


“B s 
8 2 


2 "S r 

I 


: z 

3 00 o 

: Q I 
! I I 

I S Q 

J -i -I 


S ^ 


5 5 2 

I't'i 


w ‘3 


s 'S ■ 


■.s « 

II 

t y 

^11 


E O T 3 

0 J3 ® 

^ i|. 

1 i I 

1 5 « ' 


5 2 : r 'S u * I 


I " 

S ?! 

o\ 

. ■S C 


: 3 • 

I : 

I g •- 


•9 5 M-S 5 

lull 


5:1? 
5 R > « 


D E "I " " 

i|i 

> -o « O t 

§ -s 


-S a ' 

si 


•S g.2- 


S I - 2 i 

S ^ 2 

ill 

U U as 


§ ^ § 
® o X 


; 3 ^ 



■S- I 
I J = 

s S' § 

III 

Q S — 

I z 
= I s - 
Ip- 
° H . 

.2 o ■“ 

S 9 


3 I'; g 

|| 3 | 

ills 

.2 2 2 c 

Ipl 

1 .1 ® £ 

2 I S 5 

3 i * -S 

f- 

I- I. 


I :l I 

111 

P § 

P 1,= ^ a. 

It'S * * i 

P!i 


I I s 

III 

« § -ia 

3.i« 
2 ^ « 


^ E S e 


. 2 5 

III 

= s 5 

P! 


£> ua 


> J3 

’ll 


s » ; 


r?f ; 


§ a: 

S I -s 

Il 5 
2 •« > 
!li 

« -S! 

2 2* c ■ 
3 ^ o 

i ® I ■ 
1 1 1 ■ 
s c ft 


•I .2 g 

■o a “s 

SB? 


•S 3 
2 2 « 
-o o S 

§31 
® 2 « 


If! 

S 'C 0 
.2 o. e 
■o y *0 

ill 

-S ^ ^ 

55 E -o 
feQ " 

c ^ 

8 B J 

-i = 

■S ^ 3 


S E O 


■o 2 E 

"O « £ 


2 .2 ^ 
t .2 ■S 


^ 3 g S 
.9 2 ^ : 

V- o o -2 


ir 

a 2 


g 'o j,« a 

■O O y 4» 

'« "9 5 g 
C S "S C 

■i u " ^ 

'=*‘■5 ^ « 

■5 2 It t 


lags 

1 »» - 5 

O « • 

2 3 J £ 
2 •§ u. I 

2|5i § 
•£ -® 

^ 2 U J 

sis-s 

S P Cb -o 

£ C « '-E 
o 2 ^ 
=^■0 =* 2 
« = 2 ■= 
» S « o ' 

: a -9^ > 

* : ^ 2 


13 g 

6 ■? : 


H 1 = :§ .i P 

« fs 5 « S „ 
SO * ■= .c 1 1 

sz I “ =■:; Sf 

3 Q § 

6 S 3 
iSH 
|< 3 
B <N § 


i s-a> 

lip 

Q. ^ ^ 


2 e _j !8 
!x o X c 

12| 

■sr “ 


H" s' 
s < f -g 
i i -s I 

8 |i| 

O y -c 3 

" ■ I U 


E :£ X 


■sa ' 

2 

S 1 - 


I OJ ® S 

; J 

i I "* 2 •■ 

• ® R ? 


H -S 


W 5 : 


mii 

E S S -o " 

lisp 

2 1 l-S • 

i g s-p 3 1 

“ ^ 3 ■! 

« « .i£ * *'* ; 
> es a .2 y 
® -2 M.S 2 

Si “ S>s 
.1 § I ^ 8 ■ 
“• 2 ~ s 

i IJ I 3 : 

• 3 - 0 ^ 2 - 

3 ® O "H W 

« ^ SJ a 

"■. "O 5 S 8 
^ fe. S S - : 


ip 

,iN 


1 1 1: 

s 2 -C '• 


a I 

Q 


® 5 -8 o 

ipg 

■=112 

lllo 

W 8 a 2: 


n 2 o 

Ij ^ 


•§ o S 'S 

.5 a « -o ' 

0 ^ S-^ 


« S o 5 ■ 

t 0 £ 


855 




THEORETICAL AND EMPIRICAL ISSUES 


1389 


b 

O 

H 

CJ 


S cn 

H O 
O Oi 

go 


o t>-i 
pow 
5 w p 

oofe 

S=ns 
Qjqw 

O 2 w 

b Qi 

O H 

gSz 


H 

on 

w 


H _ 
U X 
S H 

qS 

H 

on 


B 

«8 

w 

2 


- ’R 'i 


a :$ ■§ 


ii g 

§ -S * 

03 ® 

^ -o 1 

1“ I 


Hlitfi 

:ll| s I c § s's 

*g’§Stu 

1 ¥ 2 S § 5 “ B -o 

r:^^=i Sr 1^50 
0 ^ So-o^ 2 ;y Q« 

* § “ I s>'; B - 

■g.B 8 1-2 g 

■a’T3g g)>j£c u 

Esir|„ i-s 


jll’ 


S: ‘C 2 o 

I s S f 
=■ 2:2 „ 
s o s -5 

B C 




i* 5 ^ 

4 = 1 
s S “ 
?. -2 & 


, C _ij 

°P g 


o ^ • 


“« S r 2 o 
5 .e 6 -i:«S=,o- 8 u 

5 s s I s i E I g ® 


S f. 


^ n 

B -2 


Sii2^ |llll|||ls: 

r«xS»'SS'«^a.is. 2 '£fcp«-. 


e S 
; "Z O 


I S 8 S I s 1 1 .§ 
3 ll t§| “ - ® 


-O -a « ;5 
C S - o K 

8. 2 ”• 'I ? 


2 i 


: « o 4 ; 

I a, «« Z. «. 


E .§' 


5 i ^ 
; o 
> X 


■s| 

St 



: S 


f I 



I 

1 

|« 

I 


o 

u 


I 




THEORETICAL AND EMPIRICAL ISSUES 


1390 


S 3 5 § s ■ 


« I i 

« -S 3 O 
iS to 3 3 2 • 


' « 5 ^ ^ • 
- .£ £ ? 

; *0 c o J ' 
; -2 «« , 
; 2 -s Ts 


= S ■S -5 « 

I - 2 g 1 


i ^ S '2 
i = >, =« . 


1 1 s i 1 1 ; 
tiislf' 

. S - s E s • 


13 O* 00 O ' 

'SuO^-Sb- 

; * « -§ -s -i 

'■SSeI g! 


’ 2 « 'I ® c 

•S I i a - 

£ 5> S - 


S- S § ^ 2 

Q E w “o t 
•S .5 S. ® -s 

o s. £ ° § 


i S I .| § g ■ 

• <2 ^ 2 -C 3 • 

p s S :g " s 

iiilSl- 

i Q ^ S g i ; 


3 i_ A U - 

o o S ^ 

3 B 2 r ■ 


2:s 2 2 =■ 

SB I 


from 1992 to 1994, a seal loss of 52 seats is not that 



IMPACT OF VOTING-RIGHTS-RELATED DISTRICTING ON HOUSE DEMOCRATS 


1391 



The expression shown in Eq. (3) is whai C^sel and Luydn (I9S8) denote as Aj 
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lion 2). See also cases cited in noie 9 ^^Bushv. V'era. 517 U.S. ac_. 1 i6 S. Cl at 1951-1952. 
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■>ol Board, supra. 5^*429 U.S. at 267-268. See also Section 5 Procedures, 28 C.F.R, §§ 51.57, 51. 59(c)-(g). 
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their chosen representatives is inferiorio that of while vrtMs.”/<l al49ii.iS. mem., 444 U.S. 1050 (1 980). 



LEGAL AND ENFORCEMENT ISSUES POST.1990REDISTRICTINGS AND THEPRECLEARANCEREQUIREMENT 


1416 


« o -2 ° 2 

« I 6 


3 ^ 3 c « 
d C U O O 


.£ E o S § 

s « S i 

I - a S'? 


■£ oo 5 & 

Sf ■= I ^ “ 

3 >2; "o '2 
w 'C c .'2 s 
£ .1 -§ 1 ^ 

§ § £ -s 1 


J s I S 1 • 

“* c «j w o 

•S « "S S 5 

^ a. g-5 « 


■ S ?? '5 ■§ ' 

- u u o . 

5 22 « ^ 4>- 

• G S c o ' 

‘ « a'5 = 

: S 1 £ 


i II I - 


jlS 


S s a § 


" C 3 

t o -a ^ -a 

! § 1 S I 
; C 1 6 M 
! H 1*1, 
j=°-| fl'g 

I « T> O 3 3 

; w a Q Ji 'a 

^ s — .s ^ 

: 2 2 a 'H 'C 
> r g o o .3 


c- 

il “ j o fe 

~:5'-S “I E-|oo:^ g'i 

ti; «? <« s'-:’^ =) 3 ^ " 

^ § 1^ sS - 

f 8 If S 


s § § •- 

5 c g- § 

I S2i 


' S Sr. e 

■ a -5 
1 s > 5 « 


: 3 ^ 3 u 

liUs> 

liiif 

i < w " ;5 

5 M £ S 9 

;|jsl 

3 H a. 2 . 

s'© eo .S 2 

5 sl^^. 
! s 1 S ^ s 
3 1 i a 1 < 

]- ic =« I '2 ' 

la g>o 3 . 
S “ a 1 1 

i 60 00 o ^ . 

: S ^ S . 


! H ?■! 

5 S J; £0 c 
j T3 3 «/! :s - 


J ^ « I 

.eo3«- 
5 o c c >» 
i S' § .5 -c 


§ii sJi 
III 
til -if 

210 lii 

l-t l-®s 

111 

If® §|JS 

'sii 'ill 

,2-S 

III St! 


lirigll 


|5'^0cn|S-g 

-sa: grs ^ = = 


— js a « 

S^S -g « . 

S s 5 :i 


: n I I • 
S J ?? 


|||f |lii 

Ji'lfllll 

" isT 111 


thac blacks and Hispanics wouW fonn an coalilion. Dilution 171 (Chandler Davidson ed.. 1984). 
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claim was renewed. Able v. Wilkins, No. 3:96-0003 (Apr. 25. 1997). 
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^Kenai !352, 1369 and 1372-73 and Southeast CM^erence, p.29. was remedy enough. Kenai 1373. 
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Plan OK’d by State &nale 25 to 13." ibid., May 24, 1973. i-3: Lowcnstcin 1972, 1, 14-15. 
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f. Sept. 1, 1973. 1-i. ages for voters in Senate or Assembly districis. 




PARTY, RACE, AND REDISTRICTING IN CALIFORNU: 1971-1992 


1436 




I s 


2 ^ 


>» C D* 


•s -s 

c -e 


■g-l I 


1 §■! 


S .2 

= 6 


s a 

I » 
i i 


s 1 -S g 

3 a .2 E 

5 S.-0 . 

3 rr 3 s« 
- 23 CL B 

i- a s S 

! 

silo 
a 


^ a 


- M c a ' 

•S 1 ^ “ J 

"o o 5 t 

ni Q. ^ ‘ir « 

•i S. ° « 

: s s ,2 


3 C « t- 
2 o CQ 9^ 
i> O c 

! ^ I Ji 

- 8 o 5 

;it= 

ilf" 


■| 6 i « -s 

tJ i o *73 x: 

I -2 J t 

a s f ^ I 

« CL 35 S 

g 1 1 s 1 

i-s^ 1 1 

“ ” 3 I 

■B S ^ CM Q 

^ .2 g gj 4, 

■| S < s « 

a •S « ^ 
§ I .s ■s_ ^ 
-S S ^ S) ^ 

S<ii- 

s « = s i 


§ ' 
OJ ; 


?'S §8 

S J £-2 

t jS: ■a -a 
-c 2 ri « 
2 ^ p 2 


0 <u 2 o 2 

1 S s Q ® 

•? "! iS o' ^ 

g i g S; -s 

00 h- O u? 

J I i 5 o 

O ^ Q . c 


! 00 


u S 
*o ^ 

n flC 

s I 

s «« 

8 s 

S -S 

u c: 

Q ” 


S £ J 

■3 Q s 

2 m 

■i a ? 
■s 3 a 
11 s, 

"o 

e ^ 
s 2 S ’i 

S; s o. I 


’0 

; fe o "S 00 
c ^ « a'l- . 
= 2^-0^ 

= 1= s 2 

■S\ C V >' 


22j 
1 1 y S ( 


. 8 .g E .2 H , 

llilalisi^ltlil 





PARTY, RACE, AND REDISTRICTtNG IN CALIFORNIA: 1971-1992 


1437 





PARTY, RACE, AND REDISTRICTING IN CALIFORNIA: 19711992 


1438 



the legislature in 1971-73, swapping a certain disadvantage for a 
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the congressional plan before the Slate Supreme Ctwrt, but did brfore the federal court. 
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grcss Races Being Run on Road Full of PoihoJes," ibid., Ocl. 13. 1992. Al. 
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rategy was the mirror image of that of the pro-Republican plans are very similar, as are the contraas for the Assembly plans. 
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lican oulcomes. See Lowenslein and Steinberg, 1983. 1995; DeWiit v. Wihon, 1 15 S.Ci. 2637(1995)). 
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Rep. Cynthia McKinney of Georgia. 
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; congressional districi in 1992. [See Canon. Schou.sen, and Sellers. 1994i. 
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district lines were considerably more contorted than in the earlier plan: the perim- 
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their power throughout the South and may have helped them gain control of the 
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where a major ejection does nert occur until the second year after the census. 
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Justice's cal! and entered a totally changed situation. Far from hammering out the 
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»ave on the basis of a given share of the statewide vote in a given election. 
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tests articulated above (lack of bias) is the question of whetter a party's 
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It is about everyone, including children and illegal aliens. From this perspective. 
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len one party, the Republicans, received a ^atewide majority of votes for 
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Text of the Voting Rights Act of 1965, as amended 

VOTING RIGHTS ACT OF 1965 

(as emended through 1992) 

AN ACT lb enforce the fifteendi amendn^t to foe Comtitution 
of the United States, and for (^er purposes. 

Be it enacted by the Semae and Home of Representatives efthe 
United States of America in Congress assembled. That th« Act shall 
be known as the “Vbting Righte Act <rf 1965”. 

TITLE I-VOnNG RIGHTS 

Sec. 2. (a) No votii% qualification or prerequisite to voting or 
standard, practice, or procedure shall be imposed or applied by any 
State or political subdivision in a manner whidi results in a denial 
or abridgement of the ri^t of ar^r citizen of the United Stetes to 
vote on account of ta<» or color, or in contravention of the guaran- 
tees set fordi in section 4<f)(2), as provided in subsa:tion (b). 

(b) A vioMon of subsection (a) is established if, based on the 
totality ciroimstances, it is shown that the polkical processes lead- 
ing to nomination or election in tlrc State or politick subdivision 
are not equaOy qren to participation by numbers a class of dtizsem 
prc^cted by sulsection (a) in that its members have less o{^rtu- 
nity than other members of foe Electorate to participato in foe polit- 
ical process and to elect rqjiesentetives of their choitu. Tl» extent 
to which members of a prmected class have been elected to dfice 
in dte State or politied subdivisiem is one circumstairce which miy 
be considered: Provided, That nofoii^ in this section e stablishes a 
right to have members of a protect^ class elected in numbers equal 
to their propentirm in the pqnilation. 

Stec. 3. <a) Whenever du Attornqf General or an ^grieved per- 
son institutes a proceeding undm: any statute to enforce the voting 
guarantees of the fourteendi or fifteendi amendment in aity State or 
political subdivision tire court shall authorize foe ^^iafount of 
Federal examines by the Director of the Office of Personnd Mai^e- 
ment in accordance with section 6 to sene for such period of time 
for such political subdivisions as the court foall determine is ap- 
pojMiate to enforce the voting guarantees (rfdte fiHirtecmfo <ff fifteendi 
amendment (1) as part of aity interiocutory order if the court deter- 
mines foat the appointment d such examiners is necessary to en- 
force such votii® guarantees or (2) as part of any final judgment 
if d» (tottrt finds fort violations ctf du fourteenth or fifteenth amend- 


42 U.S.C. 
im 


42 U.S.C. 
1973a 
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PART 51-PROCEDURES FOR THE 
ADMINISTRATION OF SECTION 5 
OF THE VOTING RIGHTS ACT OF 
1965, AS AMENDED 

Subpart A— Gaiwrai ProvMora 

Sec. 

51.1 Purpose. 

51.2 DeOnltlons. 

51.3 Oelegstlon of authority. 

51.4 Date used to determine coverage; list of 
covered jurisdictions. 

51.5 Termination of coverage (bailout). 

51.6 Political subunits. 

51.7 Political parties. 

51.8 Section 3 coverage. 

51.9 Computation of time. 

51.10 Requirement of action for declaratory 
Judgment or submission to the Attorney 
Oeneral. 

51.11 Right to bring suit. 

51.12 Scope of requirement. 

51.13 Examples of changes. 

51.14 Recurrent practices. 

51.15 Enabling legislation and contingent or 
nonuniform requirements. 

51.16 Distinction between changes in proce- 
dure and changes in sulmtance. 

51.17 Special elections. 

51.18 Court-ordered changes. 

51.19 Request for notlOcatlon concerning 
voting litigation. 

Subpart I— ProcMkffM (or Sirtminion to 
ttw Attomoy Genofol 

51.20 Form Of submissions. 
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PART SS-IMPLEMENTATION OF THE 
raOVISIONS OF THE VOTING 
RIGHTS ACT REGARDING LAN- 
GUAGE MINORITY GROUPS 

art)part ^^-SwMNtt ProvMont 

See. 

55.1 Definitions. 

5S.Z Purixse; stanilsnls for messnring com- 
pliance. 

55.3 Statutoi? requirements. 


&rt>part B— Nolui* of Covofogo 

55.4 Bfiective date; list of covered jurisdic- 
tions. 

55.5 Covers^ onder section 4(fK4). 

55.6 Coverage under section 203(o). 

55.7 Termination of coverage. 

55.8 Relationship between section 4(f)(4) and 
section 203(c). 

55.9 Coverage of political units within a 
county. 

55.10 Ty^ of elections covered. 

Subpart C—IMtoRiA^ fit* ixocl 
Languaf^ 

55.11 Oeneral. 

56.12 Language used for written material. 

55.13 Language used for oral assistance and 
publicly. , 

Subpart D—Mtorty languog* Malwkrit 
ondAsdttanea 

55.14 Oeneral. 

55.15 Afiected activities. 

55.16 Standards and proof of compliance. 

56.17 Targeting. 

65.18 Provision of minority language mate- 
rials and assistance. 

55.18 Written materials. 

55.20 Oral assistance and publicity. 

56.21 Recordkeeping. • ' , 

Subpart E—ftwetooranea 

55.22 Requirements of sections of the Act. 

Subpart F-Sancflom 

55.23 Enforcement by the Attorney Oeneral. 

Subpart G—Commwrt on IMi Part 

5524 Procedure. 

APPBNniX TO PSBT 55 — JUBtSDDTTXONS COV- 
BBBD UNPKa SECTIONS 4(f)(4) AND 203(C) OF 
THE VOnHO RIQBTO ACT OF 1965, AS 
AllENDED 

AOTHOMIY 6 D.S.C. 301; 28 D.S.C. 509, 510; 42 
I1.S.C. 1973b. 1973j(d). lOTSaar-la, 1973aa-2. 

source: Order No. FR 29998, July 

20, 1976, unless otherwise noted. 

Subport A— Gbiwrcii Provbkxtt 

S5S.1 IMbiitioiis. 

As used in tbls i»it— 

Act means the Voting Rights Act of 
1965, 79 Stat. 437, as amended the 
CivU lUghts Act of 1968, 82 Stat. IS, Uie 
Voting Righto Act Amendments of 1970, 
84 Stat. 314, the District of Columbia 
Delegate Act, 84 Stat. 853, the Voting 
Righto Act Amendments of 1976, W 
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